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[IN  THE  OOUBT  OF  APPEAL.]  0.  A, 

NASH  V,  INMAN.  1908 

March  6. 

In/ant — NeceBsariet — Actual  BequiremenU — Evidence — Onus  of  Proof —  ScUe 

of  Goods  Act,  1893  (66  <fc  67  Vict.  e.  71),  $.  2. 

Xn  an  action  against  an  infant  for  neoessaries  the  onus  is  on  the 
plaintiff  to  prove,  not  only  that  the  goods  supplied  were  suitable  to  the 
condition  in  life  of  the  infant,  but  that  he  was  not  sufficiently  supplied 
with  goods  of  that  class  at  the  time  of  the  sale  and  delivery. 

Affucation  for  judgment  or  new  trial. 

The  action  was  brought  by  specially  indorsed  writ  by  a  tailor 
earryiiig  on  business  in  Savile  Bow,  London,  for  145Z.  10s.  dd. 
for  dothee  supplied  to  the  defendant  while  an  undergraduate  at 
Cambridge  University  between  October  29,  1902,  and  June  16, 
1908.  The  defendant  was  an  infant  at  the  time  of  the  sale  and 
deliveiy  of  the  goods.  He  had  been  at  school  at  Uppingham,  and 
in  October,  1902,  he  went  up  as  a  freshman  to  Trinity  College, 

You  H.  1^^'  B  2 
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C.  A.  Cambridge.  He  was  the  son  of  an  architect  of  good  position,  who 
1908  had  a  town  house  at  Hampstead,  and  a  country  establishment, 
jj^gH  called  Wade  Court,  near  Havant.  The  clothes  supplied  to  the 
defendant  included,  among  other  things,  eleven  fancy  waistcoats 
at  two  guineas  each,  or  11. 158.  for  cash.  Upon  an  application  for 
judgment  under  Order  xiy.,  the  defendant  set  up  the  plea  of  infancy, 
and  the  action  was  adjourned  into  Court  and  was  tried  before 
Bidley  J.  and  a  special  jury.  At  the  trial  the  plaintiff  claimed 
only  1222. 19^.  6^.,  the  cash  price  of  the  good8,in  lieu  of  145Z.  10«.  9d., 
the  credit  price.  The  only  witness  called  on  behalf  of  the  plain- 
tiff was  a  traveller  in  his  employ,  who  stated  that  he  went  to 
Cambridge  and  other  places  to  solicit  orders  for  the  plaintiff,  and 
that,  hearing  that  the  defendant  was  spending  money  freely 
and  was  likely  to  be  a  good  customer,  he  called  upon  him 
personally  at  his  lodgings  in  Cambridge  and  obtained  the  first 
order  for  clothes ;  and  he  gave  evidence  as  to  the  goods  supplied, 
and  stated  that  they  were  charged  for  at  the  .usual  prices. 

Counsel  for  the  defendant  thereupon  submitted  that,  subject  to 
his  formally  proving  infancy,  which  was  not  admitted,  there  was 
no  evidence  to  go  to  the  jury,  and  he  called  the  defendant's  father, 
who  proved  the  date  of  the  defendant's  birth,  and  then  went  on 
to  state  that  he  was  satisfied  that  his  son  on  going  up  to  the 
university  was  amply  supplied  with  proper  clothes  according  to 
his  position ;  and  he  gave  particulars  of  his  outfit.  The  learned 
judge  then  held  that  there  was  no  evidence  to  go  to  the  jury 
that  the  goods  were  necessaries,  and  directed  judgment  to  be 
entered  for  the  defendant. 

The  plaintiff  applied  for  judgment  or  a  new  trial,  on  the  ground 
that  the  judge  himself  had  decided  the  issues  of  fact  instead  of 
leaving  them  to  the  jury. 

McCardie,  for  the  plaintiff.  In  an  action  to  recover  the  price 
of  necessaries  supplied  to  an  infant,  assuming  that  the  goods  are 
suitable  to  the  defendant's  station  in  life,  the  onus  is  not  on  the 
plaintiff  to  prove  that  the  defendant  was  not  adequately  supplied 
with  goods  of  that  description  at  the  time  of  the  sale ;  and  if  any 
of  the  goods  are  capable  of  falling  within  the  description  of 
necessaries,  having  regard  to  the  defendant's  condition  in  life, 
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the  evidence  ought  to  be  left  to  the  jury :  Maddox  v.  MiUer  (1) ;        c.  A. 
Brayshaw  v.  Eaton  (2)  ;    Peters  v.  Fleming.  (8)     In  Maddox  v.        1908 

I  MiUtr(l\  which  was  similar  to  the  present  case,  a  new  trial  was       nash 

ordered  on  the  ground  that  the  plaintiff  bad  been  improperly 

I  nonsuited.     The  learned  judge  was  therefore  wrong  in  with- 

I  drawing  this  case  from  the  jury.    In  Steedman  v.  Rose  (4)  it  was 

held  that  the  question  of  adequate  supply  was  material  in  con- 
sidering the  question  of  necessaries^  but  the  proper  inference 
from  the  judgments  in  that  case  is  that  it  was  for  the  defendant 
to  prove  that  he  was  adequately  supplied  at  the  time  of  the  sale  ; 
and  in  Burghart  v.  Angerstein  (5)  the  fact  that  the  defendant  was 

I  held  entitled  to  adduce  evidence  that  he  was  adequately  supplied 

presupposes  that  the  onus  of  proving  that  he  was  not  adequately 
supplied  did  not  lie  upon  the  plaintiff.  The  Court  will  not  throw 
upon  the  plaintiff  the  burden  of  proving  a  matter  which  by  the 
nature  of  the  case  cannot  lie  within  his  knowledge:  Best  on 
Evidence,  10th  ed.  p.  247 ;  and  therefore  it  will  not  call  upon 
him  to  prove  the  contents  of  the  defendant's  wardrobe.  In  none 
of  the  cases  cited  was  evidence  given  by  the  plaintiff  that  he  in 
fact  was  not  adequately  supplied ;  yet  the  point  is  an  obvious 

I  one,  and,   if  good,  it  is  strange  that  it  should  not  have  been 

I  taken. 

[Cozbns-Harbt  M.B.  These  cases  may  perhaps  be  accounted 
for  by  the  fact  that  at  that  time  it  was  not  definitely  settled  that 
evidence  as  to  quantum  was  admissible  at  all.] 

In  Burghart  v.  Angerstein  (5)  it  was  held  that  such  evidence 
was  admissible. 

Dealing  now  with  the  modern  cases,  in  Ryder  v.  Wombwell  (6) 
the  Court  of  Exchequer  Chamber,  reversing  the  judgment  of  the 
Court  below,  directed  a  nonsuit  by  reason  of  the  innate  quality  of 
the  goods,  and  held  that  the  articles  in  question  in  that  case  were 
prima  facie  not  necessary  for  maintaining  a  young  man  in  any 
station  of  life,  but  the  view  of  the  Court  was  that,  if  the  articles 
were  snch  that  they  could  under  some  circumstances  be  neces- 
saries, the  case  ought  to  be  left  to  the  jury  ;   the  Court  was  not 

(1)  (1813)  1  M.  &  S.  738.  (4)  (1842)  Oar.  &  M.  422. 

(2)  (1839)  6  Bing.  N.  0.  231.  (6)  (1834)  6  Oar.  &  P.  690. 

(3)  (1840)  6  M.  &  W.  42.  (6)  (1868)  L.  R  4  Ex.  32. 
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c.  A.       there  dealing  with  the  question  of  quantum.    Barnes  v.  Toye  (1) 

1908       decided  a  point  which  was  left  open  in  Ryder  v.  Wombwell  (2), 

Nash       namely,  that  evidence  that  the  infant  was  suflSciently  supplied 

iNMAN.     was  admissible,  but  it  did  not  touch  the  question  of  onus  of  prooL 

Johnstone  v.  Marks  (S),  in  point  of  decision,  was  to  the  same 

effect,  and  the  dicta  in  that  case  as  to  the  onus  of  proof  were 

obiter  only,  and  are  not  binding  on  this  Court.    The  onus  is,  of 

course,  on  the  plaintiff  to  prove  the  defendant's  station  in  life, 

but  if  he  supplies  the  defendant  with  an  article  which  prima 

facie  is  a  necessity,  the  defendant,  to  escape  liability,  must  give 

evidence  that  he  is  amply  supplied. 

[Gozbns-Habdy  M.B.  The  question  now  turns  upon  the  defini- 
tion of  necessaries  in  the  Sale  of  Goods  Act,  1898,  s.  2.  It  is  for 
the  plaintiff  to  shew  that  the  goods  are  within  that  definition.] 

That  statute  has  in  no  way  altered  the  law  or  cut  down  the 
right  of  a  tradesman  to  bring  an  action  against  an  infant. 

[Flbtchbb  Moulton  L.J.  referred  to  In  re  Rhodes.  (4)] 

Cecil  Walsh  (Atkin,  K.C.,  with  him),  for  the  defendant.  This 
controversy  is  really  determined  in  the  defendant's  favour  by 
the  definition  of  necessaries  in  the  Sale  of  Goods  Act.  In  the 
earlier  cases  there  was  great  doubt  whether  evidence  that  the 
infant  was  adequately  supplied  was  admissible  at  all.  That  doubt 
was  finally  set  at  rest  by  Barnes  v.  Toye.  (1)  Then  Johnstone  v. 
Marks  (8)  went  a  step  farther  and  shewed  that  evidence  on  this 
head  must  form  part  of  the  plaintiff's  case.  Finally,  those  two 
cases  are  incorporated  in  the  statutory  definition.  The  moment 
that  infancy  is  proved  the  onus  is  shifted  on  to  the  plaintiff  to 
prove  both  that  the  goods  were  suitable  to  the  defendant's  station 
in  life  and  that  he  was  not  already  sufficiently  supplied.  In  the 
face  of  the  father's  evidence  the  judge  took  the  right  view  in 
saying  that  there  was  no  evidence  to  go  to  the  jury  that  these 
clothes  were  necessaries. 

McCardie  in  reply. 

Cozbks-Habdt  M.R.  This  case  is  undoubtedly  one  of  difficulty 
and  also,  I  think,  one  of  importance.    It  is  an  action  by  a  tailor 

(1)  (1884)  13  a  B.  D.  410.  (3)  (1887)  19  a  B.  D.  609. 

(2)  L.  B.  4  Ex.  32.  (4)  (1890)  44  Oh.  D.  94. 
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tgainst  Mr.  Ininan,  who  was  at  the  date  of  the  transactions  in  c.  a. 
question  an  infant.  There  were  no  pleadings  in  the  action.  1908 
There  was  merely  a  writ  and  an  application  under  Order  xiv.,  -sIsb 
and  the  action  was  adjoamed  into  Court,  and  came  on  for  trial  jj^^j^ 
before  Bidley  J.  and  a  special  jury.  In  substance  the  position  is  — 
this :  The  plaintiff  sues  the  defendant  for  goods  sold  and  delivered.  m.b 
The  defendant  pleads  infancy  at  the  date  of  the  sale,  and  his  plea 
ffi  proved.  What  is  the  consequence  of  that  ?  The  consequence 
of  that  is  that  the  Infants'  Belief  Act,  1874,  becomes  applicable. 
Under  that  Act  all  contracts  for  goods  supplied  are  absolutely 
void,  the  only  exception  being  contracts  for  necessaries.  Then 
8.  2  of  the  Sale  of  Goods  Act,  1898,  provides  as  follows: 
''Capacity  to  buy  and  sell  is  regulated  by  the  general  law 
eoneeming  capacity  to  contract,  and  to  transfer  and  acquire 
property."  That,  of  course,  includes  the  Act  of  1874.  Then 
follows  this  proviso:  ''Provided  that  where  necessaries  are 
Bold  and  delivered  to  an  infant,  or  minor,  or  to  a  person  who 
by  reason  of  mental  incapacity  or  drunkenness  is  incompetent 
to  contract,  he  must  pay  a  reasonable  price  therefor."  The 
section  then  defines  necessaries  as  follows:  "Necessaries  in 
ttiis  section  mean  goods  suitable  to  the  condition  in  life  of  such 
infant  or  minor  or  other  person,  and  to  his  actual  requirements  at 
the  time  of  the  sale  and  delivery."  Whatis  the  effect  of  that?  The 
plaintiff  sues  for  goods  sold  and  delivered.  The  defendant  pleads 
infancy.  The  plaintiff  must  then  reply,  "  The  goods  sold  were 
necessaries  within  the  meaning  of  the  definition  in  s.  2  of  the  Sale 
of  Goods  Act,  1898.*'  It  is  not  sufficient,  in  my  view,  for  him  to 
say,  "  I  have  discharged  the  onus  which  rests  upon  me  if  I  simply 
Bbew  that  the  goods  supphed  were  suitable  to  the  condition  in  life  of 
&e  infant  at  the  time."  There  is  another  branch  of  the  definition 
which  cannot  be  disregarded.  Having  shewn  that  the  goods  were 
suitable  to  the  condition  in  life  of  the  infant,  he  must  then  go  on 
to  shew  that  they  were  suitable  to  his  actual  requirements  at  the 
time  of  the  sale  and  delivery.  Unless  he  establishes  that  fact 
either  by  evidence  adduced  by  himself  or  by  cross-examination  of 
the  defendant's  witnesses,  as  the  case  may  be,  in  my  opinion  he 
has  not  discharged  the  burden  which  the  law  imposes  upon  him. 
^  attention  has  been  called  by  Mr.  McCardie,  in  his  very  able 
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c.  A.  and  learned  argument,  to  a  number  of  authorities  going  back  for 
1908  a  very  long  period,  which  he  said  established  that  the  burden  on 
Nash  a  plaintiflf  who  supplied  goods  to  an  infant  was  simply  to  shew 
iNMAN  ^^^^  ^^^  goods  were  of  a  class  which  might  be  necessaries, 
—  having  regard  to  the  position  in  life  of  the  defendant  and  his 
M.B.  family,  and  that,  unless  the  judge  withdrew  the  case  from  the 
jury  on  the  ground  that  the  articles  in  question  could  not  be 
necessaries,  it  was  for  the  jury  to  find  as  a  matter  of  fact,  Aye 
or  No,  were  these  articles  necessaries  ?  It  had  never,  he  said, 
been  the  law  that  the  plaintiff  was  required  to  go  into  the 
question,  which  might  present  great  difficulties,  of  whether  or 
not  the  goods  were  actually  required  by  the  defendant  at  the  date 
of  the  sale,  or,  in  other  words,  to  say  what  was  the  state  of  the 
defendant's  wardrobe  at  the  time  when  the  goods  were  ordered. 
I  think  there  is  very  great  force  up  to  a  certain  point  in  that 
argument.  But  it  must  be  remembered  that  the  law  on  this 
subject  has  been  developed  and  altered  in  the  course  of  the  last 
century.  It  was  until  quite  recently  doubted  whether  it  was  even 
admissible  to  prove  that  the  infant  was  supplied  with  goods  of 
the  class — being  goods  which  might  properly  be  necessaries — at 
the  date  when  the  contract  was  made,  so  that  he  really  did  not 
want  any  more.  It  was  not  until  the  decision  of  the  Divisional 
Court  in  Barnes  v.  Toye  (1)  in  1884,  overruling  the  direction 
given  by  A.  L.  Smith  J.,  that  it  could  be  said  to  be  at  all 
established  that  that  was  even  admissible  evidence  unless  you 
went  further  and  proved  that  the  plaintiff  knew  he  was  suffi- 
ciently supplied.  The  point  arose  again  in  Johnstone  v.  Marks  (2) 
before  what  was  no  doubt  a  Divisional  Court,  but  it  was  com- 
posed of  three  members  of  the  Court  of  Appeal,  Lord  Esher  M.B., 
Lindley  L.J.,  and  Lopes  LJ.  In  that  case  the  county  court  judge 
had  rejected  evidence  to  prove  that  the  defendant  was  sufficiently 
supplied  with  clothes  at  the  time  of  the  sale.  Lord  Esher  said : 
"  I  am  of  opinion  that  the  evidence  was  improperly  rejected.  It 
lies  upon  the  plaintiff  to  prove,  not  that  the  goods  supplied  belong 
to  the  class  of  necessaries  as  distinguished  from  that  of  luxuries, 
but  that  the  goods  supplied  when  supplied  were  necessaries  to 
the  infant.  The  circumstance  that  the  infant  was  sufficiently 
(1)  13  Q.  B.  D.  410.  (2)  19  Q.  B.  D.  509. 
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sapplied  at  the  time  of  the  additional  supply  is  obviously  c.A. 
material  to  this  issue,  as  well  as  fatal  to  the  contention  of  the  1908 
plaintiff  with  respect  to  it."  Lindley  L.J.  said :  **  If  an  infant  n2sh 
can  be  made  liable  for  articles  which  may  be  necessaries  without  j^m^ 
proof  that  they  are  necessaries,  there  is  an  end  to  the  protection  — - 
which  the  law  gives  him.  If  he  has  enough  of  such  articles,  ^.r. 
more  cannot  possibly  be  necessary  to  him."  Although  it  may 
be  true  that  the  language  which  I  have  just  read  from  the  judg- 
ments of  Lord  Esher  and  Lindley  L.J.  goes  further  than  was 
absolutely  necessary  for  the  decision  of  the  case,  that  language 
is  perfectly  clear  and  unambiguous,  and  seems  to  me  to  be 
logically  involved  in  the  definition  of  necessaries.  After  those 
two  decisions  there  was  passed  in  the  year  1898  an  Act  of 
Parliament  which  defines,  in  a  manner  that  admits  of  no  doubt, 
what  are  those  necessaries  for  which,  and  for  which  alone, 
an  infant  can  be  made  liable  on  assumpsit,  and  that  defini- 
tion in  terms  includes  the  second  element  which  Lord  Esher 
and  Lindley  L.J.  said  was  involved  in  the  term  "necessaries,'' 
and  the  burden  of  proving  which,  they  said,  rested  on  the 
plaintiff.  That  being  so,  how  does  the  matter  stand?  The 
plaintiff  called  evidence  to  prove  the  delivery  of  the  goods. 
It  is  not  of  course  contended,  and  it  could  not  be  contended, 
that  the  infant  would  be  liable  for  the  credit  price  or  for  the 
cash  price  of  the  goods,  because  by  the  terms  of  the  statute  he  is' 
only  liable  for  a  reasonable  price,  but  that  is  a  subsidiary  point. 
There  being  no  pleadings,  the  infancy  of  the  defendant  was  not 
admitted,  and  the  father  was  called  to  prove  the  date  of  his  son's 
birth.  There  was  no  cross-examination  as  to  that,  and  the  infancy 
is  not  disputed.  Then  he  went  on  to  give  evidence,  which  was 
quite  clear  and  explicit  and  was  not  shaken  in  cross-examination, 
that  the  infant,  who  was  an  undergraduate  at  Cambridge,  and  had 
just  gone  up  to  the  university  when  these  goods  were  supplied, 
was  in  fact  supplied  with  clothes  suitable  and  necessary  and 
proper  for  his  condition  in  life,  and  for  his  position  as  an  under- 
graduate of  Trinity  College,  Cambridge.  The  learned  judge 
ruled  as  a  matter  of  law  that  there  was  no  evidence  fit  to 
be  sabmitted  to  the  jury  that  these  articles,  or  any  of  them, 
were  necessaries  within  the  meaning  of  the  statutory  definition. 
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c.  A.       and,  thinking  as  I  do  that  there  was  no  evidence  in  sapport  of 

1908       that  which  was  a  necessary  issue,  I  cannot  say  that  the  learned 

nIsh       judge  was  wrong  in  the  view  which  he  took.    We  have  scarcely 

iKMAN.     h^c^f  d  any  suggestion  that  there  was  even  a  scintilla  of  evidence  to 

GosmZiftrd    ^^PP^^*  ^^^  which  is  an  affirmative  issue,  that  the  goods  were 

^'^'        suitable  to  the  requirements  of  the  infant.    Nay  more,  I  think, 

if  the  matter  had  been  left  to  the  jury,  and  the  jury  Lad  found 

that  they  were  suitable  to  the  requirements  of  the  infant  at  that 

time,  and  application  had  been  made  for  a  new  trial,  it  would 

have  been  the  duty  of  this  Court  to  grant  a  new  trial  on  the 

ground  that  there  was  no  evidence  to  support  the  verdict,  and 

that  it  was  perverse.    Under  these  circumstances  it  seems  to  me 

that  this  appeal  fails,  and  that  there  is  no  ground  for  interfering 

with  the  judgment  which  was  entered  for  the  defendant. 

Flbtgheb  Moulton  L.J.  I  am  of  the  same  opinion.  I  think 
that  the  difficulty  and  at  the  same  time  the  suggestion  of 
hardship  to  the  plaintiff  in  such  a  case  as  this  disappear  when 
one  considers  what  is  the  true  basis  of  an  action  against  an 
infant  for  necessaries.  It  is  usually  spoken  of  as  a  case  of 
enforcing  a  contract  against  the  infant,  but  I  agree  with  the  view 
expressed  by  the  Court  in  Rhodes  v.  Rhodes  (1),  in  the  parallel 
case  of  a  claim  for  necessaries  against  a  lunatic,  that  this  language 
is  somewhat  unfortunate.  An  infant,  like  a  lunatic,  is  incapable 
of  making  a  contract  of  purchase  in  the  strict  sense  of  the  words ; 
but  if  a  man  satisfies  the  needs  of  the  infant  or  lunatic  by 
supplying  to  him  necessaries,  the  law  will  imply  an  obligation 
to  repay  him  for  the  services  so  rendered,  and  will  enforce  that 
obligation  against  the  estate  of  the  infant  or  lunatic.  The  con- 
sequence is  that  the  basis  of  the  action  is  hardly  contract.  Its 
real  foundation  is  an  obligation  which  the  law  imposes  on  the 
infant  to  make  a  fair  payment  in  respect  of  needs  satisfied.  In 
other  words  the  obligation  arises  re  and  not  consensu.  I  do  not 
mean  that  this  nicety  of  legal  phraseology  has  been  adhered  to. 
The  common  and  convenient  phrase  is  that  an  infant  is  liable  for 
goods  sold  and  delivered  provided  that  they  are  necessaries,  and 
there  is  no  objection  to  that  phraseology  so  long  as  its  true 

(1)  44  Oh.  D.  94. 
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meaning  is  understood.    Bat  the  treatment  of  such  actions  by       0.  A. 
'  the  Courts  of  Common  Law  has  been  in  accordance  with  that       1908 
principle  I  have  referred  to.     That  the  articles  were  necessaries       kash 
had  to  be  alleged  and  proved  by  the  plaintiff  as  part  of  his  case,      i^mak. 
and  the  sum  he  recovered  was  based  on  a  quantum  meruit.    If      j-j;^^ 
he  claimed  anything  beyond  this  he  failed,  and  it  did  not  help   Mouiton  ljt. 
him  that  he  could  prove  that  the  prices  were  agreed  prices.    All 
this  is  very  ancient  law,  and  is  confirmed  by  the  provisions  of 
8.  2  of  the  Sale  of  Goods  Act,  1898 — an  Act  which  was  intended 
to  codify  the  existing  law.    That  section  expressly  provides  that 
the  consequence  of  necessaries  sold  and  delivered  to  an  infant  is 
that  he  must  pay  a  reasonable  price  therefor. 

The  Sale  of  Goods  Act,  1898,  gives  a  statutory  definition 
of  what  are  necessaries  in  a  legal  sense,  which  entirely  removes 
any  doubt,  if  any  doubt  previously  existed,  as  to  what  that 
word  in  legal  phraseology  means.  [The  Lord  Justice  read 
the  definition.]  Hence,  if  an  action  is  brought  by  one  who 
ehums  to  enforce  against  an  infant  such  an  obligation,  it 
IB  obvious  that  the  plaintiff  in  order  to  prove  his  case  must 
shew  that  the  goods  supplied  come  within  this  definition.  That 
a  plaintiff  has  to  make  out  his  case  is,  I  should  have  thought, 
the  first  lesson  that  any  one  studying  English  law  would  learn ; 
and  the  elaborate  argument  of  Mr.  McCardie  that  if  you  look  at 
tile  authorities  in  the  past,  going  back  nearly  a  hundred  years, 
you  will  find  cases  in  which  particular  defendants  might  have 
taken  a  higher  standpoint  and  insisted  upon  a  right  which  they  did 
not  insist  on  does  not  appear  to  me  to  touch  the  plain  and  obvious 
eondusion  that  in  order  to  succeed  in  the  action  the  plaintiff 
must  shew  that  he  has  supplied  necessaries.  That  is  to  say, 
the  plaintiff  has  to  shew,  first,  that  the  goods  were  suitable  to 
the  condition  in  life  of  the  infant;  and,  secondly,  that  they 
were  soitable  to  his  actual  requirements  at  the  time — or,  in 
other  words,  that  the  infant  had  not  at  the  time  an  adequate 
sapply  from  other  sources.  There  is  authority  to  shew  that 
this  was  the  case  even  before  the  Act  of  1898.  In  Johnstone  v. 
Marks  (1)  this  doctrine  is  laid  down  with  the  greatest  clearness, 
and  the  ratio  decidendi  of  that  case  applies  equally  to  cases 
(1)  19  Q.  B.  D.  509. 
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c.  A.       since  that  Act.    Therefore  there  is  no  doubt  whatever  that  in 

1908        order  to  succeed  in  an  action  for  goods  sold  and  delivered  to 

jj^gjj       an  infant  the  plaintiff  must  shew  that  they  satisfy  both  the 

*"•         conditions  I  have  mentioned.    Everything  which  is  necessary 

to  bring  them  within  s.  2  it  is  for  him  to  prove. 

MouitonL.j.  Passing  on  from  general  principles,  let  me  take  the  facts 
of  the  present  case.  In  my  opinion  they  raise  no  point  what- 
ever as  to  the  duty  of  the  judge  as  contrasted  with  the  duty 
of  the  jury  arising  from  the  peculiar  character  of  the  action. 
We  have  only  to  follow  the  lines  of  the  law  consistently 
administered  by  this  Court  for  many  more  years  than  I  can 
think  of,  an  example  of  which  as  applied  to  the  case  of  the 
supply  of  necessaries  to  an  infant  is  given  by  the  decision  of 
the  Court  of  Exchequer  Chamber  in  the  case  of  Ryder  v. 
Wombwell.  (1)  Questions  of  law  are  for  the  judge ;  questions 
of  fact  are  for  the  jury ;  but,  as  the  Court  there  laid  down,  the 
particular  question  of  fact  in  issue  in  such  a  case,  like  all  other 
questions  of  fact,  ought  not  to  be  left  to  the  jury  by  the  judge 
unless  there  is  evidence  upon  which  they  could  reasonably  find 
in  the  affirmative.  The  issue  in  that  case  was  whether  certain 
articles  were  suitable  to  the  condition  in  life  of  the  defendant, 
the  infant,  and  the  Court  of  Exchequer  Chamber  thought  that 
no  jury  could  reasonably  find  that  those  articles  were  suitable 
to  the  condition  of  that  defendant,  and  therefore  they  said  that 
the  judge — not  by  reason  of  any  peculiar  rule  applicable  to 
actions  of  this  kind,  but  in  the  discharge  of  his  regular  duties 
in  all  cases  of  trial  by  a  jury— ought  not  to  have  left  the  question 
to  the  jury  because  there  was  no  evidence  on  which  they  could 
reasonably  find  for  the  plaintiff.  We  have  before  us  a  similar 
case,  in  which  the  issue  is  not  only  whether  the  articles  in 
question  were  suitable  to  the  defendant's  condition  in  life,  but 
whether  they  were  suitable  to  his  actual  requirements  at  the 
time  of  the  sale  and  delivery;  and  how  does  the  evidence  stand? 
The  evidence  for  the  plaintiff  shewed  that  one  of  his  travellers, 
hearing  that  a  freshman  at  Trinity  College  was  spending  money 
pretty  liberally,  called  on  him  to  get  an  order  for  clothes,  and 
sold  him  within  nine  months  goods  which  at  cash  prices  came 

(1)  L.  B.  4  Ex.  32. 
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to  over  1202.,  inclading  an  extravagant  number  of  waistcoats  g.a. 
and  other  articles  of  clothing,  and  that  is  all  that  the  plaintiff  1908 
proved.  The  defendant's  father  proved  the  infancy,  and  then  ^^a&r 
proved  that  the  defendant  had  an  adequate  supply  of  clothes,  ^- 

and  stated  what  they  were.  That  evidence  was  uncontradicted.  — 
Not  only  was  it  not  contradicted  by  any  other  evidence,  but  MouitoiiL.j. 
there  was  no  cross-examination  tending  to  shake  the  credit  of 
{he  witness,  against  whose  character  and  means  of  knowledge 
nothing  could  be  said.  On  that  uncontradicted  evidence  the 
judge  came  to  the  conclusion,  to  use  the  language  of  the 
Court  in  Ryder  v.  WorribweUil),  that  there  was  no  evidence 
on  which  the  jury  might  properly  find  that  these  goods  were 
necessary  to  the  actual  requirements  of  the  infant  at  the  time  of 
sale  and  delivery,  and  therefore,  in  accordance  with  the  duty  of 
the  judge  in  all  cases  of  trial  by  jury,  he  withdrew  the  case  from 
the  jury  and  directed  judgment  to  be  entered  for  the  defendant. 
In  my  opinion  he  was  justified  by  the  practice  of  the  Court  in  so 
doing,  and  this  appeal  must  be  dismissed. 

Buckley  L.J.  The  defendant,  having  been  at  school  at 
Uppingham,  went  as  a  freshman  to  Trinity  College,  Cambridge, 
in  October,  1902.  The  plaintiff,  who  was  a  tailor  carrying  on 
basiness  in  Savile  Bow,  sent  a  traveller  to  Cambridge  to  solicit 
orders.  The  traveller  has  stated  in  evidence  that  he  was  told 
there  was  a  young  man  spending  money  there  very  freely,  so 
he  called  upon  him.  At  first  he  got  no  order,  but  he  pressed 
for  orders,  and  subsequently  got  orders,  with  the  result  that 
between  October  29,  1902,  and  June  16,  1908,  the  defendant 
had  run  up  a  bill  of  1452.  odd  for  clothing  of  an  extravagant  and 
ridicoloas  style  having  regard  to  the  position  of  the  boy.  The 
tailor  now  sues  the  defendant  for  1452.  The  defence  is  infancy. 
That  action  is  brought  in  contract.  I  understand  the  law  before 
1874  to  have  been  this:  an  infant  could  contract,  and  under 
some  circumstances  the  infant  could  enforce  the  contract, 
although  it  could  not  be  enforced  against  him — e.g.,  Famham  v. 
Atkins.  (2)  At  common  law,  irrespective  of  statute,  the  con- 
tracts of  an  infant  were  voidable  except  such  as  were  necessarily 
(1)  L.  B.  4  Ex.  32.  (2)  (1670)  1  Siderfin,  446. 


Backley  L.  J. 


13  SINa'S  BENCH  DIVIBION.  [1908] 

c.  A.  to  his  prejudice ;  these  last  were  void.  Speaking  generally,  the 
1908  consequence  of  the  infant's  contract  was  that  inasmuch  as  he 
Nash  ^^  an  infant  the  contract  (with  the  exception  of  certain  con- 
iNMAK  ^f ^''B)  could  not  during  infancy  be  enforced  against  him,  but 
when  he  came  to  majority  he  might,  if  he  pleased,  ratify  and 
confirm  it,  and  if  he  did  so  both  parties  were  bound.  The 
obligation  was  in  contract,  but  contract  of  such  a  kind  that  as 
against  the  infant  at  any  rato  it  could  not  be  enforced.  It  was 
a  voidable  contract.  In  that  state  of  things  the  Act  of  1874  was 
passed.  That  Act  relates  to  certain  contracte  and  renders  them 
for  the  first  time  void.  The  classes  of  contract  which  are  not 
referred  to  in  the  Act  remain  as  they  were  before.  The  Act  of 
1874  provides  that  ''  all  contracts,  whether  by  specialty  or  by 
simple  contract,  henceforth  entered  into  by  infants  for  the 
repayment  of  money  lent  or  to  be  lent,  or  for  goods  supplied  or 
to  be  supplied  (other  than  contracts  for  necessaries),  and  all 
accounts  stated  with  infante,  shall  be  absolutely  void,"  subject 
to  a  certain  proviso  which  mentions  voidable  contracts.  The 
contract  for  necessaries  therefore  is  excepted  and  is  left  as  a 
contract  which  is  not  voi^.  The  plaintiff,  when  he  sues  the 
defendant  for  goods  supplied  during  infancy,  is  suing  him  in 
contract  on  the  footing  that  the  contract  was  such  as  the 
infant,  notwithstanding  infancy,  could  make.  The  defendant, 
although  he  was  an  infant,  had  a  limited  capacity  to  contract. 
In  order  to  maintain  his  action  the  plaintiff  must  prove  that  the 
contract  sued  on  is  within  that  limited  capacity.  The  rule 
as  regards  liability  for  necessaries  may,  I  think,  be  thus  steted : 
an  infant  may  contract  for  the  supply  at  a  reasonable  price  of 
articles  reasonably  necessary  for  his  support  in  his  station  in  life 
if  he  has  not  already  a  su£Scient  supply.  To  render  an  infant's 
contract  for  necessaries  an  enforceable  contract  two  conditions 
must  be  satisfied,  namely,  (1.)  the  contract  must  be  for  goods 
reasonably  necessary  for  his  support  in  his  stetion  in  life,  and 
(2.)  he  must  not  have  already  a  sufficient  supply  of  these 
necessaries.  The  defence  that  the  goods  were  not  necessaries 
will  be  made  out  by  shewing  either  that  in  what  I  may  call 
their  innate  quality,  having  regard  to  the  position  in  life  of  the 
defendant,  they  were  such  that  he  could  not  want  them,  or  that. 
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sapposing  the  goods  were  capable  of  being  necessaries,  he  had  c.  a. 
already  enough,  so  that  he  did  not  want  them.  If  in  the  1908 
action  it  is  put  in  issue  that  the  goods  supplied  were  not  ^]^ 
necessaries  on  those  two  grounds,  or  on  either  of  them,  the  onus  v* 
is  on  the  plaintiff  to  shew  that  they  are  necessaries.  He  is  suing 
upon  a  contract  which  the  defendant  cannot  make  except  under 
defined  circumstances,  and  it  is  for  him  to  shew  that  the  defined 
eircumstances  enabling  the  infant  to  contract  existed.  What 
took  place  here  was  this.  The  plaintiff  called  his  traveller,  who 
gave  evidence  as  to  the  goods  supplied.  At  the  conclusion  of 
that  evidence  Mr.  Atkin,  for  the  defendant,  submitted  that, 
subject  to  his  proving  that  the  defendant  was  an  infant,  there 
was  no  evidence  to  go  to  the  jury.  He  put  the  father  in  the  box 
to  prove  the  infancy,  and  then  he  put  some  further  questions  to 
the  witness  addressed  to  the  point  whether  the  boy  was  already 
sufficiently  supplied  with  clothing,  and  the  evidence  of  the  father 
on  that  point  was  taken.  The  question  whether  or  not  the  boy 
aheady  had  a  sufficient  supply  of  clothes  is  not  a  question  of 
law,  but  a  question  of  fact,  and  of  course  all  questions  of  fact  are 
for  the  jury.  No  doubt  in  these  cases  involving  the  question 
whether  the  goods  are  necessaries  or  not  it  is  difficult  to  draw 
the  line  between  law  and  fact.  As  regards  the  position  in  life 
of  the  boy  you  must  have  evidence,  and  it  may  be  that  you 
cannot  even  determine  whether  the  article  from  its  innate 
quality  is  capable  of  coming  under  the  head  of  necessaries 
until  you  know  what  his  station  in  life  is.  Therefore  to  enable 
the  judge  to  determine  as  a  question  of  law  whether  the  goods  are 
Buch  as  are  capable  of  being  in  law  necessaries  some  evidence  is 
required.  But  certainly  the  issue  whether  the  defendant  was 
already  adequately  supplied  or  not  was  a  question  of  fact  and 
was  for  the  jury*  The  doubt  I  have  in  this  case  is  whether  at 
the  conclusion  of  the  evidence  the  judge  ought  to  have  left  the 
matter  to  the  jury  with  a  direction  that  they  ought  to  find  their 
verdict  in  a  particular  way,  or  whether  he  ought  to  have  with- 
drawn it  as  he  did.  Perhaps  the  more  regular  course  would 
have  been  for  the  judge  to  have  directed  the  jury  to  find  for 
the  defendant  on  the  ground  that  there  was  no  evidence  to 
justify  a  verdict  for  the  plaintiff.     It  does  not  matter  much 
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c.A.       which  way  it  is  put.    I  arrive  at  the  conclusion  in  point  of  fact 

1908       that  there  was  no  evidence  to  go  to  the  jury  to  satisfy  the 

Nash      afl&rmative  that  these  goods  were  necessaries,  and  consequently 

isMAN      ^  think  that  the  judge  was  right  in  directing  judgment  to  be 

entered  for  the  defendant. 

Appeal  dismissed. 

Solicitors  :  Carter  d  Bell;  Philpot,  MorreU  <k  Hughes. 

H.  B.  H. 


C.A.  [IN  THE  COURT  OF  APPEAL.] 

1908  ^^grji  ^    BRISTOL  TRAMWAYS  COMPANY. 

March  27. 


Nuisance— Creosote  used  in  paving  Road — Tramway  Compang — Damage  to 
Plants  in  adjoining  Land — Knowledge — SiattUory  Authority — Exceptional 
use  of  Land, 

The  defendants,  a  tramway  company,  who  were  by  their  special  Act 
under  an  obligation  to  pave  certain  parts  of  a  road,  on  which  their 
tramway  was  laid,  with  wood  paving,  used  for  that  purpose  wood  blocks 
coated  with  creosote.  The  fumes  given  off  by  the  creosote  injured 
plants  and  shrubs  belonging  to  the  plaintiff,  a  market  gardener,  whose 
premises  were  near  the  road.  There  was  another  kind  of  wood  paving 
in  use  which  the  defendants  might  have  used,  and  which  could  not  have 
caused  injury  to  the  plaintiffs  plants  and  shrubs.  In  an  action  by  the 
plaintiff  in  respect  of  the  damage  caused  as  above  mentioned,  the  jury 
found  that  it  was  reasonably  necessary  for  the  defendants  to  pave  the 
road  as  they  did  according  to  their  knowledge  at  the  time,  but  that  in 
the  light  of  the  evidence  given  at  the  trial  it  was  not  reasonably 
necessary :~ 

Held  (afiBrming  the  decision  of  a  Divisional  Court),  that  the  defen- 
dants were  not  authorized  by  their  special  Act  to  use  the  particular 
kind  of  wood  paving  which  they  had  used,  and  that,  although  they  did 
not  know  that  the  use  of  creosoted  wood  might  cause  damage,  and  were 
not  guilty  of  negligence,  they  were,  upon  the  principle  laid  down  in 
Fletcher  v.  Rylands,  (1866)  L.  E.  1  Ex.  266 ;  (1868)  L.  B.  3  H.  L.  330, 
liable  to  the  plaintiff  in  respect  of  the  damage  sustained  by  him. 

Appeal  from  the  judgment  of  a  Divisional  Court  (Phillimore  J. 
and  Walton  J.)  dismissing  an  appeal  from  the  judgment  of  the 
Becorder  of  Bristol,  acting  as  judge  of  the  Tolzey  Court  of 
Record  at  Bristol,  in  an  action  tried  by  him  with  a  jury. 
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The  plaintifif,  a  market  gardener,  sued  the  defendants  to  recover  c.  A. 

damages  for  injary  alleged  to  have  been  caused  to  plants  and  1908 

shrubs  belonging  to  the  plaintiff  through  the  fumes  given  off  wbst 

by  creosoted    wood  pavement  which    had   been    laid  by  the  g^^igTOL 

defendants  upon  a  road  adjacent  to  the  plaintiff's  premises.  Taamwats 

COMPANT. 

The  defendants  in  their  defence  denied  that  the  injury  had 
been  occasioned  as  alleged,  and  pleaded  that  they  were  authorized 
to  lay  the  pavement  as  they  had  done  by  the  terms  of  their 
special  Act,  the  Bristol  Tramways  Act,  1894  (67  &  68  Vict, 
c.  civ.).  By  s.  8  of  that  Act  it  was  provided  that  "  the  company 
shall  pave  with  wood,  or,  by  mutual  agreement,  with  other  suit- 
able material,  to  the  satisfaction  of  the  corporation,  (a)  so  much 
of,"  among  other  specified  roads,  the  road  in  question  ''as  lies 
between  the  rails  of  the  tramways  in  the  said  respective  roads, 
and  so  much  of  the  roadway  as  extends  eighteen  inches  beyond 
the  rails  of  and  on  each  side  of  such  tramways,  and  also  (where 
double  lines  are  or  shall  be  laid  on  those  roads)  the  portion  of 
the  roadway  between  such  double  lines.*' 

Evidence  was  given  at  the  trial  to  the  effect  that  there  were 
two  modes  of  wood  paving  which  had  been  in  general  use  for 
several  years,  in  one  of  which  blocks  of  a  hard  wood  called 
"Jarrah  wood"  were  used,  and  in  the  other  blocks  of  softer 
wood  coated  with  creosote.  Evidence  was  also  given  to  shew 
that  the  latter  method  was  more  suitable  for  the  purpose  of 
paving  in  the  locality  where  the  pavement  in  question  was  laid, 
owing  to  the  fact  that  it  was  damp,  and  Jarrah  wood  was  apt  to 
expand  under  the  influence  of  moisture.  There  appeared  from 
the  evidence  to  be  reason  to  think  that  the  injury  to  the  plaintiff's 
plants  and  shrubs  from  the  fumes  of  the  creosote  was  dependent 
upon  the  time  of  year  when  the  paving  was  done,  and  that,  if  the 
paving  operations  had  been  carried  out  at  another  time  of  the 
year,  no  such  injury  would  have  been  caused.  The  jury  found, 
in  answer  to  questions  left  to  them  by  the  recorder,  that  the 
injury  to  the  plaintiff's  plants  and  shrubs  was  caused  by  the 
wood  paving  used  by  the  defendants ;  that  it  was  not  absolutely 
necessary  for  the  defendants  to  pave  the  road  as  they  did,  and  at 
the  time  they  did ;  and  that  it  was  reasonably  necessary  for 
them  to  pave  the  road  as  they  did,  and  at  the  time  they  did, 
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according  to  the  knomrledge  of  the  defendants  at  the  time,  but 
that  in  the  light  of  the  evidence  given  at  the  hearing  it  was  not 
reasonably  necessary. 

On  these  findings  the  recorder  gave  judgment  for  the  plaintiff. 

The  Divisional  Court  affirmed  his  judgment.  (1) 

(1)  The  judgments  of  the  leaxned     taken  to  have  authorized  the  doing 

of  the  thing  in  that  way,  just  as 
much  as  if  that  particular  way  had 
been  expressly  authorized.  But  it  is 
not  necessary  that  there  should  he 
express  authority;  the  intention  of 
the  Legislature  must  be  ascertained 
from  the  language  which  has  been 
used.  The  question  therefore  ulti- 
mately comes  to  this,  What  is  it  that 
Parliament  has  authorized?  Here, 
Parliament  has  authorized  the  repair 
of  the  road  by  paving  certain  por- 
tions of  it  witii  wood,  and  any  mis- 
chief which  results  from  that,  such 
as  the  blocking  of  the  road,  injury 
to  tradesmen,  or  noise,  must  go 
without  redress.  If  there  was  only 
one  kind  of  wood  pavement  known, 
that  kind  would  be  the  one  autho- 
rized ;  but  there  are  two  kinds,  one 
being  soft  wood  with  creosote,  and 
the  other  being  hard  wood  without 
creosote.  The  defendants  contend 
that  there  are  many  advantages  in 
using  the  soft  wood  with  creosote, 
but  they  cannot  shew  that  it  is  the 
only  kind  of  wood  paving,  and, 
th^^ore,  although  they  can  plead 
a  statutory  authority  to  use  wood 
paving,  they  cannot  shew  any  autho- 
rity for  the  use  of  creosote  in  con- 
nection with  the  wood  paving. 
Oreosote  is  like  the  wild  animals  in 
the  old  cases,  the  water  in  Fletcher  v. 
Bylanda  ((1866)  L.  E.  1  Ex.  265; 
(1868)  L.  E.  3  H.  L.  330),  and  the 
electric  fluid  in  National  Telephone 
Co.  V.  Baker  ([1893]  2  Oh.  186),  and, 
if  the  use  of  creosote  is  dangerous, 
the  defendants  have  no  authority  to 
use  it,  and  on  that  short  ground 


judges  in  the  Divisional  Court  were 
as  follows : — 

Phillimobe  J.  In  my  opinion 
this  appeal  must  be  dismissed.  The 
plaintiff  founds  his  action  on  the  old 
maxim  '*Sic  utere  tuo  ut  alienum 
non  laedas.*'  The  defendants,  for  the 
purpose  of  repairing  a  road  under 
their  control,  have  put  down  wood 
pavement  consisting  of  creosoted 
beech  blocks;  and  the  plaintiff 
alleges,  and  the  jury  have  found, 
that  either  material  particles  or 
gases  or  effluvia  escaped  from  the 
blocks,  and  injured  or  destroyed  the 
plants  and  flowers  growing  in  the 
plaintifiTs  nursery  garden.  It  is 
admitted  that  there  is  evidence  to 
support  that  finding  of  the  jury.  In 
these  circumstances  the  onus  is  on  the 
defendants  to  justify  the  use  of  this 
particular  kind  of  wood  pavement; 
but,  where  a  man  usee  his  land  or 
his  chattel  in  such  a  way  as  to  injure 
his  neighbour's  property,  it  is  not  a 
justification  to  say  that  he  had  no 
intention  of  causing  the  injury  com- 
plained of,  or  that  he  did  not  know, 
or  even  that  there  was  no  reason 
why  he  should  know,  that  the  injury 
would  be  caused.  In  the  present 
case  the  defendants  say  that  they 
have  a  statutory  justification  for 
what  they  did.  Now,  if  Parliament 
authorizes  a  thing  to  be  done,  and 
mischief  results  from  the  doing  of 
the  very  thing  authorized,  the  person 
injured  has  no  redress.  Further,  if 
there  is  only  one  way  of  doing  the 
thing  which  Parliament  has  autho- 
rized,   then    Parliament    must    be 
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March  27.    CUwell  Salter,  K.C.,  and  B.  R.  VacheU,  for  the 
defendantfl.    It  must  be  taken  on  the  findings  of  the  jury  that 


C.A. 
1908 


■lone   this  action    in    my   opinion 
must  succeed. 

I  will  now  consider  the  findings  of 
the  jniy.  The  jnry  have  found  that 
the  injnry  to  the  pUintifPs  plants 
was  caused  by  the  wood  paving  used 
hy  the  defendants,  and  that  it  was 
not  abflolntely  necessary  for  them  to 
paye  the  road  as  they  did  at  the  time 
they  did  it  I  think  that,  if  those 
two  findings  stood  alone,  the  plain- 
tiff wonld  clearly  be  entitled  to  have 
the  yerdict  entered  for  him;  but, 
in  answer  to  a  further  question,  the 
jnry  found  that  it  was  reasonably 
necessary  for  the  defendants  to 
repays  the  road  in  the  way  they 
did,  and  at  the  time  they  did, 
socoiding  to  the  knowledge  of  the 
defendants  at  the  time,  but  that  in 
the  light  of  the  eyidence  given  at 
the  hearing  it  was  not  reasonably 
necessary.  The  defendants  can  only 
justify  the  use  of  creosote  imder 
their  statutory  powers,  by  saying 
that  Parliament  must  be  taken  to 
have  intended  that  they  should  use 
creosote,  because  the  only  practical 
way  of  carrying  out  wood  paving  is 
to  use  creosote.  I  think  the  jury  by 
their  last  finding  meant  to  say  that 
the  defendants  acted  reasonably  in 
using  creosote  haying  regard  to  their 
knoiwledge  at  the  time;  but  that 
finding  does  not  in  my  opinion 
enable  the  defendants  to  escape 
liability,  if  oreoBote  is  in  fact  a 
dsngerous  thing,  and  if  the  defen- 
dants were  not  authorissed  by  their 
fltatotory  powers  to  use  it.  The 
jury  hare  found  that  creosote  is  a 
dangerous  thing,  and  the  fact  that 
tZiore  ie  an  alteimative  method  of 
cuzjiag  out  wood  paving,  which 
does  not  necaontate  the  use  of  creo- 
Voi.II.   1908. 


Bote,  shews  that  the  defendants  were 
not  authorized  by  statute  to  use  it. 


West 

V, 

Bbistol 
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For  these  reasons  I  am  of  opinion     compaisiy. 
that  this  appeal  must  be  dismissed. 

Walton  J.  I  am  of  the  same 
opinion.  The  jury  have  found  that 
the  injury  to  the  plaintiff's  plants 
was  caused  by  the  wood  paving  used 
by  the  defendants;  in  other  words, 
that  creosoted  wood  is  of  such  a 
nature  that,  if  used  in  paving  a  road, 
it  may  cause  injury  to  an  adjoining 
garden.  That  being  so,  the  rule  in 
Fletcher  v.  Rylande  applies,  and  the 
defendants  are  liable  at  common  law 
for  the  damage  which  has  resulted 
from  the  use  of  creosote.  The  defen- 
dants contend  that  they  are  protected 
by  s.  8  of  the  Bristol  Tramways  Act, 
1894,  which  directs  them  to  pave  the 
road  in  question  with  wood  paving. 
If  the  Act  had  said  that  they  should 
pave  with  creosoted  wood,  the  case 
would  have  been  entirely  different, 
and  the  defendants  would  only  have 
been  liable  if  they  had  failed  to  use 
reasonable  cara  and  skill  to  avoid 
injury  to  the  adjoining  landowners. 
No  case  of  negligence  has  been  made 
against  the  defendants,  and  the  ques- 
tion therefore  is,  are  they  liable 
apart  from  negligence  ?  It  seems  to 
me  that  they  are  liable  on  the  prin- 
ciple of  Fletcher  v.  Rylands^  imless 
they  are  protected  by  the  statute, 
and  in  my  opinion  they  are  not  pro- 
tected by  the  statute,  unless  it  has 
expressly  authorized  them  to  use 
creosote.  I  use  the  word  "expressly" 
in  the  same  sense  as  my  brother 
Phillimore  used  it,  that  is  to  say, 
it  is  not  necessary  that  the  Act 
should  in  terms  mention  creosote, 
but  the  work  authorized  by  Parlia- 
ment must  necessarily  involve  the 
C  2 
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c.  A.  there  was  no  negligence  on  the  part  of  the  defendants.    The  first 

1908  question,  therefore,  is  whether,  independently  of  negligence,  and 

W'EST  ^^y  question  of  statutory  authority,  there  was  any  cause  of  action 

Bbwtol  *8^^^st  the  defendants  at  common  law.     The  case  has  been 

Tramways  treated  in  the  Court  below  as  coming  within  the  doctrine  of 

GOMPAllT. 

Fletcher  v.  Bylands  (1),  but  that  case  was  not  analogous  to  the 
present.  There  a  large  quantity  of  water  had  been  brought  on 
to  land,  and  impounded  in  a  reservoir ;  and  it  is  obvious  to  every 
one  that  a  large  volume  of  water  so  impounded  is  a  dangerous 
agent,  and,  if  the  water  is  allowed  to  escape,  mischief  will  be  done. 
The  principle  of  that  case  is  that,  where  an  owner  of  land  alters 
the  natural  state  of  things  by  bringing  upon  the  land  an  agent 
known  to  be  dangerous,  he  is  liable  for  the  consequences  of  its 


use  of  creosote.  THe  point  is,  I 
think,  well  illustrated  by  comparing 
Vaughan  v.  Taff  Vale  By.  Co,  ( (1860) 
5  H.  &  N.  679)  with  Jones  v.  Feati- 
niog  By.  Co.  ( (1868)  L.  E.  3  Q.  B. 
733).  In  Vaughan  v.  Taff  Vale  By. 
Co.t  as  stated  by  Blackburn  J.  in 
Jones  V.  Festiniog  By.  Co.  (L.  B.  8 
Q.  B.  733,  at  p.  737),  "the  company 
were  expressly  authorized  by  s.  86  of 
the  Bailway  Clauses  Consolidation 
Act  (8  &  9  Vict.  c.  20)  to  employ  loco- 
motive engines  as  a  motive  power 
for  their  carriages,  and  therefore  to 
use  and  carry  the  fire  along  the 
railway,  and  the  decision  of  the 
Exchequer  Chamber  was  that  this 
express  authority  of  the  Legislature 
took  the  case  out  of  the  operation  of 
the  common  law,  and  legalized  the 
use  of  the  dangerous  engines,  sub- 
ject to  the  condition  that  the  com- 
pany took  all  reasonable  precautions, 
and  if,  in  spite  of  these  precautions, 
sparks  escaped,  the  company  were 
not  liable  for  the  consequences." 
That  is  a  case,  therefore,  where  the 
dangerous  thing  was  used  by  the 
express  authority  of  Parliament. 
Jones  V.  Festiniog  By.  Co.  is  an 
example  of  the  other  class  of  case, 


for  there,  as  Blackburn  J.  pointed 
out  (L.  B.  3  Q.  B.  738),  **  at  the 
most  the  statute  authorizes  the 
making  of  a  railway  and  the  draw- 
ing of  carriages  along  it  by  some 
means  or  other,  and  does  not  pro- 
hibit the  use  of  locomotive  engines 
for  this  purpose  ;  but  there  is  nothing 
to  authorize  the  use,  so  as  to  relieve 
the  company  from  their  liability  to 
the  consequences  at  common  law  of 
using  them " ;  and  in  an  earlier 
passage  in  the  same  judgment  (L.  B. 
3  Q.  B.  736)  Blackburn  J.  said  : 
*'  Here  the  defendants  were  using  a 
locomotive  engine  with  no  express 
parliamentary  powers  making  lawful 
that  use,  and  they  are  therefore  at 
common  law  bound  to  keep  the 
engines  from  doing  injury,  and,  if 
the  sparks  escape  and  cause  damage, 
the  defendants  are  liable  for  the 
consequences,  though  no  actual 
negligence  be  shewn  on  their  part." 
I  think  the  present  case  falls  within 
the  principle  of  Jones  v.  Festiniog  By, 
Co.  and  not  within  Vaughan  v.  Taff 
Vale  By.  Co.,  and  that  the  plaintiff 
is,  on  the  findings  of  the  jury, 
entitled  to  judgment. 

(1)  L.  R.  1  Ex,  265 ;  T.  H.  L.  330. 
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escape.    It  is  like  the  case  of  a  beast  of  a  dangerous  character,       0.  A. 
the  owner  of  which  keeps  it  at  his  peril,  and  is  liable  for  any  damage       1908 
which  may  arise  from  its  escape.    The  evidence  here  was  that       Wbst 
ereosoted  wood   had   been    in  use   for   several  years   for    the     Bristol 
purpose  of  wood  paving,  and  no  mischief  had  ever  been  known  ^^^^* 
to  arise  from  it.     This  case  is  therefore  thai  of  using  for  the 
purpose  of  paving  a  road,  as  directed  by  a  statute,  a  substance 
not  known  to  be  dangerous.     The  case  is  analogous  to  that  of 
keeping  an  animal  like  a  dog,  which  is  presumably  of  a  harmless 
character,  and  for  injury  inflicted  by  which  the  owner  is  not 
responsible,  unless  the  plaintiff  proves  that  he  knew  the  par- 
ticular animal  to  be  dangerous.     [They  cited  on  this  point 
Crowhurst  v.  Amersham  Burial  Board.  (1)] 

Secondly,  the  defendants  are  protected  from  responsibility 
by  the  provisions  of  their  special  Act.  They  are  bound  by  the 
Act,  in  the  absence  of  an  agreement  with  the  corporation  for  the 
use  of  any  other  material,  to  pave  the  road  with  wood ;  and  it  is 
submitted  that,  on  the  true  construction  of  the  Act,  they  are 
authorized  to  use  any  sort  of  wood  paving  which,  in  the  exercise 
of  a  reasonable  discretion,  they  may  think  under  the  circumstances 
best  [They  cited  on  this  point  Vaughan  v.  Taff  Vale  By.  Co.  (2) ; 
Jones  v.  Festiniog  By.  Co.  (8) ;  National  Telephone  Co.  v.  Baker  (4) ; 
Harrison  v.  Southwark  and  VauxhaU  Water  Co.  (5)] 

Inskip^  for  the  plaintiff,  was  not  called  upon  to  argue. 

Lord  Alverstonb  C.J.  I  have  listened  carefully  to  the  argu- 
ments of  the  defendants'  counsel,  but  they  have  not  succeeded 
in  raising  in  my  mind  any  serious  doubt  as  to  the  correctness  of 
the  judgment  of  the  Divisional  Court. 

I  wiU  deal  first  with  the  point,  which  was  most  strongly  pressed 
apon  us,  that,  apart  from  any  question  of  statutory  authority,  the 
plaintiff  had  no  common  law  right  of  action  against  the  defen- 
dants. In  my  opinion  the  proposition  of  law  applicable  to  this 
case  is  correctly  stated  in  Garrett  on  Nuisances,  2nd  ed.  p.  129  ; 
and  I  will  read  that  statement  as  part  of  my  judgment,  as,  in  my 

(1)  (1878)  4  Ex.  D.  5.  (3)  (1868)  L.  E.  3  Q.  B.  733. 

(2)  (1860)  6  H.  &  N.  679.  (4)  [1893]  2  Ch.  186. 

(5)  [1891]  2  Ch.  409. 

0  2  2 


20  KING'S  BENCH  DIVIBION.  [1008] 

c.  A  opinion,  the  law  on  the  subject  could  not  be  more  clearly  expressecU 
1908  It  is  as  follows :  ''  Where  the  owner  of  land  uses  his  land  for  any 
West  purpose  for  which  it  may  in  the  ordinary  course  of  enjoyment 
bbistol  ^^  ^^^^  ^^  rxBod,  he  will  not,  in  the  absence  of  negligence  on  his 
Tramways  ^Q^t,  be  liable,  though  damage  result  to  his  neighbour  in  the 
—  ordinary  enjoyment  by  the  latter  of  his  property ;  for  it  lies  with 
C.J.  the  latter  to  protect  himself  from  the  operation  of  natural  laws. 
But,  if  the  owner  of  land  uses  it  for  any  purpose  which  from  its 
character  may  be  called  non-natural  or  extraordinary  user,  such 
as,  for  example,  the  introduction  on  to  the  land  of  something 
which  in  the  natural  condition  of  the  land  is  not  upon  it,  he  does 
so  at  his  peril,  and  is  liable  if  sensible  damage  results  to  his 
neighbour's  land  from  its  escape,  or  if  the  latter's  legitimate 
enjoyment  of  his  land  is  thereby  materially  curtailed."  If  the 
contention  of  the  defendants'  counsel  in  this  case  is  correct,  this 
last  proposition  is  stated  much  too  widely ;  for  they  contend  that 
the  owner  of  land  who  has  so  acted  has  not  done  so  at  his 
peril,  and  is  not  liable,  unless  the  plaintiff  shews  that  the 
thing  introduced  on  to  the  land  was,  to  the  knowledge  of 
the  defendant,  likely  to  escape  and  cause  damage.  The  autho- 
rities do  not,  in  my  opinion,  support  the  suggestion  that 
this  onus  is  cast  on  the  party  injured.  The  nearest  approach 
to  authority  in  favour  of  the  defendants'  contention  is  to  be 
found  in  cases  where  it  has  been  said,  with  regard  to 
tame  animals,  that,  where  such  an  animal  is  allowed  to 
escape,  its  owner  would  only  be  liable  for  some,  and  not  for  all, 
of  the  damage  which  it  might  cause ;  for  instance,  if  the  natural 
food  of  the  animal  was  grass,  he  would  be  liable  for  the  grass  it 
might  trample  down  or  consume,  but  not  for  injury  to  a  person 
through  its  biting  or  goring  him :  see  per  Blackburn  J.  in 
Fletcher  v.  Rylands.  (1)  But  the  principle  on  which  those 
authorities  depend  does  not  really  support  the  contention  of 
the  defendants'  counsel,  as  may  be  seen  from  the  judgment 
of  Bowen  L.J.  in  FUbum  v.  People's  Palace  and  Aquarium 
Co.  (2),  which,  substantially,  stated  the  law  on  the  subject  in 
the  same  way  as  Lord  Esher  M.B.  in  that  case  had  done.  He 
there  said:  ''If  from  the  experience  of  mankind  a  particular 
(1)  L.  E.  1  Ex.  265,  at  p.  280.         (2)  (1890)  26  a  B.  D.  258,  at  p.  261. 
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dass  of  animftlfl  is  dangerous,  though  individaals  may  be  tamed,       c.  a. 
a  person  who  keeps  one  of  the  class  takes  the  risk  of  any  damage        1908 


il  may  do.    If,  on  the  other  hand,  the  animal  kept  belongs  to  a      west 
elass  which,  according  to  the  experience  of  mankind,  is  not     bbistol 
dangerous,  and  not  likely  to  do  mischief,  and  if  the  class  is  dealt  Tramways 

COMPAlirT. 

with  by  mankind  on  that  footing,  a  person  may  safely  keep  such  — 
an  animal,  onless  he  knows  that  the  particular  animal  that  he  g.j!" 
keeps  is  likely  to  do  mischief."  In  order  to  bring  this  case 
within  that  proposition,  the  defendants'  counsel  must  shew  that 
the  thing  which  the  defendants  introduced  on  to  the  land  in 
this  case  was  something  which,  according  to  the  common  experi- 
ence of  mankind,  had  proved  not  to  be  dangerous,  or  likely  to 
cause  mischief.  In  such  a  case  the  onus  of  proof  rests  upon  the 
defendants.  It  may  perhaps  be  doubtful  whether  this  doctrine 
with  regard  to  the  common  experience  of  mankind  applies  to 
chemicals,  but,  assuming  that  it  does,  there  was  no  evidence 
in  this  case  that,  according  to  the  common  experience  of 
mankind,  creosote  was  not  likely  to  cause  mischief  such  as  in 
this  case  it  must  be  taken  to  have  caused.  It  is  clear  that  it  is 
not,  for  this  purpose,  the  knowledge  of  a  particular  witness  that 
is  to  be  considered,  but  the  common  experience  of  mankind  in 
general.  As  to  the  first  point,  namely,  that  the  defendants  have 
DO  need  to  rely  on  any  statutory  authority,  in  my  opinion  the 
appeal  fails.  It  seems  to  me  that  the  case  comes  within  the  second 
proposition  which  I  have  quoted  from  Gannett  on  Nuisances,  and 
that  the  defendants,  having  introduced  upon  the  road  in  question 
Bomething  the  use  of  which  may  be  said  to  constitute  a  non- 
iiatural  or  extraordinary  user  of  the  land,  have  done  so  at  their 
peril,  and  are,  apart  from  any  statutory  justification  for  their 
aetion,  liable  for  the  mischief  which  has  resulted  to  the  plaintiff. 
That  being  so,  the  question  arises  whether  the  defendants  are 
protected  from  any  liability  by  statute.  It  is,  of  course,  esta- 
blished law  that,  if  a  statute  has,  either  expressly,  or  by  necessary 
implication,  authorized  the  doing  of  a  particular  thing,  no 
action  will,  in  the  absence  of  negligence  in  the  mode  of  doing 
it,  lie  in  respect  of  damage  thereby  caused.  In  Vaughan  v. 
Taf  Vale  Ry.  Co.  (1)  Cockbum  C.J.  said  :— "  Although  it  may 
(1)  5  H.  &  N.  679,  at  p.  686, 
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c.  A.       be  true,  that,  if  a  person  keeps  an  animal  of  known  dangerous 
1908       propensities,  or  a  dangerous  instrument,  he  will  be  responsible 


West  to  those  who  are  thereby  injured,  independently  of  any  negligence 
Bristol  ^^  ^^^  mode  of  dealing  with  the  animal,  or  using  the  instrument, 
Tramways  yet  when  the  Legislature  has  sanctioned  and  authorized  the  use  of 
—  a  particular  thing,  and  it  is  used  for  the  purpose  for  which  it  was 
C.J.  authorized,  and  every  precaution  has  been  observed  to  prevent 
hijuiy,  the  sanction  of  the  Legislature  carries  with  it  this  conse- 
quence, that,  if  damage  results  from  the  use  of  such  thing,  inde- 
pendently of  negligence,  the  party  using  it  is  not  responsible." 
Then  did  the  words  of  the  statute  in  the  present  case  authorize 
the  defendants  to  do  what  they  have  done  ?  The  statute  pro- 
vides that  they  shall  pave  with  wood,  or  (by  mutual  agreement) 
with  other  suitable  material,  to  the  satisfaction  of  the  corporation 
so  much  of,  among  other  roads,  the  road  in  question  as  lies 
between  the  rails  of  their  tramways  and  as  extends  eighteen  inches 
beyond  the  rails  of  and  on  each  side  of  such  tramways.  In  my 
opinion  that  provision  does  not  authorize  the  defendants  to  pave 
the  specified  portion  of  the  road  with  creosoted  wood.  If  the 
Legislature  had  meant  to  say  that  the  defendants  might  use  any 
kind  of  wood  pavement,  and  therefore  that,  whatever  consequences 
might  ensue  therefrom,  they  should  not,  in  the  absence  of  negli- 
gence, be  responsible,  I  think  different  language  would  have  been 
used .  The  obligation  placed  upon  them  is  to  use  wood  pavement,  but 
not  to  use  a  particular  kind  of  wood  pavement  which  is  dangerous. 
There  was  some  suggestion  that  at  another  time  of  the  year  the 
use  of  creosoted  wood  could  not  be  mischievous,  but,  however 
that  may  be,  the  jury  in  this  case  must  be  taken  to  have  found 
that  the  use  of  it,  as  and  when  it  was  used,  did  cause  damage 
through  the  fumes  arising  from  it.  For  these  reasons  I  think 
that  the  contention  that  the  plaintiff  had  no  right  of  action  at 
common  law,  and  the  contention  that  the  defendants  were  autho- 
rized by  statute  to  do  what  they  did,  both  of  them,  fail,  and 
therefore  the  appeal  must  be  dismissed. 

Sin  GoBELL  Babnes,  Pbbsidbnt.  I  am  of  the  same  opinion. 
The  contention  of  the  defendants'  counsel  that  the  plaintiff 
had  no  right  of  action  at  common  law  appears  to  me  to  be 


Th(i  President. 
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untenable  for  the  reasons  given  by  the  Lord  Chief  Justice,  which  ?•  a. 

I  need  not  any  farther  elaborate.    That  being  so,  the  only  1908 

remaining  question  is  whether  the  statute  to  which  we  have  west 

been  referred  aflfords  the  defendants  any  defence.     The  argument  briotol 

for  the  defendants  has  failed  to  satisfy  me  that,  upon  the  true  Tbamways 

•^  COMPAXY. 

construction  of  the  statute,  it  authorized  them,  either  expressly 
or  by  necessary  implication,  to  make  use  of  creosoted  wood : 
by  this  I  mean,  either  in  express  terms,  or  by  authorizing  works 
which  must  necessarily  involve  the  use  of  creosoted  wood.  Upon 
this  point  I  agree  entirely  with  the  judgments  given  in  the 
Divisional  Court. 

FabweijL  L.J.  As  regards  the  construction  of  the  statute  I 
agree,  and  I  adopt  the  judgments  in  the  Divisional  Court,  parti- 
cularly that  of  Walton  J.  On  the  other  point,  which  was  the 
one  mainly  urged  upon  us,  it  seems  to  me  that,  in  the  class  of 
eases  to  which  Fletcher  v.  Rylands  (1)  belongs,  the  essential 
element  underlying  the  decisions  is  that  the  damage  was  there 
occasioned  by  a  non-natural  use  of  the  defendant's  land.  This 
18  illustrated  by  what  Bramwell  J.  said  in  Bamford  v.  TurnUy.  (2) 
Speaking  of  the  exception  of  certain  cases  from  the  rule  "  Sic 
ntere  tuo  ut  alienum  non  Isedas,"  he  said :  *'  There  must  be, 
then,  some  principle  on  which  such  cases  must  be  excepted. 
It  seems  to  me  that  that  principle  may  be  deduced  from 
the  character  of  these  cases,  and  is  this,  namely,  that  those 
acts  necessary  for  the  common  and  ordinary  use  and  occupation 
of  land  and  houses  may  be  done,  if  conveniently  done,  without 
subjecting  those  who  do  them  to  an  action.  This  principle 
would  comprehend  all  the  cases  I  have  mentioned,  but  would  not 
comprehend  the  present,  where  what  has  been  done  was  not 
the  using  of  land  in  a  common  and  ordinary  way,  but  in  an 
aceptional  manner — ^not  unnatural  nor  unusual,  but  not  the 
common  and  ordinary  use  of  land.  There  is  an  obvious  necessity 
for  such  a  principle  as  1  have  mentioned.  It  is  as  much  for  the 
advantage  of  one  owner  as  of  another ;  for  the  very  nuisance 
the  one  complains  of,  as  the  result  of  the  ordinary  use  of  his 
neighbour's  land,  he  himself  will  create  in  the  ordinary  use  of 

(1)  L.  B.  1  Ex.  265 ;  3  H.  L.  330.  (2)  (1862)  3  £.  &  S.  62,  at  p.  83. 


24  KING'S  BENCH  DIVISION.  [1908] 

G,  A«       his  own,  and  the  reciprocal  nuisances  are  of  a  comparatively 
1908       trifling  character.    The  convenience  of  such  a  rule  may  be 


Yfjgg^  indicated  by  calling  it  a  rule  of  give  and  take,  live  and  let  live." 
Bristol  ^^^  instance,  annoyance  may  be  caused  to  my  neighbour  by 
Tramways  ^hat  is  done  in  repairing  my  house  in  one  year,  and  he  in  turn 
—  '  will  cause  me  similar  annoyance  in  another  year.  But  the  same 
considerations  do  not  apply  to  a  non-natural  or  extraordinary 
user  of  land.  Putting  aside  any  question  of  a  statutory  justifi- 
cation, the  defendants  have  to  justify  the  bringing  on  to  the 
road  of  creosoted  wood,  the  fumes  of  which  have,  as  the  jury 
have  found,  injured  the  plaintiffs  property.  For  that  purpose 
they  have  to  shew  that  the  case  comes  within  the  exception 
mentioned  by  Blackburn  J.  in  Fletcher  v.  Rylands.  (1)  The 
learned  judge  there  (2)  lays  it  down  that  a  person  who  brings  on 
his  land  anything  that  was  not  naturally  there,  and  that  is  likely 
to  do  mischief  if  it  escapes,  must  keep  it  in  at  his  peril ;  and,  if 
he  does  not  do  so,  is  prima  facie  liable  for  all  the  damage  which 
is  the  natural  consequence  of  its  escape.  For  example,  if  he 
brings  an  animal  on  to  his  land,  he  is  bound  to  keep  it 
in;  but,  if  it  escapes,  he  is  not  liable  for  every  consequence 
of  its  escape,  but  only  for  the  consequences  which  are 
natural  according  to  the  common  experience  of  mankind, 
as  for  instance,  with  regard  to  tame  beasts,  for  the  grass  they 
eat  and  trample  upon,  not  for  any  injury  to  the  person 
of  others ;  for,  says  the  learned  judge,  ''  our  ancestors  have 
settled  that  it  is  not  the  general  nature  of  horses  to  kick,  or  bulls 
to  gore ;  but,  if  the  owner  knows  that  the  beast  has  a  vicious 
propensity  to  attack  man,  he  will  be  answerable  for  that  too." 
Dealing  with  the  question  of  damage  done  by  animals.  Lord 
Esher  M.R.  in  FiUmrn  v.  People's  Palace  and  AquaHum  Co.  (8) 
put  the  matter  thus.  He  said :  **  The  law  of  England  recognizes 
two  distinct  classes  of  animals  ;  and,  as  to  one  of  those  classes,  it 
cannot  be  doubted  that  a  person  who  keeps  an  animal  belonging 
to  that  class  must  prevent  it  from  doing  injury,  and  it  is 
immaterial  whether  he  knows  it  to  be  dangerous  or  not.  As  to 
another  class,  the  law  assumes  that  animals  belonging  to  it  are 

(1)  L.  E.  1  Ex.  26fi.  (2)  L.  E.  1  Ex.  279,  280. 

(3)  25  Q.  B.  D.  268,  at  p.  260. 


FarweU  L.  J. 
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not  of  a  dangerons  nature,  and  any  one  who  keeps  an  animal  of  c.  a. 
this  kind  is  not  liable  for  the  damage  it  may  do,  unless  he  knew  1908 
that  it  was  dangerous."  Then,  after  saying  that  there  are  some  west 
animals  which  every  one  must  recognize  as  not  being  dangerous  Bristol 
on  account  of  their  nature,  and  others  which  the  law  has  recog-  ^^^p^^^® 
nized  in  England  as  not  being  of  a  dangerous  nature,  such  as 
sheep,  horses,  oxen,  dogs,  and  others,  he  proceeds  thus :  "  I  take 
it  this  recognition  has  come  about  from  the  fact  that,  years  ago, 
and  continuously  to  the  present  time,  the  progeny  of  these  classes 
has  been  found  by  experience  to  be  harmless,  and  so  the  law 
assumes  the  result  of  this  experience  to  be  correct  without  further 
proof.  Unless  an  animal  is  brought  within  one  of  these  two 
descriptions — that  is,  unless  it  is  shewn  to  be  either  harmless  by 
its  very  nature,  or  to  belong  to  a  class  that  has  become  so  by 
what  may  be  called  cultivation — ^it  falls  within  the  class  of 
animals  as  to  which  the  rule  is  that  a  man  who  keeps  one  must 
take  the  responsibility  of  keeping  it  safe."  The  assumption  of 
which  Lord  Esher  speaks  is  common  knowledge  founded  on 
common  experience  of  common  things,  and  appears  to  me  to 
have  no  application  to  chemicals,  which  can  hardly  be  said  to 
be  matters  within  the  common  experience  of  mankind,  and 
as  to  which  the  knowledge  even  of  experts  is  constantly  growing 
and  varying.  Lord  Esher  was  referring  to  the  ordinary  man 
and  ordinary  things,  not  to  the  experience  of  experts  in  technical 
matters.  Moreover  in  this  case  it  was  not  proved  that  accord- 
ing to  common  experience  creosoted  wood  was  not  likely  to 
cause  the  mischief  which  occurred  in  the  present  case.  For  these 
r^Mons  I  think  that  the  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  plaintiff:  Whites  <£  Co.,  for  J.  Inskip  d  Son, 
BristoL 

Solicitors  for  defendants:    Stanley,  Wasbrough  cmd  Doggett, 
Bristol. 

E.  L. 
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1908  [CROWN  CASE  RESEEVED.] 

^^''^^^  THE  KING  V.  CONNOR. 


Criminal  Law — Cruelty  to  Children — Custody  of  Child — Par*^t  living  apart 
from  Wife — Wilful  Neglect  of  Child  in  Manner  likdy  to  cause  unnecessary 
Suffering  or  Injury  to  Health — Omission  of  Parent  to  send  any  Part 
of  Earnings  ffr  Support  of  Child — Prevention  of  Cruelty  to  Children 
Act,  1904  (4  Edw.  7,  c.  15),  «.  1,  sub-s.  1. 

A  parent  cannot,  by  leaving  his  wife  and  Hying  apart  from  her,  divest 
himself  of  the  custody  of  his  child  so  as  to  free  himself  from  liability  to 
conviction  for  an  offence  tinder  s.  1  of  the  Prevention  of  Cruelty  to 
Children  Act,  1904;  and  if  while  so  living  apart  from  his  wife  he 
wilfully  neglects  his  child  in  a  manner  likely  to  cause  it  unnecessary 
suffering  or  injury  to  its  health,  he  will  be  guilty  of  a  misdemeanour 
under  the  section. 

The  mere  omission  of  the  parent  to  pay  any  part  of  his  earnings 
towards  the  support  of  his  child  may  constitute  wilful  neglect  within 
the  meaning  of  the  section. 

Case  stated  for  the  opinion  of  the  Court  for  the  Consideration 
of  Crown  Cases  Reserved  by  Ridley  J. 

The  prisoner  was  tried  at  the  Liverpool  Winter  Assizes  on  an 
indictment  under  s.  1  of  the  Prevention  of  Cruelty  to  Children 
Act,  1904.  (1)  The  first  count  of  the  indictment  charged  the 
prisoner  that  he,  being  a  person  over  the  age  of  sixteen  years  and 
having  the  custody  of  one  Mary  Catherine  Connor,  a  child  of  seven 
years  of  age,  did  between  February  7  and  November,  1907, 
unlawfully  and  wilfully  neglect  such  child  in  a  manner  likely 
to  cause  it  unnecessary  suffering  and  injury  to  its  health. 
There  were  three  other  similar  counts  relating  to  younger 
children  of  the  prisoner. 

The  following  facts  were  proved  in  evidence : — 

On  February  9,  1907,  the  prisoner,  after  having  for  some  time 

(1)  Prevention     of     Cruelty     to  ill-treated,  neglected,  abandoned  or 

Children  Act,  1904,  s.   1,  sub-s.  1:  exposed  in  a  manner  likely  to  cause 

'*  If  any   person  over  the    age   of  such  child  unnecessary  suffering  or 

sixteen  years,  who  has  the  custody,  injury  to  its  health  (including  injury 

charge  or  care  of  any  child  under  to  or  loss  of  sight  or  hearing  or  limb 

the  age  of  sixteen  years,   wilfully  or  organ  of  the  body  and  any  mental 

assaults,  ill-treats,  neglects,  abandons  derangement),   that  person  shall  be 

or  exposes  such  child,  or  causes  or      guilty  of  a  misdemeanour " 

procures  such  child  to  be  assaulted. 


t?. 
Connor. 
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lived  apart  from  his  wife,  went  to  live  with  her  again  at  Great  1908 
Richmond  Street,  and  continued  to  do  bo  until  April  5, 1907.  ^^^ 
For  the  first  three  weeks  of  that  period  the  prisoner  gave  his  wife 
about  IBs.  per  week  for  the  maintenance  of  herself  and  five  children. 
These  were  the  only  payments  he  ever  made  towards  the  support 
of  his  wife  and  children  up  to  his  arrest  on  November  6,  1907. 
The  payments  were  insufficient  to  keep  the  five  children  in  food, 
bat  an  aunt  of  the  prisoner's  wife,  who  lived  a  few  doors  off,  pro- 
vided some  meals  almost  every  day  for  three  of  the  children. 
The  prisoner  was  then  earning  about  25«.  a  week  in  the  employ- 
ment of  the  Liverpool  Corporation.  On  April  5  the  prisoner 
left  his  wife,  and  from  that  date  continued  to  live  apart  from  her. 
On  three  occasions  after  that  date  the  prisoner's  wife  met  him,  but 
did  not  ask  him  for  any  money  because  she  was  afraid  of  his 
beating  her,  as  he  had  once  seized  her  and  shaken  her  so  hard 
that  she  had  to  call  a  policeman.  Between  April  5  and  November 
meals  had,  as  before  when  prisoner  lived  with  his  wife,  been 
frequently  provided  by  the  same  aunt  for  the  children ;  but  in  spite 
of  that  fact  the  prisoner's  wife  said  the  children  ''  have  barely 
had  enough  with  the  help  of  the  aunt— without  it  we  must  have 
gone  to  the  workhouse." 

An  inspector  of  the  Liverpool  Society  for  the  Prevention  of 
Cruelty  to  Children  stated  that  on  October  12  and  19,  when  he 
saw  these  children,  **  they  were  very  clean  but  insufficiently  clad, 
and  looked  poorly  fed ;  there  was  very  little  in  the  house."  The 
prisoner  did  not  give  evidence,  but  his  statement  on  oath  at  the 
police  coart  was  put  in  by  the  prosecution,  and  it  was  read 
to  the  jury,  omitting  immaterial  facts.  It  was  as  follows: 
''This  is  the  sequel  to  a  family  quarrel.  This  woman  has 
been  in  the  habit  of  doing  servant's  work  at  her  aunt's 
house  at  the  time  my  children  were  very  small.  I've  left  the 
woman,  and  if  the  children  are  neglected  it  is  her  look  out, 
and  not  mine." 

Cross-examined  by  the  prosecuting  solicitor :  "  I  decline  to  say 
where  I  have  been  working  during  the  last  seven  months,  and  I 
decline  to  say  what  money  I  have  been  earning  during  that  time. 
I  have  been  living  at  Bevington  House.  I  have  paid  6d.  a  night 
there  and  had  my  meals  out.    I  paid  for  that  out  of  the  money  I 
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1908  earned.  I  sent  no  money  that  I  earned  to  help  to  support  my 
^^  children.  I  inquired  of  the  children  as  to  whether  they  were 
Coi^oB.  ^^S  ^^d  ^^d  clothed.  I  made  inquiries  only  of  the  eldest  one. 
I  asked  her  where  she  was  living.  She  told  me  Great  Richmond 
Street.  I  knew  the  house.  I  asked  her  how  the  other  children 
were  doing.  They  were  all  right,  she  said,  at  her  aunty's.  I 
thought  a  money-lender  named  Harvey  was  supporting  my 
children.  He  lives  in  Great  Richmond  Street,  and  I  was  under 
the  impression  that  my  wife  was  living  with  him.  I  have  seen 
her  going  into  his  house.  My  wife  had  to  seek  police  protection 
owing  to  my  violence.  I  do  not  think  she  was  wanting  protection 
from  me  when  she  went  into  the  man  Harvey's  house.  My 
wife  got  a  separation  order  last  January  or  February.  In 
February  I  persuaded  her  to  come  back  to  me.  I  had  got  a  job 
in  the  corporation,  and  kept  it  about  two  months.  I  was  working 
at  Breeze  Hill.  I  then  went  to  the  docks  and  got  casual  work. 
Walter  Nelson,  Bath  Street,  and  Morgan,  Preeson's  Bow,  employed 
me  two  or  three  days  a  week  at  48.  6d.  per  day.  I  have  been  in 
better  employment  since,  but  I  decline  to  say  what  my  wages 
were  then.  I  refuse  to  say  when  I  came  back  from  Hamburg 
In  October  I  was  working  nowhere.  On  my  arrest  I  had 
21.  19s.  10^e{.  I  received  it  three  weeks  before.  It  was  not  an 
army  pension.  I  did  not  send  any  of  it  to  my  wife.  About 
October  15  last  I  inquired  from  my  eldest  child  as  to  the 
condition  of  the  children." 

The  jury  found  the  prisoner  guilty,  and  the  judge  passed  a 
sentence  of  three  months'  hard  labour,  but  the  prisoner  was 
liberated  on  bail. 

The  questions  for  the  opinion  of  the  Court  were : — 

1.  Had  the  prisoner  "  the  custody  of  the  children  "  within 
the  meaning  of  the  Prevention  of  Cruelty  to  Children  Act, 
1904? 

2.  Was  the  mere  omission  of  the  prisoner  to  pay  any  part  of 
his  earnings  to  his  wife  wilful  neglect  likely  to  cause  unnecessary 
suffering  and  injury  to  the  health  of  the  children  ? 

If  the  Court  should  answer  either  of  the  above  questions 
in  the  negative,  the  conviction  was  to  be  quashed ;  otherwise  the 
conviction  was  to  be  affirmed. 
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Maxwelly  for  the  prosecution.    The  prisoner  cannot  set  up  the       1908 
fact  that  he  has  deserted  his  wife  in  order  to  escape  liability        i^ 
under  the  statute.    He  still  has,  in  law,  the  custody  of  the     oonnob 
children. 

With  regard  to  the  second  question,  it  is  clear  that  the  mere 
omission  to  send  money  would  have  been  an  offence  under 
8.  87  of  the  Poor  Law  Amendment  Act,  1868  (81  &  82  Vict. 
e.  122),  which  made  it  an  offence  for  a  parent  to  wilfully  neglect 
to  provide  adequate  food  for  his  child  being  in  his  custody  so  that 
ite  health  should  be  likely  to  be  seriously  injured.  The  Preven- 
tion of  Cruelty  to,  and  Protection  of,  Children  Act,  1889  (52  & 
58  Yict.  c.  44),  s.  1,  the  Prevention  of  Cruelty  to  Children  Act, 
1894  (57  <b  58  Yict.  c.  41),  s.  1,  and  the  Prevention  of  Cruelty  to 
Children  Act,  1904  (4  Edw.  7,  c.  16),  s.  1,  made  it  an  offence  to 
wilfolly  neglect  in  a  manner  likely  to  cause  unnecessary  suffering. 
Bnt,  as  Lord  Russell  of  Killowen  C.J.  pointed  out  in  Cole  v* 
Pendleton  (1)  (where  the  facts  were  the  same  as  in  the  present 
ease,  except  that  the  prisoner  was  living  with  his  wife),  it  was 
not  to  be  supposed  that  by  the  Prevention  of  Cruelty  to,  and 
Protection  of,  Children  Act,  1889,  which  repealed  s.  87  of  the 
Poor  Law  Amendment  Act,  1868,  it  was  intended  that  an  offence 
dearly  punishable  under  that  section  should  not  be  so  under 
the  later  Act,  it  being  entitled  an  Act  for  the  better  protection 
of  children.  The  Act  of  1889  was  repealed  and  substantially 
re^nacted  by  the  Prevention  of  Cruelty  to  Children  Act, 
1894,  which  was  repealed  and  substantially  re-enacted  by  the 
Prevention  of  Cruelty  to  Children  Act,  1904. 

The  prisoner  did  not  appear,  nor  was  he  represented  by 
eoimsel. 

LoBB  AiiTEBSTONB  C.J.  I  am  of  opinion  that  the  conviction 
must  be  affirmed.  The  statutes  dealing  with  the  subject  make 
the  matter  clear.  Before  the  year  1889  it  was  provided  by  the 
Poor  Law  Amendment  Act,  1868,  s.  87,  that  *'  When  any  parent 
Bhall  wilfully  neglect  to  provide  adequate  food,  clothing,  medical 
aid,  or  lodging  for  his  child,  being  in  his  custody,  under  the  age  of 
fourteen  years,  whereby  the  health  of  such  child  shall  have  been 

(1)  (1896)  60  J.  P,  369, 
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1908       or  shall  be  likely  to  be  seriously  injured,  he  shall  be  guilty  of  an 

ii^[       oflfence." 
CoNNOB.        ^*  ^^  obvious  that  the  intention  of  the  Legislature  as  early 
Lord  intone  ^^  1868  was   to    make    a  parent  who   neglected  to    provide 

cJ.  adequate  [food^ for  his  children  in  his  custody  amenable  to  the 
criminal  law.  Sect.  87  of  the  Poor  Law  Amendment  Act,  1868, 
was  repealed  by  s.  18  of  the  Prevention  of  Cruelty  to,  and  Pro- 
tection of,  Children  Act,  1889,  which  by  s.  1  enacted  that  any 
person  ''over  sixteen  years  of  age  who,  having  the  custody, 
control,  or  charge  of  a  child,  ....  wilfully  ill-treats,  neglects, 
abandons,  or  exposes  such  child,  ....  in  a  manner  likely  to 
cause  such  child  unnecessary  suffering,  or  injury  to  its  health," 
should  be  guilty  of  a  misdemeanour.  The  Act  of  1889  was  repealed 
by  the  Prevention  of  Cruelty  to  Children  Act,  1894,  under  which 
CoU  V.  Pendleton  (1)  was  decided.  Sect.  1  of  the  Act  of  1894  was 
substantially  the  same  as  s.  1  of  the  Act  of  1889.  The  Act  of 
1894  was  repealed  by  the  Prevention  of  Cruelty  to  Children  Act, 
1904,  under  which  this  prosecution  was  instituted.  Sect.  1  of 
the  Act  of  1904  re-enacts  the  provisions  contained  in  s.  1  of  the 
Act  of  1894.  In  Cole  v.  Pendleton  (1)  it  was  pointed  out  by 
Lord  Bussell  of  Killowen  C.J.  that  it  could  not  have  been 
intended  when  the  Act  of  1889  was  passed  that  there  should  be 
no  means  of  punishing  an  offence  which  would  have  been  within 
the  express  terms  of  s.  87  of  the  Act  of  1868,  especially  having 
regard  to  the  title  of  the  Act  of  1889,  which  was  ''  An  Act  for  the 
Prevention  of  Cruelty  to,  and  better  Protection  of.  Children."  Li 
the  present  case  the  only  ground  upon  which  it  can  be  urged  that 
the  prisoner  did  not  have  the  actual  charge  of  the  children  was 
that  he  had  abandoned  them.  Sect.  1  of  the  Act  of  1904  deals  also 
with  the  case  of  a  person  who  has  the  custody,  charge,  or  care  of 
any  child  under  the  age  of  sixteen.  Therefore  all  those  three  cases 
are  met.  It  was  clearly  the  intention  of  the  Legislature  to  keep 
alive  the  former  remedy  against  the  parent  who  has  the  custody 
of  the  child.  In  Cole  v.  Pendleton  (1)  the  objection  was  taken 
that  as  civil  proceedings  could  be  taken  against  the  parent  criminal 
proceedings  would  not  lie.  But  Lord  Bussell  of  Killowen  C.J. 
pointed  out  that  it  could  not  have  been  intended  that  criminal 

(1)  60  J.  P.  S59. 
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proceedings  should  not  lie,  as  it  was  clearly  intended  to  punish        1908 

that  which  was  constituted  an  offence  by  the  Poor  Law  Amend-        bex 

ment  Act,  1868-    Can  it  be  seriously  contended  that  the  parent     qo^o^^ 

in  the  present  case  had  not  the  custody  of  the  children  ?     If  ^ 

that  contention  were  upheld,  it  would  follow  that  the  prisoner,        c^- 

by  living  where  he  ought  not  to  live,  could  get  rid  of  the  custody 

of  his  child. 

As  to  the  second  point,  that  was  in  fact  decided  in  Cole  v. 
Pendleton.  (1)  But  even  if  it  was  not,  the  question  was  rightly 
left  to  the  jury  in  the  present  case.  If  in  fact  some  other 
benevolent  person  had  provided  for  the  children  sufficient  food 
a  different  state  of  things  would  have  arisen.  But  in  the 
present  case  the  fact  was  that  the  children  were  half  starved, 
although  not  wholly  starved.  It  is  no  answer  to  the  charge  to 
say  that  some  person  prevented  them  from  being  wholly  starved. 

Grantham  J.  I  entirely  approve  of  the  decision  in  Cole  v. 
Pendleton.  (1)  It  is  clear  that  upon  the  facts  the  conviction  of 
the  prisoner  in  that  case  was  right.  But  the  question  is  whether 
the  present  case  comes  within  the  principle  of  that  decision.  The 
two  cases  are  not  identical.  In  the  present  case  the  aunt  had 
for  a  considerable  time  been  providing  food  for  these  children. 
The  statement  of  the  prisoner  was  to  the  effect  tjbat  when  the 
children  were  young  his  wife  worked  as  servant  to  her  aunt,  and 
he  evidently  thought  that  she  was  neglecting  him.  The  question 
18  whether  the  mere  omission  of  the  prisoner  to  pay  any  part  of 
his  earnings  to  his  wife  was  wilful  neglect  likely  to  cause  unneces- 
sary suffering  and  injury  to  the  health  of  the  children.  If  it  had 
not  been  fqr  the  finding  of  the  jury — if  the  question  had  been 
pat  to  as  alone — I  should  have  had  a  difficulty  in  saying  that  the 
mere  omission  of  the  prisoner  to  send  any  part  of  his  earnings 
to  his  wife  necessarily  constituted  wilful  neglect  within  the 
meaning  of  the  statute.  But  all  the  facts  were  before  the  jury. 
The  children  had  barely  sufficient  food,  and,  the  jury  having  found 
that  the  omission  of  the  prisoner  to  send  the  money  was  wilful 
neglect  likely  to  cause  unnecessary  suffering  and  injury  to  the 
health  of  the  children,  I  cannot  say  that  their  finding  is  wrong. 

(1)  60  J.  P.  359. 
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1908       Bat  in  the  absence  of  that  finding  I  should  have  hesitated  to  say 
j^^^       that  the  mere  omission  to  send  the  money  necessarily  amounted, 
CoiwoE.     ^  *  matter  of  law,  to  wilful  neglect  within  the  meaning  of  the 
statute. 

Lawbanoe  J.  I  entirely  agree  with  the  judgment  of  Lord 
Alverstone  C.J. 

BiDLBY  J.  I  also  agree.  When  the  case  was  before  me  I 
thought  that  the  second  question  was  one  of  importance,  namely, 
whether  the  mere  omission  of  the  prisoner  to  pay  any  part  of 
his  earnings  to  his  wife  constituted  wilful  neglect  ''likely  to  cause 
....  unnecessary  suffering  or  injury  to  "  the  ''  health  "  of  the 
children  within  the  meaning  of  the  statute.  I  was  conscious  of 
the  existence  of  an  opinion  that  the  statute  contemplated  some 
direct  interference  with  the  supervision  of  the  children.  It  was 
upon  that  point  that  I  wished  to  reserve  a  question  for  the 
opinion  of  this  Court. 

PicEFOBD  J.    I  concur. 

Conviction  affirmed. 

Solicitors  for  prosecution :  F,  Venn  dt  Co.,  for  E.  R.  Pickmere, 
Town  Clerky  Liverpool. 

J.  E.  A. 
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[IN  THE  OOUBT  OP  APPEAL.]  C.A.. 

CORPORATION  OP  LIVERPOOL  v.  PETER  WALKER    j^J^^  ^^ 
&  SON,  LIMITED.  — — '— 

LUamng  Acts — Extinction  of  Licence — OompeMotion — DiviHon  among  Parties 
interested — Firineiple  of  Computcttion — Determination  by  County  Court — 
Appeal— Licensing  Act,  1904  (4  JSdw.  1,  c.  23),  a.  2. 

Where,  under  s.  2,  sub-s.  3,  of  the  lioensing  Act,  1904,  the  quarter 
sessions  having  referred  the  division  of  the  sum  fixed  as  compensation 
to  be  paid  for  the  extinction  of  a  hcenoe  among  the  persons  interested 
in  the  liooDsed  premises  to  the  county  court,  and  the  amount  to 
be  received  thereout  by  the  licence-holder  having  been  settled  by 
agreement  between  the  parties,  the  residue  had  to  be  apportioned 
between  the  lessees  of  the  premises  for  a  term  of  years,  who  were 
brewers,  and  the  freeholders,  which  apportionment  the  county  court 
judge  made  on  the  basis  of  the  8  per  cent,  interest  table : — 

Held  (reversing  the  judgment  of  a  Divisional  Court),  that  there  was 
no  rule  or  presumption  of  law,  either  general  or  applicable  to  the 
orcomstancee  of  the  particular  case,  by  which  the  county  court  judge 
waa  bound  to  treat  the  respective  interests  of  the  parties  as  4  per  cent, 
investments,  or  to  adopt  the  4  per  cent,  interest  table  for  the  purpose 
of  making  the  division ;  that  the  valuation  of  the  respective  interests 
in  the  compensation  money  was  entirely  a  question  of  fact  to  be  deter- 
mined by  him  upon  the  circumstances  of  the  particular  case ;  and  that 
his  determination  of  that  question  was  not  subject  to  review  by  the 
High  Gonrt. 

Qwxrey  whether  in  such  a  case  there  is  any  right  of  appeal  from  the 
county  court  judge. 

Appeal  from  the  judgment  of  a  Divisional  Court  (Phillimore  J. 
and  Walton  J.)»  reported  [1908]  1KB.  28,  in  an  appeal  from  a 
decision  of  the  judge  of  the  Liverpool  County  Court. 

Peter  Walker  &  Son,  Limited,  brewers,  were  tenants  to  the 
corporation  of  Liverpool  of  a  beer-house  situate  at  8,  Bridgwater 
Street,  Liverpool,  under  a  lease  for  a  term  of  seventy-five  years 
bom  March  4, 1852,  at  a  peppercorn  rent  The  lease  contained 
a  covenant  to  repair,  but  no  covenant  to  keep  the  licence  on  foot. 
The  house  was  sub-let  by  Peter  Walker  &  Son  to  one  Ann 
Jordan,  the  licence-holder,  upon  the  terms  of  the  usual  covenant 
binding  her  to  sell  no  liquors  upon  the  premises  other  than  those 
of  her  immediate  lessors.     In  1906  the  licence  was  extinguished 
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c.  A.  under  the  provisions  of  the  Licensing  Act,  1904,  and  in  January, 
1908  1907,  the  Commissioners  of  Inland  Bevenue  determined  the 
Liverpool  ftinount  of  the  compensation  for  non-renewal  of  the  licence 
payable  to  the  parties  interested  in  the  licensed  premises  at  6082. 
The  division  of  that  amount  between  the  licence-holder,  Peter 
Walker  &  Son,  and  the  corporation  was  referred  by  the  com- 
pensation authority  to  the  county  court.  It  was  agreed  between 
Peter  Walker  &  Son  and  the  corporation  that  762.  should  be  paid 
to  the  licence-holder  by  them  rateably  out  of  the  shares  to 
which  they  should  be  held  to  be  entitled,  and  the  only  question 
in  dispute  before  the  county  court  judge  was  as  to  the  proportion 
in  which  they,  the  lessees  and  lessors,  were  respectively  entitled 
to  share.  The  nature  of  the  evidence  given  before  the  county 
court  judge,  and  his  decision  thereon,  appear  from  his  judgment, 
which  was  as  follows : — 

*'  In  this  case  I  have  to  apportion  the  sum  of  608{.  found  by 
the  Inland  Bevenue  Commissioners  to  be  the  amount  payable  in 
respect  of  the  extinction  of  the  licence  of  No.  8,  Bridgwater 
Street.  The  parties  among  whom  this  sum  has  to  be  appor- 
tioned are  the  lessors  (the  corporation  of  Liverpool),  the  lessees 
(Messrs.  Peter  Walker  &  Son,  Limited),  and  the  tenant  to 
Messrs.  Peter  Walker  &  Son.  It  has  been  agreed  that  this 
tenant  is  to  receive  76Z.,  to  be  paid  rateably  by  the  other  parties. 
I  have,  therefore,  in  the  first  instance  to  apportion  6031.  between 
the  lessors  and  the  lessees.  The  house  is  an  ante-1869  beer-house, 
and  the  lessees,  who  are  brewers,  hold  it  from  the  corporation  of 
Liverpool  on  a  lease  of  seventy-five  years,  of  which  twenty  years 
were  unexpired  at  the  date  of  the  extinction  of  the  licence. 
Mr.  Leslie  Scott,  who  appeared  for  the  lessors,  contended  that  I 
was  bound  as  a  matter  of  law  to  divide  the  sum  of  608!.  between 
the  lessors  and  the  lessees  in  a  proportion  determined  by  an 
actuarial  calculation  based  upon  the  4  per  cent,  interest  tables. 
Upon  this  basis  he  claimed  that  the  lessors,  as  the  reversioners 
of  the  lease  upon  which  twenty  years  were  to  run,  were  entitled 
to  2762.  in  respect  of  their  reversionary  interest,  and  that  the 
lessees,  in  respect  of  their  twenty  years'  right  of  possession, 
were  entitled  to  8282.  Mr.  Scott  based  this  contention  upon  the 
analogy  of  an  apportionment  between  a  tenant  for  life  and 
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remainderman   in    ihe   case  of   an  ordinary  freehold  estate.       c.a. 
Ifr.  F.  E.  Smithy  for  the  lessees,  contended  that  this  method  was        1908 


inapplicable  to  the  division  of  a  capital  sum  paid  in  respect  of  livebVool 
the  extinction  of  a  licence,  and  that  I  was  entitled  to  take  into  ^^^' 
aeoonnt  the  nature  of  the  interest,  the  vicissitudes  to  which  it  ^  ^' 
was  subject,  the  age  and  character  of  the  house,  and  the  fact  walkbb 
that  the  leasees  were  under  no  obligation  under  their  lease  to  limited. 
maintain  the  licence  or  to  surrender  the  premises  with  a  licence. 
Ab  it  was  assumed  that  this  might  be  treated  as  a  test  case,  it 
was  agreed  that  evidence  should  be  taken  subject  to  a  note  being 
taken  of  objection  to  its  reception.  It  is  unfortunate  that  no 
mformation  is  supplied  as  to  thje  factors  taken  into  account  by 
the  Inland  Revenue  Commissioners  in  arriving  at  the  amount  of 
compensation  fixed  by  them,  and  that  I  am  deprived  of  the 
assistance  this  would  have  given  me  in  making  an  equitable 
apportionment  I  think,  however,  in  the  absence  of  any  evi- 
dence to  the  contrary,  that  I  must  infer  that  the  Inland  Revenue 
Commissioners  acted  upon  the  assumption  that  but  for  extinc- 
tion the  licence  would  have  continued,  and  that  they  took 
into  account  all  matters  which  affected  the  value  of  the  property 
as  licensed  property.  I  am  bound  to  assume  that  6082.  repre- 
sents the  full  difference  in  value  as  between  the  premises 
licensed  and  unlicensed.  But  I  do  not  think  that  Mr.  Scott's 
eontention  that  the  apportionment  should  be  upon  a  4  per 
cent  basis  is  correct.  This  would,  I  think,  work  an  injustice, 
having  regard  to  the  nature  of  the  interest  to  be  compensated. 
As  between  a  person  entitled  for  twenty  years  to  the  enjoyment 
of  an  ordinary  freehold  estate  worth  60SL,  upon  which  the 
normal  rate  of  interest  is  4  per  cent.,  and  the  reversioner,  it  is 
lair  that  the  apportionment  should  be  on  a  4  per  cent,  basis. 
In  such  a  case  828Z.  awarded  to  the  person  in  present  possession 
would,  if  invested  at  4  per  cent.,  enable  him  to  receive  for 
twenty  years  exactly  what  he  would  have  received  if  he  had 
been  left  in  actual  enjoyment,  and,  in  the  same  way,  2752. 
invested  at  4  per  cent,  and  allowed  to  accumulate  would  bring  to 
the  reversioner  600L  at  the  end  of  twenty  years.  In  this  way 
each  party  is  fully  and  fairly  compensated.  But  it  is  common 
knowledge  that  a  capital  sum  invested  in  the  trade  interest  in  a 
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licence  would  be  expected  to  yield  a  much  larger  rate  of  interest 
than  4  per  cent.  In  this  c^se  the  sum  of  603Z.  represents  the 
difference  in  value  between  the  house  licensed  and  unlicensed. 
It  represents  the  difference  in  value  to  a  brewer  who  had  the 
freehold  interest.  But,  since  the  decision  in  Ashby's  Cobham 
Brewery  Co.^8  Ca$e  (1),  I  must  assume  that  this  valuation  takes 
into  account  the  estimated  trade  profit  on  the  supply  of  the 
house.  According  to  the  evidence  of  Mr.  Wilson,  a  witness  for 
the  lessees,  one  of  the  usual  methods  of  arriving  at  the  capital 
value  of  the  licence  on  licensed  premises  where  the  profit  on  the 
barrelage  is  known,  and  where  the  tied  rental  is  known,  is  to 
value  the  profit  at  ten  years*  purchase,  and  to  add  the  difference 
between  the  capitalized  value  of  the  tied  rental  and  the  rental 
which  would  be  received  if  the  premises  were  unlicensed.  In 
this  case  the  tied  rental  was  19Z.  10«.,  and  the  rental  of  the 
premises  unlicensed  was  practically  agreed  at  about  20L  So 
that  there  was  no  loss  to  the  brewer  in  the  way  of  rent  by  the 
extinction  of  the  licence.  What  the  brewer  in  this  case  lost 
was  the  profit  on  the  supply.  This  it  is  usual  to  capitalize  at 
ten  years'  purchase.  It  would  not,  therefore,  be  unfair  to 
assume  that  in  this  case  the  lessees  have  lost  the  enjoyment 
of  10  per  cent,  on  a  6082.  investment  for  twenty  years.  If 
now  I  were  to  accept  the  principle  of  apportionment  stated 
by  Mr.  Scott,  but  to  correct  its  application  by  the  substitution 
of  a  10  per  cent,  rate  of  interest,  as  being  the  rate  earned 
in  this  case,  instead  of  a  4  per  cent.,  which  is  the  rate  earned 
in  an  ordinary  freehold  property,  I  should  have  to  apportion 
the  amount  by  giving  something  like  510Z.  to  the  lessees  and 
98L  to  the  lessors.  But  Mr.  Wilson,  one  of  the  witnesses 
for  the  lessees,  in  his  evidence  stated  that,  if  he  had  to 
apportion  the  amount  of  603Z.,  he  would  do  it  on  an  8  per  cent, 
basis,  and  I  think  this  is  a  reasonable  way  of  looking  at  it.  If  I 
am  entitled  to  look  at  the  evidence  of  the  actual  profit  which  the 
lessees  were  making,  there  is  evidence  that  it  was  over  602. ;  but 
it  might  be  reasonable  to  assume  that  over  a  long  course  of  years 
it  would  not  average  more  than  8  per  cent,  on  the  capital  value  of 
6002.  I  am  satisfied  that,  however  the  capitalization  calculation 
(1)  [1906]  2  K.  B.  764. 
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is  made,  whether  it  be  on  an  imaginary  or  aotaal  gross  rack  c.A. 
rental  with  a  given  number  of  years'  purchase,  or  on  an  estimate  1908 
based  apon  gross  or  net  takings,  or  upon  an  estimate  based  upon  hvbbpool 
the  profits  of  the  barrelage,  the  brewer  will  expect  to  get  a  return  ^^o^- 
of  from  8  per  cent,  to  10  per  cent.,  and  would  not  nominally  pay 
a  price  which  would  not  bring  him  in  a  return  of  from  8  per  cent 
to  10  per  cent.  Various  calculations  based  upon  hypothetical 
rack  rentals  were  put  in  before  me,  but  from  their  artificial 
character  they  tended  rather  to  obscure  than  elucidate  the 
question.  An  alternative  calculation  was  put  in  by  Mr.  Hartley, 
on  behalf  of  the  lessors,  based  upon  a  hypothetical  rack  rental  of 
86L  and  an  apportionment  on  the  4  per  cent,  tables.  The  result 
shows  how  fallacious  such  calculations  may  be.  Under  it  the 
lessees  (who  were  in  the  enjoyment  of  over  60Z.  profit  a  year,  due 
to  the  trade  interest  in  the  licence,  and  were  entitled  to  posses- 
sion for  twenty  years)  would  have  received  2911.  16«.,  and  the 
lessors,  who  have  a  reversionary  interest,  hypothetical  and  con- 
tingent in  its  character,  and  dependent  on  the  will  of  the  lessees, 
would  have  received  SllZ.  Os.  6d.  The  result  is  a  sufficiently 
destructive  criticism  of  this  method.  If  the  difference  in  value 
as  between  the  premises  licensed  and  unlicensed  payable  to  the 
corporation  were  calculated  upon  the  usual  scale  applicable  in 
the  ease  of  leasehold  premises,  and  to  which  reference  was  made, 
it  would  seem,  according  to  the  calculation  of  Mr.  Robert  Wylie, 
to  be  abont  94Z.  Is.  Id.  if  the  gross  rack  rental  were  taken  at  801. 
a  year,  and  it  would,  I  calculate,  amount  to  about  126Z.  if  the 
gross  rack  rental  were  taken  at  86!.,  which  was  the  valuation  of 
Ur.  Hartley.  This  method  of  calculation  fixes  the  amount  pay- 
able to  the  reversioners  as  between  the  limits  of  941.  and  126Z. 
The  basis  of  calculation  upon  the  10  per  cent,  or  8  per  cent, 
tables,  to  which  I  have  previously  referred,  fixes  the  amount  pay- 
able to  the  reversioners  as  between  the  limits  of  981.  and  128Z. 
These  two  methods,  therefore,  perhaps  accidentally,  produce 
about  the  same  result.  On  the  whole,  I  think  the  suggestion  of 
Mr.  Wilson  that  the  sum  of  6081.  should  be  apportioned  on  an 
8  per  cent,  basitf  is  the  most  businesslike  and  the  fairest  solution 
of  the  problem.  It  will,  I  think,  give  to  the  lessees  less  rather 
than  more  than  is  their  due,  and  to  the  lessors  more  rather  than 
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less  than  is  their  due.  But  it  was  suggested  as  a  basis  by  one  of 
the  witnesses  of  the  lessees  that  there  was  an  expense  of  15L  for 
LivBBPooL  altering  the  premises,  which  should  be  distributed.  Making  the 
best  apportionment  I  can,  I  have  come  to  the  conclusion  that  the 
603Z.  should  be  divided  as  between  the  lessors  and  lessees  as 
follows :  120Z.  to  the  corporation  of  Liverpool,  the  lessors ;  483L 
to  Messrs.  Peter  Walker  &  Son,  Limited,  the  lessees  =  608Z. 
But,  as  out  of  this  751.  has  to  be  paid  rateably  to  the  tied  tenant, 
my  final  apportionment  is  as  follows :  75Z.  to  the  tied  tenant ; 
105Z.  to  the  corporation  of  Liverpool;  4282.  to  Messrs.  Peter 
Walker  &  Son,  Limited." 

The  Divisional  Court  reversed  the  decision  of  the  county  court 
judge,  holding  that  the  4  per  cent,  interest  table  was  the  proper 
one  on  which  to  compute  the  parties'  respective  shares  in  the 
compensation  money.  (1) 


Cripps,  K,C.,  and  F.  E.  Smith,  K.C.,  for  the  lessees.  The 
lessees  do  not  contend  in  this  Court  that  there  was  no  right 
of  appeal  from  the  county  court  in  a  case  of  this  kind. 

There  was,  however,  in  this  case  no  ground  for  appealing  from 
the  county  court  judge.  His  decision  on  a  question  of  fact 
cannot  be  reviewed,  and  what  he  decided  here  was  a  pure  question 
of  fact.  The  Divisional  Court  have,  in  effect,  held  that,  as  a 
matter  of  law,  the  4  per  cent,  interest  table  was  applicable  in 
this  case  for  the  purpose  of  calculating  the  proportions  in  which 
the  compensation  money  should  be  divided.  But  the  question 
what  table  was  appropriate,  having  regard  to  the  facts  of  the 
case,  cannot  be  a  question  of  law.  The  county  court  judge  has 
not  admitted  any  evidence  of  an  inappropriate  or  inadmissible 
character.  The  decision  in  Aahby'a  Cobham  Brewery  Co*b 
Case  (2)  shews  that  the  matters  which  he  took  into  consideration 
were  all  admissible  for  the  purpose  of  arriving  at  the  total  sum 
payable  for  compensation  for  the  extinction  of  the  licence,  and, 

(1)  There  was  a  second  appeal  dedsion  of  the  county  court  judge 
raising  preciBely  similar,  points  with  in  that  case  also,  their  decision  was 
regard  to  another  licensed  house,  appealed  against,  and  that  appeal 
See  [1908]  1  K.  B.  p.  30.  The  was  admittedly  governed  by  the 
Divisional  Court  having  reversed  the  judgment  in  the  case  reported. 
(2)  [1906]  2  K.  B.  754, 
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thai  being  so,  they  were  equally  admissible  for  the  purpose  of 
ascertaining  the  respective  interests  of  the  parties  interested,  and 
the  proportions  in  whioh  the  total  sum  should  be  divided.  It 
is  altogether  fallacious  to  treat  this  case  on  the  same  footing  as 
one  of  apportionment  between  tenant  for  life  and  remainderman 
in  the  case  of  an  ordinary  freehold  security,  and  to  apply  the 
4  per  cent,  table  as  in  the  case  of  such  a  security.  The  rate  of 
profit  which  a  brewer  investing  in  such  premises  would  be  likely 
to  make,  the  character  and  age  of  the  house,  and  any  facts  tending 
to  shew  that  the  security  was  a  wasting  or  precarious  security,  as 
for  instance  the  fact  that  the  lessees  wdre  not  bound  to  keep  up  the 
licence,  in  short,  all  the  circumstances  of  the  particular  case, 
most  be  considered  for  the  purpose  of  dividing  the  amount  of  the 
oompeneation,  just  as  they  must  be  considered  in  determining 
that  amount. 

Sir  R.  B.  Finlay,  K.C.,  and  Leslie  Scott,  for  the  corporation. 
The  coonty  court  judge  proceeded  on  a  wrong  principle  in  point 
of  law  in  apportioning  the  compensation  money.  The  amount  of 
trade  profit  which  a  brewer,  on  taking  a  lease  of  the  premises, 
would  expect  to  make  on  his  capital  may,  no  doubt,  be  an  element 
lor  consideration  in  estimating  the  amount  of  rent  he  would  give, 
and  the  value  of  the  premises,  for  the  purpose  of  assessing  the 
total  amount  of  compensation  payable ;  but  it  does  not  follow  that 
it  ought  to  be  taken  into  consideration  in  estimating  the 
respective  interests  of  the  parties  for  the  purpose  of  apportioning 
the  compensation.  The  evidence  in  this  case  shewed  that,  in 
general,  licensed  premises  were  regarded  as  a  perfectly  sound 
and  permanent  security,  and  one,  therefore,  to  which  the  4  per 
cent  interest  table  was  appropriate ;  and  the  county  court  judge 
does  not  really  find  that  they  are  otherwise.  If  he  had,  possibly 
that  might  have  been  a  finding  of  fact  which  could  not  have  been 
ehallenged ;  but  that  does  not  seem  to  have  been  in  truth  the 
grotmd  of  his  decision.  He  appears  to  have  adopted  the  8  per 
cent  table  merely  because  the  profits  which  the  lessees  must  be 
taken  to  have  lost  by  the  extinction  of  the  licence  represented 
8  per  cent,  upon  the  capital  value  of  the  licence  as  assessed  by 
the  CommisBioners  of  Inland  Revenue.  But  the  amount  of  the 
trade  profits  which  a  brewer  might  expect  to  make  on  a  purchase 
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of  a  lease  of  licensed  premises  is  not  the  proper  measure  of  the 
value  of  his  interest  in  them  for  the  purpose  of  the  apportionment ; 
LiYERPooL  it  is  only  material  as  supplying  a  motive  for  his  competing  for  the 
^^xfoN^"  premises  in  the  market.  If  the  consideration  of  the  brewer's 
profits  be  excluded,  there  was  no  evidence  to  shew  that  the  8  per 
cent,  table  should  be  adopted.  The  question  what  table  should 
be  adopted  depends  entirely  on  the  degree  of  soundness  of  the 
security.  As  has  been  stated,  the  only  evidence  of  experts  on 
the  subject  treated  licences  as  perfectly  sound  securities.  The 
Court  will,  as  the  Court  of  Chancery  has  been  in  the  habit  of 
doing,  take  judicial  notice  that  4  per  cent,  is  the  normal  rate  of 
interest  on  sound  securities. 
Cripps,  K.C.9  for  the  lessees,  was  not  called  upon  to  reply. 
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LoBD  Alvbbstonb  C.J.  Speaking  for  myself,  I  regret  that  the 
contention  that  no  appeal  lies  in  such  a  case  as  this  from  the 
decision  of  the  county  court  judge  has  not  been  raised  before  us, 
though  I  can  understand  that  the  appellants  may  have  some 
reason  under  the  circumstances  for  not  raising  it.  This  case, 
however,  must  not  be  cited,  so  far  as  I  am  concerned,  as  deciding 
that,  in  a  case  where,  under  s.  2,  sub-s.  3,  of  the  Licensing  Act, 
1904,  the  division  of  compensation  money  has  been  referred  to  a 
county  court  judge,  there  is  any  appeal  from  his  decision.  I  wish 
briefly  to  notice  the  point,  because,  though  it  has  not  been 
argued,  it  may  be  desirable  to  draw  attention  to  some  of  the 
matters  material  to  be  considered  in  relation  to  it.  It  does  not 
appear  to  be  disputed  in  the  judgment  of  the  Divisional  Court 
that,  if  the  quarter  sessions  had  apportioned  the  compensation 
money,  there  would  have  been  no  appeal  from  their  decision. 
Sub-s.  8  provides  that,  **  if,  on  the  division  of  the  amount  to 
be  paid  as  compensation,  any  question  arises  which  quarter 
sessions  consider  may  be  more  conveniently  determined  by  the 
county  court,  they  may  refer  that  question  to  the  county  court  in 
accordance  with  rules  of  court  to  be  made  for  the  purpose." 
The  rules  made  under  the  Act,  so  far  as  proceedings  in  county 
courts  for  the  division  of  compensation  money  are  concerned,  are 
to  be  found  apparently  in  the  County  Court  Bules,  1906.  The  only 
rule  which  appears  to  be  material  is r.  29,  which  says  that  ''subject 


Lord  AlvonUme 


2 KB.  EINGPS  BENOH  DIVISION.  41 

to  the  express  provision  of  these  rules,  the  procedure  on  a  petition       o.  A. 
shall  be  the  same  as  the  procedure  on  any  other  petition  to  the        1908 
Court"  As  the  point  has  not  been  argued  before  us,   I   do  livbrpool 
not  express  any  opinion  on  it  further  than  to  say  that  I  think    ^^^^' 
it  very  doubtful  whether  it  was  intended  that  there  should  be         v. 
any  appeal  from  the  county  court,  where  it  is  substituted  for  the    walkxb 
quarter  sessions  under  sub-s.  8.    Having  regard,  however,  to  the     j^n^^, 
view  which  we  take  of  this  case,  the  point  does  not  become  ^ 
so  important.    If  it  had  been,  I  should  have  desired  that  it  might        ^'^' 
be  argued. 

The  counsel  for  the  corporation  have  admitted  that,  if  this  is 
to  be  regarded  as  an  ordinary  county  court  appeal,  then  the 
ordinary  rules  as  to  such  appeals  apply,  and  the  finding  of  a 
county  court  judge  on  a  mere  question  of  fact  cannot  be  reviewed 
in  this  Court.  For  that  reason  they  have  argued  before  us  that 
here  the  county  court  judge  has  gone  wrong,  not  merely  on  a 
question  of  fact,  but  on  some  principle  of  law.  The  question 
which  we  have  to  consider  in  this  case  is  whether  that  is  so. 
For  that  purpose  we  must  see  what  it  is  that  the  county  court 
judge  has  decided. 

Under  sub-s.  1  of  s.  2  of  the  Licensing  Act,  1904,  the  compen- 
sation payable  for  non-renewal  of  the  licence  is  to  be  ascertained 
by  finding  out  what  sum  would  be  **  equal  to  the  difi^erence 
between  the  value  of  the  licensed  premises  (calculated  as  if  the 
licence  were  subject  to  the  same  conditions  of  renewal  as  were 
applicable  immediately  before  the  passing  of  this  Act,  and 
including  in  that  value  the  amount  of  any  depreciation  of  trade 
fixtures  arising  by  reason  of  the  refusal  to  renew  the  licence) 
and  the  value  which  those  premises  would  bear  if  they  were  not 
licensed  premises."  That  sum  in  this  case  was  found  to  be 
608L,  from  which  is  to  be  deducted  for  the  present  purpose  75Z., 
the  sum  agreed  to  be  given  to  the  holder  of  the  licence. 
I  pause  here  for  a  moment  to  say  that  it  is  not  disputed  that 
in  ascertaining  the  amount  of  6082.  the  Inland  Bevenue 
Commissioners  must  be  taken  to  have  proceeded  on  the  basis 
of  the  judgment  in  Ashby*8  Cobham  Brewery  Co.'s  Case.  (1) 
It  is  no  part  of  my  duty  in  this  case,  nor  have  I  the  right, 
(1)  [1906]  2KB.  764. 
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c.A.       to  criticize  or  deal   mth  the  judgment  in   that  case;    but, 

1908       in  so  far  as  it   is  necessary  to  consider  that   judgment  as 

LivEBPooL  bearing  on  s.  2  of  the  Act,  I  do  not  see  how  it  can  possibly  be 

CJoBPORA-    attacked.    It  appears  to  have  proceeded  on  a  basis  which  was 
TION  '^'^  ^ 

V,         practically  admitted  by  the  Law  OfiBicers  of  the  Crown,  and  was 

Walkeb    i^ot  appealed  against ;  and  therefore,  unless  we  could  see  that  it 

LnnTBD     ^^^  necessary  for  the  purposes  of  this  case  to  question  it,  it 

—       must  be  taken  to  be  the  law.    It  seems  to  me  to  proceed  on  the 

Lord  Alventone  .         ^ 

CJ.  ordinary  well-recognized  principles  of  valuation :  you  consider 
the  persons,  and  among  them  the  brewers,  who  would  be  likely 
to  be  in  the  market  as  possible  competitors  for  the  acquisition  of 
an  interest,  as  tenants  or  owners,  in  the  licensed  premises.  How 
and  to  what  extent  that  would  affect  the  valuation  is  a  different 
matter,  but  the  counsel  for  the  corporation  most  properly 
admitted  that  they  could  not  dispute  that,  upon  the  principle  laid 
down  in  the  judgment  in  Ashby's  Cobham  Brewery  Co.'s  Case  (1), 
which  they  adopted  as  correct,  in  assessing  the  value  under  s.  2, 
sub-s.  1,  of  the  Act,  among  the  facts  which  would  have  to  be 
taken  into  consideration  by  the  assessing  tribunal  would  be  any 
facts  going  to  shew  that  the  brewers,  as  possible  tenants, 
would  be  willing  to  give  so  much  by  way  of  rent  for  the 
licensed  premises,  as  such.  I  incidentally  desire  to  notice 
here  that,  in  that  calculation,  if  it  be  right  to  say  that  one 
of  the  tests  is  by  taking  the  amount  of  the  annual  profits  on 
the  sale  of  beer  upon  the  barrelage  of  the  beer  sold,  and 
multiplying  it  by  ten  in  order  to  get  ten  years'  purchase,  no 
one  would  suggest  that  this  would  be  treating  the  matter  on 
the  basis  of  a  4  per  cent,  security.  All  that  the  counsel  for  the 
corporation  really  suggested!  was  that,  when  the  amount  of  the 
value  under  s.  2,  sub-s.  1,  had  been  ascertained  by  taking  those 
profits  into  consideration,  then,  for  the  purposes  of  the  apportion- 
ment, the  licensed  property  at  that  rent  was  regarded  by  valuers 
as  being  a  4  per  cent,  security.  Therefore  we  have  it  admitted 
as  a  datum  that,  in  estimating  the  value  to  be  put  upon  the 
licensed  premises  for  the  purpose  of  ascertaining  the  difference 
of  value  mentioned  in  s.  2,  sub-s.  1,  of  the  Act,  the  rent  which  the 
brewers  would  give  is  to  be  taken  into  consideration. 
(1)  [1906]  2  K  B.  764. 
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What   is  the  problem  under  b.    2,    aub-s.    2?    The    sub-       c.a. 
section  provides  that  ''the  amount  to  be  so  paid  shall,  if  an       iih)8 


Lovd  AlTQntoii6 


amount  is  agreed  upon  by  the  persons  appearing  to  quarter  livbbpool 
sfisaions  to  be  interested  in  the  licensed  premises,  and  is  approved  ^??i^*^" 
bj  quarter  sessions,  be  that  amount,  and  in  default  of  such  agree-  ^- 

ment  and  approval  shall  be  determined  by  the  Commissioners  Walkbb 
d  Inland  Bevenue  in  the  same  manner  and  subject  to  the  like  limited. 
appeal  to  the  High  Court  as  on  a  valuation  of  an  estate  for  the 
purpose  of  estate  duty,  and  in  any  event  the  amount  shall  be  ^'^' 
divided  amongst  the  persons  interested  in  the  licensed  premises 
(including  the  holder  of  the  licence)  in  such  shares  as  may  be 
determined  by  quarter  sessions."  It  has  been  said  for  some 
reason  which  I  am  wholly  unable  to  follow  that,  although  it  is 
to  be  assumed  for  this  purpose  that  certain  matters  may  be  taken 
ink)  consideration  for  the  purpose  of  arriving  at  the  total  amount 
which  has  to  be  divided,  yet,  in  determining  the  proportion  of 
that  amount  which  is  to  be  awarded  to  each  of  the  persons 
interested^  and  particularly  the  brewer  or  other  person  who  is 
lessee  of  the  premises,  you  must  not  have  regard  to  those  same 
matters.  It  seems  to  me  that  the  considerations  which  are 
admissible  for  the  purpose  of  determining  the  total  amount  of 
compensation  to  be  paid,  as  bearing  upon  the  nature  and  value 
of  the  premises,  and  upon  the  question  of  the  rent  which  possible 
tenants  would  pay,  would  likewise  be  admissible  when  you  are 
dealing  with  the  question  how  that  amount  is  to  be  divided 
among  the  different  persons  interested.  I  only  lay  that  down  as 
a  general  proposition.  I  do  not  think  it  is  essential  for  the 
decision  of  the  case  before  us ;  but  I  am  unable  to  see,  if  it  were 
necessary  to  decide  the  point,  why,  if  a  matter  throws  light  on 
the  total  amount  to  be  divided,  it  may  not  also  throw  light  on 
the  proper  mode  of  dividing  that  total  amount. 

Now  what  has  the  county  court  judge  done  in  this  case  ?  He 
says  in  his  judgment :  '*  In  this  case  I  have  to  apportion  the  sum 
of  6082.  found  by  the  Inland  Bevenue  Commissioners  to  be  the 
amount  payable  in  respect  of  the  extinction  of  the  licence  of 
No.  8,  Bridgwater  Street."  And  then,  after  stating  who  were  the 
parties  interested,  he  says :  "  Mr.  Leslie  Scott,  who  appeared  for 
the  lessors,  contended  that  I  was  bound  as  a  matter  of  law  to  divide 
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c.  A.  the  sum  of  6032.  between  the  lessors  and  the  lessees  in  a  pro- 

^^^  portion  determined  by  an  actaarial  calculation  based  upon  the 

Liverpool  4  per  cent,  interest  tables."     That  statement,  as  I  understand, 

TioK  must  be  qualified  to  this  extent.    Mr.  Leslie  Scott  has  stated 

Pbtbb  before  us — and  I  have  no  doubt  accurately — ^that  he  did  not 

Walkbb    contend  that,  as  a  matter  of  law  in  all  cases,  but  that,  as  a 
&  Son, 
Limited,    matter  of  law  on  the  evidence  before  the  county  court  judge 

Loid  Iw^^e  in  this  case,  the  proportions  must  be  so  calculated.    I  will 

assume    that    this  was  so,  though   I    do   not  know   that   it 

makes  any  real  difference.    Now,  is  it  right  to  assume,  either  as 

a  matter  of  law  generally,  or  as  a  matter  of  law  upon  the  evidence 

before  the  county  court  judge,  that  the  4  per  cent,  table  must 

be  adopted  in  calculating  the  proportions  of  the  total  amount  of 

compensation  which  are  to  be  awarded  to  the  parties  interested 

respectively?    It  seems  to  me,  when  I  read  the  rest  of  his 

judgment,  perfectly  clear  that  there  was  evidence  before  the 

county  court  judge  which  left  it  open  to  him  to  say  whether  he 

would  adopt  the  4  per  cent,  table  or  not.    After  proceeding  to 

deal  with  the  figures  put  forward  by  Mr.  Leslie  Scott,  he  says : 

^'Mr.   Scott  based  this    contention  upon  the  analogy  of  an 

apportionment  between  a  tenant  for  life  and  remainderman  in 

the  case  of  an  ordinary  freehold  estate."    That  shews  that  the 

contention  was  that,  either  as  a  matter  of  law  generally,  or  upon 

the  evidence,  the  4  per  cent,  table  was  the  only  one  which  could 

be  adopted.    Then  he  proceeds :   '*  Mr.  F.  E.  Smith,  for  the 

lessees,  contended  that  this  method  was  inapplicable  to  the 

division  of  a  capital  sum  paid  in  respect  of  the  extinction  of  a 

licence,  and  that  I  was  entitled  to  take  into  account  the  nature 

of  the  interest,  the  vicissitudes  to  which  it  was  subject,  the  age 

and  character  of  the  house,  and  the  fact  that  the  lessees  were 

under  no  obligation  under  their  lease  to  maintain  the  licence,  or 

to  surrender  the  premises  with  a  licence."    I  have  not  heard  a 

single  word  in  argument  from  the  counsel  for  the  corporation 

which  in  my  opinion  tends  to  shew  that  all  these  matters  are 

not  proper  matters  for  consideration,  and  I  venture  to  think  that, 

to  any  one  with  any  knowledge  of  the  subject  of  valuation,  they 

must  clearly  appear  to  be  proper  matters  for  consideration,  in 

determining  the  question  which  the  county  court  judge  had 
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before  him.    If,  in  the  ease  of  two  licensed  houses,  the  position       0.  A. 
of  one  is  more  &vourable  for  custom  than  that  of  the  other,       1908 
or  one  is  better  appointed  than  the  other,  or,  in  the  case  of  livbbpool 
one  of  ihem,  there  is  an  obligation  on  the  lessee  to  maintain    Oorpora- 
the  licence,   and,  in  the  case  of  the  other,  there  is  no  such         «. 
obligation,  why,  as  a  matter  of  law,  is  the  4  per  cent,  table    walksb 
necessarily  to  be  applied  in  the  case  of  both  of  them  alike  ?    I    Lfir^KD. 
am   wholly    unable  to  follow  the  argument.     If  it  had  been  l^^TJ^J^.^^^ 
eontended  that  such  things  were  never  to  be  taken  into  con-        ^■'- 
sideration,  I  could  understand  it  better,  but  that  does  not  appear 
to  be    contended.      Then   the  county  court    judge    proceeds 
to  say  that  he  does  not  know  upon  what  evidence  the  Inland 
Bevenue  Commissioners  acted  in  arriving  at  the  sum  of  608Z., 
but  he  assumes  that  it  was  upon  the  same  basis  as  is  laid 
down  in  Ashh/s  Cobham  Brewery  Co.'s  Caee.  (1)     He  then 
goes  on  to  refer  to  the  ordinary  case  of  a  freehold  estate,  and 
Bays :  "  But  it  is  common  knowledge  that  a  capital  sum  invested 
in  the  trade  interest  in  a  licence  would  be  expected  to  yield  a 
much  larger  rate  of  interest  than  4  per  cent."    In  saying  that 
he  may  have  proceeded  on  the  admissions  of  counsel,  or  on  the 
statements  made  before  him  in  evidence.    All  I  can  say  is  that, 
in  the  face  of  what  admittedly  is  the  common  and  usual  mode 
of  estimating  the  rent  which  would  be  given  by  brewers  for  the 
premises,  it  seems  to  me  clear  that  the  learned  county  court 
judge  was  there  expressing  the  conclusion  at  which  he  arrived 
as  a  matter  of  fact,  and  it  cannot  be  said  that  he  was  dealing 
with    any  question    of   law.      Then   he    deals    with    AsKby's 
Cobham  Brewery  Co.*8  Case  (1),  and  the   method   of   arriving 
at  the  barrelage,  and  proceeds :   '^  If  now  I  were  to  accept  the 
principle  of  apportionment  stated  by  Mr.  Scott,  but  to  correct  its 
application  by  the  substitution  of  a  10  per  cent,  rate  of  interest, 
as  being  the  rate  earned  in  this  case,  instead  of  a  4  per  cent.» 
which  is  the  rate  earned  in  an  ordinary  freehold  property,  I 
shoold  have  to  apportion  the  amount  by  giving  something  like 
5101.  to  the  lessees  and  98Z.  to  the  lessors.    But  Mr.  Wilson,  one 
of  the  witnesses  for  the  lessees,  in  his  evidence  stated  that,  if  he 
had  to  apportion  the  amount  of  6082.,  he  would  do  it  on  an  8  per 
(1)  [1906]  2  K  R  764. 
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c.  A.       cent,  basis,  and  I  think  this  is  a  reasonable  way  of  looking  at 

1908       it."    Nobody  now  suggests  that  Mr.  Wilson  did  not  say  that, 

Liverpool  although,  possibly,  his  valuation  may  have  proceeded  on  a  some- 

coBPOBA-    ^jjat  different  view  of  the  law;  and,  that  being  so,  there  was 

TION  /  /  o  » 

V.         this  evidence  before  the  county  court  judge.    Under  those  curcum- 

Walkbb    stances,  and  wishing  to  give  full  consideration  to  the  arguments 

LfinTB*D.    ^'  ^^^  counsel  for  the  corporation,  so  far  as  I  have  been  able  to 

Lord  AwTrstone  *^^^^^  them,  I  havo  been  from  beginning  to  end  unable  to  see 

^'^'        that  there  is  any  question  of  law  involved  in  this  case  at  all.    It 

seems  to  me  to  have  been  a  decision — be  it  right  or  wrong,  as  to 

which  I  say  nothing,  and  have  no  right  to  say  anything — upon  a 

question  of  fact. 

Now  let  me  for  a  moment  or  two  consider  the  reasons  given  by 
the  Divisional  Court.  My  brother  Phillimore,  with  great  respect 
to  him,  appears  to  treat  the  question  as  one  of  fact,  to  which, 
however,  certain  rules  of  law  must  be  applied.  He  says  (1) : 
"  The  sum  then  being  immediately  divisible  must  be,  in  my 
opinion,  divided  in  such  proportions  as  will  give  the  leaseholder 
the  present  value  of  an  annuity  for  the  number  of  years  that 
the  lease  has  to  run,  and  give  the  reversioners  the  present  value 
of  the  deferred  capital,  the  interest  on  which  will  produce  the 
annuity.  Those  are  the  figures  which  there  would  be  no 
difficulty  in  arriving  at  when  once  you  have  got  the  necessary 
factor  of  the  rate  of  interest  on  which  the  present  values  are  to 
be  calculated."  It  is  of  course  clear  that,  according  as  you  take  the 
higher  or  the  lower  rate  of  interest,  you  will  get  a  larger  amount 
for  the  leaseholders  and  a  smaller  amount  for  the  reversioners, 
and  vice  versa.  The  learned  judge  then  proceeds :  '^  What,  then, 
is  that  rate  of  interest  ?  The  answer  is  that  it  must  be  taken  to 
be  that  which  is  the  usual  rate  in  this  country  for  money  for- 
borne"— which  I  understand  to  mean  lent — "  when  the  security 
is.  ample,  and  no  part  of  the  interest  is  required  for  insurance 
against  risk,  and  that  rate  must  be  taken  as  not  exceeding 
4  per  cent."  With  great  deference  to  the  learned  judge,  I 
know  of  no  such  rule  of  law,  but,  under  any  circumstances, 
the  proposition  proceeds  on  the  assumption  that  the  security 
is  ample,  and  no  part  of  the  interest  is  required  for  insurance 
(1)  [1908]  1  K.  B.  28,  at  p.  37. 


Lord  Alventone 
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agaiiist  risks.     It  includes  considerations   with  regard  to  the       o.  A. 

interest  ordinarily  expected  by  persons  who  pat  their  money       1908 

in  mveetments  of  that  kind,  and  overlooks  entirely  those  con-  livbepool 

fflderations  which  are  mentioned  in  the  judgment  of  the  county    ^*^*^- 

oonrt  judge,  and  which  have  not  been  attacked  as  inadmissible,  «. 

Pbtkr 
e.g.,  the  age  and  character  of  the  house,  and  the  other  matters    walkbb 

to  which  I  have  already  alluded  and  will  not  repeat.    I  know     j^umsn. 

no  such  rule  of   law    as  my  brother  PhiUimore    lays  down. 

Sir  R  Pinlay  in  his   argument  for  the  corporation  appeared        ^•''^• 

to  suggest  some  kind  of  distinction  between  the  trade  interest 

of  the  brewers  as  lessees  of  the  premises  and  that  of  the  rever- 

sioDers  as  owners  of  property.     I  think  that  is  fallacious.    Both 

parties  mast  be  regarded  as  having  the  same  kind  of  interest 

in  the  premises  as  licensed  premises.    The  compensation  is 

awarded  for  the  di£Eerence  between  the  value  of  the  premises  as 

licensed  premises  and  that  which  they  will  have  as  unlicensed 

premises,  and  the  corporation  are  not  entitled  to  say  that,  for  the 

purposes  of  the  division,  then*  interest  must  be  regarded  as  a 

much  better  secured  interest  than  the  lessees'  trade  interest. 

Both  must  be  regarded  as  having  the  same  kind  of  interest,  and 

then  the  question  is  what  is  the  rate  of  interest  that  people  would 

expect  to  get  in  the  case  of  a  security  of  that  kind.    That  comes 

back  again,  as  I  have  said,  to  a  question  of  fact.    The  judgment 

of  Walton  J.  concludes  thus :  "  Where  the  judge,  in  my  opinion, 

went  wrong  was  in  thinking  that,  because  for  the  purpose  of 

arriving  at  the  aggregate  sum  the  lessees'  profits,  as  brewers, 

were  rightly  taken  into  consideration,  they   ought  also  to  be 

taken  into  account  for  the  purpose  of  deciding  the  proportions 

in  which  that  sum  was  to  be  divided  between  the  lessors  and 

leasees."    I  am,  as  I  have  already  said,  unable  to  agree  in  that 

view.    It  seems  to  me  that,  when  you  are  considering  the  nature 

of  the  interest  of  persons,  it  may  be  for  a  term  of  years  or  for 

any  other  time,   in  licensed  premises,  as  distinguished  from 

the  premises   as   unlicensed,  you   have   to    consider  what  is 

the  value  of  those  premises.     How  is  it  to  be  arrived  at  ? 

What  number  of   years'  purchase   or   standard  of   valuation 

18  to  be  adopted?     I  fail  to  see  why  the  same  considerations 

should  not  be   taken  into    account  for  this  purpose  by  the 
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c.  A.       tribunal  which  has  to  divide  the  aggregate  amount  of  compensa- 

1908       tion  as  may  be  taken  into  account  by  the  tribunal  which  has 

Livkbpool"  to  determine  that  amount.     Therefore,  with  great  deference 

^!^^'    to  my  brother  Walton,  in  my  opinion  the  fallacy  which  he 

V.         suggests  in  the  reasoning  of  the  county  court  judge  did  not  exist. 

Walker        I  am,  therefore,  of  opinion  that  this  decision  of  the  county 

LfMiTED.    ^^^  Jiidge  was  one  of  fact,  and  of  fact  alone.    There  was 

Loid  Ai^tone  ®^^®^^®  '^P^'^  which  he  was  entitled  to  come  to  the  conclusion 

^"^'        at  which  he  arrived.    Whether  I  should  have  arrived  at  the  same 

conclusion  is  immaterial.    I  have  not  considered  the  matter, 

but  I  am  clearly  of  opinion  that,  if  the  ordinary  county  court 

practice  applies,  the  question  was  one  of  fact,  and  the  county 

court  judge  has  not  been  shewn  to  have  gone  wrong  on  any 

question  of  law.    Therefore  I  think  that  the  appeal  must  be 

allowed. 

Fabwell  L.J.  I  agree.  If  it  were  necessary  to  decide  the 
question  whether  any  appeal  lies  ih  such  a  case  as  this  from  the 
county  court  judge,  I  should  desire  to  consider  the  matter 
further ;  and  it  must  not  be  taken  that  this  Court  approves  the 
decision  of  the  Divisional  Court  that  such  an  appeal  will  lie. 
It  is  not  immaterial  to  observe  that,  in  sub-s.  2,  where  it  was 
intended  that  an  appeal  should  be  given,  namely,  against  the 
decision  of  the  Inland  Revenue  Commissioners,  it  is  given  in 
express  terms. 

However  that  may  be,  in  my  opinion  the  decision  of  the 
Divisional  Court  was  wrong,  because  they  have  allowed  an 
appeal  upon  a  pure  question  of  fact. 

The  Act  has  given  a  sum  of  money  as  ''compensation"  for  the 
extinction  of  the  licence,  which  is  to  be  divided  amongst  the 
persons  interested  in  the  licensed  premises.  ''  Compensation  " 
implies  that  the  party  compensated  is  to  receive  payment  in 
lieu  of  an  interest  which  he  had  in  the  licensed  premises. 
That  is  made  clear  by  the  proviso  to  sub-s.  2,  which  provides  that 
in  the  case  of  the  licence-holder — ^who  in  the  present  case  has  been 
settled  with,  and  therefore  need  not  be  considered — ^regard  is  to 
be  had  not  only  to  his  legal  interest  in  the  premises,  or  trade 
fixtures,  but  also  to  his  conduct  and  to  the  length  of  time  during 
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which  he  has  been  i^e  holder  of  the  licence.    That  provision,       o.  A. 
road  in  connection  with  the  last  two  lines  of  sab-s.  1,  shews       1908 


that  "  persons  interested  "  means  the  persons  who  have  a  legal  livbbpool 
interest  in  the  premises,  and  that  it  is  that  interest  in  respect  of  ^^^mN^ 
which  compensation  is  to  be  given.  The  value  of  a  man's  legal  ^• 
interest,  for  which  he  has  to  be  compensated,  must  be  that  which  Walksb 
it  would  fetch  in  the  market.  I  should  have  thought  myself  that  limited. 
the  proper  way  of  ascertaining  that  would  have  been  to  value  the  par^^jJiTi^j. 
respective  interests  of  lessee  and  reversioner  in  the  premises,  and 
to  divide  the  compensation  money  between  them  in  proportion 
to  the  value  of  their  interests  in  the  house,  e.g.,  if  the  lessee's 
interest  in  the  house  would  fetch  60002.  and  the  reversioner's 
40O(M.,  and  the  compensation  was  5002.,  the  lessee  wo{dd  get 
SON.  and  the  reversioner  2002.  The  lessee's  interest  would  be 
valued  on  the  basis  that  the  house  was  a  licensed  house,  taking 
into  consideration  all  the  usual  matters,  not  omitting  the  con- 
sideration of  profits,  referred  to  in  Ashby's  Cobham  Brewery 
Co.'s  Case.  (1)  This  does  not,  of  course,  mean  that  the  whole 
of  the  profits  made  by  the  man  are  to  be  treated  as  emanating 
from  the  house  itself.  The  chance  of  making  those  profits,  to  a 
brewer,  who  is  to  be  regarded  as  a  possible  bidder  for  the  house 
by  reason  thereof,  obviously  adds  largely  to  the  value  of  the 
house.  That  is  a  matter  which  has,  admittedly,  to  be  taken 
into  consideration  in  ascertaining  the  total  sum  to  be  divided, 
and  on  the  basis  that  I  have  suggested  cannot  be  excluded  in  the 
division  of  the  compensation.  When  the  values  of  the  respective 
interests  have  to  be  considered^  the  matters  specified  in  the 
judgment  of  the  county  court  judge,  to  which  the  Lord  Chief 
Justice  has  called  attention,  such  as  the  nature  of  the  interest 
m  licensed  premises,  the  vicissitudes  to  which  it  is  subject,  the 
age  and  character  of  the  house,  the  fact  that  in  the  particular 
case  the  lessees  were  under  no  obligation  to  maintain  the 
licence,  or  to  surrender  the  premises  with  a  licence,  and  such 
like,  are  all  matters  which  must  be  taken  into  consideration.  No 
purchaser  of  the  term  or  of  the  reversion  could  possibly  disregard 
them.  Expert  evidence  would  have,  of  course,  to  be  called  on 
Hiese  pointa  With  all  respect  to  them,  the  fallacy  into  which 
(1)  [1906]  2  K  B.  754. 
YOL.  n.  1908.  B  2 
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c.  A.       the  Coart  below  has  fallen  is  in  treating  this  question  of  value 
1908       as  a  question  of  law,  and  not  a  question  of  fact.    The  question 


LivBBPooL  of  value  depends  upon  the  evidence,  and  it  is  none  the  less  a 
TioK  question  of  fact  because  the  evidence  consists  only  of  the  opinion 
Pbtbr  ^^  experts.  When  an  expert  is  called  and  says  that  the  lessee's 
Walkkb  interest  is  worth  so  much,  and  the  reversioner's  so  much,  he 
Limited,  may  of  course  be  cross-examined  as  to  the  mode  in  which  he 
Farweu  L. J.  arrivos  at  his  figures,  and  whether  he  has  worked  them  out  on 
a  4  per  cent,  or  a  6  per  cent,  table,  and  so  on,  but  the  question 
remains  one  of  fact.  If  he  has  used  a  5  per  cent,  table  when  he 
ought  to  have  used  a  4  per  cent,  table,  that  is  only  the  basis  on 
which  he  founds  his  opinion  with  regard  to  a  question  which  is 
one  of  «fact,  and  the  judge  of  fact  will  accept  or  disregard  his 
evidence  according  to  the  usual  rules  of  evidence.  I  can  see  no 
ground  for  saying  that  in  all  such  cases  a  4  per  cent,  basis 
must  be  assumed  to  be  applicable.  It  does  not  appear  to  me 
that  the  learned  judges  in  the  Court  below  have  made  any 
distinction  between  a  seven  years  lease  and  a  twenty-one  years 
lease,  or  the  remainder  of  a  long  term,  with  very  light 
covenants,  and  a  twenty-one  years  lease  with  onerous  covenants. 
Each  case  must  depend  on  its  own  circumstances.  Mr.  Leslie 
Scott  appealed  to  the  practice  of  the  Chancery  Division,  and 
to  the  rules  applied  there  for  the  purpose  of  dividing  rever- 
sionary interests,  which  ought  to  have  been  sold  and  have 
not  been  sold,  between  tenant  for  life  and  remainderman,  or 
with  regard  to  the  amount  charged  in  respect  of  trust  funds 
which  have  not  been  properly  invested.  There  is,  no  doubt, 
a  recognized  rate  of  interest  in  the  Chancery  Division,  in  some 
cases  fixed  by  statute,  as  on  legacies,  at  4  per  cent.,  and  in  other 
cases  fixed,  by  what  has  been  the  experience  of  years,  at  a  rate 
which,  until  recently,  used  to  be  4  per  cent.  But  some  of  the 
judges  have  in  some  instances  taken  judicial  notice  of  the  fact 
that,  of  late  years,  it  has  not  been  easy  to  get  4  per  cent,  in 
trust  securities,  and  have  said  that  it  was  reasonable  to  take 
8  per  cent.  This  is  no  rule  of  law.  It  is  a  question  of  fact 
proved  by  experience  to  such  an  extent  that  the  Courts  would 
take  judicial  notice  of  it.  The  fact  that  the  property  in  question 
in  such  cases  belongs  to  one  class,  namely,  that  of  trustee 
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inyestments,  renders  it  possible  to  ascertain  by  evidence  the 
average  rate  of  interest  on  such  investments,  and  after  a  sufficient 
lapse  of  time  to  take  judicial  cognizance  of  such  average  rate ;  but 
this  has  no  application  to  the  price  of  licensed  premises  varying 
according  to  tenure,  length  of  term,  covenants,  and  an  endless 
variety  of  other  considerations.  The  result  is  that  the  whole 
matter  is  one  purely  of  fact,  and  was  so  dealt  with  by  the  county 
court  judge ;  and  there  is  no  appeal  from  his  decision  upon  the 
matter. 


C.A. 
1908 


LlVBBPOOL 

Ck>BPoaA.- 

TION 

•e, 
Peter 
Walker 

&SON« 

Limited. 

Fftrwell  L.  J. 


Kennedy  L.J.  With  regard  to  the  first  point  to  which  my 
Lord  and  Farwell  L.J.  have  alluded,  I  also  have  great  doubt  as 
to  whether  an  appeal  lies  at  all  in  such  a  case  as  this ;  and  that 
doubt  is  strengthened  by  the  fact  that,  apparently,  under  the 
Licensing  Act,  1904,  s.  2,  sub-s.  8,  which,  so  far  as  I  know,  is 
the  only  provision  which  authorizes  the  county  court  judge  to 
deal  with  the  matter,  the  reference  is  one  which  may  be  limited 
by  the  quarter  sessions  to  any  particular  questions  which  they 
may  desire  to  refer.  Not  only  does  that  appear  to  be  expressly 
stated  in  the  sub-section,  but,  by  the  County  Court  Bules,  1905, 
r.  15, ''  the  reference  shall  be  in  the  form  of  an  order  of  the 
compensation  authority,  which  shall  state  concisely  the  question 
referred,  and  the  circumstances  in  which  the  question  arises  and 
any  facts  found  by  that  authority  in  relation  thereto  " ;  and  by 
r.  16,  "  in  any  case  in  which  it  seems  necessary  or  expedient,  the 
judge  may,  at  any  time,  send  the  order  of  reference  back  to  the 
compensation  authority  for  further  information  touching  the 
facts  or  circumstances  in  which  the  question  arises  or  for  further 
explanation  of  the  nature  of  the  question  intended  to  be  referred." 
Under  these  circumstances,  I  feel  a  difficulty  in  seeing  how  it  can 
have  been  intended  that  the  decision  of  the  county  court  judge  on 
a  given  question  referred  to  him  by  the  compensation  authority 
should  be  the  subject  of  an  ordinary  county  court  appeal  to  the 
High  Court.  The  provision  apparently  is  that  the  quarter 
sessions  may  consult  the  county  court  judge  upon  certain 
questions,  which  he  may  determine  for  them,  upon  certain 
information  which  they  give  him.  It  is  very  much  like  the  state- 
ment of  a  special  case  with  a  request  to  a  proper  legal  authority, 
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G.  A.  who  may  be  presumed  to  decide  rightly  any  point  of  law,  for  advice 
1908  as  to  what  ought  to  be  the  legal  result  upon  certain  given  facts. 
Liverpool  I*  t^^^*  b®  B0>  it  ^^  really  a  determination  of  points  of  law,  or 
a  point  of  law,  if  a  single  question  only  is  submitted,  for  the 
information  of  the  authority  which  consults  the  county  court 
judge.  I  am  not  deciding  the  question,  for  it  is  not  raised  before 
us  here ;  but  I  have  the  greatest  doubt  whether  the  machinery 
does  not  on  the  face  of  it  shew  that  there  was  no  intention  that, 
where  the  quarter  sessions,  who  may  divide  the  compensation 
themselves,  and  from  whose  decision  on  the  case  there  would 
be  no  appeal,  refer  a  question  to  the  county  court  judge,  there 
should  be  an  appeal  from  his  decision  to  the  Divisional  Court. 
The  question  appears  to  me  so  doubtful  that  at  present  the 
balance  in  my  mind  is  against  the  existence  of  any  right  in  such 
a  case  to  appeal. 

Assuming,  however,  that  there  is  a  right  of  appeal,  still  I 
think,  with  great  respect  to  the  Divisional  Court,  that  their 
decision  was  wrong.  I  need  only  add  a  very  few  sentences  to 
what  has  been  already  said.  Essentially  the  question  was  one 
of  fact ;  and  I  think  myself  that  it  is  fallacious  to  suppose  that 
certain  tables,  such  as  a  8  per  cent.,  or  a  4  per  cent.,  or  a  5  per 
cent,  table,  are  to  be  regarded  as  applicable  in  point  of  law  for 
the  purpose  of  solving  a  question  of  this  kind,  whereas  the  use 
of  such  tables  only  means  that  they  have  been  found  to  supply 
in  such  cases  a  method,  which  the  experience  of  the  financial 
world  finds  to  be  justified,  of  determining  what  in  fact 
a  person  would  be  likely  to  give  for  the  property  or  to 
accept  as  its  value.  Here  the  problem  is  to  divide  a 
certain  sum,  which  has  been  fixed  as  the  total  compensation  to 
be  given,  between  the  parties  interested  in  the  licensed  premises 
in  proportion  to  their  respective  interests.  Several  persons  may 
be  so  interested,  as  in  the  present  case.  The  value  of  the  interest 
of  each  person  who  claims  to  be  interested  must  be  estimated, 
and,  to  get  at  that  estimate,  it  has  to  be  considered  what  a 
person  who  was  asked  to  purchase  that  interest  would  give  for 
it  in  the  market.  I  do  not  follow  the  view  of  the  learned 
judges  in  the  Court  below  when  they  suggest  that  the  matter 
must  necessarily  be  dealt  with  on  the  footing  of  a  security  to 


2K.B.  KING'S  BENOH  DIVISION.  58 

which  the  4  per  cent,  table  applies.    Take  the  case  of  the  lessees*       c  a. 
interest.    They  have  an  interest  in  the  licensed  premises  which        1908 
will  last  for  so  many  years.    The  question  is  what  that  interest  livbbfool 
will  fetch  in  the  market.    It  may  be  that  it  has  been  ascertained    ^^^^^' 
by  experience  that  a  person  bidding  for  property  of  that  kind  «• 

will  be  willing  to  give  a  snm  which,  when  worked  out,  would  Walkeb 
give  so  much  interest  on  so  much  capital  in  so  many  years.  LncrrED. 
But  all  that  is  only  a  mode  of  arriving  at  a  conclusion  in  Ken^L-j 
reference  to  a  question  of  fact,  namely,  what  the  interest  would 
letch  in  the  market.  The  same  considerations  apply  to  the 
interest  of  the  reversioners.  With  regard  to  the  licence-holder, 
who  is  the  actual  occupant,  the  Act  shews  that  it  was  intended  to 
act  on  an  equitable  basis  rather  than  on  the  basis  of  strict  law  as 
to  his  valuation,  because  his  conduct  and  other  matters  are  to  be 
eonsidered  in  arriving  at  the  proportion  which  he  is  to  receive. 
It  seems  to  me  that  the  learned  county  court  judge  has  dealt 
correctly  with  the  question.  Taking  into  consideration  the 
various  views  put  before  him,  as  supported  by  the  evidence  of 
the  experts  called  on  one  side  and  the  other,  he  set  himself  to 
determine  first  of  all  the  relative  values  of  the  interests  to  be 
assessed,  and  then,  having  a  fund  which  must  be  taken  to  repre- 
sent the  total  of  such  interests,  to  divide  that  fund  accordingly. 
I  think  that  what  he  had  to  deal  with  was  a  pure  question  of 
fact.  It  does  not  seem  to  me  that  it  is  right  to  say  that  he 
should  have  dealt  with  the  case  on  the  footing  that  any  particular 
table  such  as  the  4  per  cent,  table  was  necessarily  applicable. 

Appeal  allowed. 

Solicitors  for  corporation :  F.  Venn  <t  Co.,  for  Pkkmere,  Toum 
Ckrk,  lAoerpool. 
Solicitors  for  lessees :  J.  Handsjfor  E.  Berry  d  Co.,  Liverpool. 

E.  L. 
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[IN  THE  COXJET  OF  APPEAL.] 

TRUSTEE  OP  THE  PROPERTY  OF  P.  LORD  (a  Bankrupt) 
V.  GREAT  EASTERN  RAILWAY  COMPANY. 

BiU  of  Sale— Licence  to  take  Poaseasion — Carrier^s  Lien — Agreement  giving 
Credit  to  Trader  for  Carriage  of  Goods  subject  to  Preservation  of  Lien — 
Poeeeseion — Goods  on  Land  in  Tenancy  of  Owner — Seizure  of  Goods  under 
Credit  Agreement — Trespass — Bankruptcy — Mutual  Dealings — Set-off — 
Bills  of  Sale  Act,  1878  (41  ik  42  Vict,  c,  31),  s.  ^-^Bankruptcy  Act,  1883 
(46  ik  47  Vict.  c.  52),  s.  38. 

A  railway  company  by  a  tenancy  agreement  terminable  at  a  month's 
notice  by  either  party  let  to  a  coal  merchant  certain  land  at  a  yearly 
rental  for  the  purpose  only  of  stacking  coal  unloaded  from  trucks  on  the 
company's  railway  sidings.  The  demised  land  adjoined  the  sidings  and 
was  within  the  company's  railway  yard,  the  gates  of  which  were  closed 
during  the  night.  By  an  agreement,  called  a  ledger  agreement,  between 
the  company  and  the  coal  merchant,  the  company  agreed  to  open  in 
their  ledger  a  monthly  credit  account  with  the  coal  merchant  for  the 
carriage  of  coal  upon  condition  that  they  should  have  a  continual  lien 
upon  all  waggons  and  goods  conveyed  on  their  line,  or  which 
should  be  at  any  time  upon  the  railway  or  upon  any  ground  rented  from 
the  company,  for  all  rates  and  charges  payable  to  the  company,  the  * 
latter  to  be  at  liberty  to  sell  and  dispose  of  any  such  waggons  and  goods 
to  satisfy  the  lien ;  and  the  company  reserved  the  right  to  close  the 
accoimt  upon  giving  one  day's  notice  of  their  intention  so  to  do.  The 
account  being  in  arrear,  the  company  gave  notice  and  dosed  the 
account  and  took  possession  of  the  coal  in  the  trucks  in  the  sidings  and 
the  coal  on  the  demised  land.  The  coal  merchant  was  shortly  afterwards 
adjudicated  bankrupt.  His  trustee  in  bankruptcy  brought  an  action 
against  the  company  for  trespass  and  for  the  value  of  the  coal,  which 
had  been  sold  after  the  bankruptcy  by  consent  of  the  parties,  alleging 
that  the  ledger  agreement  was  a  bill  of  sale  and  void  for  non-registration. 
The  company  denied  liability  and  claimed  under  s.  38  of  the  Bankruptcy 
Act,  1883,  to  set  off  a  sum  admittedly  due  to  them  by  the  bankrupt  for 
the  carriage  of  coal  against  any  sum  they  might  be  held  liable  to  pay  in 
the  action.  Phillimore  J.  held,  (1.)  that  the  ledger  agreement  was  not 
a  bill  of  sale  and  that  the  action  failed ;  (2.)  that,  assuming  the  trustee 
could  have  recovered,  the  company  would  have  had  no  right  of 
set-off.  The  trustee  appealed  so  far  as  the  decision  related  to  the  coal 
on  the  demised  land,  and  the  company  lodged  a  cross-notice  of  appeal  as 
to  set-off : — 

Held  (1.)  by  Gozens-Hardy  M.B.  and  Buckley  L.J.  (Fletcher 
Moulton  L.  J.  dissenting),  that  the  coal  on  the  demised  land  was  at  the 
date  of  seizure  in  the  possession  of  the  bankrupt,  and  that  the  company's 
common  law  lien  for  carriage  had  ceased,  and  consequentiy  that  the 
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ledger  agreement  qua  that  coal  was  a  bill  of  sale,  being  either  a  licence         c.  A. 

to  take  possession  or  an  agreement  conferring  a  right  in  equity  to  the        ^^^ 

coal  or  a  charge  or  security  thereon ;  f  2.)  that  at  the  date  of  the  receiving 

order  the  right  of  the  bankrupt  was  a  right  to  a  return  of  the  coal  and        Lobd 

the  right  of  the  company  was  a  right  to  money,  and  that  these  two  claims  ^         ^^        ' 

could  not  be  set  off  under  s.  38  of  the  Bankruptcy  Act,  1883.  Gbbat 

Eastern 

Appucation  by  the  plaintiff  for  judgment  or  a  new  trial  on 
appeal  from  verdict  and  judgment  at  the  trial  of  the  action  before 
Phillimore  J.  and  a  special  jury.  (1) 

For  some  years  prior  to  his  bankruptcy  P.  Lord  carried  on 
business  at  Norwich  as  a  coal  merchant.  By  four  written  agree- 
ments between  the  years  1902  and  1904  the  defendant  company 
let  to  Lord  certain  plots  of  land  called  ''allotments"  at  their 
Norwich  Victoria  Station  at  certain  yearly  rentals.  These 
agreements  were  terminable  at  one  month's  notice  by  either 
party.  By  these  agreements  the  tenant  stipulated  (amongst 
other  things)  that  he  would  occupy  the  premises  for  the  purpose 
only  of  stacking  and  dealing  with  coal  and  coke  passing  over  the 
company's  railway,  and  that  he  would  not  assign  or  underlet 
without  the  consent  of  the  company ;  and  in  the  event  of  the 
rent  falling  into  arrear  for  seven  days,  or  of  the  tenant  failing 
to  observe  the  conditions  therein  contained  or  becoming  bank- 
rupt, the  company  were  empowered  to  re-enter  and  take  possession 
of  the  demised  premises.  And  as  part  of  the  consideration  upon 
which  the  company  agreed  to  let  the  premises  to  the  tenant,  the 
tenant  further  agreed  to  pay  to  the  company  in  respect  of  all 
trafi&c  passing  over  the  company's  railway  and  to  or  from  the 
Baid  premises  the  same  rates  and  charges  as  were  usually  paid  on 
traffic  of  a  similar  kind  if  such  traffic  had  been  accommodated 
and  dealt  with  by  the  company  at  their  Norwich  Victoria 
Station.  These  allotments  adjoined  the  railway  sidings  of 
the  company  and  were  within  the  company's  yard,  the 
gates  of  which  were  kept  closed  during  certain  hours  of  the 
night.  They  were  used  by  Lord  as  a  depot  for  stacking  coal  unloaded 
from  trucks  standing  in  the  sidings.  By  virtue  of  an  agreement 
dated  February  19, 1908  (hereinafter  referred  to  as  the  ledger 
agreement),  the  company,  at  Lord's  request,  opened  in  his  name  a 

(1)  [1908]  1  K.  B.  195. 
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0.  A.       monthly  credit  account  for  the  carriage  of  coal  upon  the  following 
1908       (amongst  other)  conditions,  namely :  "  (8.)  The  company  to  have 
Lojp      a  continual  lien  upon  all  waggons,  goods,  minerals,  articles,  and 
(Tbustbb  OP)  tilings  hauled  or  conveyed  on  their  lines,  or  which  shall  be  at 
Great      any  time  upon  the  railway  or  upon  any  ground  allotted  by  or 
Railway,    rented  of  the  company,  for  all  tolls,  rates,  charges,  and  moneys 
which  shall  be  or  become  due  or  payable  to  the  company,  as  well 
as  in  respect  of  the  particular  waggons,  goods,  minerals,  articles 
or  things  which  from  time  to  time  may  be  so  carried  as  in  respect 
of  aU  waggons,  goods,  minerals,  articles,  and  things  which  shall 
at  any  time  have  been  hauled  or  conveyed  along  or  be  upon  the 
railway,  or  any  part  thereof,  and  the  company  to  be  at  liberty 
from  time  to  time  and  in  such  manner  as  they  shall  think  fit  to 
sell  and  dispose  of  all  or  any  of  such  waggons,  goods,  minerals, 
articles,  and  things  in  order  to  satisfy  such  lien.    (4.)  The  com- 
pany reserve  to  themselves  the  right  to  close  the  account  at  any 
time  upon  giving  one  day's  notice  in  writing  of  their  intention 
to  do  so,  whereupon  the  whole  of  such  account  shall  become 
immediately  payable.    (6.)  The  company's  coal  ledger  accounts 
are  made  up  monthly  to  the  last  day  of  each  month,  they  are 
sent  from  the  London  office  by  the  16th  of  the  following  month, 
and  must  be  paid  in  full  before  the  26th  of  that  month."    In 
September,  1906,  Lord's  account  under  this  agreement  was 
considerably  in  arrear,  and  on  October  15  the  company  closed 
the  account. 

On  the  same  day  the  company,  purporting  to  act  under  the 
ledger  agreement,  locked  the  gates  leading  to  the  allotments  and 
took  possession  of  (a)  878  tons  of  coal  on  the  allotments  as  well 
as  certain  business  plant  belonging  to  Lord,  and  (b)  270  tons  in 
trucks  which  were  on  the  railway  sidings. 

On  October  18  Lord  called  a  meeting  of  his  creditors,  with 
the  result  that  he  filed  his  own  petition  and  was  adjudicated 
bankrupt  on  November  15,  and  the  plaintiff  became  trustee  of 
his  estate.  On  January  7, 1907,  the  company  abandoned  their 
claim  to  the  plant,  which  was  sold  by  the  plaintiff  for  the  benefit 
of  the  bankrupt's  estate,  but  they  still  claimed  the  coal,  and  on 
January  12  this  action  was  commenced. 
The  plaintiff  by  his  statement  of  claim  alleged  that  the 
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defendants  wrongfully  and  in  breach  of  the  tenancy  agreements       c.A. 
preveiited  the  bankrupt  from  having  access  to  the  allotments  by       isos 
wrongfully  locking  the  gate  giving  access  thereto,  and  trespassed       ^[^ 
upon  and  took  possession  of  the  allotments,  and  also  wrongfully  (Tbustbb  or) 
seized  and  took  possession  of  the  goods  and  chattels  in  the      Great 
bankrupt's  possession  above  specified  and  removed  the  same    bailwat. 
and  converted  them  to  their  own  use  and  completely  stopped  the 
farther  carrying  on  of  the  bankrupt's  business ;  that  the  ledger 
agreement  operated  as  a  bill  of  sale  and  was  void  for  non-regis- 
tration under  the  Bills  of  Sale  Acts,  18T8  and  1882 ;  and  that  by 
reason  of  the  premises  the  bankrupt's  credit  was  ruined  and  the 
goodwill  of  his  business  destroyed,  and  he  was  compelled  to 
suspend  payment. 

The  plaintiff  claimed — (1.)  damages  for  the  trespass  to  the 
bankrupt's  lands ;  (2.)  500Z.  the  value  of  the  coal  and  damages 
for  the  said  removal  and  conversion ;  (8.)  a  declaration  that  the 
goods  in  question  formed  part  of  the  property  of  the  bankrupt 
and  passed  to  the  plaintiff  as  his  trustee  free  from  any  claim  of 
lien  or  other  security  of  the  defendants. 

By  their  defence  the  company  justified  their  acts  under  the 
ledger  agreement  and  denied  that  Lord's  bankruptcy  was  caused 
by  their  closing  of  his  ledger  account.  They  also  alleged  (as 
the  fact  was)  that  Lord  owed  them  before  his  bankruptcy 
1188Z.  for  carriage  of  coal,  and  they  claimed  to  set  off  that 
sum  against  the  sum  (if  any)  that  the  plaintiff  might  recover 
against  them. 

The  coal  was  sold  by  agreement  between  the  parties,  and 
the  proceeds  amounted  to  approximately  4672.,  which  was  paid 
into  a  bank  in  the  joint  names  of  the  plaintiff  and  the 
defendants. 

At  the  trial  of  the  action  it  was  agreed  that,  assuming  the 
defendants'  acts  were  not  justified  in  law,  520Z.  was  the  value  of 
the  coal  and  252.  the  damages  for  the  detention  of  the  plant.  On 
the  same  assumption  the  following  issues  were  left  by  the  judge 
to  the  jury :  (1.)  Did  the  acts  of  the  defendants  bring  about  the 
bankruptcy  of  Lord?  If  so,  what  damages?  (2.)  If  it  did  not 
bring  about  the  bankruptcy,  what  damages  then  ?  The  jury  gave 
a  verdict  of  1602.  on  the  first  point,  but  gave  no  verdict  on  the 
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c.  A.       second  point,  as  they  thought  it  olid  not  arise ;  but  the  parties 
1908        agreed  that  the  answer  to  the  second  question  should  be  60L 


Lord       The  learned  judge  then  held — (1.)  that  the  agreement  was  not  a 

(Tbustbb  op)  ][jJii  qJ  gg^jg  g^^  consequently  that  the  whole  ground  of  the  action 

Gbbat      failed ;  (2.)  that,  assuming  the  acts  of  the  defendants  were  not 

Railway,    justified  in  law,  the  claims  for  the  160Z.  and  the  50Z.  were  in 

respect  of  a  cause  of  action  which  was  personal  to  the  bankrupt 

and  did  not  pass  to  his  trustee  in  bankruptcy ;  (8.)  that,  assuming 

the  plaintiff  could  have  recovered  damages,  the  defendants  had 

no  right  of  set-off  inasmuch  as  this  was  not  a  case  of  mutual 

dealings  within  s.  88  of  the  Bankruptcy  Act,  1888;    and  he 

gave  judgment  for  the  defendants  with  costs. 

The  plaintiff  by  his  notice  of  appeal  asked  that  this  judg- 
ment might  be  set  aside  and  judgment  entered  for  the 
plaintiff  for — (1.)  a  declaration  that  on  October  15,  1906,  the 
coal  upon  the  allotments  passed  to  the  trustee  in  bankruptcy 
free  from  any  claim  for  lien  of  the  defendants  ;  (2.)  the  value  of 
the  coal  upon  the  allotments  at  that  date ;  (8.)  the  60/.  agreed 
by  the  parties  as  the  answer  to  the  second  question  put  by  the 
judge  to  the  jury ;  (4.)  the  26Z.  agreed  damages  for  the  temporary 
detention  of  the  plant.  The  plaintiff  made  no  claim  before  the 
Court  of  Appeal  in  respect  of  the  coal  which  was  in  the  trucks 
on  the  railway  sidings,  nor  on  the  ground  that  the  acts  of  the 
defendants  had  brought  about  Lord's  bankruptcy.  The  defen- 
dants gave  notice  of  their  intention  to  insist  upon  their  claim  to 
a  set-off  in  the  event  of  their  being  adjudged  liable  to  the 
plaintiff. 

The  question  whether  the  ledger  agreement  was  a  bill  of  sale 
was  first  argued. 

Herbert  Reed,  K.C.y  and  Frank  MeUor,  for  the  plaintiff.  The 
ledger  agreement  is  a  bill  of  sale  within  the  Bills  of  Sale  Act, 
1878,  s.  4.  It  is  either  a  licence  to  take  possession  of  personal 
chattels  as  security  for  a  debt  or  it  is  an  agreement  conferring  a 
right  in  equity  to  personal  chattels  or  to  a  charge  or  security 
thereon.  The  company  had  no  right  whatever  to  enter  upon  the 
allotments  as  landlords,  or  except  .  under  the  ledger  agree- 
ment.    The  goods  to  which  this  appeal  relates  were  at  the 
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time  of  tine  seiznre  in  the  possession  of  the  bankrupt,  and  not       c.  a. 
of  the  company,  and  therefore  the  company  had  no  carrier's        1908 
lien  thereon :    Stevens  v.    MarsUm  (1) ;    Colntm   v.    Collins.  (2)       l^^^^^ 
Spencer  V.  Midland  Ry.  Co.  (8)  is  distinguishable,  because  there  (Tbustbkop) 
the  owner  of  the  goods  was  not  a  tenant  but  a  mere  licensee      Obbat 
of  the  land  for  the  purpose  of  storing  the  goods,  and  therefore    railway. 
the  Court  held  that  the  goods  were  still  in  the  possession  of  the 
railway  company. 

ScruUan,  K.C.,  and  Coller,  for  the  defendants.  The  demised 
land  is  in  the  middle  of  the  station  yard,  and  cannot  be  approached 
except  by  the  defendants'  land,  and  the  demise  was  for  a  limited 
purpose  only  and  with  a  limited  right  of  entry,  inasmuch  as  the 
gate  to  the  station  yard  was  always  kept  locked  during  the  night. 
The  tenancy  agreement  and  the  ledger  agreement  together 
amount  to  an  agreement  by  which  the  possession  which  the 
defendants  have  by  their  lien  continues  so  long  as  the  goods  are 
on  the  defendants'  premises,  including  the  demised  portion. 
Possession  was  not  taken  by  operation  of  these  documents ;  it 
ensued  by  operation  of  law  from  the  fact  of  the  carriage  of  the 
goods,  and  the  land  on  which  the  goods  were  stacked  belonged 
throughout  to  the  defendants.  Taking  the  two  documents 
t(^ther,  they  amount  to  very  little  more  than  a  licence  to  use 
the  land  for  the  stacking  of  the  coal,  with  an  express  proviso  that 
the  defendants'  lien  shall  be  retained.  The  defendants  never 
parted  with  their  right  to  keep  the  goods  in  their  possession  by 
closing  the  gate  of  the  station  yard.  The  principle  of  Spencer  v. 
Midland  Ry.  Co.  (8)  therefore  applies  to  the  goods  in  the  allot- 
ments as  well  as  to  the  goods  in  the  trucks  on  the  sidings,  and 
this  ledger  agreement  is  not  as  to  any  of  the  goods  a  bill  of  sale 
within  the  Act.  It  is  not  a  licence  to  take  possession  of  the 
goods,  because  the  defendants  never  parted  with  possession. 
Nor  is  it  an  agreement  conferring  a  right  in  equity  to  the  goods, 
because  the  object  of  the  agreement  was  to  ensure  that  the 
possession  of  the  defendants  should  continue  for  the  purpose  of 
their  lien,  which  is  a  common  law  right :  Morris  v.  DelobbeU 
FUpo.  (4)    Moreover,  the  Bills  of  Sale  Acts  were  npt  aimed  at 

(1)  (1890)  eo  L.  J.  (aB.)  192.  (3)  (1896)  11  Times  L.  E.  408, 642. 

(2)  (1887)  36  Ch.  D.  373.  (4)  [1892]  2  Ch.  362. 
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c.  A.       transactions  of  this  kind :   Charlesworih  v.  MUU  (1) ;  Ex  parte 
1908        Hubbard.  (2) 
j[^^  ff.  Beed,  K.C.^  replied. 

(Tbustsbof)  Cur.  adv.  vult. 

Gbbat         March  16.    Cozbns-Habdy  M.R.    The  only  question  argued 
Railway,    before  us  on  this  appeal  was  this,  whether  a  ledger  agreement,  to 
the  precise  terms  of  which  I  must  hereafter  refer,  is  a  bill  of  sale 
within  the  definition  in  the  Bills  of  Sale  Act.    But  in  the  first 
instance  it  is  convenient  to  consider  some  general  propositions. 
A  common  law  lien  upon  goods  depends  upon  possession  of  the 
goods,  and  ceases  when  possession  is  parted  with :  Pollock  and 
Wright  on  Possession,  p.  218 ;  Forth  y.  Simpson.  (8)     If  a  person 
having  a  lien  delivers  the  goods  to  the  owner  of  the  goods,  the 
lien  is  gone.    And  this  is  a  fortiori  when  the  goods  are  delivered 
to  the  owner  on  land  of  which  the  owner  is  in  actual  occupation. 
A  lien  of  this  nature  is  a  common  law  right  and  not  an  equitable 
right.    If,  however,  a  right  is  claimed  apart  from  possession  by 
virtue  of  a  contract  with  the  owner  of  the  goods,  that  is  not 
a  common  law  right,  but  is  a  right  in  equity  only :  Morris  v. 
Delobbd'Flipo.  (4)    Whether  a  man  is  in  possession  or  not  is 
partly  a  question  of  physical  fact  and  partly  a  question  of  legal 
inference.     There  may  be  no  apparent  difference  between  the 
position  of  a  tenant  under  a  demise  of  a  field  and  the  position  of 
a  licensee  of  the  same  field.    But  in  the  former  case  the  posses- 
sion is  in  the  tenapt,  while  in  the  latter  case  the  possession 
remains  in  the  owner.    The  question  of  possession  is,  in  short, 
the  vital  and  essential  element  in  lien.    A  document  which  only 
confers  upon  the  holder  of  a  common  law  lien  certain  rights  of 
disposition  of  or  certain  charges  upon  the  chattels  in  his  posses- 
sion is  not  a  bill  of  sale  within  the  Bills  of  Sale  Act.    But  a 
document  which  confers  such  rights  upon  a  person  who  has  no 
common  law  lien  and  no  possession  is  a  bill  of  sale  within  the 
Act    The  material  part  of  the  definition  is  *'  a  licence  to  take 
possession  of  personal  chattels  or  an  agreement  by  which  a  right 
in  equity  to  personal  chattels  or  a  charge  or  security  thereon  is 
conferred."    It  remains  to  apply  these  principles  to  the  facts  of 

(1)  [1892]  A.  0.  231.  (3)  (1849)  13  a  B.  680. 

(2)  (1886)  17  Q.  B.  D.  690.  (4)  [1892]  2  Ch,  352. 
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ihe  present  ease.    Lord  was  a  coal  merchant  at  Norwich.    He       c.  A. 
had  lai^e  dealings  with  the  Great  Eastern  Railway  Company,        1908 
and  in  February,  1908,  what  is  called  a  ledger  agreement  was       lobd 
entered  into  by  which  the  company  abandoned  their  special  lien  (T^us™  op) 
as  carriers  and  opened  a  monthly  credit  account  with  Lord.   [The      Obbat 
Master  of  the  Bolls  read  clause  8  of  the  agreement.]    Subsequently    Bailwat. 
the  company  granted  to  Lord  several  demises  of  allotments  or  ooM^^-madj 
bunkers  in  their  coal  yard.     It   is  dear,  and  it  was  indeed 
admitted  by  Mr.  CoUer  in  his  able  argument,  that  these  demises 
gave  the  exclusive  possession  of  the  allotments  to  Lord  and  were 
not  mere  licences  to  use  the  allotments.    The  company  delivered 
to  Lord  ooal  purchased  by  Lord  and  conveyed  in  the  company's 
tmcks  on  to  his  allotments,  i.e.,  his  goods  on  his  land.    I  agree 
that  the  demises  must  be  taken  with  and  subject  to  the  ledger  agree- 
ment of  February,  1908,  and,  apart  from  the  Bills  of  Sale  Act,  no 
difficulty  would  arise  in  giving  effect  to  every  word  of  the  agree- 
ment.   But,  although  full  effect  may  still  be  given  to  it  to  the 
extent  of  all  coal  in  the  company's  trucks  or  elsewhere  in  the 
possession  of  the  company,  the  statute  does  not  allow  effect  to  be 
given  to  it  in  reference  to  coals  on  the  demised  allotments.    A 
great  point  was  made  by  reason  of  the  peculiar  position  of  the 
aDotments  in  the  middle  of  the  company's  yard,  from  which  coal 
eould  not  be  taken  without  crossing  the  company's  land,  and  it  was 
argued  that  the  contractual  lien  was  only  suspended  and  would 
arise  as  soon  as  the  coal  was  moved.    But  I  am  unable  to  follow 
this  argument.   Fhillimore  J.  seems  to  have  thought  the  decision 
of  this  Oourt  in  Spencer  v.  Midland  Ry.  Co.  (1)  supported  the 
contention  of  the  railway  company.    But,  with  great  respect  to 
the  learned  judge,  it  seems  to  me  to  assist  the  plaintiff.    Every- 
thing turned  there  upon  this  fact,   that  Spencer  was  only  a 
fieensee,  and  that  the  company  retained  possession  of  the  land 
on  which  granite  was  stored.    In  my  opinion  the  appeal  must  be 
allowed  as  to  the  only  point  argued  before  us,  namely,  as  to  the 
eoals  on  the  allotments. 

Flstoheb  Moulton  L.  J.    I  regret  that  in  this  case  I  have  not 
been  able  to  come  to  a  conclusion  in  harmony  with  that  arrived 

(1)  U  Timee  L.  B.  40S,  542.      . 
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at  by  my  brethren.  It  raises  a  very  important  question  with 
regard  to  the  rights  of  railway  companies  under  certain  arrange- 
ments commonly  made  with  large  customers  in  various  branches 
The  pleadings  in  the  action  raised  several  questions, 
and  more  than  one  point  is  dealt  with  in  the  judgment  of  the 
learnedjudge  in  the  Court  below.  Butthe  point  now  in  issue  before 
us  is  by  admission  narrowed  to  a  very  simple  one.  It  is  whether, 
under  the  circumstances  which  I  shall  presently  specify,  the 
defendants,  the  Great  Eastern  Bailway  Company,  had  or  had  not 
a  lien  in  respect  of  their  unpaid  account  for  freight  charges  upon 
coal  belonging  to  Frederick  Lord  (of  whom  the  plaintiff  is  the 
trustee  in  bankruptcy)  which  was  at  the  material  date  stored  in 
certain  coal  bunkers  within  the  station  yard  of  the  defendants  at 
Norwich.  It  is  admitted  that  no  question  of  bankruptcy  law 
arises  here,  such  as  reputed  ownership,  &c.,  or  any  question  as  to 
or  arising  out  of  the  right  or  claim  of  the  defendants  to  sell  the 
goods  in  order  to  pay  the  balance  of  their  overdue  account.  It  is 
simply  a  question  of  lien  or  no  lien,  and  the  relief  asked  by  the 
appellant,  the  plaintiff  in  the  Court  below,  is  a  declaration  that 
no  lien  existed.  That  there  was  a  contract  between  the  parties 
purporting  to  give  such  a  lien  is  not  denied,  but  it  is  contended 
that  such  contract  is  void  as  being  an  unregistered  bill  of  sale. 

It  is  not  disputed  that  a  railway  company  has  a  lien  on  the 
goods  carried  by  it  for  freight  charges  and  thus  has  a  right  to 
detain  the  goods  until  those  charges  are  paid.  This  important 
right  is  constantly  enforced  by  railway  companies  in  the  conduct 
of  their  business ;  but  in  the  case  of  large  customers  the  insist- 
ence upon  it  in  respect  of  each  separate  consignment  of  goods 
would  give  rise  to  delay  and  friction  to  a  quite  unnecessary 
extent,  and  it  is  therefore  customary  for  the  railway  companies 
to  have  running  accounts  with  such  customers  on  the  terms  that 
they  shall  have  a  lien  on  all  goods  for  the  time  being  in  their 
hands  for  any  outstanding  balances  of  this  running  account. 
The  exact  language  used  in  these  agreements  may  vary  somewhat 
in  different  cases,  but,  generally  speaking,  the  substance  and  effect 
is  that  which  I  have  described. 

It  is  not  suggested  by  the  appellant  that  there  is  any  legal  or 
other  objection  to  this  practice,  or  that  the  agreements  embodying 
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it  are  in  any  respect  invalid.     A  railway  company  is  entitled  to       c.  a. 
decide  for  itself  the  terms  on  which  it  will  waive  its  strict  legal       1908 
rights  over  the  particular  goods  that  it  consents  to  deliver  before       £^^^ 
the  freight  charges  upon  them  have  actually  been  paid ;  and,  so  (Thustbe  of) 
hr  from  the  terms  in  question  being  unreasonable,  it  is  obvious      Gbsat 
that  they  are  greatly  to  the  convenience  of  the  shippers.    As  the    railway. 
practice  is  thus  to  the  advantage  of  all  parties  as  well  as  to  the      pi^t^ 
pnblic  convenience  in  lessening  the  danger  of  sidings  and  stations 
becoming  blocked,  it  is  now  adopted  very  largely. 

In  the  case  of  bulky  merchandise,  and  more  especially  coal,  a 
farther  development  has  taken  place.  In  order  to  avoid  un- 
necessary detention  of  the  trucks  the  coal  is  unloaded  and  stacked 
in  the  station  yard.  Some  such  arrangement  is  almost  essential 
to  the  carrying  on  of  the  coal  trade  in  large  towns,  because  it 
most  frequently  happen  that  the  demand  for  coals  is  at  its 
highest  when  the  difficulties  of  transport  are  greatest.  To  oblige 
their  customers  in  this  respect  railway  companies  frequently 
acquire  large  station  yards  in  which  their  big  coal  customers  are 
permitted  to  stack  their  coal,  they  in  return  paying  for  the 
privil^e  in  some  manner  agreed  upon  between  the  parties.  For 
business  reasons  it  is  obviously  essential  that  the  same  customer 
should  always  stack  his  coal  in  the  same  place  or  places  in  order  to 
avoid  confusion,  so  that  special  spots  are  allotted  to  the  individual 
eastomers  where  they  regularly  stack  their  coal,  and  the  payment 
for  the  privilege  sometimes  takes  the  form  of  payment  for  a 
licence  so  to  use  those  particular  spots,  and  sometimes,  as  in  the 
present  case,  the  form  of  rent  under  a  demise  of  such  spots  for  a 
like  purpose.  But  by  agreement  between  the  parties  the  coal  so 
stacked  always  remains  subject  to  the  lien  for  the  outstanding 
balances  of  account  as  above  described.  It  is  out  of  an  arrange- 
ment of  this  type  that  the  present  litigation  arises. 

A  lien  under  English  law  is  a  very  peculiar  right,  but  its 
precise  nature  has  been  conclusively  settled  by  a  long  line  of 
decisions.  In  contrast  to  the  operations  of  pledging  or  pawning 
the  creation  of  the  lien  does  not,  strictly  speaking,  give  to  the 
holder  any  property  in  the  goods  subject  to  it:  per  Lord  Esher 
in  Yungmann  v.  Brieaemann.  (1)  It  is  merely  a  right  to  retain 
(1)  (1892)  67  L.  T.  642. 
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G.  A.  the  goods  until  the  amount  of  the  lien  has  been  paid.  During 
1908  the  period  that  the  goods  are  so  retained  the  true  owner 
Lord  may  be  in  very  complete  possession  of  the  goods  and  have  and 
(Trustee  OF)  ^jgj,^jgg  over  them  most  of  the  ordinary  powers  of  an  owner; 
and  indeed  in  my  opinion  it  is  correct  to  say  that  there  is 
nothing  in  English  law  which  prevents  his  possessing  and 
exercising  any  and  every  right  of  an  owner  in  possession  which 
is  not  inconsistent  with  the  maintenance  by  the  holder  of  the 
lien  of  his  right  to  retain.  Take  for  example  the  best-known 
and  most  familiar  instance  of  a  lien,  namely,  the  lien  of  an  inn- 
keeper over  the  goods  of  a  traveller  at  his  inn  for  the  amount 
of  his  charges.  The  traveller  is  in  actual  possession  of  all  his 
goods.  He  wears  the  clothes ;  he  reads  the  books.  He  can  put 
them  in  his  own  box  and  lock  them  up,  and  during  the  traveller's 
stay  in  the  inn  the  innkeeper  has  no  right  to  get  at  them  nor  to 
take  them  into  his  own  personal  possession  so  as  to  deprive  the 
owner  of  their  use.  The  owner  is  even  entitled  to  certain  legal 
rights  and  remedies  in  respect  of  those  goods  which  depend  on 
possession.  For  example,  if  a  man  in  the  next  room  were  to  detain 
those  goods,  the  traveller  could  bring  detinue  for  them.  Nothing 
that  is  done  with  the  goods  short  of  removing  them  from  the 
hotel  affects  the  existence  of  the  lien.  The  owner  may  lock  them 
up  in  cupboards  in  his  rooms,  of  which  he  alone  has  the  key,  and 
if  the  innkeeper  were  to  allot  to  the  traveller  a  locker  in  the 
corridor  or  in  the  sample-room  of  the  hotel  for  the  purpose  of 
holding  his  goods  it  would  not,  in  my  opinion,  prejudice  or  affect 
the  lien  over  them,  even  though  the  sacred  word  "  demise  "  were 
used  to  describe  the  transaction,  more  especially  if  that "  demise  " 
was  specifically  for  the  sole  purpose  of  holding  goods  which  were 
to  remain  subject  to  the  lien.  But,  although  the  innkeeper  not 
only  may  but  under  certain  circumstances  must  thus  leave  the 
goods  in  the  actual  possession  of  the  owner,  there  are  limits  which 
he  may  not  pass  without  losing  his  lien.  He  must  not  permit 
the  traveller  to  take  the  goods  out  of  the  inn,  or,  to  put  it  more 
generally,  he  must  not  do  anything  that  amounts  to  an  abandon- 
ment of  the  power  to  exercise  his  right  of  retention. 

Let  me  now  consider  the  case  of  a  railway  company,  which 
in  my  opinion  bears  a  close  analogy  to  that  with  which  I  have 


2K.B.  BINGKS  BBNOH  DIVISION.  65 

just  dealt    The  railway  company  is  entitled  to  retain  the  goods       c.  A. 
until  the  freight  charges  are  paid.   Meanwhile  it  may  permit  the        1908 
owner  of  the  goods  to  have  access  to  them  and  to  exercise  the       lord 
ordinary  rights  of  an  owner  so  far  as  they  are  compatible  with  (^^^^^^  ^') 
this  right  of  retention.    For  example,  to  prevent  unnecessary      great 

£iA8TERN 

detention  of  the  tracks,  the  goods  mast  be  unloaded.  The  rail-  Bailwat. 
way  company  may — and  perhaps  might  be  required  to — ^permit  Fletcher 
the  owner  to  perform  this  operation  by  his  own  servants.  If 
ihey  are  to  be  stored  in  the  station  yard,  it  may  well  be  for  the 
owner  to  do  this  also,  and  while  stored  the  owner  may  have 
access  to  them  and  perform  such  operations  as  bagging  or  sort- 
ing. Daring  all  these  operations  the  goods  are,  in  a  sense,  in  the 
actual  possession  of  the  owner  by  his  servants,  and  yet  the  lien  is 
not  endangered  thereby,  because  there  is  nothing  that  indicates  or 
amounts  to  any  abandonment  of  the  power  and  right  of  the  rail- 
way company  to  retain  the  goods  until  its  lien  is  satisfied.  I 
may  take  a  more  general  case.  A  railway  company  might  make 
a  practice  of  collecting  the  freight  charges  at  the  gate  of  the 
station  yard  and  enforce  that  collection  by  refusing  to  allow 
goods  to  leave  the  station  yard  until  the  charges  were  paid. 
That  would  be  a  practical  and  legitimate  mode  of  enforcing  its 
lien,  and  is  in  fact  adopted  in  practice  to  a  great  extent  by  the 
custom  of  stationing  a  gatekeeper  at  the  door  of  the  station 
yard,  whose  duty  is  to  refuse  to  allow  any  goods  to  pass  the  gate 
without  a  proper  permit.  Meanwhile  the  railway  company  might 
allow  the  owner  within  the  station  yard  to  handle  the  goods 
freely,  to  sort,  bag,  or  pack  them,  to  load  the  goods  by  his  own 
men  on  his  own  carts  and  draw  them  by  his  own  horses  to  the 
gate  of  the  station  yard.  During  all  that  time  the  goods  might 
have  been  in  the  de  facto  possession  of  the  owner  and  his  servants 
for  the  above  purposes.  All  this  would  not  constitute  a  waiver 
of  the  lien,  because  there  would  have  been  nothing  which 
amounted  to  or  even  evidenced  the  abandonment  of  the  power 
to  detain  the  coals  until  the  freight  was  paid. 

So  far  I  have  dealt  with  the  general  law  applicable  to  the 
case.    I  shall  now  turn  to  the  actual  facts. 

Frederick  Lord,  the  bankrupt,  was  a  coal  merchant  at  Norwich 
who  was  in  the  habit  of  receiving  large  consignments  of  coal 
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c.  A.       over  the  defendants'  railway.    On  February  19,1908,  he  applied 
1908       to  the  defendants  to  have  a  ledger  account  opened  with  them, 

LoBD       i-e->  an  arrangement  by  which  the  freight  charges  should  be  paid 
(Tbubtkb  of)  q^  certain  dates,  instead  of  being  payable  on  or  before  the  delivery 

Gbbat      of  the  goods  in  respect  of  which  they  were  incurred.    This  was 
Railway,    granted  on  the  terms  that  the  defendant  company  should  have 

n^er  *'  a  continual  lien  upon  all  waggons  goods  mineral  articles  and 
things  "  of  the  bankrupt  hauled  or  conveyed  on  their  lines  ''  or 
which  shall  be  at  any  time  upon  the  railway  or  upon  any  ground 
allotted  by  or  rented  of  the  company  for  all  tolls  rates  charges 
and  moneys  which  shall  be  or  become  due  or  payable  to  the 
company  as  well  as  in  respect  of  the  particular  waggons  goods 
minerals  articles  and  things  which  shall  at  any  time  have  been 
hauled  or  conveyed  along  or  be  upon  the  railway."  The 
arrangement  was,  therefore,  an  instance  of  the  general  type 
which  I  commenced  by  describing,  and  presents,  so  far  as  I  see, 
no  special  features. 

It  is  true  that  i;he  lien  extends  to  goods  at  any  time  on  the 
railway,  or  on  grounds  allotted  by  or  rented  of  the  company, 
whether  those  goods  have  been  hauled  or  not.  But  it  is  admitted 
that  all  such  goods  must  have  been  brought  upon  the  premises 
of  the  company  and  could  only  have  been  so  brought  by  its 
permission,  and  it  was  entitled  to  stipulate  what  those  terms 
should  be.  If,  therefore — as  is  the  case — it  stipulated  that  they 
should  fall  under  the  lien  for  unpaid  charges,  there  is  nothing 
illegal  or  unreasonable  in  its  so  doing,  nor  is  there  anything 
which  puts  these  goods  in  a  different  position  with  respect  to 
lien  from  that  of  goods  hauled.  A  lien  in  the  strictest  sense  of 
the  word  can  be  given  by  agreement  just  as  much  as  by  statute 
or  by  common  law,  and  the  legal  incidents  are  the  same  in  both 
cases.  If  the  circumstances  are  compatible  with  the  maintenance 
of  the  lien  in  the  one  case,  they  will  also  be  in  the  other. 

During  the  currency  of  this  agreement  the  bankrupt  hired 
from  the  defendants  certain  plots  within  the  station  yard  of  their 
Victoria  Station  at  Norwich  foi  the  purpose  of  storing  the  coal 
brought  by  the  railway.  It  will  suffice  to  refer  to  one  of  these 
hiring  agreements,  inasmuch  as  the  agreements  relating  to  all  the 
plots  so  taken  are  in  identical  terms.    I  will  take,  therefore,  the 
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agreement  of  September  6, 1904.  It  is  an  agreement  for  letting  the       c.  a. 
plots  delineated  and  shewn  on  the  plan  annexed  to  the  agree-        1908 
ment.    These  are  plots  situated  wholly  within  the  station  yard  of  — ^^^ — 
the  defendant  company  at  Norwich,  adjoining  their  coal  sidings  (Trustee  of) 
and  completely  snrronnded  by  land  of  the  company.     The  land      qreat 
is  by  the  terms  of  the  agreement  to  be  occupied  "  for  the  purpose    j^il^wat. 
only  of  stacking  and  dealing  with  coal  and  coke  passing  over  the      JTrr 
company's  railway."    All  these  hiring  agreements  for  plots  to   MouitonL.j. 
be  thus  used  as  coal  bunkers  for  his  coal  are  subsequent  to  the 
agreement  for  the  running  account,  which  provided  that  coal 
stored  on  '^  ground  allotted  by  or  rented  of  the  company  "  should 
be  subject  to  its  lien.    There  is  nothing  in  the  hiring  agreements 
inconsistent  with  this  earlier  agreement  between  the.  parties, 
whidi  was  in  force  when  they  were  signed,  and  which  referred  to 
all  such  hirings  as  might  in  future  be  made.    Indeed,  these 
hiring  agreements  are  obviously  intended  to  carry  into  effect 
that  agreement.     The  land  must  therefore  be  held  to  have  been 
taken  on  the  terms  that  coals  stored  on  it  should  be  subject  to 
the  lien  of  the  company,  just  as  completely  as  if  the  express 
condition  that  it  should  be  so  subject  had  been  written  afresh  in 
the  hiring  agreement  itself. 

There  are  other  conditions  in  the  hiring  agreement  which  are 
not  without  importance.  In  case  of  the  breach  of  any  of  the 
conditions  it  can  be  terminated  immediately  by  the  company  by 
notice,  and  either  party  may  at  any  date  determine  it  by  one 
month's  notice.  The  bankrupt  undertakes  to  pay  in  respect  of 
all  tra£&c  passing  over  the  lines  of  the  company  from  or  to  the 
plots  hired  the  same  rates  as  he  would  have  paid  had  the 
traffic  been  accommodated  or  dealt  with  by  the  company  at  their 
Victoria  Station.  In  other  words,  no  deduction  from  freight 
charges  is  to  be  made  in  respect  of  his  having  thus  secured  the 
appropriation  of  a  special  plot  of  ground  within  the  station  yard 
for  stacking  his  coal.  I  shall  not  stop  to  examine  these  condi- 
tions further,  because  in  my  opinion  it  is  unnecessary  for  the 
decision  of  the  question  in  issue  to  do  so. 

In  the  month  of  October,  1906,  Lord  failed  to  make  to  the 
defendant  company  the  payments  due  in  respect  of  his  running 
aoooont.      Ab   he   had    been    in    arrear  for   some   time,  the 
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c.  A.  defendant  company  proceeded  to  exercise  their  lien  by  giving 
1908  orders  that  no  coal  consigned  to  him  or  stored  on  his  allotments 
Lord  should  be  allowed  to  leave  the  station  yard  until  the  account 
(Trustee  OF)  ^^^  ^^^  rjij^jg  jg  jj^^  ^^  complained  of  by  the  appellants.  It 
is  not  denied  before  us  that  this  would  be  the  proper  way  of 
enforcing  a  lien  if  it  existed.  The  sole  contention  raised  has 
been  that  this  lien  did  not  exist  because  the  agreement  creating 
it  was  void  as  an  unregistered  bill  of  sale. 

As  to  the  coal  on  trucks  upon  the  line  of  the  defendant 
company,  no  appeal  has  been  brought  from  the  decision  of 
the  learned  judge,  who  held  that  the  defendant  company  had 
a  clear  right  at  any  moment  to  interfere  with  its  being  touched. 
The  question  on  the  appeal  has  been  as  to  the  coal  on  the  allot- 
ments. It  is  contended  on  behalf  of  the  appellant  that  the  fact  that 
the  land  on  which  the  coal  was  stacked  was  in  the  occupation  of 
Lord  under  a  hiring  agreement  made  the  agreement  for  a  lien  on 
the  coals  void  as  an  unregistered  bill  of  sale.  The  learned  judge, 
rightly  in  my  opinion,  took  into  consideration  all  the  circumstances 
of  the  case  and  held  that,  as  the  allotments  in  question  were 
entirely  surrounded  by  the  premises  of  the  defendant  company, 
and  that  it  had  and  exercised  control  of  all  access  to  them, 
including  locking  the  gates  at  certain  hours  of  the  day  and 
night,  and  as  these  allotments  could  only  be  approached  by 
going  over  the  lands  belonging  to  the  defendant  company  over 
which  Lord  had  no  right  to  take  goods,  there  was  no  such  part- 
ing with  possession  of  those  goods  by  the  company  as  would 
prevent  its  exercising  its  lien.  If  he  was  right  in  so  holding,  as 
in  my  opinion  he  was,  the  contention  that  the  agreement  was  a 
bill  of  sale  necessarily  fails. 

Speaking  for  myself,  I  cannot  see  that  the  quantum  or  the 
nature  of  the  interest  in  the  soil  which  was  possessed  by  Lord  can 
affect  the  question.  The  material  fact  is  the  legal  position  of  goods 
placed  thereon.  So  far  as  it  is  a  question  of  agreement  it  is 
admitted  that  Lord  held  the  land  solely  on  the  terms  that  the 
coal  taken  from  the  surrounding  lands  of  the  defendant  com- 
pany and  placed  there  should  continue  subject  to  the  company's 
lien,  i.e.,  should  still  remain  in  their  possession.  To  succeed 
the  appellant  must    and    does    say    that   this    is    impossible 
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in  law— that  there  is  an  irresistible  presumption  in  law  that       c.  A. 
goods  placed  upon  land  are  in  the   actual   possession   of  the       1908 
owner  of  the  soil,  and  that  this   presumption  overrides  even       lobd 
the  express  terms  of  the  demise  under  which  he  holds  it,  (Tbubtkkof) 
Unless  this  is  a  presumption  juris  and  de  jure,  I  fail  to  see      Obbat 
that  the  company  had  parted  with  anything  that  was  material    bailway. 
to  its  lien.    Neither  law  nor  equity  would  give  to  Lord  the      ii^„ 
right  to  pass  over  the  defendant  company's  land,  which  sur-   ^^"^^^^^^ 
roonded  the  bunkers  on  all  sides,  in  order  to  take  the  goods 
away  without  paying  the  sum  due,  for  to  do  so  would  be  to 
violate  the  express  conditions  under  which  he  obtained  his  very 
limited  rights  of  user  of  the  land.    The  de  facto  power  of  the 
defendant  company  to  retain  the    goods    was    therefore  un- 
diminished.   Moreover,  the  placing  the  coal  upon  the  allotments 
made  no  change  in  the  degree  of    actual  possession  of   the 
goods  which  Lord  enjoyed  as  measured  by  what  he  could  do 
with  them.    It  is  not  suggested  that  he  could  do  any  act  upon 
the  land  which  he  might  not  have  done   had   the  land  not 
been  demised  but  had  merely  been  allotted  to  his  use  by  the 
eompany.    Nor  can  I  see  that  such  degree  of  actual  possession 
of  the  goods  as  Lord  enjoyed  was  any  more  inconsistent  with 
the  retention  of  the  goods  by  the  company  than  the  actual 
possession  and  user  of  his  luggage  by  the  traveller  in  the  case  of 
the  innkeeper's  lien.    If  the  company  had  permitted  Lord  to 
erect  a  corn-bin  on  their  land  and  use  it  and  keep  the  key  of  it 
60  long  as  he  paid  a  fixed  yearly  sum,  he  would  have  been  in 
actual  possession  of  the  corn  to  a  like  degree,  whether  this  was 
done  by  demise  of  the  land  on  which  it  stood  or  not.    But  can 
any  one  say  that  the  exclusive  user  of  such  a  corn-bin  within  the 
premises  of  the  defendant  company  would  indicate  or  amount  to 
an  abandonment  of  the  right  to  retain.     The  test  is  whether  the 
defendant  company  permitted  the  goods  to  pass  into  the  uncon- 
trolled possession  of  the  owner.    In  this  case  the  company  did 
nothing  which  in  fact  diminished  its  power  to  prevent  the  owner 
from  doing  as  he  would  with  the  goods  in  the  sense  pf  taking 
them  into  his  tmcontroUed  possession,  and  therefore  did  nothing 
ineonsistent  mth  the  maintenance  of  its  lien.    Suppose  that  it 
had  been  the  custom  of  the  railway  company  to  enforce  its  lien 
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G.  A.       by  refasing  to  permit  goods  to  pass  oat  of  the  gate  of  the  yard 
1908       (over  which  it  had  and  exercised  full  control)  until  the  charges 

LoBD       ^®r®  P*i^-    Could  a  customer  have  insisted  on  taking  his  goods 
(Tbustbb  of)  through  the  gate  without  paying  the  charge,  on  the  ground  that 

Great      while  within  the  ambit  of  the  station  yard  they  had  been  stored 
Railway,    on  a  plot  of  which  he  enjoyed  a  greater  or  less  exclusive  posses- 

fij^er     Bion  derived   from  the  railway  company  on  the  express  terms 
Moniton  L.J.   jj^^^  j^  should  ouly  be  used  for  storing  goods  subject  to  the 
company's  lien  ? 

The  point  may  be  put  in  another  way.  Let  us  consider 
what  rights  Lord  acquired  under  the  demise.  In  the  first 
place,  that  demise  was  solely  for  the  purpose  of  '*  storing  and 
dealing  with"  the  coal — ^themore  general  word  ''dealing"  clearly 
meaning  the  right  to  perform  such  operations  as  sorting,  bagging, 
&c.,  which  were  compatible  with  the  coal  still  remaining  on  the 
allotment.  Moreover,  the  tenancy  was  obtained  from  the  company 
subject  to  the  prior  arrangement  whereby  coal  so  stored  on  the 
land  should  remain  subject  to  the  pre-existing  lien,  i.e.,  that  it 
should  remain  in  the  possession  of  the  company,  because  the 
existence  of  a  lien  implies  possession  in  the  sense  that  I  have 
explained  and  cannot  exist  without  it.  Hence  by  the  agreement 
of  tenancy  the  tenant  acquired  no  right  of  doing  anything  incon- 
sistent with  the  preservation  of  the  possessory  lien  of  the  land- 
lord, and  on  the  other  hand  the  landlord  lost  no  power  of  doing 
anything  the  doing  of  which  was  essential  to  the  preservation 
of  that  lien.  I  do  not  stop  to  inquire  whether  any  and  what 
special  powers  were  thus  essential  or  not.  It  suffices  to  say 
that,  if  there  were  any,  the  position  of  the  company  with  regard 
to  the  possession  of  those  powers  was  not  affected  by  the  agree- 
ment of  tenancy.  In  this  there  is  nothing  which  is  inconsistent 
with  the  existence  of  a  demise.  It  is  the  goods  with  which  we 
are  concerned,  and  not  the  land.  Property  in  the  soil  does  not 
necessarily  carry  with  it  exclusive  possession  of  all  things  placed 
upon  it.  Suppose  that  a  stonemason  holds  his  yard  by  licence 
and  not  by  demise.  Gould  the  owner  of  the  land  say  that  the 
stone  lying  thereon  was  in  his  possession?  If,  on  the  other 
hand,  I  let  a  farm  to  a  tenant  on  the  terms  that  I  may  use  a 
particular  field  to  store  the  hay  cut  upon  Whiteacre,  that  hay 
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when  placed  on  that  field  does  not  pass  oat  of  my  possession  by       c.  a. 
reason  of  the  demise.     The  law  will  imply  the  reservation  of  such       1908 
powers  or  easements  as  are  necessary  for  putting  the  hay  on  the       j^^ 
groond  and  taking  it  off  again,  and  it  would  not  be  held  to  have  (Tbustbk  of) 
left  the  possession  of  the  owner  or  to  have  passed  into  the      gbeat 
possession  of  the  tenant  of  the  field.    So  here,  the  demise  is  of  a    railway. 
plot  wholly  within  and  surrounded  by  the  station  yard  and  is  on      Fiet^er 
the  express  terms  that  the  goods  stored  shall  remain  subject  to  ^^^^°  ^'^' 
the  railway  company's  lien.      The  hirer  cannot  therefore  set  up 
any  rights  arising  out  of  the  creation  of  that  particular  tenancy 
which  would  negative  such  continued  possession  by  the  railway 
company  of  the  goods  stored  as  is  necessary  for  the  continuance 
of  such  lien.    All  his  rights  in  the  land  come  from  the  railway 
company  and  are  only  such  as  are  given  by  and  consistent  with 
his  agreements  with  them. 

In  my  opinion,  therefore,  neither  by  the  intention  of  the  parties 
as  expressed  in  the  agreement,  nor  by  necessary  intendment  of 
law,  nor  in  fact,  did  the  storage  of  the  coal  on  the  allotments  con- 
stitute any  termination  of  such  possession  of  the  coal  by  the 
defendants  as  was  necessary  to  maintain  their  lien.  The  rights 
acquired  by  Lord  under  the  demise  were  subject  to  and  not  in 
conflict  with  the  continuance  of  that  possessory  Uen,  and,  there- 
fore, for  the  purpose  of  that  lien  the  land  was  in  the  same  position 
as  though  it  had  not  been  demised.  The  placing  of  the  goods  on 
those  plots,  so  t&r  from  allowing  them  to  pass  into  the  uncon- 
trolled possession  of  Lord,  did  not,  so  far  as  I  can  see,  add  anything 
either  in  fact  or  in  law  to  his  pre-existing  powers  of  dealing  with 
them,  except  so  far  as  the  allotment  of  a  plot  for  his  special  use 
gave  him  increased  business  convenience.  It  follows  from  these 
eonclusions  that  in  my  opinion  the  agreement  as  to  the  lien  is 
not  within  the  Bills  of  Sale  Acts  at  all.  As  I  have  said,  a  lien 
gives  no  property  in  the  goods,  nor  does  it  entitle  the  holder  to 
take  possession  of  the  goods,  for  it  implies  that  they  are  already 
in  his  possession  in  the  sense  that  I  have  explained,  and  not  in 
the  uncontrolled  possession  of  the  owner.  Hence  an  agreement 
for  a  lien  does  not  come  under  the  earlier  words  of  the  definition 
m  8.  4  of  the  BUls  of  Sale  Act,  1878.  This  part  of  the  definition 
vas,  indeed,  but  slightly  relied  on  (if  at  all)  by  the  counsel  for  the 
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appellant.  But  it  was  urged  that  it  came  within  the  words 
"any  agreement  •  ...  by  which  a  right  in  equity  to  any 
j^j^P  personal  chattels  or  to  any  charge  or  security  thereon  shall  be 
(Trustee  OP)  conferred."  To  my  mind  it  is  impossible  that  those  words  can 
apply  to  the  present  case,  because  the  claim  of  the  defendant 
company  is,  in  the  first  place,  not  a  claim  in  equity  at  all,  and,  in 
the  second  place,  is  not  a  claim  to  a  charge  or  security  on  the 
goods.  It  is  simply  a  right,  wholly  legal  in  character,  to  prevent 
the  goods  passing  into  the  uncontrolled  possession  of  the  bank- 
rupt. It  does  not  constitute  a  charge  or  security,  for  if  the  goods 
do  pass  into  that  uncontrolled  possession  by  any  means,  all  right 
or  claim  under  the  lien  vanishes,  even  though  it  has  occurred  by 
accident  and  has  not  been  due  to  any  intention  of  abandoning 
the  lien.  This  being  so,  it  appears  to  me  that  we  have  not  to 
regard  the  Bills  of  Sale  Act  in  any  way,  and  the  rights  of  the 
parties  are  regulated  by  their  contracts,  which  in  themselves 
are  in  no  wise  contrary  to  law  or  public  policy  and  are 
therefore  valid,  and  which  undoubtedly  give  to  the  railway 
company  the  right  to  prevent  the  coal  in  question  being  taken 
out  of  their  station  yard  without  payment  of  the  balance  of  their 
account.  This  is  all  that  the  lien  means,  and  it  is  for  the  purposes 
of  the  present  case  all  that  the  defendant  company  have  asserted 
or  enforced. 

In  my  opinion,  therefore,  such  a  document  as  we  have  here  is 
not  within  the  language  of  the  Bills  of  Sale  Acts  by  reason  of  its 
creating  a  lien.  But  it  is  also  not  within  the  spirit  or  intention 
of  those  Acts..  They  are  not  aimed  at  liens,  but  at  transactions 
of  an  opposite  type.  A  lien  is  impossible  except  under  circum- 
stances which  place  the  goods  in  what  I  may  call  the  possessory 
control  of  the  holder  of  the  lien,  that  is  to  say,  where  they  are 
so  far  in  his  actual  possession  that  he  can  prevent  their  being 
taken  away  and  dealt  with  by  the  owner.  The  goods  are  for  the 
purpose  of  the  lien  in  his  possession — i.e.,  he  has  a  de  facto 
control  of  the  possession  of  the  goods  which  overrides  the  rights 
of  ownership  of  the  owner  so  far  that  the  holder  of  the  lien  can 
prevent  even  the  owner  from  taking  them  out  of  that  possession. 
But  the  evils  at  which  the  bills  of  sale  legislation  was  aimed  were 
mainly  characterized  by  attempts  to  acquire  property  in  personal 
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chattels  without  possession.    A  lien,  on  the  contrary,  is  charac-       c.  a. 
terized  by  possession  without  property.    It  would,  therefore,  in        1908 
my  mind,  be  a  departure  from  the  spirit  as  well  as  the  letter  of       £^^^ 
the  Bills  of  Sale  Acts  to  attempt  to  bring  within  their  scope  (^bustkb  op) 
business  arrangements  of  the  kind  we  have  here.    Least  of  all      assAT 
can  I  bring  myself  to  believe  that  the  question  of  whether  an    bailway. 
agreement  is  a  bill  of  sale  or  not  can  turn  on  a  question  of      ^i^„ 
quantum  of  interest  in  the  land  upon  which  good$  are  placed.    ^^^^^  ^^' 
The  rights  of  user  of  that  land  and  the  consequences  of  the  goods 
being  thereon  may  be  of  relevance,  but  when  those  are  decided 
the  ownership  of  any  particular  interest  in  the  land  appears  to 
me  to  be  necessarily  irrelevant. 

The  learned  judge  rightly  placed  much  reliance  on  the  case  of 
Spencer  v.  Midland  By.  Co.  (1)  This  was  a  case  precisely  like 
the  present,  except  that  the  land  was  held  under  a  licence  and 
not  under  an  agreement  of  tenancy ;  but  I  can  see  no  practical 
difference  between  the  limitations  of  the  powers  of  the  owner 
over  the  goods  or  of  his  rights  of  user  of  the  land  in  that  case 
and  the  present.  The  Court,  consisting  of  Lord  Russell  G. J.  and 
Charles  J.,  held  that  the  document  was  not  a  bill'  of  sale  on  the 
specific  ground  that  it  conferred  no  rights  in  equity,  and  there  is 
nothing  in  the  judgment  of  the  Court  of  Appeal  upholding  their 
decision  which  indicates  any  disagreement  from  that  ground, 
although,  in  the  very  imperfect  report  of  that  decision  which 
alone  exists,  Lord  Esher  M.B.  seems  to  have  based  his  judgment 
on  the  ground  that  the  land  in  question  was  still  in  the  occupa- 
tion of  the  railway  company,  so  that  the  specific  question  raised 
by  the  present  case  did  not  arise. 

I  am  therefore  of  opinion  that  the  defendant  company 
possessed  the  lien  that  they  claimed  both  over  the  goods  in 
trucks  and  those  on  the  allotments,  and  that  this  appeal  should 
be  dismissed  with  costs. 

BucKLBY  L.J.  The  question  for  decision  is  whether  the  ledger 
credit  agreement  of  February  19, 1908,  is  by  virtue  of  article  8  of 
the  annexed  conditions  a  bill  of  sale.  To  solve  .this  question  it 
is  necessary,  first,  to  investigate  another,  namely,  in  whose 

(1)  11  Times  L.  B.  408,  542. 
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possession  upon  October  16,  1906,  was  the  coal  then  lying  upon 

the  allotments  ?    The  allotments  were  demised  to  Lord  by  the 

Lord       agreement  of  September  6,  1904.    That  was  an  instrument  by 

(Trustee  OP)  ^j^ich  t^e  company  let  the  allotments  to  Lord  as  tenant  at  a 

Great      rent  free  from  rates,  and  the  tenant  was  restricted  as  to  the 
Eastern 
Railway,    manner  in  which  he  was  to  occupy  the  land.    He  was  precluded 

BacueyL-J.  ^^^^  Underletting  it,  and  in  certain  events  was  to  quit  and  give 
up  possession  of  it,  and  in  certain  events  the  company  had  the 
right  to  re-enter  and  take  possession,  and  if  the  tenant  held 
possession  contrary  to  the  terms  of  the  agreement  and  after  the 
legal  termination  of  his  tenancy  he  was  to  pay  a  certain  sum  as 
mesne  profits.  It  was  suggested,  but  scarcely  argued,  that  this 
was  not  a  demise,  but  a  licence.  In  my  opinion  it  was  plainly  a 
demise  and  created  in  the  tenant  an  estate  in  the  land.  The 
coal  in  question  was  the  property  of  Lord ;  it  was  delivered  to 
Lord  and  stacked  by  him  upon  the  land  so  demised  to  him. 
The  question  of  possession  is,  as  any  one  will  realize  who  reads 
the  first  few  pages  of  Pollock  and  Wright  on  Possession,  a  subject 
in  some  cases  of  great  difficulty,  but  I  do  not  think  there  is  much 
difficulty  in  this  case.  The  possession  was,  I  think,  plainly  with 
Lord.  Did  Lord  then  hold  possession  on  his  own  behalf  or  as 
agent  or  servant  of  some  one  else  ?  It  is  suggested  that  the  coals, 
having  been  subject  in  the  hands  of  the  railway  company  in 
transit  to  a  carrier's  lien,  were  delivered  to  Lord  and  stacked 
upon  his  land  as  goods  upon  which  that  lien  existed,  and  that  (if 
I  understand  the  contention)  the  goods  must,  to  the  extent  of  the 
lien,  be  taken  to  be  goods  in  the  possession  of  the  railway  com- 
pany stacked  upon  Lord's  land,  and  in  respect  of  which  he 
held  possession  for  the  company.  In  my  opinion  this  is  not  so. 
The  carrier's  lien  is  a  possessory  lien.  A  possessory  lien  is  a 
right  attaching  to  the  physical  possession  of  a  physical  subject- 
matter.  There  cannot  be  a  possessory  lien  of  a  right  or  interest. 
The  goods  when  delivered  to  Lord  were,  no  doubt,  contractually 
under  the  ledger  credit  agreement  subject  to  a  lien  in  favour  of 
the  railway  company,  but  this  was  a  lien  arising  by  contract  and 
was  an  equitable  right  against  goods  which  were  in  the  possession 
of  Lord.  Next  it  is  said  that  the  allotments  in  question  were 
surrounded  by  lands  of  the  railway  company,  and  that  the  coal 
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eoold  not  have  been  removed  because  for  removal  it  mast  have       c.a. 
been  taken  over  the  land  of  the  railway  company,  and  physically        1908 
the  railway  company  could  have  prevented  its  removal,  and  did       lord 
during  some  part  of  the  twenty-four  hours  prevent  its  removal  by  (Tbubtkb  op) 
dosing  the  gate.    These  facts  are  not,  to  my  mind,  relevant  to  the      Great 
question  of  possession.    I  will  test  it  in  this  way.    Suppose  that    railway. 
Lord  had  paid  all  sums  due  from  him  to  the  railway  company    Backi^L.j. 
and  proposed  to  remove  his  coal ;  could  he  have  done  so  and 
have  used  the  roadways  for  the  purpose  ?    Plainly,  yes.    The 
demise  by  the  railway  company  to  him  included  by  implication 
a  right  to  use  the  roadways  for  the  purpose  of  access  and 
removal.     If  the  facts  were  that  he  owed  the  railway  company 
money,  no  doubt  they  could  prevent  the  removal,  but  not  because 
of  the  physical  position  of  the  demised  land,  but  by  reason  of  the 

I  fact  that  the  company  contractually  had  under  its  lien  an 

equitable  right  to  the  goods.  Their  remedy  would  have  been  by 
an  action  to  enforce  their  lien,  and  as  ancillary  thereto  an 
injunction.  In  my  judgment  the  coal  upon  the  demised  land 
was  in  the  possession  of  Lord,  and  the  rights  of  the  railway 
eompany  against  it  were  rights  arising  contractually  under 
article  8  of  the  conditions  to  the  ledger  credit  agreement. 
Upon  the  question  whether  the  ledger  credit  agreement  is  a 

!  bill  of  sale  or  not  this  question  of  possession  is,  I  think,  vital. 

I  U,  as  in  Spencer  v.  Midland  By.  Co.  (1),  the  possession  was  with 

I  the  railway  company  and  the  goods  were  on  the  railway  com- 

pany's land  under  a  licence  only,  that  decision  would  have  applied. 
In  my  opinion  the  cardinal  difference  here  lies  in  the  fact  that 
the  goods  upon  the  demised  land  were  in  Lord's  possession,  and 
that  the  rights  of  the  railway  company  against  them  under 
the  ledger  credit  agreement  were,  in  the  language  of  the  Bills  of 
Sale  Act,  either  an  assurance  of  personal  chattels  or  a  licence 
(o  take  possession  of  personal  chattels,  or  an  agreement  by  which 
a  right  in  equity  to  personal  chattels,  or  a  charge  or  security 
thereon,  was  conferred. 

I  add  a  further  point.    The  ledger  credit  agreement  gives  a 
lien  upon  all  goods  upon  the  ground  rented  of  the  company,  so 
that  if  Lord  had  brought  upon  the  demised  land  goods  which 
(1)  11  Times  L.  B.  408,  d42. 
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c.  A.       had  never  been  carried  by  the  railway  company  at  all  the  lien 
1908       would  have  attached  upon  those.    The  clause  seems  to  me  to  be 


Lord       one  which  creates  in  favour  of  the  company  upon  chattels  in  the 
(Tbustkk  op)  poggession  of  the  debtor  a  security  in  favour  of  the  company,  and 
Great      as  such  it  seems  to  me  that  it  is  a  bill  of  sale.    In  my  judgment, 
Railway,    therefore,  the  appeal  must  be  allowed. 

Appeal  allowed. 

The  appeal  was  then  directed  to  stand  over  to  be  argued  upon 
the  further  points  decided  by  Phillimore  J. 

March  20.  The  question  as  to  the  right  of  the  trustee  in 
bankruptcy  to  sue  for  the  501.  and  the  25Z.  was  now  argued. 

Upon  this  part  of  the  case  the  Court,  without  expressing  any 
opinion  on  the  question  whether  the  cause  of  action  vested  in 
the  trustee  or  not,  came  to  the  conclusion  upon  the  facts  that 
the  plaintiff  was  not  entitled  to  any  damages  beyond  the  pro- 
portionate share  of  the  620Z.,  the  agreed  value  of  the  coal, 
attributable  to  the  coal  in  the  allotments,  to  which  alone  under 
the  previous  decision  of  the  Court  the  plaintiff  was  entitled. 

The  question  as  to  the  defendants'  right  of  set-off  was  next 
argued. 

Scrutton,  K.C,  and  CoUer,  for  the  defendants.  The  defen- 
dants have  a  right  of  set-off  under  the  mutual  credit  section 
(s.  88)  of  the  Bankruptcy  Act,  1888.  That  section  extends  to 
unliquidated  damages :  Peat  v.  Jones  (1) ;  Jack  v.  Kipping  (2) ; 
and  the  same  principle  has  been  applied  to  claims  in  the  winding 
up  of  a  company :  Mersey  Steel  and  Iron  Co.  v.  Naylor,  Benzon 
d  Co.  (8)  The  learned  judge  was  wrong  in  holding  that  the 
claims  must  arise  out  of  the  same  transaction  in  order  that  the 
section  may  apply.  It  applies  to  any  case  in  which  the  dealings 
on  each  side  would  result  in  a  money  claim :  Eberle*s  Hotels  and 
Restaurant  Co.  v.  Jonas.  (4) 

Frank  MeUor  (H.  Reed,  K.C.,  with  him),  for  the  plaintiff. 

(1)  (1881)  8  Q.  B.  D.  147.  (3)  (1882)  9  a  B.  D.  648 ;  (1884) 

(2)  (1882)  9  Q.  B.  D.  113.  9  App.  Oas.  434. 

(4)  (1887)  18  a  B.  D.  459,  405. 
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There  is  no  ease  which  has  decided  that  a  claim  for  damages  in       c.  a. 
respect  of  a  tort  can  be  the  subject  of  a  set-off,  and  the  reason  is       I908 
that  damages  for  a  tort  do  not  fall  under  the  description  of  debts       lord 
provable  in  bankruptcy:  see  s.  87  of  the  Bankruptcy  Act,  1883.  (T»ustkbop) 
In  Jack  V.  Kipping  (1)  the  misrepresentation  for  which  damages      Orbat 
were  claimed  related  to  the  sale  of  a  chattel  and  was  treated  by    railway. 
the  Court  as  a  breach  of  the  obligation  arising  out  of  the  contract 
for  sale,  and  that  distinguishes  that  case  from  the  present.     The 
plaintiff's  claim  here  is  a  simple  claim  for  trespass  and  conver- 
sion ;  it  is  a  mere  claim  for  tort,  and  has  nothing  to  do  with  any 
eontract.    Further,  although  the  claim  is  not  in  form  a  claim  in 
detinue,  since  the  goods  have  been  sold,  still  that  is  the  substance 
of  the  daim,  and,  treating  the  claim  as  a  claim  for  the  return  of 
the  coal,  there  can  be  no  set-off  between  goods  and  money.    The 
two  claims  are  incommensurable :  EherWs  Hotels  and  Restaurant 
Co.  V.  JoncLs  (2) ;    Palmer  v«  Day  <t  Sons.  (8)     In  determining 
whether  there  is  any  right  of  set-off  under  this  section  the  date 
to  be   looked  at  is  the  date  of  the  receiving  order:    In  re 
Daintrey.(4)     There  were  here  no  mutual  dealings  within  the 
meaning  of  the  section :  In  re  Mid-Kent  Fruit  Factory  (5) ;  In  re 
Winter  (6) ;  In  re  O' Shea's  Settlement.  (7) 

ScrutUmy  K.C.^  in  reply.  If  the  plaintiff  had  brought  his 
action  for  detinue  the  defendants  might  have  had  a  difficulty  in 
asserting  a  right  to  set-off,  but  having  brought  his  action  for 
conversion,  that  difficulty  does  not  arise,  because  the  mutual 
dealings  are  capable  of  resulting  in  a  money  claim  on  each  side. 

Cur.  adv.  vult. 

March  28.  Gozems-Habdy  M.B.  It  follows  from  the  decision 
of  this  Court  that  the  seizure  of  the  coals  on  the  allotments 
demised  to  Lord  was  wrongful.  The  seizure  was  on  October  15, 
1906.  A  few  days  later  Lord  presented  a  petition  on  which  a 
receiving  order  was  made,  and  in  due  course  Lord  was  adjudi- 
cated bankrupt.    The  trustee  disputed  the  right  of  the  railway 

(1)  9  a  B.  D.  113.  (4)  [1900]  1  a  B.  646. 

(2)  18  a  B.  D.  459,  466.  (6)  [1896]  1  Oh.  667. 
(8)  [1896]  2  a  B.  618,  622.        (6)  (1878)  8  Oh.  D.  226. 

(7)  [1896]  1  Oh.  326. 
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G.  A.       company  to  seize  the  coals  and  claimed  them  on  behalf  of  the 
1908       estate.    In  January  the  coals  were  sold  by  arrangement  and 


H.R. 


Lord       without  prejudice.    We  have  already  decided  the  amount  to 
(Tbustkbok)  ^jjj^jj  ^jjQ  trustee  is  entitled  in  respect  of  the  seizure  of  these 

if. 

Great  coals.  But  it  is  not  disputed  that  there  is  a  provable  debt  due 
Bailwat.  to  the  railway  company  for  a  much  larger  amount,  and  the 
cowM^axdj  railway  company  contend  that  they  are  entitled  to  a  set-off  by 
reason  of  s.  88  of  the  Bankruptcy  Act  on  the  ground  that  there 
were  '' mutual  dealings"  between  Lord  and  the  railway  company. 
In  my  opinion  this  contention  ought  not  to  prevail.  At  the 
date  of  the  receiving  order  the  state  of  things  was  this.  Lord 
owed  a  large  sum  of  money  to  the  railway  company.  On  the 
other  hand  the  railway  company  wrongfully  had  possession  of 
part  of  Lord's  assets.  You  cannot  set  off  goods  against  money : 
Eberle'a  Hotels  and  Restaurant  Co.  v.  Jonas.(l)  Nothing  was 
done  by  Lord  to  waive  his  right  to  the  goods  and  to  elect  to 
claim  damages  for  conversion  instead,  and  the  right  to  set  off  as 
distinct  from  the  ascertainment  of  the  amount  to  be  set  off  must 
be  settled  once  for  all  on  the  date  of  the  receiving  order :  In  re 
Daintrey.  (2)  Nothing  done  subsequently  by  the  trustee  could 
confer  a  right  of  set-off  if  no  such  right  previously  existed. 
Moreover,  I  think  it  would  not  be  reasonable  to  hold  that  the 
sale  by  arrangement  and  without  prejudice,  even  coupled  with 
the  fact  that  the  trustee  in  the  present  action  claimed  not  in 
detinue  but  for  conversion,  could  in  any  way  prejudice  or  affect 
the  title  of  the  trustee. 

In  the  view  which  I  take  it  is  not  material  to  consider  whether 
in  the  circumstances  of  the  present  case,  if  the  coal  had  been  con- 
sumed by  the  railway  company  before  the  date  of  the  receiving 
order,  damages  for  wrongful  conversion  could  have  been  the 
subject  of  set-off.  I  desire  to  express  no  opinion  on  that 
point. 

The  counter-claim,  so  far  as  the  set-off  is  concerned,  must  be 
dismissed.  As  Phillimore  J.  held  that  the  seizure  of  the  coals 
was  justified,  no  question  of  set-off  arose  before  him,  but  he 
intimated  that  his  view  was  in  accordance  with  that  which  I  have 
expressed, 

(1)  18  Q.  B.  D.  469.  (2)  [1900]  1  Q.  B.  546, 
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FisTCHBB  MouLTOM  L. J.    I  am  of  the  same  opinion.  p.  a. 

There  can  be  no  doubt  as  to  the  nature  of  the  right  of  action        1908 
in  respect  of  the  coal  which  vested  in  the  trustee  upon  his       j^^ 
appointment.    The  railway  company  did  not  deny  that  the  coal  (Tbustek  op) 
was  the  property  of  Lord  and  therefore  passed  to  his  trustee,      Gbeat 
bat  they  claimed  a  lien  upon  it,  i.e.,  a  right  to  retain  it  until    railway. 
their  charges  were  paid.    Accordingly  they  had  closed  their  gates, 
and  they  refused  to  allow  the  trustee  to  take  the  coal  away  until 
he  paid  the  amount  of  those  charges.    But  it  is  not,  and  never 
has  been,  suggested  that  they  ever  made  any  claim  to  the 
possession  of  the  coal  otherwise  than  under  that  alleged  lien,  or 
that  they  were  not  ready  to  give  up  the  coal  to  the  trustee  on 
payment  of  the  amount  due.     The  right  of  action,  therefore,  that 
then  vested  in  the  trustee  was  one  of  detinue,  and  was  regarded 
by  the  parties  as  such. 

Nor  can  I  find  anything  in  the  subsequent  acts  of  the  parties 
which  altered  the  nature  of  that  right  of  action.  It  is  true  that 
the  coals  were  in  fact  sold,  but  that  was  with  the  concurrence  of 
both  parties  and  for  their  mutual  convenience.  Neither  party 
desired  that  the  coal  should  remain  in  specie — they  alike  desired 
that  it  should  be  changed  into  money.  Accordingly  by  agree- 
ment the  coal  was  sold,  and  the  proceeds  paid  into  a  bank  in 
joint  names  to  await  the  determination  of  the  legal  rights  of  the 
parties.  It  is  impossible  to  construe  such  a  sale  into  an  act  of 
eonversion  or  indeed  into  any  tortious  act  at  all  on  the  part  of 
the  railway  company,  because  ex  concessis  it  took  place  with  the 
consent  and  concurrence  of  the  owner.  Its  sole  effect  was  to 
substitute  the  proceeds  of  the  coal  itself  without  otherwise 
affecting  the  legal  rights  of  the  parties  or  the  legal  consequences 
of  those  rights.  Such  arrangements  are  common  in  the  case  of 
disputes  as  to  the  possession  of  cumbrous  goods,  and  the  Courts 
favour  them  and  give  to  them  the  fullest  effect  in  the  interest  of 
all  parties,  inasmuch  as  they  tend  to  diminish  useless  costs. 
Accordingly  the  Courts  scrupulously  respect  and  enforce  the 
condition  that  underlies  them  all,  namely,  that  they  are  wholly 
without  prejudice  to  the  rights  of  the  parties.  The  trustee's 
right  of  action  therefore  remained  and  still  is  one  of  detinue 
for  the  coals,  although  a  judgment  that  he  do  recover  them  will 
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G.  A.       by  consent  operate  on  the  proceeds  and  not  on  the  coal  itself. 
1908        And  it  has  in  substance  been  fought  as  such.    It  is  true  that  the 
LoBD       pleadings  are  not  very  skilfully  framed  in  this  respect,  but  that 
(Tbustbeof)  jg  ^  matter  of  slight  importance  when  it  is  so  clear  that  the  aim 
and  intention  of  both  parties  to  the  transaction  was  to  maintain 
and  enforce  their  original  rights.    The  whole  of  the  argument 
before  us  turned  on  the  right  of  the  railway  company  to  retain 
possession  of  the  coal  as  against  the  trustee,  and  the  judgment  in 
the  action  is  in  substance  a  judgment  that  the  trustee  is  entitled 
to  such  possession,  and  the  giving  up  to  him  of  the  corresponding 
proportion  of  the  moneys  in  the  bank  is  by  reason  of  the  arrange- 
ment made  between  the  parties  the  equivalent  of  the  surrender 
of  the  coal  as  to  which  he  has  succeeded. 

We  must  therefore  treat  this  action  as  being  in  substance  an 
action  of  detinue  for  the  coal.  The  Court  in  the  case  of  Eberle's 
Hotels  and  Restaurant  Co.  v.  Jonas  (1)  decided  that  in  the  case  of 
such  an  action  no  set-off  under  s.  88  of  the  Bankruptcy  Act  can 
be  pleaded.  The  trustee  is  therefore  entitled  to  a  clean  judg- 
ment for  the  sum  which  represents  the  proceeds  of  the  coal  on 
the  allotments,  and  the  counter-claim  must  be  dismissed  as  being 
a  claim  in  respect  of  a  provable  debt  which  cannot  be  pleaded  by 
way  of  set-off  to  the  plaintiff's  claim. 

BuoELEY  L.J.  At  the  date  of  the  receiving  order  there  was 
due  from  Lord  to  the  Great  Eastern  Railway  Company  a  sum  of 
1188Z.  in  respect  of  a  **  dealing  "  between  the  two  parties,  namely, 
contracts  for  carriage  of  coal.  At  the  same  date  the  railway 
company  were  in  possession  of  goods,  namely,  coals  belonging  to 
Lord  which  they  had  seized  on  October  16,  1906,  claiming  to  be 
entitled  so  to  do  under  the  ledger  credit  agreement.  This  con- 
stituted another  ''  dealing  "  between  the  parties.  There  were, 
therefore,  ''  mutual  dealings  "  within  s.  88  of  the  Bankruptcy 
Act,  1888.  As  regards  the  latter  the  facts  were  that  the  railway 
company  had  seized  the  goods,  and,  as  we  have  held,  had  seized 
them  wrongfully,  and  that  Lord  was  at  the  date  of  the  receiving 
order  in  a  position  to  bring  detinue.  But  nothing,  so  far  as  I 
see,  had  happened  giving  him  a  right  to  sue  the  company  for 

(1)  18  a  B.  D.  469. 
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damages  for  conversion.    The  right  to  set-off  under  s.  88  mast 
be  determined  according  to  the  state  of  facts  at  the  date  of  the 
receiving  order,  and  only  claims  which  resulted  in  pecuniary       lobd 
liabOities  at  that  date  (including  claims  for  damages  unliquidated  (Trustbb  of) 

Gbeat 


at  that  date)  can  be  the  subject  of  set-off  under  the  section.  At 
the  date  of  the  receiving  order  Lord's  right  under  the  second 
"dealing  "  was,  I  think,  a  right  to  the  return  of  the  goods.  The 
company's  right  as  against  him  was  a  right  to  money.  These 
cannot  be  set  off  :  Eberle's  HoUU  and  Restaurant  Co.  v.  Jonas,  (1) 
Upon  this  short  ground  it  seems  to  me  that  the  claim  to  set- 
off fails. 


Eastsbn 
Railway. 

Buckley  L.  J. 


The  Court  gave  to  the  plaintiff  two-thirds  of  the  costs  of  the 
appeal  and  also  gave  him  the  general  costs  of  the  action  and  of 
the  counter-claim,  and  they  gave  to  the  defendants  the  costs  of 
those  issaes  upon  which  they  had  succeeded  at  the  trial,  such  costs 
to  be  set  off  against  the  plaintiff's  costs. 

Solicitors :  Tarry ^  Sherlock  dt  King j  for  E,  E.  Blyih,  Norwich ; 
Edward  Moore. 


(1)  18  Q.  B.  D.  469. 
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Mdroh  28.     Stock  Exchange — Principal  and  Agent — Bight  of  Broker  to  Indemnity  from 
-     -  Client — Payment  made  by  Broker  witJiovi  Client* s  Authority. 

A  broker  when  acting  as  agent  must  fkithfully  and  accurately  inform 
his  dient  what  the  real  transaction  is  that  he  has  entered  into  for  him, 
and  in  default  of  his  doing  so  he  cannot  maintain  an  action  against  the 
diebt  in  which  he  seeks  indemnity  from  him  for  moneys  paid  for  him 
in  obedience  to  his  instructions.  The  implied  contract  of  indemnity  in 
the  case  of  principal  and  agent  is  that  the  principal  will  indemnify  the 
agent  against  liability  incurred  by  him  under  the  contract  which  he  is 
instructed  to  make  by  his  principal,  but  not  against  a  payment  made 
by  him  without  authority. 

The  defendant  instructed  the  plaintifP,  a  stockbroker,  to  buy  for  her 
certain  shares  on  the  Stock  Exchange.  The  plaintiff  purchased  the 
shares  through  a  firm  of  stockbrokers  who  were  members  of  the  London 
Stock  Exchange.  The  London  brokers  bought  the  shares  from  a  jobber 
at  98t^  and  sent  a  bought  note  to  the  plaintiff  charging  him  *'  98^  net" 
for  the  shares,  the  price  at  which  they  had  bought  of  the  jobber  not 
being  disclosed.  The  word  '*net"  meant  the  jobber's  price  plus  the 
London  brokers'  remuneration.  The  plaintiff  sent  a  bought  note  to  the 
defendant  charging  her  98^  (not  adding  the  word  ''  net ")  plus  his  com- 
mission of  7«.  6d,  In  an  action  by  the  plaintiff  to  recover  from  the 
defendant  the  sum  the  plaintiff  had  paid  to  the  London  brokers  for 
the  shares : — 

Held  that  (assuming  the  London  brokers  only  added  to  the  jobber's 
price  such  a  sum  as  was  a  reasonable  reward  for  their  work),  in  the 
absence  of  proof  of  a  custom  on  the  Stock  Exchange  that  the  London 
brokers  could  add  something  to  the  jobber's  price  by  way  of  remunera- 
tion or  profit  and  call  it  ''net"  without  disdosing  to  the  phdntifl 
what  that  addition  was,  the  action  would  not  lie. 

Held,  further,  that  the  defendant  wajs  not  liable  to  the  plaintiff  for 
the  sum  claimed  in  the  action  less  such  amount  as  represented  the 
London  brokers'  addition  to  the  jobber's  price,  inasmuch  as,  in  order  to 
succeed,  the  plaintiff  must  prove  that  he  had  carried  out  his  client's 
instructions,  and  that  the  moneys  that  he  had  paid  for  her  were  paid 
within  the  authority  with  which  she  invested  him.  Having  knowingly 
departed  from  his  instructions,  he  could  not  recover  anything. 

FURTHBR  CoNSIDBaiTION. 

The  action  was  brought  by  the  plaintiff  Johnson  to  recover 
6492.  lis.  id.^  being  the  alleged  balance  dae  to  him  by  the 
defendant  in  respect  of  purchases  and  sales  by  the  plaintiff  as  a 
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stockbroker  on  behalf  of  the  defendant.    By  the  statement  of       i908 


defence  the  plaintiff  was  pat  to  the  proof  of  his  claim,  and  Johnson 
altematiyely  it  was  alleged  that  the  transactions  between  them  ksablit. 
were  gaming  and  wagering  within  the  statute.  The  action  was 
tried  with  a  special  jury  before  Bucknill  J.  at  the  Devon  Assizes, 
and  the  jary  found  against  the  defendant  on  the  defence  of  . 
gaming  and  wagering.  During  the  trial  the  plaintiff,  who  gave 
evidence,  said  that  he  was  a  broker  at  Plymouth,  and  that  in 
February,  1907,  he  commenced  business  as  a  stockbroker  on 
his  own  account;  that  he  sent  to  the  defendant  and  others  a 
circular  dated  February  8,  in  which  he  stated  that  he  had  made 
arrangements  with  a  London  firm  of  authorized  brokers  which 
would  secure  for  his  clients  the  advantage  of  having  all  business 
transacted  upon  the  very  best  and  safest  terms ;  that  in  May, 
1907,  the  defendant  gave  him  an  order  to  buy  for  her  some 
shares  on  the  Stock  Exchange,  which  he  purchased  through  a 
firm  of  stockbrokers  who  were  members  of  the  London  Stock 
Exchange ;  and  that  that  order  and  all  subsequent  orders  given 
by  the  defendant  were  carried  out  through  the  same  firm  and 
according  to  the  rules  and  customs  of  the  house.  What 
happened  was  this,  he  said :  **  I  sent  her  orders  to  my  London 
agents  of  the  London  Stock  Exchange,  and  they  sent  me  a  con- 
tract note  in  the  usual  form.  They  charged  me  no  commission. 
They  agreed  to  deal  with  me  on  the  terms  of  a  net  price."  To 
take  one  instance  as  a  general  example,  on  May  8, 1907,  the 
defendant  signed,  by  her  agent,  a  written  order  addressed  to  the 
plaintiff,  "I  buy  for  fortnightly  settlement  ten  Atchisons  at 
best."  That  order  the  plaintiff  sent  on  to  the  London  brokers, 
who,  in  their  turn,  dealt  with  a  jobber  and  bought  the  shares 
^^  98^,  and  then  wired  to  the  plaintiff  that  they  had  carried 


!  out  the  order  at  98^  ''  net."    The  same  day  they  sent  to  the 

plaintiff  a  bought  note,  *^  Bought  for  account  of  F.  Johnson,  Esq., 
subject  to  the  rules  and  customs  of  the  London  Stock  Exchange, 
ten  Atchison,  &c.,  shares  at  98}  net,  197Z.,  for  account  May  15." 
The  plaintiff  continued,  *'  I  don't  know  what  they,  the  London 
brokers,  made.  '  Net '  means  that  all  I  charge  for  com- 
mission is  my  own.  I  don't  know  what  they  do.  They 
mosfc   explain    that.      Then    I    sent    the    contract     note    to 
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1908  the  defendant."  That  note  was  in  this  form,  "Bought  for 
Johnson  account  of  Mrs.  Eearley  subject  to  the  rules  and  cusioros  of  the 
London  Stock  Exchange,  ten  Atchison,  <Ssc.,  shares  at  98^,  1971. ; 
commission,  7«.  Qd. ;  stamp,  Is. — 1972.  8^.  6d.  For  settlement 
May  16."  The  plaintiff  stated  that  in  every  case  he  had  paid 
the  London  brokers  regularly  every  fortnight.  On  cross- 
examination  he  said  that  the  defendant  instructed  him  to  buy 
for  her  on  the  Stock  Exchange  at  the  price  of  the  day,  but  he 
could  not  say  if  he  always  charged  her  such  prices,  but  he 
charged  her  what  the  London  brokers  charged  him,  who  probably 
bought  at  the  market  price  and  added  their  profit.  Then  a 
member  of  the  firm  of  London  brokers,  Lumsden  &  Co.,  gave 
evidence,  and  he  stated  that  the  transactions  with  the  plaintiff 
were  carried  out  according  to  the  rules  of  the  Stock  Exchange  in 
every  case  by  making  a  contract  with  a  jobber  in  the  usual 
manner.  He  stated  also  that  the  arrangement  between  his 
firm  and  the  plaintiff  was  that  his  firm  should  charge  the 
plaintiff  a  price  to  include  their  remuneration,  and  that  remunera- 
tion was  arrived  at  according  to  how  the  bargain  with  the  jobber 
appeared,  that  is,  that  sometimes  they  charged  no  remuneration, 
their  intention  being  that  the  business  should  appear  well  done, 
and  that  they  would  charge  their  commission  accordingly.  He 
repeated  that  **  net "  price  meant  the  purchase  price  plus  their 
remuneration,  and  that  they  had  no  fixed  scale  of  commission. 
On  cross-examination  he  stated  that  the  plaintiff  would  not  pass 
on  to  the  defendant  the  actual  price  at  which  his  firm,  the 
London  brokers,  bought  from  the  jobber.  At  the  end  of  the 
plaintiff's  case  it  was  urged  on  behalf  of  the  defendant  that  she 
was  entitled  to  repudiate  all  liability  on  the  ground  that,  on  the 
evidence,  the  plaintiff  had  not  charged  her  the  price  at  which 
the  London  broker  had  bought  for  her,  but  that  something  had 
been  added  to  it  of  which  she  knew  nothing  and  which  she  had 
not  ratified,  and  therefore  that  the  plaintiff  could  not  maintain 
the  action.  It  was  agreed  that  the  jury  should  decide  the  facts 
on  the  question  of  wagering,  and  that,  if  it  became  necessary, 
Bucknill  J.  should  decide  this  other  question,  with  liberty  to 
draw  inferences  of  fact.  The  jury  found  that  the  transactions 
were  not  gaming  and  wagering. 
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Foote,  K.C.f  and   W.   T.  Lawrance,  for  the  plaintiff.    The        1908 
plaintiff  carried  out  the  instructions  of  the  defendant  to  buy     johnsow 
stocks  and  shares  on  the  Stock  Exchange  on  her  account,  and    ^    ^* 
ihey  were  effected  at  the  best  price  of  the  day.    The  London 
brokers,  who  could  not  be  expected  to  work  for  the  defendant  for 
nothing,  only  added  to  the  jobber's  price  a  reasonable  sum  for 
their  own  remuneration.    That  the  defendant  was  bound  to  pay. 

MeLeod,  K.C,  and  J.  A.  Hawke^  for  the  defendant.  The 
defendant  has  been  charged  two  commissions  which  she  never 
agreed  to  pay,  namely,  one  commission  to  the  plaintiff  and  another 
oommission  to  the  London  brokers,  who  had  charged  what  they 
liked  from  time  to  time  without  disclosing  to  the  plaintiff  or 
to  her  the  nature  of  the  charge.  The  plaintiff  was  bound,  as  the 
defendant's  agent,  to  pass  on  to  her  the  real  contract  of  the  pur- 
chase of  stocks  and  shares.  That  he  has  failed  to  do,  but  has 
passed  on  another  contract  at  a  higher  price,  that  is,  the  real 
purchase  price  plus  the  London  brokers*  remuneration,  whatever 
they  chose  to  charge  for  doing  their  work.  For  example,  the 
real  purchase  price  of  the  ten  Atchison  shares  from  the  jobber 
was  98^,  but  the  London  brokers'  bought  note  sent  to  the  plain- 
tiff was  98^  net,  and  the  plaintiff's  bought  note  sent  on  to  the 
defendant  was  98}  without  the  word  ''net."  Therefore  the 
plaintiff  was  passing  on  to  the  defendant  not  the  real  price  at 
which  the  shares  were  bought  from  the  jobber,  but  another  price 
on  which  he  charged  her  his  commission  as  well,  so  that  he  was 
charging  her  a  commission  on  the  original  price  and  on  the 
London  brokers'  remuneration,  the  amount  of  which  she  had  no 
knowledge  of  and  which  she  never  ratified.  Further,  the  plain- 
tiff bought  as  a  principal  and  not  as  the  defendant's  agent,  and 
the  action  is  therefore  misconceived. 

Cur.  adv.  vtdt. 

March  28.    The  following  judgment  was  read  by 

BucKKiLL  J.,  who,  after  stating  the  facts  and  arguments, 
continued:  On  the  facts  which  I  have  stated  there  can  be  no 
doubt  that  the  plaintiff  was  the  agent  of  the  defendant  to 
bny  stocks  and  shares  on  her  behalf  through  brokers  on  the 
London  Stock  Exchange,  and  that  he  accepted  that  position 
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and  carried  out  her  orders  by  passing  them  on  to  the  brokers 
in  London,  who  in  their  turn  dealt  with  a  jobber  in  the 
asual  way  and  according  to  the  rales  and  customs  of  the 
London  Stock  Exchange.  In  my  opinion,  each  transaction 
with  the  jobber  should  have  been  transmitted  by  the  London 
brokers  to  the  plaintiff  at  the  purchase  price,  and,  if  and  when 
the  London  brokers  made  a  specific  charge  for  work  done  by 
them,  such  charge  should  also  have  been  clearly  notified  to  the 
plaintiff  and  by  him  to  his  principal,  the  defendant,  who  might 
or  might  not  have  agreed  to  it,  but,  instead  of  that,  the  jobber's 
price  was  never  passed  on  by  the  London  brokers  to  the  plaintiff, 
or  by  him  to  the  defendant.  Indeed  the  plaintiff  did  not  profess 
to  know  what,  in  the  several  transactions  that  he  carried  out  for 
the  defendant,  the  jobber's  price  was,  although  he  had  reason  to 
believe  that  it  was  not  the  price  that  he  passed  on  to  the 
defendant,  and  yet  the  price  which  he  debited  to  her  in  his 
contract  note  purported  to  be  the  jobber's  price,  for  he  left 
out  the  word  ^'  net,"  which,  had  it  been  retained,  might  have 
put  the  defendant  on  inquiry  as  to  its  meaning.  On  these  facts 
can  the  Court  decide  that,  supposing  the  London  brokers  only 
added  to  the  jobber's  price  such  a  sum  as  was  a  reasonable 
reward  for  their  work,  the  plaintiff  could  recover  it  from  the 
defendant  in  this  action  by  way  of  indemnity  for  money  paid  for 
her,  or,  failing  that,  can  the  Court  give  judgment  for  the  plaintiff 
for  the  sums  claimed  less  such  sum  as  represents  the  London 
brokers'  addition  to  the  jobber's  price  ?  I  am  of  opinion  that  it 
cannot  take  either  course.  If  there  existed  a  custom  on  the 
Stock  Exchange  that  in  such  cases  the  London  brokers  could  add 
something  to  the  jobber's  price  by  way  of  remuneration  or  profit, 
and  call  it  "  net "  without  even  disclosing  to  the  other  broker 
what  that  addition  was,  this  principal  might  be  liable,  even 
although  she  was  ignorant  of  the  custom ;  but  no  such  custom 
was  proved.  And,  on  the  alternative  case,  I  am  of  opinion  that 
the  defendant  is  not  liable  to  the  plaintiff  even  if  the  London 
brokers'  addition  to  the  jobber*s  price  should  be  deducted, 
because  to  succeed  in  this  action  the  plaintiff  must  prove  that  he 
has  carried  out  his  client's  instructions  and  that  the  moneys 
that  he  has  paid  for  her  were  paid  within  the  authority  with 
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whieh  she  inveBted  him.  Having  knowingly  departed  from  his 
mBtraetions,  he  is,  in  my  opioion,  not  entitled  to  succeed  at  all ' 
in  this  action  that  he  has  brought.  I  regret  the  necessity  of  my 
judgment  in  this  particular  case,  seeing  that  the  defence  of 
gaining,  which  was  the  main  defence  to  the  action,  did  not  succeed, 
the  jury  not  accepting  the  testimony  of  the  defendant  or  her 
principal  witness;  but  I  repeat  what  has  been  laid  down 
before  in  these  Courts  in  reference  to  Stock  Exchange  trans- 
actions between  a  broker  and  principal,  and  that  is  that  a  broker 
when  acting  as  agent  must  faithfully  and  accurately  inform  his 
client  what  the  real  transaction  is  that  he  has  made  for  him,  and 
that  in  default  of  his  doing  so  he  cannot  recover  in  an  action 
against  him  the  keynote  of  which  is  that  he  seeks  indemnity 
from  him  for  moneys  paid  for  him  in  obedience  to  his  instruc- 
tions. The  implied  contract  of  indemnity  in  the  case  of  principal 
and  agent  is  that  the  principal  will  indemnify  the  agent  against 
liability  incurred  by  him  under  the  contract  which  he  is 
instructed  to  make  by  his  principal,  but  not  against  a  payment 
made  by  him  without  authority.  The  case  of  Stange  dk  Co. 
v.  Lowitz  (1)  was  cited  by  counsel  for  the  defendant.  That 
was  an  action  by  outside  brokers  against  a  customer.  The 
plaintiffs  not  only  charged  the  defendant  a  broker's  commission, 
bat  had  themselves  added  in  the  contract  notes  which  they  sent 
to  the  defendant  something  to  the  price  at  which  they  had 
bought  through  a  member  of  the  Stock  Exchange,  and  on  that 
ground  the  defendant  claimed  to  repudiate  all  transactions  where 
that  had  been  done.  It  appears  from  the  report  of  the  case  that 
at  the  trial  the  plaintiffs  asked  that  these  additions  should  be 
deducted  from  their  claim,  and  that  judgment  should  be  in 
their  favour  for  the  balance,  and  Bidley  J.  gave  judgment 
for  such  amount.  But  the  Court  of  Appeal  reversed  that 
decision  and  gave  judgment  for  the  defendant.  The  facts  of 
that  case  were  different  to  the  facts  in  this.  There  the  plaintiffs 
had  in  fact  purchased  through  a  London  stockbroker  100 
Louisville  shares  at  60^,  but  they  (the  plaintiffs,  not  the 
London  broker)  had  charged  their  client,  the  defendant,  60^, 
as  also  their  brokerage  on  that  sum.  So  that  the  defence  was 
(1)  (1S98)  14  Times  L.  E.  468. 
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twofold,  for  either  the  defendant  oould  repudiate  the  transaction 
on  the  ground  that  the  plaintiffs  were  selling  to  him  as  principals, 
or  on  the  ground  that  they  were  charging  a  secret  profit. 

The  case  of  Nicholson  v.  Mansfield  dt  Co.  (1)  was  also  referred 
to  in  argument.  There  the  action  was  brought  by  the  client 
against  a  firm  of  outside  brokers,  alleging  that  he  had  paid  the 
defendants  moneys  on  the  faith  of  representations  that  the 
defendants  had  made  contracts  with  members  of  the  Stock 
Exchange  exactly  corresponding  with  the  contract  notes 
rendered  to  him,  the  plaintiff,  whereas  in  fact  the  defendants 
had  not  only  charged  their  own  commission,  but  added  one- 
sixteenth  to  the  price.  Bigham  J.,  before  whom  the  case  came, 
said  the  case  was  governed  by  Stange  v.  Lowitz  (2)  and  that  the 
defendants  would  have  to  pay  something.    The  case  was  settled. 

But  that  is  not  this  case,  where  the  plaintiff  charged  the 
defendant  the  same  price  as  that  at  which  he  had  been  debited  by 
the  London  stockbroker,  and  for  which,  in  the  first  place,  that 
broker  looked  to  him  for  payment.  He  was  not,  therefore,  either 
making  a  secret  profit,  nor  was  he  selling  as  a  principal.  Never- 
theless, the  principle  on  which  that  case  was  decided  is  the  same 
as  that  on  which  I  am  deciding  this  case,  namely,  that  an  agent 
cannot  recover  from  his  principal  as  on  an  indemnity  unless  he 
can  prove  that  what  he  has  done  and  for  which  he  seeks  indem- 
nity was  within  the  scope  of  his  authority.  The  result  is, 
therefore,  this — that  the  defendant  is  entitled  to  repudiate  the 
transactions  which  are  the  subject  of  this  action,  and  there  must 
be  judgment  in  her  favour,  with  costs,  all  costs  incurred  by  the 
plaintiff  in  relation  to  the  defence  of  gaming  and  wagering  to  be 
set  off  against  the  other  costs. 

Judgment  accordingly. 


Solicitors  for  plaintiff :  Law  <t  Worssam,for  Bickle  dt  Wilcocks, 
Plymouth. 

Solicitor  for  defendant :  H.  Dobellf  for  J.  P.  DobeU,  Plymouth. 


(1)  (1901)  17  Times  L.  R.  259. 


(2)  14  Times  L.  B.  468. 

J.  E.  A. 
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[IN    THE    COURT    OF    APPEAL.]  C.  A. 

THE  GRAMOPHONE  AND  TYPEWRITER,  LIMITED  v.   ^%f  ^?'  ^^'» 

STANLEY. 

Bevmue — Income  Tax — Company  resident  in  United  Kingdom — Shares  held  in 
foreign  Company — Conirol^-Income  Tax  Act,  1863  (16  c^  17  Vict,  c.  34), 
8ched.D. 

An  English  company  carrying  on  business  in  the  United  Kingdom 
was  the  holder  of  all  the  shares  in  a  G^ennan  company : — 

Sddf  that  that  fact  alone  did  not  make  the  business  of  the  German 
company  the  business  of  the  English  company  so  as  to  render  the 
English  company  liable  to  income  tax  under  Sched.  D  of  16  &  17  Yict. 
c.  34,  upon  the  fuU  amount  of  ihe  profits  made  by  the  German 
company;  and  that  the  English  company  was  only  liable  to  pay 
income  tax  upon  such  profits  of  the  Oerman  company  as  had  been 
received  in  this  country. 

Decision  of  Walton  J.,  [1906]  2  K  B.  856,  affirmed. 

Appbal  from  a  decision  of  Walton  J.  (1)  on  a  case  stated  by 
the  Commissioners  of  Inland  Revenue,  the  point  being  whether 
the  above-named  English  company  was  liable  to  income  tax  in 
respect  of  profits  made  by  a  German  company  in  which  the 
English  company  held  all  the  shares. 

The  case  stated  by  the  Commissioners  is  set  out  in  detail  in  the 
report  of  the  case  in  the  Court  below,  and  the  following  summary 
is  sufficient  for  the  purposes  of  this  report. 

At  a  meeting  of  the  Commissioners  on  January  22, 1908,  the 
Gramophone  and  Typewriter,  Limited,  the  appellants,  appealed 
against  an  assessment  under  Sched.  D  of  16  &  17  Yict.  c.  84  for 
the  year  ended  April  5,  1902,  amounting  to  79,848{.  The 
appellant  company  is  an  English  company  registered  under  the 
Companies  Acts,  1862  to  1898,  on  December  10,  1900,  having  a 
registered  office  at  21,  City  Road,  in  the  city  of  London  (formerly 
at  31,  Maiden  Lane,  Covent  Garden,  in  the  city  of  Westminster). 
The  memorandum  of  association  of  the  appellant  company  states 
that  the  objects  for  which  the  company  is  established  are  (inter 
alia)  to  acquire  and  take  over,  as  a  going  concern,  the  business 
and  undertaking  carried  on  at  81,  Maiden  Lane,  London,  W.C, 
(1)  [1906]  2  K  B.  856. 
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G.A.  and  elsewhere,  under  the  style  or  firm  of  ''The  Gramophone 

1908  Company,  Limited,"  and  all  or  any  of  the  assets  and  liabilities 

Qj^^Q.  of   the  proprietors  of  such    business  and  undertaking.    The 

PHONE  AND  Deutsche  Grammophon  Aktiengesellschaft,  herein  referred  to  as 

TtPEWBITBB,  r  o  ' 

Limited  the  German  company,  was  registered  on  January  80, 1900,  and 
Stanley,  amongst  those  who  united  in  forming  it  were  the  Gramophone 
Company,  Limited,  named  in  the  memorandum  of  association 
of  the  appellant  company.  The  German  company  was  con- 
stituted on  January  80,  1900,  under  a  deed  of  association,  a 
joint  stock  company  with  limited  liability  in  conformity  with  the 
German  law,  with  its  head  office  in  Berhn.  Art.  218  of  the 
German  Code  is  as  follows:— "Shareholders  cannot  demand 
back  their  money,  they  have  only  a  right  during  the  duration  of 
the  company  to  net  profit,  unless  such  distribution  is  prohibited 
either  by  the  law  or  by  the  articles."  The  constitution,  or 
administration  as  it  is  called,  of  the  German  company  pro- 
vides that  ''  The  official  bodies  of  the  company  are  (a)  the 
general  meeting  of  shareholders,  (b)  the  board  of  supervision, 
(c)  the  board  of  management."  The  balance-sheet  and  distribu- 
tion of  profits  is  to  be  prepared  and  made  in  accordance  with  the 
following  articles:  ''The  business  year  comprises  the  period 
from  September  1  to  August  31  of  the  following  year.  The  first 
business  year  extends  from  the  day  of  the  registration  of  the  com- 
pany to  August  81, 1900.  The  board  of  management  has  to  deter- 
mine every  year,  with  the  sanction  of  the  board  of  supervision,  how 
much  shall  be  written  off  annually  from  the  book  value  of  the  im- 
movable and  movable  property.  With  regard  to  the  depreciation 
of  the  patents,  at  least  one-third  of  the  working  profit  remaining 
after  deduction  of  all  the  business  expenses  shall,  before  anything 
is  written  off  the  immovable  property,  be  devoted  to  writing  off 
amounts  on  patents  or  similar  accounts.  The  balance-sheet  is  to 
be  made  up  to  August  81.  The  net  profit  remaining  after 
writing  off  all  depreciation  and  setting  aside  all  reserves  and 
carrying  forward  any  sum  to  new  account  shall  be  distributed  as 
follows :  (1.)  In  the  first  place  the  shareholders  shall  receive  a 
dividend  up  to  4  per  cent,  on  the  paid-up  share  capital.  (2.)  The 
board  of  supervision  shall  then  receive  a  percentage  of  6  per 
cent,  of  the  remainder.     (8.)  The  rest  shall  be  distributed  as  a 
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further  dividend."  The  Gterman  company  in  making  up  its  c.A. 
bftlance-Bheet  stated  its  total  profits  at  79,848!.  10s.  lOi.,  but  of  1908 
that  amount  15,0002.  was,  in  accordance  mth  the  requirements  geamo^ 
of  German  law,  transferred  to  a  depreciation  fund.  The  appel-  ^^^j^jjl 
knt  company  now  holds  all  the  shares  of  the  German  company,  Limited 
and  the  members  of  the  board  of  management  of  the  German  btaitlbt. 
company  are  also  directors  of  the  appellant  company,  and  the 
members  of  the  board  of  supervision  of  the  German  pompany 
are  nominees  of  the  appellant  company.  The  directors  of  the 
appellant  company,  in  accordance  with  the  requirements  con- 
tained in  the  articles  of  association  of  the  same  company,  pre- 
sented their  report  to  their  shareholders  for  the  year  ended 
Jane  SO,  1901.  From  that  report  a  total  credit  balance  appears 
of  79,S48Z.  10<.  lOd.,  which  balance  was  appropriated  in  manner 
Bet  forth  in  the  report,  and  the  whole  of  which  balance  was 
included  in  the  assessment  now  appealed  against.  It  was 
admitted  on  the  hearing  of  the  appeal  that  the  whole  of  the  sum 
of  79,848Z.  108.  lOd.  was  liable  to  be  taxed  under  Sched.  D 
except  as  to  15,0002.,  part  thereof,  a  sum  stated  in  the  report  to 
have  been  transferred  **  to  patents  account,  Germany,  in  accord- 
ance with  German  law."  This  sum  of  15,0002.,  transferred  to 
patents  account  to  meet  the  requirements  of  the  German  law, 
concerns  the  appellant  company  in  respect  of  their  interest  in 
the  German  company.  In  the  report  of  the  directors  of  the 
appellant  company  the  whole  of  the  profits  of  the  German  com- 
pany are  brought  in  in  one  sum,  but  the  board  of  management 
of  the  German  company  have  set  aside  and  transferred  to  their 
patents  account  the  sum  of  15,0002.,  which  amount  is  equivalent 
to  the  deterioration  during  the  year  of  the  value  of  the  patents 
purchased  by  the  German  company,  since  these  patents  at  the 
time  of  the  constitution  of  the  G-erman  company  had  three  years 
to  run.  This  sum  of  15,0002.  is  provided  out  of  earnings  of  the 
German  company.  It  was  contended  on  behalf  of  the  appellant 
company  (1.)  that  the  sum  of  15,0002.  transferred  to  the  patents 
account  in  conformity  with  the  German  law  by  the  German 
company  is  not  chargeable  with  income  tax ;  that  the  sum  of 
16,0002.  was  not  profits  of  the  appellant  company,  inasmuch  as 
there  was  no  resolution  in  general  meeting  of  the  German 
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G.  A.       company  for  the  distribution  of  this  sum  among  the  shareholders, 
1908        and  by  German  law  this  sum  could  not  be  so  distributed ;  and 
Qjj^jjQ.     that  the  sum  of  15,000Z.  was  not  profits  or  gains  at  all  within  the 
PHOKKAND  meaning  of  the  Income  Tax  Acts,  either  of  the  German  company 
Limited   'or  the  appellant  company.   The  Commissioners  held  (1.)  that  the 
Stanley.    English  company  controlled  the  German  company  from  England, 
and  that  the  head  and  seat  and  directing  power  of  the  appellant 
company  were  at  the  appellants*  registered  office  in  London; 
(2.)  that  the  entire  business  of  the  German  company  was  carried  on 
by  and  was  the  business  and  property  of  the  appellant  company, 
and  that  the  profits  of  the  German  company  were  the  profits  of 
the  appellant  company,  and  that  this  sum  of  15,O0OZ.  was  profits 
of  the  appellant  company  within  the  meaning  of  the  Income 
Tax  Acts,  and,  further,  that  all  the  profits  of  the  German  com- 
pany should  be  assessed  without  regard  to  the  mode  of  applica- 
tion of  such  profits,  and  they  confirmed  the  assessment. 

Walton  J.,  in  a  considered  judgment,  came  to  the  conclusion 
that  there  was  no  evidence  that  these  profits  were  the  profits  of 
the  appellant  company:  that  the  mere  fact  that  the  English 
company  held  all  the  shares  in  the  foreign  company  did  not 
make  the  business  of  the  foreign  company  the  business  of  the 
English  company;  and  he  accordingly  allowed  the  company's 
appeal. 

From  this  decision  the  surveyor  of  taxes  appealed.  The 
appeal  was  heard  on  March  12, 18,  and  16. 

Sir  W.  S,  Bobson,  A.-O.,  and  William  Finlay,  for  the  Crown. 
The  Commissioners  have  found  that  the  Gramophone  Com- 
pany carries  on  business  wholly  or  partially  in  Germany,  and 
that  finding  cannot  be  disturbed  it  there  is  any  evidence  to 
support  it.  This  company  holds  all  the  shares  in  the  German 
company,  nominates  the  officers  of  the  German  company, 
and  the  English  directors  are  also  the  German  directors.  If  the 
head  and  seat  of  the  German  business  are  in  fact  in  England, 
then  the  whole  of  the  profits  of  the  German  business  are  brought 
into  account  in  assessing  the  profits  of  the  English  business. 
Therefore  the  whole  of  the  German  profits  are  to  be  taken  into 
account,  however  appropriated.      The  mere  interposition   of  a 
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foreign  body  does  not  defeat  the  claims  of  the  revenue  if  in       c.  a. 
point  of  fact  the  English  company  is  carrying  on  the  business :        1908 
AU4mza  Co.,  Ld.  v.  BeU  (1) ;  San  Patdo  {Brazilian)  Ry,  Co.,  Ld.  v.      Gramo- 
Carter  (2) ;  ApViorpe  v.  Peter  Schoenhofen  Bremng  Co.,  Ld.  (8) ;  TypEWRf^ER, 
St  Louii  Breweries  v.  Apthorpe  (4) ;  London  Bank  of  Mexico  and     Limited 
South  America  v.  Apthorpe,  (5)  Stanley. 

[Flbtcher  Moulton  L.J.  referred  to  Colquhoun  v.  Brooks.  (6)] 
That  is  distinguishable  because  there  the  English  business  and 
I  the  foreign  business  were  entirely  distinct ;  it  was  not  a  case  of 

i  an  English  company  controlling  the  business  of  a  foreign  com- 

pany by  acquiring  the  whole  of  its  shares,  and  it  is  distinguished 
by  the  Court  of  Appeal  in  Aptkorpe  v.  Peter  Schoenhofen  Brewing 
Co.,  Ld.  (S),  which  is  on  all  fours  with  the  present  case.  In 
estimating  profits  for  revenue  purposes,  no  deduction  is  made  for 
depreciation  of  capital,  and  it  is  immaterial  how  those  profits  are 
applied :  Mersey  Docks  and  Harbour  Board  v.  Luocm  (7) ;  Coltness 
Iron  Co.  V.  Black.  (8)  The  English  company  are  therefore  liable 
to  taxation  in  respect  of  the  15,0002. 

Danckwerts,  K.C.,  and  R.  Vaughan  Williams,  for  the  English 
eompany.  The  English  law  does  not  tax  the  person  who  carries 
(m  a  business  in  respect  of  profits  which  do  not  belong  to  him 
except  in  certain  specific  cases  included  in  ss.  40-46  of  the 
hieome  Tax  Act,  1842,  of  which  this  is  not  one.  The  point  is, 
to  whom  does  the  foreign  business  belong  and  by  whom  is 
it  being  carried  on?  If  the  profits  are  the  profits  of  the 
English  company,  the  employment  of  a  foreign  company  is 
immaterial,  and  it  is  immaterial  whether  the  employer  has  all 
the  shares  or  only  sufficient  to  control  the  foreign  company,  and 
when  once  it  is  found  that  the  profits  are  taxable,  it  is  immaterial 
how  they  are  to  be  applied,  whether  in  the  formation  of  a  sinking 
fund  or  in  any  other  way ;  but  the  question  is,  whose  profits  are 
these  ?  The  fact  that  the  same  people  are  on  the  boards  of  the 
^  two  Gompanies  does  not  make  the  one  company's  business  or  the 

one  company's  profit  the  business  or  profit  of  the  other. 

(1)  [1906]  A.  C.  18.  (6)  [1891]  2  a  B.  878. 

(2)  [1896]  A.  C.  31.  (6)  (1889)  14  App.  Oa«.  493. 

(3)  (1899)  4  Tax  Cases,  41.  (7)  (1881)  1  Tax  Ohms,  385. 

(4)  (1898)  4  Tax  Cases,  1 1 1.  (8)  (1881)  6  App.  Cas.  816. 
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0.  A.  The  two  boards  have  independent  f  anctions  and  independent 

1908       responsibilities,  and  they  are  regulated  by  different  laws.    By 


Geamo-  the  law  of  Germany  a  German  company  cannot  carry  on  the 
Typ^^otkb  l^^siness  of  the  company  for  the  benefit  of  a  third  party  withoat 
Limited  the  consent  of  a  general  meeting,  and  in  this  case  no  such  consent 
Stanley,  has  been  obtained.  The  holding  by  one  company  of  the  whole 
or  a  preponderating  proportion  of  the  shares  in  another  com- 
pany, does  not  constitute  that  other  company  the  agent  of  the 
first :  Kodak,  Ld.  v.  Clark.  (1)  A  shareholder  has  no  interest  in 
the  property  as  such  or  the  profits  as  such  of  the  company ;  he 
has  no  inchoate  or  other  right  until  the  dividends  have  been 
declared :  Browne  v.  CoUins  (2) ;  and  he  has  no  right  to  complain 
of  those  who  are  managing  the  affairs  of  the  company  except 
through  the  company :  Orr  v.  OUugow,  dc,  Ry.  Co.  (8)  There- 
fore in  this  case  the  business  of  the  German  company  is  not  the 
business  of  the  English  company,  and  the  English  company  is 
not  entitled  to  the  profits  of  the  German  company,  except  what 
it  gets  as  a  shareholder  of  that  company,  i.e.,  the  divisible  profits 
which  come  over  here.  In  Apthorpe  v.  Peter  Schoenhofen  Brewing 
Co.,  Ld.  (4)  the  American  company  was  a  mere  simulacrum.  The 
American  company  held  the  property  as  trustee  for  the  English 
company ;  the  business  was  carried  on  by  the  English  company 
with  English  servants  and  with  English  capital;  and  the 
American  directors  were  delegates  of  the  English  directors. 
The  decision  in  Bartholomay  Bretving  Co.  {of  Rochester),  Ld.  v. 
Wyatt  (5)  is  in  favour  of  the  respondents. 

[Buckley  L.J.  referred  to  Automatic  Self-Cleansing  Filter 
Syndicate  Co.,  Ld.  v.  Cunningha/ine.  (6)] 

No  one  can  be  taxed  under  Sched.  D  except  for  his  own 
profits :  here  there  are  two  separate  entities ;  the  English  com- 
pany is  only  a  holder  of  shares  in  the  German  company,  on  which 
it  receives  dividends  on  which  income  tax  is  paid.  The  profits  in 
question  are  therefore  the  profits  of  the  German  company  and  are 
not  liable  to  income  tax. 

(1)  [1902]   2  K  B.  460,   464-6;  (3)  (1860)  3  Macq.  799,  804. 
[1903]  1  K.  B.  606.                                      (4)  4  Tax  Oases,  41. 

(2)  (1871)  L.  B.  12  Eq.  686,  694.  (6)  [1893]  2  a  B.  499. 

(6)  [1906]  2  du  34. 
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Sir  W.  S.  Robson,  A.-O.,  in  reply.    This  really  is  a  question  of       c.  A. 
het  more  than  of  law,  and  the  findings  of  the  Commissioners  in       1908 


the  ease  are  findings  of  fact  which  cannot  be  interfered  with,  and     qbamo- 
on  these  findings  the  company  are  "  stated  out  of  Court."  T^^ninu, 


Limited 
C/i4r.  adv.  vult.  v. 

Stanley. 


March  27.  Cozbns-Habdt  M.B.  This  is  an  appeal  from  the 
judgment  of  Walton  J.,  who  held  that  the  plaintiGf  company, 
whom  I  shall  call  the  English  company,  are  not  liable  to  pay 
income  tax  in  respect  of  16,000Z.,  part  of  the  profits  of  a  German 
company,  not  distributed  in  the  way  of  dividend  or  transmitted 
to  England,  but  wiltten  off  by  the  German  company  in  Germany 
to  meet  the  depreciation  of  patents.  The  question  arises  on  a 
ease  stated  by  the  Commissioners.  It  is  undoubtedly  true  tbat, 
if  the  Commissioners  find  a  fact,  it  is  not  open  to  this  Court  to 
question  that  finding  unless  there  is  no  evidence  to  support  it. 
If,  however,  the  Commissioners  state  the  evidence  which  was 
before  them,  and  add  that  upon  such  evidence  they  hold  that 
certain  results  follow,  I  think  it  is  open,  and  was  intended  by  the 
Commissioners  that  it  should  be  open,  to  the  Court  to  say 
whether  the  evidence  justified  what  the  Commissioners  held.  I 
am  satisfied  that  the  case  stated  by  the  Commissioners  falls  under 
the  latter  head.  They  have  carefully  stated  the  evidence,  but 
they  have  not,  in  my  opinion,  to  use  the  words  found  in  one  of 
the  authorities,  **  stated  the  appellants  out  of  Court."  I  may 
add  that  the  arguments  before  Walton  J.  proceeded  upon  this 
footing. 

The  German  company  was  established  in  Germany  in  1900 
in  accordance  with  German  law.  It  was  undoubtedly  a 
company  with  several  shareholders,  who  brought  in  con- 
siderable capital.  One  of  those  shareholders  was  an  English 
company  whose  undertaking  was  subsequently  acquired  by 
the  present  English  company.  At  some  date,  which  is  not 
stated,  the  English  company  acquired  all  the  shares  of  the 
German  company,  and  I  assume  in  favour  of  the  Crown  that 
this  event  had  happened  before  the  material  dates.  The  fact 
that  an  individual  by  himself  or  his  nominees  holds  practically 
all  the  shares  in  a  company  may  give  him  the  control  of  the 
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G.  A.       company  in  the  sense  that  it  may  enable  him  by  exercising  his 
1908       voting  powers  to  turn  out  the  directors  and  to  enforce  his  own 
Q^j^T^o-     views  as  to  policy,  but  it  does  not  in  any  way  diminish  the  rights 
PHoiTBAND  Qj.  powers  of  the  directors,  or  make  the  property  or  assets  of  the 
Limited     company  his,  as  distinct  from  the  corporation's.    Nor  does  it 
Staklet.    make  any  difference  if  he  acquires  not  practically  the  whole,  but 
coze^^^iaidy  absolutcly  the  whole,  of  the  shares.    The  business  of  the  com- 
^'^       pany  does  not  thereby  become  his  business.    He  is  still  entitled 
to  receive  dividends  on  his  shares,  but  no  more.    I  do  not  doubt 
that  a  person  in  that  position  may  cause  such  an  arrangement  to 
be  entered  into  between  himself  and  the  company  as  will  suffice 
to  constitute  the  company  his  agent  for  the  purpose  of  carrying 
on  the  business,    and   thereupon   the    business  will  become; 
for  all  taxing  purposes,  his  business.     Whether  this  conse- 
quence follows  is  in  each  case  a  matter  of  fact.     In  the  present 
case  I  am  unable  to  discover  anything  in  addition   to    the 
holding  of  the  shares  which  in  any  way  supports  this  con- 
clusion.   The  German  company  was  not  at  first,  and  there  is  no 
evidence  that  it  has  ever  become,  a  sham  company  or  a  mere 
cloak  for  the  English  company.    It  has  its  board  of  management 
and  its  board  of  supervision  as  required  by  the  German  law. 
Its  accounts  are  made  out  in  accordance  with  German  law.    On 
the  other  hand  the  English  company  has  its  board  of  directors, 
some  of  whom  are  on  the  German  board.     It  has  a  proper 
account  and  balance-sheet,  in  which  its  interest  in  the  German 
company  is  described  accurately  as  so  many  shares  in  the  German 
company,  and  the  gross  profits  of  the  German  company  are  in  no 
way  brought  into  the  profit  and  loss  account  of  the  English 
company.     Against  this  the  only  thing  to  be  said  is  that  the 
chairman  of  the  English  company  made  a  foolish  speech  in  which 
he  treated  the  gross  profits  of  the  German  company  as  profits  of 
the  English  company,  but  the  dividend  declared  by  the  English 
company  did  not  proceed  upon  this  footing.    In  my  opinion  it 
would  be  wrong  to  attribute  to  the  loose  and  inaccurate  language 
of  the  chairman  a  force  sufficient  to  override  the  formal  acts  of 
both  the  English  company  and  the  German  company  and  all  the 
other  circumstances  of  the  case.    The  Crown  can,  in  my  opinion, 
only  succeed  by  making  out  that   the  German  company  was 


M.R. 
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merely  the  agent  of  the  English  company  as  principal  in  carrying       c.  A. 
on  the  business.    Nothing  short  of  this  would  suffice,  and  I  can       i908 
see  nothing  to  justify  such  a  conclusion.    We  have  been  greatly     gramoT^ 
pressed  by  the  case  of  Apthorpe  v.  Peter  Schoenhofen  Brewing  m^^^^^f^ 
Co.,  Ld.  (1)      But  when    the  facts  of  that  case  are  looked    Limitbd 
into  it  is  apparent  that  the  Chicago  company  was  a  mere  form,    Stanley. 
kept  up  to  satisfy  the  American    law,  and    that    the    three  ooM^Tiaidy 
American  directors  accepted  the  position  of  delegates  of  the 
English  company.    The  officers  and  servants  of  the  American 
company  were  appointed  and  dismissed  by  the  English  company, 
and  the  working  capital  required  for  carrying  on  the  business 
was  provided  by  the  English  company.    In  other  words,  the 
relation  of  principal  and  agent  did  exist  in  that  case.    If  an 
action  was  brought  by  a  creditor  of  the  German  company  against 
flie  English  company  as  undisclosed  principal,  and  the  only 
materials  before  the  jury  were  those  found  in  the  case  stated  by 
the  (Commissioners,  I  think  it  would  be  the  duty  of  the  judge  to 
nonsuit  the  plaintiff.     If  it  is  said  that  the  relation  between  the 
eompanies  was  that  of  trustee  and  cestui  que  trust  rather  than 
that  of  agent  and  principal,  I  think  it  is  equally  clear  that  no 
action  could  be  maintained  on  that  footing.     In  my  opinion 
Walton  J.'s  decision  was  perfectly  right.    The  English  company 
is  only  liable  to  pay  income  tax  upon  such  portions  of  the  profits 
of  the  Grerman  company  as  have  been  received  in  this  country. 
The  appeal  must  be  dismissed  with  costs. 

Fletghbb  Moulton  L.  J.    I  am  of  the  same  opinion. 

Much  of  the  law  applicable  to  the  question  before  us  is  not 
open  to  reasonable  doubt.  The  holding  of  shares  in  a  foreign 
corporation,  entirely  situated  and  carrying  on  business  in  a 
foreign  country,  comes  unquestionably  under  r.  5.  The  English 
holder  is  liable  only  for  such  profits  as  he  actually  receives  in 
this  country  by  way  of  dividend,  and  is  in  nowise  responsible 
for  what  the  actual  profits  of  the  corporation  itself  have  been, 
nor  whether  according  to  English  law  a  larger  amount  might 
have  been  divided  as  dividend.  The  profits  of  the  corporation 
are  not  profits  of  any  business  carried  on  by  him  in  a  foreign 

(1)  4  Tax  Oases,  41. 
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oountry,  because  the  individual  corporator  does  not  carry  on 

the  business  of  the  corporation.    He  is  only  entitled  to  the  profits 

qbamo-     0^  i^A^  business  to  a  certain  extent,  fixed  and  ascertained  in  a 

Typew^bitbb,  ®^^**^  ^*^y  depending  on  the  constitution  of  the  corporation  and 

Limited     his  holding  in  it. 

This  legal  proposition  that  the  legal  corporator  cannot  be 
held  to  be  wholly  or  partly  carrying  on  the  business  of  the 
corporation  is  not  weakened  by  the  fact  that  the  extent  of  his 
interest  in  it  entitles  him  to  exercise  a  greater  or  less  amount  of 
control  over  the  manner  in  which  that  business  is  carried  on. 
Such  control  is  inseparable  from  his  position  as  a  corporator 
and  is  a  wholly  different  thing  both  in  fact  and  in  law  from 
carrying  on  the  business  himself.  The  directors  and  employees 
of  the  corporation  are  not  his  agents,  and  he  has  no  power  of 
giving  directions  to  them  which  they  must  obey.  It  has  been 
decided  by  this  Court,  in  the  case  of  Aviomatic  Setf-Cleansing 
Filter  Syndicate  Co.^  Ld.  v.  Cunmnghame  (1),  that  in  an  English 
company,  by  whose  articles  of  association  certain  powers  are 
placed  in  the  hands  of  the  directors,  shareholders  cannot 
interfere  with  the  exercise  of  those  powers  by  the  directors,  even 
by  a  majority  at  a  general  meeting.  Their  course  is  to  obtain 
the  requisite  majority  to  remove  the  directors  and  put  persons 
in  their  place  who  agree  to  their  policy.  This  shows  that  the 
control  of  individual  corporators  is  something  wholly  different 
from  the  management  of  the  business  itself. 

Nor  is  this  principle  less  true  when  the  holding  of  the 
individual  corporator  is  so  large  that  he  is  able  to  override  the 
wishes  of  the  other  corporators  in  matters  relating  to  the  con- 
trol of  the  business  of  the  company.  The  extent,  but  not  the 
nature,  of  his  power  is  changed  by  the  magnitude  of  his  holding. 
It  is  not  open  in  this  Court  to  dispute  this  proposition  of  law, 
inasmuch  as  in  Kodak^  Ld.  v.  Clark  (2)  this  Court  decided  that 
it  applied  to  a  case  where  the  holding  of  an  English  company  in 
a  foreign  corporation  amounted  to  98  per  cent,  of  the  total 
capital  of  the  corporation.  But  apart  from  this  decision,  which 
is  binding  upon  us,  I  am  of  opinion  that  it  is  sound  law.  I  can 
see   nothing    changed    in    the    relationship  of  the  individual 

(l)  [1906]  2  Ch.  34.  (2)  [1902]  2  K.  B.  450 ;  [1903]  1  K  B.  505. 
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eorporator  to  the  business  of  the  corporation  by  the  fact  that       c.  A. 
he  is  a  large  holder  of  the  stock.  1908 

The  present  case  requires  us  to  examine    a  more  difficult     gbaho. 
question,  namely,  that  of  an  individual  corporator  who  owns  the  ty?2w*  wwl 
whole  of  the  stock  of  the  corporation.    According  to  English    limited 
law  it  is  not  possible  for  an  individual  corporator  to  be  the  legal    Stanlbt. 
owner  of  the  whole  of  the  stock  of  a  company  of  this  kind  so  as      Filter 
legally  to  be  the  sole  shareholder,  inasmuch  as  the  company     ^ 
would  by  English  law  cease  to  exist  if  the  number  of  corporators 
fell  below  a  certain  standard.     But  according  to  German  law 
no  such  limitation  appears  to  exist,  and  in  the  present  case  the 
respondents  acquired  the  whole  of  the  shares  of  the  German 
Gramophone  Company,  without  thereby  terminating  or  inter- 
fering with  its  corporate  existence  or  the  legal  incidents  thereof 
and  it  is  in  consequence  of  such  acquisition  that  the  present 
dispute  arises. 

Treating  it  as  an  abstract  proposition  of  law,  I  am  of  opinion 
that  the  acquisition  of  the  whole  of  the  shares  of  a  corporation 
by  one  individual  does  not  of  itself  alter  the  nature  of  his  rela- 
tionship to  the  corporation.  His  de  facto  control  when  he 
possesses  98  per  cent,  is  probably  complete  from  a  practical 
point  of  view,  and  although  it  is  no  doubt  rendered  more  com- 
plete in  theory  when  he  possesses  himself  of  the  whole  of  the 
shares,  it  is  still  of  the  nature  of  a  control  exercised  by  cor- 
porators over  the  corporation,  and  does  not  make  him  and  the 
corporation  in  any  sense  identical.  The  directors  of  the  cor- 
poration do  not  become  his  agents.  Their  duties  are  still 
controlled  by  the  rules  and  constitution  of  the  corporation  itself. 
Nor  is  this  consideration  one  of  theoretical  law  only.  The  fact 
that  the  whole  of  the  shares  of  the  corporation  are  held  by  one 
individual  at  one  moment  by  no  means  implies  that  they  will  be 
80  held  at  a  future  time,  and  the  responsibility  of  the  directors  and 
officers  of  the  corporation  is  to  the  corporation  itself,  whatever 
be  its  compositioii  at  any  moment  as  to  number  of  corporators. 
It  will  be  no  excuse  to  them  when  called  to  account  in  the 
regular  way  and  at  the  regular  periods,  according  to  the  con- 
stitution of  the  corporation,  to  plead  that  they  obeyed  the 
directions  of  the  individual  corporators  as  they  existed  at   a 
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particular  moment  (unless  given  in  the  manner  prescribed  by 
the  constitution  of  the  corporation),  and  on  the  strength  of  such 
directions  failed  to  obey  the  corporate  rules. 
The  German  company  was  not  in  its  inception  a  "  one  man  " 


Stanley. 

Fletoher 
lioulton  L.J. 


Gbamo- 
phoke  and 
Typbweitbb, 
Limited     company.    It  was  formed  by  the  coalition  of  three  firms  or 

companies,  of  which  one  was  a  predecessor  of  the  present  English 
company.  Its  capital  consisted  of  1000  shares,  of  which  540 
were  held  by  the  then  existing  English  company  and  the  other 
460  were  held  independently.  Although,  therefore,  from  the 
first  the  English  interest  in  the  company  was  what  is  often  called 
a  "  controlling  interest,"  there  was  a  substantial  holding  in  the 
company  in  other  hands,  so  that  there  can  be  no  doubt  that 
initially  it  was  a  bona  fide  German  company  in  which  the 
interest  of  the  English  company  was  only  that  of  holding  shares. 
From  the  time  of  its  formation  to  the  date  with  which  we  have 
to  deal  it  has  been  carried  on,  so  far  as  appears,  in  a  strictly 
regular  manner  as  a  German  company.  It  possesses  German 
statutes,  the  requirements  of  which  have  been  punctiliously 
complied  with  by  the  governing  body  of  the  company.  The 
balance-sheets  for  each  year  are  before  us,  and  they  shew 
that  the  management  have  put  aside  the  sums  which  they 
were  required  to  put  aside  for  depreciation  by  German  company 
law,  and  they  have  also  put  aside  sums  in  respect  of  the  deprecia- 
tion of  the  patents  which  were  in  accordance  with  the  provisions 
of  the  statutes  of  the  company,  though  larger  than  the  minimum 
prescribed  thereby.  Dividends  have  been  regularly  declared 
and  the  balance  carried  forward.  It  is  further  to  be  remarked 
that  there  is  no  trace  of  anything  like  the  relationship 
of  agency  between  the  German  company  and  the  English 
company  at  any  part  of  its  existence.  The  proceedings  at 
the  general  meetings  are  quite  regular,  and  in  some  cases  deal 
with  the  price  at  which  goods  are  purchased  by  the  German 
company  from  the  English  company.  They  regulate  the  salaries 
to  be  paid  to  the  German  Aufsichtsrath  or  board  of  supervision, 
and  it  is  evident  from  the  accounts  that  the  German  Yorstand  or 
management  was  paid  an  amount  based  on  the  result  of  the 
trading.  Indeed,  there  has  been  no  suggestion  from  first  to  last 
that  the  German  company  has  not  been  regularly  carried  on  as 
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though  it  were  an  independent  company  (except  perhaps  as  to       c.  a. 
one  matter  with  which  I  shall  presently  deal),  and  it  seems  to       1908 
me  clear  that  at  any  time  the  English  company,  which  now     qk^mo- 
possesses  the  whole  of   the  shares  of  the  German  company,  ^^^'^^^'^^ 
might  have  sold  any  proportion  of  them  to  independent  cor-     Limited 
porators,   and  the  latter  would  have  found  the  affairs  of  the    stan'lbt. 
German  company  in  strict  order,  just  as  though  it  had  been      pj^er 
carried  on  throughout  as  a  company  in  which  the  shares  were  ^^^^  ^^' 
held  in  many  hands. 

During  the  argument  counsel  for  the  Crown  pressed  upon  us 
certain  decisions  with  regard  to  companies  formed  in  England 
to  purchase  breweries  in  the  United  States  of  America,  and 
more  especially  the  case  of  Apthorpe  v.  Peter  Schoenhofen 
Brewing  Co.y  Ld.  (1)  and  United  States  Brewing  Co.,  Ld.  v. 
Apthorpe.  (2)  These  cases  are  very  valuable  as  illustrating 
the  principles  to  be  applied  in  cases  of  businesses  carried  on  in 
foreign  countries  in  which  English  companies  are  interested,  but 
there  is  a  danger  in  regarding  them  as  mainly  turning  upon 
abstract  principles  or  laying  down  general  rules.  In  almost  all 
the  cases  special  facts  are  to  be  found  which  greatly  influenced 
the  decisions  of  the  Courts,  and  as  they  are  confessedly  cases 
that  are  near  the  border  line,  it  is  impossible  to  say  that  the 
ultimate  decision  of  the  Court  was  not  arrived  at  by  reason  of 
these  special  facts.  In  both  of  the  above  cases  I  find  that  the 
English  company  was  formed  for  the  specific  purpose  (among 
other  things)  of  purchasing  the  foreign  undertaking,  and  that  its 
purpose  was  carried  out  by  a  direct  sale  of  the  property,  plant 
and  business  of  that  foreign  undertaking  to  the  English  company. 
It  is  true  that  in  both  these  cases,  in  order  to  evade  the  laws  in 
force  in  the  State  as  to  the  holding  of  certain  types  of  property 
by  foreign  corporations,  substantially  the  whole  of  the  shares  of 
the  foreign  company  were  simultaneously  transferred  to  the 
English  company  for  the  purpose  of  keeping  up  the  fiction  that 
the  American  property  still  belonged  to  the  American  company. 
But  it  is  evident  from  the  facts  stated  in  each  of  the  special  cases 
that  the  business  was  carried  on  by  means  of  the  plant  and  property 
of  the  English  company  and  with  working  capital  provided  by  it. 
(1)  4  Tax  Gases,  41.  (2)  4  Tax  Gases,  111. 
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c.A.       It  was  far  more  than  merely  the  holder  of  the  shares  in  the 

1908       American  company.    In  my  opinion  in  each  of  these  cases  the 

Gbamo-     persons  who  managed  the  American  business  after  it  had  been 

Ttp^rwbb  transferred  to  the  English  company  were  in   the  position  of 

Limited     agents  of  the  English  company  and  would  have  been  accountable 

to  it  in  that  capacity.    In  my  opinion  no  relation  of  this  kind  is 

shewn  to  exist  in  the  present  case.    The  English  company  has 

no  relation  to  the  German  company,  except  as  being  the  holder 

of  its  shares. 

In  order  to  bring  the  present  case  within  these  decisions, 
counsel  for  the  Crown  relied  very  strongly  on  the  language  of  the 
finding  of  the  Commissioners  in  the  present  case,  and  he  contended 
that  it  must  be  looked  upon  as  a  finding  of  fact  binding  on  all 
the  Courts,  and  that,  in  other  words,  the  Commissioners  had 
''stated  the  appellants  out  of  Court"  by  these  findings.  In 
my  opinion  the  findings  were  not  intended  to  have  that  effect, 
and  it  would  have  been  very  unfair  of  the  Commissioners  thus  to 
have  shut  the  appellants  out  from  the  right  to  take  the  opinion 
of  a  superior  Court.  The  point  of  law  which  they  desired  to 
raise  was  whether  there  was  any  such  evidence  as  would  justify 
a  jury  in  coming  to  the  conclusions  expressed  in  the  Commis- 
sioners' findings,  and  an  examination  of  the  case  convinces  me 
that  the  Commissioners  intended  to  put  before  the  Court  the  wh61e 
of  the  evidence  which  they  had  before  them,  so  that  the  Court 
might  judge  whether  it  justified  those  findings. 

The  only  special  circumstances  on  which  counsel  for  the  Crown 
relied,  (beyond  the  fact  that  the  English  company  was  the  holder 
of  the  whole  of  the  shares  of  the  German  company,)  are  to  be 
found  in  the  speech  delivered  by  the  chairman  of  the  English 
company  at  a  general  meeting  of  the  shareholders  and  in  a 
report  to  those  shareholders  which  was  put  before  them  at  that 
meeting.  In  my  opinion  it  is  impossible  to  look  upon  such 
statements  as  altering  the  legal  position  of  the  English  company 
or  creating  any  estoppel  against  it.  The  first  set  of  references 
in  the  speech  of  the  chairman  reduces  itself  to  an  expression 
of  opinion  that  the  profits  of  the  German  company  belonged 
to  the  English  company  and  were  available  for  distribution. 
The  passage  is  unquestionably  incorrect,  because   the   whole 
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of  one  of  the  items  mentioned  and  part  of  another  could  not       o.A. 
have  been  used  for  distribution  without  violating  the  German       1908 
law  to  which  the  German  company  was  of    course  subject.  ""geImo^ 
But  apart  from  this  it  is  only  the  expression  of  a  layman  ^honb  and 

xYPBWBITBB 

for  whose  views  the  company  is  not  responsible,  nor  could  Limitbd 
the  expression  of  those  views  on  such  an  occasion  give  any  stani.bt. 
rights  to  the  Crown.  The  most  important  part  of  the  second  ^i^vt 
paragraph  reUed  on  reads  as  follows: — "Those  two  resident  mo^*o«^^J- 
directors  in  Germany  would  be  content  with  a  nominal  sum  in 
future,  for  they  had  practically  nothing  to  do,  the  whole  of  the 
shares  of  the  German  company  being  held  by  this  company." 
On  examining  the  passage  it  is  clear  that  in  using  the  word 
"  directors  "  the  speaker  referred  to  members  of  the  Aufsichtsrath 
or  committee  of  supervision,  and  he  is  referring  to  the  arrange- 
ment by  which  the  German  company  had  fixed  2002.  as  the  total 
remuneration  of  the  five  members  of  the  Aufsichtsrath,  to  be 
divided  amongst  them  in  such  proportions  as  they  agreed  among 
themselves.  To  my  mind  this  is  no  indication  that  the  English 
company  was  anything  more  than  the  holder  of  the  shares  of 
the  German  company.  It  was  natural  that  they  should  put  on 
the  German  board  of  supervision  men  who  were  directors  of  the 
English  company,  and  on  the  English  board  the  German  mem- 
bers of  the  board  of  supervision,  and  that  the  functions  of  the 
German  board  of  supervision  would  be  reduced  to  a  minimum  by 
the  unity  of  holding.  But  I  can  see  nothing  in  this  to  indicate 
that  the  German  company  was  not  carrying  on  a  bona  fide 
basinesB  under  German  management  in  all  respects  according  to 
German  company  law,  and  that  its  property  and  capital  in  fact 
as  well  as  in  form  belonged  to  such  company. 

The  other  piece  of  evidence  relied  upon  by  counsel  for  the 
Crown  was  the  report  of  the  directors  to  the  company  which  was 
presented  at  the  same  meeting.  This  speaks  of  the  profits  of 
the  Gterman  company  and  of  the  holding  of  74  per  cent,  of  the 
French  company,  and  no  doubt  adds  them  to  the  credit  balance 
of  the  trading  of  the  English  company  in  order  to  obtain  the 
total  credit  balance.  But  it  goes  on  to  make  substantially  the 
same  deductions  that  are  made  in  the  balance-sheet  of  the  German 
company,  so  that  the  objection  is  in  reality  to  the  form  of  the 
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statement,  and  not  to  its  substance.  There  is  nothing  in  this 
statement,  moreover,  ^hich  indicates  any  intention  to  interfere  with 
qraho-  the  independence  of  the  German  company,  and  I  think  that  both 
TYPKWBfTBB,  ^*  ^^^  *^®  speech  of  the  chairman  are  wholly  insufficient  to  dis- 
LiMiTED  tinguish  this  case  from  the  simple  case  in  which  the  whole  of  the 
shares  of  a  foreign  company  carrying  on  an  independent  business 
are  held  by  an  English  company.  As  I  have  said,  this  is  in- 
sufficient in  itself  to  make  the  business  of  the  foreign  company 
a  part  of  the  business  of  the  English  company.  The  shares 
remain,  in  my  opinion,  possessions  in  that  foreign  country  and 
come  under  the  fifth  case.  Duty,  therefore,  is  payable  on  so 
much  of  the  profits  of  the  German  company  as  are  remitted  to 
the  English  company  by  way  ol  profits  or  dividend,  and  the  sum 
of  16,0001.,  which  unquestionably  was  not  so  remitted,  is  not 
chargeable  with  duty.  I  am  therefore  of  opinion  that  this  appeal 
should  be  dismissed. 


i^uoELBY  L.J.  I  am  of  the  same  opinion  and,  after  the  judg- 
ments which  have  been  given,  need  do  no  more  than  state  shortly 
my  reasons  in  my  own  words.  The  question  is,  I  think,  one  of 
fact,  and  one  upon  which  we  are  not  concluded  by  any  findings 
of  fact  on  the  part  of  the  Commissioners.  The  question  of  fact 
is  whether  the  business  in  Germany  is  carried  on  by  the  appel- 
lant company.  If  it  is,  the  respondents  do  not  dispute  that  the 
Attorney-General  is  right.  If,  on  the  contrary,  the  German 
business  is  not  carried  on  by  the  English  company,  then  equally 
the  Attorney-General  cannot  dispute  but  that  the  English  com- 
pany is  assessable  only  upon  the  dividends  which  it  may  receive 
upon  its  shares  in  the  German  company. 

In  order  to  succeed  the  Attorney-General  must,  I  think,  make 
out  either,  first,  that  the  German  company  is  a  fiction,  a  sham, 
a  simulacrum,  and  that  in  reality  the  English  company,  and  not 
the  German  company,  is  carrying  on  the  business ;  or,  secondly, 
that  the  German  company,  if  it  is  a  real  thing,  is  the  agent  of 
the  English  company.  As  regards  the  former  of  these,  there  are 
no  facts  at  all  to  shew  that  the  German  company  is  a  pretence. 
It  was  formed  in  January,  1900,  by  the  union  of  three  other 
companies,  each  of  which  brought  in  substantial  properties,  and 
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of  two  individuals.    It  is  duly  constituted  and  governed  accord-       c.  a. 

ing  to  German  law,  and  there  is  no  ground  whatever  for  saying        1908 

that  it  is  other  than  a   real  German  corporation  carrying  on     gbamoT" 

business  in  Germany  under  circumstances  in  which  the  com- ^^^^^^-^^^ 
•^  Typkwbitbb, 

pany  and  its  officers  are  amenable  to  German  law  and  with  a     Limited 

view  to  the  acquisition  of  profit.  The  only  remaining  question,  staklet. 
therefore,  is  whether  the  German  company  is  agent  of  the  B^jckieyL,j. 
English  company,  whether  the  English  company  is  really  carry- 
ing on  the  business  and  is  employing  the  German  company  to  do 
80  on  its  behalf.  Upon  this  point  the  Attorney-General  relies 
principally  upon  the  fact  that,  as  stated  in,  paragraph  17  of  the 
ease,  the  appellant  company  now  holds  all  the  shares  of  the 
German  company.  In  my  opinion  this  fact  does  not  establish 
the  relation  of  principal  and  agent  between  the  English  company 
and  the  German  company.  It  is  so  familiar  that  it  would  be 
waste  of  time  to  dwell  upon  the  di£ference  between  the  corpora- 
tion and  the  aggregate  of  all  the  corporators.  But  I  may  point 
oat  the  following  considerations  as  bearing  upon  the  question 
whether  the  possession  of  all  the  shares  is  evidence  of  agency. 
Suppose  that  during  the  year  whose  accounts  are  under  review 
the  appellant  company  had  held  no  shares  at  all  in  the  first  six 
months  and  had  held  all  the  shares  in  the  last  six  months,  or 
suppose  that,  having  held  all  the  shares  but  ten  to-day,  it  became 
the  holder  of  all  to-morrow  and  again  parted  with  ten  the  next 
day,  it  cannot  seriously  be  suggested  that  each  time  one  person 
becomes  the  holder  of  all  the  shares  an  agency  comes  into 
existence  which  dies  again  when  he  parts  with  some  of 
ihem. 

Farther  it  is  urged  that  the  English  company,  as  owning  all 
the  shares,  can  control  the  German  company  in  the  sense  that 
the  German  company  must  do  all  that  the  English  company 
directs.  In  my  opinion  this  again  is  a  misapprehension.  This 
Court  decided  not  long  since,  in  Automatic  Self-CUanBing  Filter 
Syndicate  Co.  Ld.  v.  Cunninghame  (1),  that  even  a  resolution  of  a 
numerical  majority  at  a  general  meeting  of  the  company  cannot 
impose  its  wiU  upon  the  directors  when  the  articles  have  confided 
to  them  the  control  of  the  company's  affairs.  The  directors  are 
(1)  [1906]  2  Oh.  34. 
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o.A.       not  BervantB  to  obey  directions  given  by  the  shareholders  as 

1908       individuals;  they  are  not  agents  appointed  by  and  bound  to 

QtjLMO'     Berve  the  shareholders  as  their  principals.    They  are  persons 

TYPEWEnro  ^^^  °^*y  "^y  *^®  regulations  be  entrusted  with  the  control  of  the 

Limited    business,  and  if  so  entrusted  they  can  be  dispossessed  from  that 

Stau'lbt.    control  only  by  the  statutory  majority  which  can  alter  the 

Backi^L.j.   articles.    Directors  are  not,  I  think,  bound  to  comply  with  the 

directions  even  of  all  the  corporators  acting  as  individuals.    Of 

course  the  corporators  have  it  in  their  power  by  proper  resolutions, 

which  would  generally  be  special  resolutions,  to  remove  directors 

who  do  not  act  as  they  desire,  but  this  in  no  way  answers  the 

question  here  to  be  considered,  which  is  whether  the  corporators 

are  engaged  in  carrying  on  the  business  of  the  corporation.    In 

my  opinion  they  are  not.    To  say  that  they  are  involves  a 

complete  confusion  of  ideas. 

The  inquiry  may  be  put  in  another  form  by  asking  who 
would  be  liable  upon  the  contracts  of  the  German  company. 
Obviously  the  German  company,  and  not  those  who  are  the  holders 
of  its  shares. 

Another  test  to  be  applied  may  be  whether  the  English 
company  has  ever  in  fact  interfered  with  and  controlled  the 
German  company.  The  case  contains  no  statement  at  all  that  they 
have  ever  done  so.  The  German  company  is  and  must  be  the  actor 
in  carrying  on  the  business,  and  none  the  less  if  the  English 
company  owns  all  the  shares.  The  fact  is  that  from  (a)  the 
control  of  the  business,  which  no  doubt  is  in  the  power  of  the 
corporators  by  taking  proper  steps  for  the  purpose,  to  (b)  carrying 
on  the  business  is  a  long  jump.  The  argument  of  the  Attorney- 
General  seeks  to  make  the  two  things  identical.  Much  reliance 
was  placed  in  argument  upon  the  form  of  the  English  company's 
report  and  accounts.  To  my  mind  nothing  turns  upon  it.  It 
would  be  illusory  to  found  upon  the  statement  in  the  report  the 
conclusion  which  the  Attorney-General  desires,  shutting  one's 
eyes  at  the  same  time  to  the  form  of  the  balance-sheet.  If  the 
profits  of  the  German  company  were  profits  earned  in  a  business 
carried  on  in  Germany  by  the  English  company,  they  ought  to 
have  been  included  in  the  balance-sheet  and  certified  by  the 
auditors  at  its  foot.    They  were  not  so  included,  but  were  made 
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ihe  subject  of  a  footnote  whicb  separates  them  from  the  profits       G.  a. 
of  the  English  company  to  which  the  auditors  had  spoken.  1908 


Holding  this  to  be  a  question  of  fact,  it  is  not  useful,  I  think,  Gb^mo- 
io  deal  at  any  length  with  the  cases.  I  content  myself  by  using,  ttp^bit^ 
for  the  purposes  of  illustration  and  contrast,  the  two  cases  of  Limited 
Apihcrpe  v.  Peter  Schoenhofen  Brewing  Co.,  Ld.  (1)  and  Kodak,  Btanlbt. 
Ld.  y.  Clark,  (2)  The  point  in  Apthorpe  v.  Peter  Schoenhofen  sudd^  l.j. 
Brewing  Co.,  Ld.  (1)  was  that  the  English  company  bought  all 
the  shares  but  three,  and  (so  far  as  was  possible  under  those 
circumstances)  all  the  property,  plant,  and  business  of  the 
American  company.  The  agreement  between  the  two  com- 
panies provided  that  the  American  company  should  be  kept 
on  foot,  and  that  the  American  company  were  to  do  all  things 
required  for  vesting  the  management  of  the  American  company 
in  the  English  company.  The  English  company  raised  and 
found  the  working  capital,  and  the  board  of  directors  of  the 
English  company  were  to  have  the  entire  right  of  control  and 
entire  directing  power  over  the  affairs  of  the  American  com- 
pany. It  was  upon  these  facts  as  analysed  in  the  judgment  of 
A.  L.  Smith  L.J.,  and  indicated  by  the  other  members  of  the 
Court,  that  they  held  that  the  English  company  was  really 
carrying  on  the  American  business.  Bomer  L.J.  at  the  com- 
mencement of  his  judgment  negatived  the  case  as  being  one  in 
which  the  English  company  merely  occupied  the  position  of 
owning  all  the  shares.  In  Kodak,  Ld.  v.  Clark  (2),  by  way  of 
contrast,  the  English  company  owned  98  per  cent,  of  the  shares; 
It  is  true  that  they  did  not  own  them  all,  but  that  was  not  the 
ground  of  the  decision.  The  ground  was  that,  while  the  English 
company  as  holding  98  per  cent,  of  the  shares  no  doubt  had  the 
control,  they  had  it  only  as  shareholders,  and  it  was  the  cor- 
poration and  not  the  shareholders  who  were  carrying  on  the 


To  my  mind  nothing  results  from  the  fact  that  the  two 
managers  of  the  German  company  are  directors  of  the  English 
company.  I  have  no  doubt  that  the  English  company  in  a 
popular  sense,  by  its  ownership  of  the  shares  and  by  the  person 
of  those  who  conduct  afEiairs  in  Germany,  has  an  effective  control 

(1)  4  Tax  Oaaee,  41.  (2)  [1902]  2  K.  B.  450;  [1903]  1  K  B.  605. 
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c.  A.       over  the  Gennan  bnsinesB.   That  to  my  mind  is  not  the  question. 
1908       The  question  is  whether  the  English  company  is  carrying  on  the 


Gramo-     business  of  the  German  company.    In  my  judgment  it  is  not. 
T^PBWRwm.  ^V^^  t'^®^®  grounds  I  think  that  this  appeal  fails  and  should  be 
Limited     dismissed  with  costs. 
Sta^'lby.  Appeal  dismissed. 

Solicitors :  Broad  d  Co. ;  The  Solicitar  of  Inland  Revenue. 

W.  C.  D. 


a  A.  [IN  THE  OOTJET  OP  APPEAL.] 
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March  31. 


EOSENQVIST  v.  BOWEING  &  CO.,  LIMITED. 

"  Employer  and  Workman — Compensation — Raie  of  EemuneraUon — Seaman — 
Average  weekly  Earnings — Board  and  Lodging  in  addition  to  Cash  Wages 
— Workmen's  Compensation  Act,  \W^{fiEdw.  7,  c.  68),  Sched.  1,  (2)  (a). 

On  a  claim  for  compensation  under  the  Workmen's  Compensation 
Act,  1906,  by  a  seaman  who  received  a  weekly  sum  in  cash  and  his 
board  and  lodging  on  the  ship  i^- 

Hdd^  that  having  regard  to  the  drcmnstances  nnder  which  an  ordinary 
seaman  is  necessarily  engaged  and  paid,  there  is  no  other  practicable  test 
for  computing  the  value  to  him  of  the  board  and  lodging  provided  by  the 
employer,  than  (in  the  absence  of  special  circumstances)  the  actual  cost 
of  tiiese  allowances  to  the  shipowner. 

Appeal  against  an  award  of  compensation  under  the  Work- 
men's Compensation  Act,  1906,  by  the  judge  of  the  Whitechapel 
County  Court. 

The  question  for  decision  was  the  basis  upon  which  the  value 
to  the  workman  of  the  board  and  lodging  provided  by  the 
employer  was  to  be  calculated  in  assessing  his  '^  average 
weekly  earnings  "  so  as  to  arrive  at  the  amount  of  compensation 
payable  in  j}he  event  of  an  accident.  The  facts  were  as 
follows:  The  applicant  in  the  arbitration,  who  was  also  the 
appellant,  was  emplo3'ed  by  the  respondents  as  an  ordinary 
seaman  on  board  the  steamship  Oasfra.  In  August,  1907,  while 
the  ship  was  in  dock  at  Marseilles,  the  appellant  was  engaged  in 
removing  coal  from  the  lower  hold,  and  in  doing  this  his  hand 
got  caught  between  a  rope  and  the  winch,  with  the  result  that  he 
was  so  seriously  injured  that  amputation  of  the  arm  became 
necessary.    Upon  the  appellant  commencing  proc^dings  under 
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the  Worlanen's  Compensation  Act,  1906»  ^'permanent  partial       c.a. 
incapacity  "  and  "  temporary  total  incapacity "  and  liability  to       1908 


pay  compensation  were  admitted,  the  only  question  raised  being  rosenqyist 

the  basis  on  which  this  compensation  was  to  be  calculated.    It    bowring 

appeared  that  the  appellant  received  21s.  a  week  in  cash  and  his    , & ^^f 

*  Limited. 

board  and  lodging  on  the  ship,  and  the  main  point  was  what 

was   the    value  to  the  appellant  of  this  board.    There  was 

evidence  on  behalf  of  the  appellant  that  food  and  lodging  on 

shore  would  cost  him  16s.  a  week.    Evidence  for  the  respondents 

consisted  of  a  deposition  by  the  ship's  steward  that  he  bought 

the  stores  for  the  ship,  and  calculated  that  the  cost  of  them  to 

the  owners  worked  out  at  Is.  8(2.  per  head  for  each  ordinary 

seaman  per  diem,  and  the  lodging  at  4d.  per  diem.    The  county 

court  judge  accepted  these  figures  and  awarded  compensation 

on  the  footing  that  the  appellant's  board  and  lodging  were  worth 

Is.  Id.  per  diem,  or  Us.  Id.  a  week,  in  addition  to  the  cash 

payment  of  21s.    The  applicant  appealed. 

B.  Jacobs^  for  the  appellant.  The  true  test  of  the  value  of 
these  allowances  is,  as  was  laid  down  in  Dothie  v.  Robert 
Macandrew  d  Co.  (1),  what  was  the  actual  value  to  the  workman 
of  the  board  and  lodging  provided  for  him  by  the  shipowners. 
The  actual  cost  to  the  shipowners  is  not  a  fair  test :  the  ship- 
owners buy  in  large  quantities  at  varying  prices ;  they  may  even 
have  special  facilities  for  obtaining  food  abroad  at  a  very  low 
rate,  which  in  no  way  represents  the  value  of  this  allowance  to 
the  sailor ;  for  instance,  they  may  be  carrying  home  frozen  meat, 
some  of  which  may  be  available  for  the  food  of  the  crew. 

It  is  clear  that  the  sailor  could  not  have  provided  himself  with 
board  and  lodging  for  Is.  Id.  a  day,  and,  though  the  cost  of  living 
on  shore  may  not  be  the  true  test,  as  being  very  much  higher 
than  living  on  board,  still  the  allowance  of  Is.  Sc2.  a  day  for  food 
and  4d.  for  lodging  is  much  too  low,  and  compensation  ought  to 
have  been  allowed  upon  a  higher  scale.  The  county  court  judge 
was  wrong  in  giving  no  weight  to  the  evidence  on  behalf  of  the 
appellant  as  to  the  cost  of  providing  for  himself. 

A.  Neiison,  for  the  respondents,  was  not  called  upon. 
(1)  [1908]  1KB. ^08. 
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c.A.  Cozenb-Habdt  M.B.    I  am  much  obliged  to  Mr.  Jacobs  tor 

1908       his  very  clear  and  able  argnment.    But  upon  the  whole  he 

R06BNQV18T  ^^^s  Dot  satisficd  me  that  we  ought  to  interfere  with  the  award 

*•         of  the  learned  county  court  judge. 

k  Co.,  It  must  never  be  forgotten  that  the  Workmen's  Compensation 

iMiTED.    ^^^  ^^^  ^^^  attempt  mathematical  accuracy  in  matters  of  this 

kind.    The  keynote,  I  think,  is  to  be  found  in  Sched.  L  (2)  (a) 

to  the  Act  of  1906,  which  runs :  **  Average  weekly  earnings  shall 

be  computed  in  such  manner  as  is  best  calculated  to  give  the 

rate  per  week  at  which  the  workman  was  being  remunerated." 

Certain  special  terms  are  added  which  may  or  may  not  apply  to 

a  particular  case,  but  which  certainly  do  not  apply  to  the  present 

case.    We  are  therefore  thrown  back  upon  those  words  which  I 

have  read,  and  we  must  remember  what  was  the  nature  of  the 

occupation  of  the  appellant;  he  was  a  sailor  earning  21«.  per 

week,  and  of  course  his  food  and  lodging  on  board  ship,  and 

in  the  case  of  a  person  employed  in  an  occupation  like  that  I 

do  not  see  what  other  test   there  can  be  than  that  which 

apparently  has  been  adopted  here.    To  guard  myself  against 

any  misunderstanding,  I  should  add  that  I  do  not  mean  to 

assert  that  as  a  general  rule  the  cost  to  the  employer  is  always 

or  necessarily  the  value  to  the>  workman.    I  can  conceive  many 

cases  in  which  the  cost  to  the  employer  would  be  a  wholly 

insufficient  and  inadequate  test.    I  gave  one  in  the  course  of  the 

argument  as  an  illustration,  the  case  of  a  farmer  who  boards  some 

of  his  workmen  in  the  farmhouse ;  it  may  be  perfectly  true  that 

in  such  a  case  the  cost  to  the  farmer  of  the  board  would  be  less 

than  the  cost  which  the  workman  would  have  to  incur  if  he  had 

to  get  his  board  outside  the  farmhouse.    But  the  peculiarity  of 

the  present  case  is  that  there  is  no  possibility  of  competition ; 

the  sailor  engages  to  go  on  a  ship  which  ex  necessitate  rei  is 

victualled  at  the  port  from  which  the  vessel  starts.    It  is  idle  to 

consider  for  what  the  man  could  have  purchased  his  salt  pork,  or 

whatever  it  might  be,  at  the  first  port  at  which  he  stopped ;  still 

less  is  it  possible  to  ask  the  quite  absurd  question  what  could  he 

have  got  the  salt  pork  for  in  the  middle  of  the  ocean,  when  of 

course  there  would  be  no  possibility  of  getting  anything  of 

the  kind.    It  seems  to  me  that  in  an  employment  like  this. 
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and  in  the  eiroiunstancee  under  which  a  sailor  is  necessarily       o.  A. 

engaged,  there  is  no  other  practicable  or  real  test  than  to  say       1908 

that  the  value  to  the  sailor  is  that  which   it    has    cost  the  robbuqvist 

shipowner.    That,  in  fact,  is  the  view  which  was  taken  by  the    go^^nfo 

learned  iudge.    I  do  not  see  how  he  could  have  come  to  any    ,  ^  <^Om 

'     ^  Limited. 

other  conclusion  from  the  materials  before  him,  for  the  only      — 

evidence  which  was  adduced  for  the  sailor  was,  what  it  cost  the     ''il'r. 

sailor  to  live  while  he  was  in  port  and  on  land — evidence  which, 

even  if  it  had  some  indirect  bearing,  was  so  remote  that  I  think 

no  real  weight  can  now  be  attached  to  it 

On  these  grounds  I  think  the  learned  county  court  judge  was 

right  in  the  view  which  he  took,  and  that  this  appeal  must  be 

dismissed. 

Flbtohbb  Moulton  L.J.  I  am  of  the  same  opinion,  and  I 
agree  with  the  reasons  which  have  just  been  given. 

This  Act  is  intended  to  apply  to  all  cases,  and  therefore  to 
those  in  which  it  is  impossible  to  get  any  perfectly  correct 
measure  of  the  amount  of  compensation  that  ought  to  be 
granted.  The  Act  contemplates  that  such  cases  will  arise,  and 
says  that  you  are  to  compute  the  weekly  earnings  ''in  such 
manner  as  is  best  calculated  to  give  the  rate  per  week  at  which 
the  workman  was  being  remunerated."  With  regard  to  occupa- 
tions on  shore,  I  am  very  far  from  laying  it  down  as  a  principle 
that  the  cost  to  the  employer  of  that  portion  of  the  remuneration 
which  is  given  in  kind  is  necessarily  to  be  taken  as  the  measure 
of  compensation  in  respect  of  such  remuneration.  But  when 
you  are  dealing  with  the  case  of  a  seaman,  where  a  portion  of 
the  remuneration  is  almost  necessarily  given  in  kind — in  fact, 
as  to  lodging  must  necessarily  be  given  in  kind,  and  as  to  food 
must  practically  be  so  given — I  agree  with  the  Master  of  the 
Bolls  in  the  conclusion  that  in  the  absence  of  very  special  circum- 
stances the  cost  to  the  employer  is  the  best  measure  that  we  can 
get  of  what  is  the  remuneration  that  the  sailor  is  receiving  in 
that  form.  Certainly  in  the  present  case,  where  the  only 
evidence  before  the  judge  was,  on  the  one  hand,  the  cost  of 
board  and.  lodging  on  shore,  which  could  not,  in  my  opinion, 
give  a  measure  of  the  value  of  board  and  lodging  on  board  the 
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0.  A.       ship,  and,  on  the  other  hand,  the  cost  to  the  employer  of  the 
1908       food  and  an  allowance  which  seems  to  have  been  considered 


BosENQvisT  reasonable  for  the  lodging,  I  think  the  learned  judge  had  no 
BowBiKG    alternative  bat  to  accept  the  latter.    Therefore  I  think  this 

^*c  Co.,      appeal  ought  to  fail. 
Limited.      *^^  ® 

BuoELBT  L.J.  I  remain  of  the  opinion  which  I  expressed  in 
Dotkie's  Case  (1),  that  what  we  have  to  find  here,  if  we  can,  is  the 
value  of  the  allowance  to  the  workman.  It  is  not  necessarily 
the  cost  to  the  employer ;  it  is  the  value  to  the  workman.  The 
two  may  be  the  same,  or,  as  we  thought  in  Dothie's  Case  (1),  the 
value  to  the  workman  may  be  at  any  rate  not  less  than  the  cost 
to  the  employer.  The  question  is  whether  the  value  to  the 
workman  is  not  here  more  than  the  cost  to  the  employer. 

That  the  test  is  not,  as  a  general  rule,  the  cost  to  the 
employer  may  be  shewn  in  various  ways.  As  was  suggested  in 
argument,  the  goods  supplied  may  perhaps  cost  the  employer 
little  or  nothing.  The  illustration  was  put  by  the  Master  of 
the  Bolls  of  the  farmer  who  employs  farm  servants  upon  a 
farm  and  supplements  their  wages  by  providing  them  with 
board  in  the  farmhouse :  the  board,  perhaps,  costs  the  farmer 
but  little.  Another  case  may  be  put,  that,  say,  of  a  draper's 
assistant,  where  the  master  offers  the  assistant  the  alternative  of 
6(2.  or  his  breakfast,  and  the  man  says,  ''  I  will  take  the  break- 
fast, for  to  supply  myself  will  cost  me  more  than  6(2.,"  whereas 
the  cost  to  the  employer  of  feeding  a  number  of  men  will  perhaps 
only  be  6d.  each.  These  are  cases  in  which  the  cost  to  the 
employer  may  be  less  than  the  value  to  the  workman.  The 
point  here  is  this :  When  a  man  is  employed  to  serve  on  board 
ship,  and  is  to  have  certain  wages  and  to  be  provided  with  food 
and,  of  course,  with  a  bunk  to  sleep  in,  if  he  had  to  supply 
himself,  it  would  cost  him,  no  doubt,  more  than  it  in  fact  costs 
his  employer.  But  to  apply  that  test  is  misleading,  because  the 
circumstances  are  such  that  practically  he  cannot  supply  himself, 
and  the  bargain  is  made  upon  the  footing  that,  as  he  cannot  supply, 
so  he  shall  not  supply  himself,  but  his  master  shall  provide  sup- 
plies for  him,  and  they  are  to  be  taken  at  their  real  value  to  him. 
(1)  [1908]  1  K  B.  803. 
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To  my  mind  the  amount  which  it  costs  the  man  to  live  on       c.  A. 
shore  is  for  that  purpose  not  wholly  irrelevant,  but  I  think  it  is       1908 
very  little  guide  indeed.    It  is  relevant  in  this  sense,  that  when  rosknqvist 
the  man  accepts  his  employment  no  doubt  he  will  say  to  him-    ^    ^*   ^ 
self,  ''As  soon  as  I  go  on  board  ship  I  shall  cease  to  have  to  pay      &  Co., 
so  much  per  week  for  my  maintenance  on  shore,  and,  therefore,        — 
it  is  worth  my  while  to  go  for  the  wages  that  are  offered."    It   ^'^'^^^^^' 
is  some  factor,  but  it  is  a  small  factor. 

I  suggested  during  the  argument,  and  I  venture  to  repeat, 
what  it  seems  to  me  is  the  theoretical  but  impracticable  way 
of  answering  the  question.  The  true  measure  is  this:  Sup- 
posing that  the  seaman  were  so  constituted  that  he  would  never 
want  to  eat  or  drink  anything  and  would  not  want  sleeping 
aeoommodation,  what  higher  wages  would  he  require  and  get  ? 
The  difference  between  that  larger  sum  and  the  wages  that  he 
takes,  is  the  value  to  him  of  the  accommodation  which  is 
provided  for  him.  Under  the  peculiar  circumstances  of  the 
seaman's  employment  this,  fantastic  as  it  seems,  does,  I  think, 
lead  to  a  solution,  because,  as  Fletcher  Moulton  L.J.  pointed 
oat,  the  owner  of  the  ship  under  those  circumstances  would 
say,  "  Inasmuch  as  it  would  cost  me  Is.  Id.  per  day  to  feed 
you  and  you  are  going  without  the  food,  what  I  am  willing  to 
o&r  you  in  addition  is  Is.  Id.,  and  I  do  not  offer  you  anything 
more  than  that,"  and  therefore  the  man  would  not  get  the  job 
unless  he  took  it  at  the  wages  offered  and  the  Is.  Id.  per  day. 
That  may  be  an  answer ;  the  cost  to  the  employer  under  these 
peculiar  circumstances  may  be  the  only  matter  which  can  be 
applied  by  way  of  measure  of  the  value  to  the  man.  I  am  not 
sore  myself  that  I  should  not  have  given  this  man  something 
above  the  actual  cost  to  the  employer ;  but  I  have  no  reason  to 
suppose  that  the  judge  proceeded  upon  any  wrong  principle,  and 
if  he  did  really  endeavour  to  ascertain  the  value  to  the  man  and 
said,  "  Under  these  circumstances  the  value  to.  the  man  is  the 
cost  to  the  employer,"  then  I  think  that  he  was  right. 

Appeal  dismissed. 

SolicitorB :  O.  22.  Thome,  Robinson  d  Co. ;  Holman,  Birdwood 

dCo. 

W.  0.  D. 
Yoi..  n.  1908.  I  2 
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1908  TALBOT  V.  BLINDELL  and  Othbbs. 

March  24,  25. 


!  Practice — Relief  frwn    ForfeUure  —  Conditional    Order  —  Non-fu^lment  of 
CondUioM — Bulee  of  the  Supreme  Court,  Order  xul,  r,  2. 

Where  an  order  granting  relief  against  the  forfeiture  of  a  lease  was 
expressed  to  be  made  upon  the  defendants  performing  certain  conditions, 
and  the  defendants  haying  performed  part  of  the  conditions  decUned  to 
perform  the  remainder  and  desired  to  waive  the  relief : — 

Held,  that  there  was  no  power  to  compel  the  defendants  to  perform 
the  conditions,  and  that  the  order  for  relief  must  therefore  be  treated 
ajs  abandoned. 

Application  by  the  plaintiff "  that  a  date  be  fixed  for  the  carrying 
out  by  the  defendants  of  the  matters  and  things  required  to  be 
done  by  them  in  accordance  with  the  order  of  Walton  3.,  dated 
November  25,  1907|  the  defendants  having  failed  to  carry  out 
those  matters  and  things,  and  that  the  defendants  be  ordered  to 
proceed  with  the  taxation  of  the  costs  as  directed  by  that  order, 
and,  further,  that  in  case  of  difference  arising  between  the  parties 
as  to  the  terms  of  the  form  of  the  personal  covenant  for  payment 
of  machinery  rent  in  that  order  directed  to  be  entered  into 
by  the  defendants,  the  covenant  be  settled  by  the  associate  or 
such  other  oficer  or  person  as  the  Court  may  direct,  and  that  a 
date  be  fixed  for  the  execution  of  the  covenant,  and  that  the 
defendants  pay  the  costs  of  this  application." 

It  appeared  that  in  December,  1905,  judgment  was  recovered 
by  the  plaintiff  against  the  defendants  in  an  action  for  possession 
of  a  colliery  on  the  ground  of  breach  of  covenant.  The  colliery 
had  been  leased  by  the  plaintiff  to  the  predecessor  of  the 
defendants.  Execution  was  not  levied  on  this  judgment,  but 
after  some  negotiations  and  an  appeal,  which  was  subsequently 
abandoned  by  the  defendants,  they  applied  in  December,  1906,  to 
Walton  J.  for  relief  against  the  forfeiture.  The  application  was 
adjourned  from  time  to  time,  and  finally,  on  November  25, 1907, 
Walton  J.  made  the  following  order :  ''  Upon  hearing  counsel  on 
both  sides  on  December  20,  1906,  July  16  and  29,  1907,  and 
November  16, 1907,  and  this  day,  it  is  ordered  that  upon  the 
defendants  .... 


Blxkdbll. 
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''  1.  Paying  all  rent  in  arrear,  together  with  interest  thereon       i906 
from  due  date  to  date  of  payment  at  the  rate  of  5  per  cent,  per     talbot 
azumm; 

"  2.  Paying  the  costs  of  the  action  and  appeal,  including  this 
application  and  the  several  adjournments  thereof,  as  between 
solicitor  and  client,  such  costs  to  be  taxed  by  the  taxing  Master, 
credit  being  given  for  costs  already  paid ;  and 

"  8.  Entering  forthwith  into  a  personal  covenant  for  payment 
of  the  machinery  rent  in  terms  similar  to  the  lessee's  covenant 
contained  in  the  lease  dated  September  29,  1902,  and  made 
between  the  plaintiff  of  the  one  part  and  W.  A.  Blindell  of 
ttie  other  part,  the  defendants  have  relief  against  forfeiture  of 
the  said  lease.  And  it  is  ordered  that  it  be  referred  to  the  taxing 
Master  to  tax  such  costs  accordingly.  Liberty  to  either  party  to 
apply  on  any  question  as  to  the  form  of  the  said  covenant  and 
generally.    Liberty  to  apply." 

On  March  1,  1908,  the  defendants,  who  had  already  paid  the 
rent  in  arrear  in  respect  of  the  colliery  up  to  Michaelmas,  1907i 
gave  the  plaintiff  notice  that  they  declined  to  carry  out  the  other 
conditions  of  the  order,  and  that  they  consequently  waived  the 
relief  granted  to  them  by  it. 

The  present  application  was  then  made  by  the  plaintiff. 

J.  £.  Bankes,  K.C^,  and  B.  Vcmghan  WiUiams^  for  the  plaintiff. 
The  order  having  been  drawn  up,  and  the  defendants  having 
partly  performed  the  conditions  by  paying  the  rent  in  arrear,  they 
are  bound  to  fulfil  the  other  conditions  and  to  take  the  relief  that 
was  granted  by  the  order.  The  application  for  relief  was  made 
nnder  the  Common  Law  Procedure  Act,  1860  (28  &  24  Yict. 
c.  126)9  cu^d  it  was  open  to  the  defendants  to  refuse  the  relief 
and  abandon  their  application  at  the  time,  but,  the  order  having 
been  drawn  up,  it  is  now  binding  upon  them. 

Under  the  general  liberty  to  apply  given  by  the  order  the 
Court  can  now  amend  the  order  so  as  to  make  it  accord  with  the 
intention  of  the  Court  in  granting  the  relief. 

Upjohn^  K.C.  {Ashtan  Cross  with  him),  for  the  defendants. 
The  order  is  a  conditional  order,  and  the  conditions  are  not 
mandatory  at  all.    If  the  defendants  decline  to  perform  the 

12  2 
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1908       conditions  the  order  for  relief  falls  to  the  ground.   The  defendants 
Talbot     *^^  ^^  doubt  tenants  at  will  or  on  sufferance,  and  are  bound  to 

Blitoell.  P*y  ^®^*  ^P  ^  *^®  *™®  *^*^  ^^^y  S9  0^*  0*  possession.  The 
payment  of  back  rent,  therefore,  is  not  a  part  performance  of  the 
conditions  of  the  order. 

The  order  is  a  conditional  order,  such  as  was  well  known  in 
the  Court  of  Chancery,  and  it  is  governed  by  the  provisions  of 
Order  xlh.,  r.  2,  which  says:  "Where  any  person  who  has 
obtained  any  judgment  or  order  upon  condition  does  not  perform 
or  comply  with  such  condition,  he  shall  be  considered  to  have 
waived  or  abandoned  such  judgment  or  order  so  far  as  the  same 
is  beneficial  to  himself,  and  any  other  person  interested  in  the 
matter  may  on  breach  or  non-performance  of  the  condition 
take  either  such  proceedings  as  the  judgment  or  order  may  in 
such  case  warrant,  or  such  proceedings  as  might  have  been 
taken  if  no  such  judgment  or  order  had  been  made,  unless  the 
Court  or  a  judge  shall  otherwise  direct." 

The  plaintiff  may  therefore  at  once  take  out  execution  under 
the  judgment  for  possession  given  in  December,  1906. 

Sankes,  K.C.,  replied. 

Cwr.  adv.  vuU. 

March  25.  Walton  J.  In  this  action  I  gave  judgment  for 
the  plaintiff  in  an  action  for  possession  in  December,  1905.  The 
action  was  brought  by  Miss  Talbot,  as  lessor,  against  the  repre- 
sentatives of  the  lessee  of  a  coal  mine,  and  I  decided  that  she 
was  entitled  to  re-enter  upon  the  coal  mine  on  the  ground  of 
forfeiture  of  the  lease  by  breaches  of  covenant. 

In  December,  1906,  the  defendants  applied  to  me  to  give  them 
relief  from  their  forfeiture.  The  application  was  from  time  to 
time  adjourned,  and  finally,  on  November  25, 1907, 1  made  the 
order,  which  was  drawn  up  in  this  form.  [The  learned  judge 
read  the  order.] 

That  order,  therefore,  directs  that  on  the  defendants  doing  three 
things  they  should  have  relief  against  the  forfeiture  of  the  lease. 

That  order  was  made  in  November,  1907,  and  I  then  under- 
stood that  the  defendants  had  made  up  their  minds  to  take  the 
relief  on  those  conditions.    They  have  partly  performed  those 
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eonditionSy  as  they  have  paid  the  rent  in  arrear  up  to  last 
Michaelmas ;  bat  they  have  not  paid  the  costs,  although  these 
have  been  taxed,  and  they  have  not  yet  entered  into  the  personal 
oovenanty  and  they  now  say  that  on  more  careful  consideration 
they  do  not  desire  to  have  the  relief  which  I  then  granted  to 
ihem.  Under  those  circumstances  the  plaintiff  asks  for  an  order 
practically  directing  the  defendants  to  complete  the  perform- 
ance of  the  conditions  mentioned  in  the  order,  and,  I  suppose,  to 
take  the  relief  granted  by  the  order. 

I  think  that  I  must  take  the  order  as  it  now  stands.  I  have  no 
doubt  that  if  I  had  been  asked  on  November  26, 1907,  to  make  it 
a  condition  of  granting  the  relief  that  the  defendants  should  there 
and  then  decide  whether  they  would  accept  the  relief  on  those 
terms  or  not,  I  should  have  acceded  to  that  application,  and 
flhonld  have  made  the  order  in  the  form  that,  **  the  defendants 
undertaking  to  perform  the  three  things,"  the  relief  was  granted. 
That,  however,  is  not  the  form  in  which  the  order  is  made,  nor 
do  I  think  I  can  say  that  the  order  was  drawn  up  in  its  present 
form  by  any  slip  or  inadvertence.  I  do  not  think,  therefore,  that 
I  can  alter  or  amend  the  order,  but  I  must  deal  with  it  as  it 
stands.  The  result  is,  I  think,  that  I  must  agree  with  the  con- 
stmcticn  put  on  the  order  by  the  defendants.  It  is  no  doubt 
strange  that  all  the  proceedings  since  1906  should  thus  be 
rendered  abortive,  and  I  feel  that  the  result  may  well  be  seriously 
to  affect  the  plaintiff's  interest,  since  it  is  quite  possible  that  it 
may  be  more  difficult  for  her  now  to  find  a  tenant  for  the 
eoal  mine  than  it  would  have  been  in  1906.  Nevertheless  I 
hold  that  I  have  no  jurisdiction  to  compel  the  defendants  to  per- 
fonn  the  conditions  of  this  order  or  to  take  the  relief  which  the 
order  gives  them  on  the  performance  of  those  conditions.  The 
appUeation  is  therefore  refused,  but  under  the  circumstances  the 
defendants  must  pay  the  costs  of  the  application. 


1908 


Taxbot 

Blindell. 

Wtlton  J. 


Application  refused. 


Solicitors  for  plaintiff:  Broad d  Co. 
Solieitora  for  defendants :  Wrenimore  <t  Sons. 


A.  P,  P.  K. 
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1908  ADDISON  V.  BHEPHEED. 

Aprils, 
Di$tre8S— Exempted  Goods— ImplemenU  of  Trade— Law  of  Disbren  Amendment 

Act,  1888  (51  A  62  Vid,  c.  21),  «.  4:— County  Courts  Act,  1888  (51  A  52 

Vict.  c.  43),  *.  147. 


A  oommeroial  traveller,  who  was  employed  to  sell  typewriting 
madiineB  on  commiasion,  was  entrusted  by  his  employers  with  one  of 
their  machines  as  a  sample.  While  in  his  possession  the  machine  was 
distrained  by  his  landlord  for  rent  due  by  him : — 

ffdd,  that  it  was  not  an  implement  of  his  trade  and  was  not  pro- 
tected as  such  from  distress  by  virtue  of  s.  4  of  the  Law  of  Distress 
Amendment  Act,  1888,  and  s.  147  of  the  County  Courts  Act,  1888. 

Case  stated  by  a  metropolitan  police  magistrate. 

The  appellant,  G.  E.  Addison,  preferred  a  complaint  against 
the  respondent  that  he  on  October  14, 1907,  being  the  agent  of 
the  appellant's  landlord,  unlawfully  caused  an  Oliver  typewriter 
which  was  by  law  exempt  from  distress  to  be  seized  and 
distrained  for  rent. 

At  the  hearing  the  following  facts  were  proved  or  admitted.  At 
the  date  of  the  seizure  complained  of  the  appellant  was  the  tenant 
of  a  certain  house  known  as  Vine  Cottage  at  a  weekly  rent  of 
lOs.f  and  the  sum  of  21.  was  due  and  owing  by  him  for  arrears 
of  rent.  The  appellant  was  a  traveller  and  salesman  in  the 
employ  of  the  Oliver  Typewriter  Company,  Limited,  a  company 
carrying  on  business  as  sellers  of  certain  typewriters  known  as 
Oliver  typewriters.  It  was  the  duty  of  the  appellant  as  such 
traveller  and  salesman  to  solicit  orders  on  behalf  of  his  employers 
for  their  typewriters,  and  for  this  purpose  the  company  entrusted 
him  with  one  of  their  typewriters  in  order  that  he  might  take  it 
with  him  on  his  rounds  and  shew  it  to  intending  purchasers 
and  demonstrate  its  use  to  them. 

On  October  14,  1907,  the  respondent,  acting  on  behalf  of  the 
landlord  of  Vine  Cottage,  directed  a  certified  bailiff  to  levy  a 
distress  for  the  said  arrears  of  rent,  and  on  the  said  date  the 
bailiff  seized  and  distrained  the  said  Oliver  typewriter  which  had 
been  entrusted  by  the  company  to  the  appellant  as  aforesaid 
^pd  was  then  at  Vine  Cottage.    Tb^  bailiff;  having  seized  the 


Shbphbbd. 


2KB.  KENGKS  BBNOH  DIVIHION.  119 

typewriter,  on  November  6  caused  the  same  to  be  sold  for  the  sum  1908 
of  11.  The  value  of  the  typewriter  was  22L  It  was  contended  addisok 
by  the  appellant  that  the  typewriter  was  a  tool  or  implement  of 
his  trade  within  the  meaning  of  s.  147  of  the  County  Courts 
Aet,  1888  (1),  and  was  therefore,  by  virtue  of  s.  4  of  the  Law  of 
Distress  Amendment  Act,  1888  (2),  exempt  from  distress.  The 
magistrate  overruled  the  contention  and  dismissed  the  complaint 
subject  to  a  case  for  the  opinion  of  the  Court. 

Hon,  M.  Maenaghten,  for  the  appellant.  The  typewriter  was 
a  tool  or  implement  of  the  appellant's  trade.  In  the  first  place, 
the  appellant's  calling  as  commercial  traveller  was  a  '*  trade  " 
within  the  meaning  of  the  statute.  To  constitute  a  trade  the 
exercise  of  the  person's  calling  need  not  involve  manual  labour. 
The  old  authorities  shew  that  a  scholar's  books  were  condition- 
ally privileged  from  distress  as  being  the  implements  of  his 
trade.  Then,  if  the  appellant's  business  was  a  trade,  the  type- 
writer was  an  "implement"  of  that  trade.  For  without  the 
specimen  typewriter  to  exhibit  to  the  persons  from  whom  orders 
were  solicited  he  would  have  but  little  chance  of  getting  any 
orders.  A  tool  or  implement  does  not  necessarily  mean  some- 
thing by  means  of  which  a  product  is  manufactured.  In  LaveU 
V.  Riehings  (8)  a  cab  was  held  to  be  privileged  as  being  an 
implement  of  the  cab-driver's  trade,  although  it  was  in  no  sense 
an  instrument  of  production.  It  is  conceded  that  if  the  appellant 
18  right  samples  of  all  kinds  would  be  implements  of  a  traveller's 
trade.     But  so  they  are.    They  are  the  physical  instruments 

(1)  By  8. 147  of  the  County  Courts  Amendment  Act,  1888 :  '*  From  and 
Act,  1888 :  "  Every  bailiff  or  officer  after  the  passing  of  this  Act  the 
flxecotang  any  process  of  execution  following  goods  and  chattels  shall 
inning  oat  of  the  court  against  the  be  exempt  from  distress  for  rent ; 
goods  and  chattels  of  any  person  may  namely  a^iy  goods  or  chattels  of  the 
hj  yirtae  thereof  seize  and  take  any  tenant  or  his  family  which  would  be 
of  the  goods  and  chattels  of  such  protected  from  seizure  in  execution 
person  (excepting  ....  the  tools  imder  section  ninety-six  of  the 
tod  implements  of  his  trade,  to  the  Oounty  Courts  Act,  1846,  or  any 
Tsloe  of  fiye  pounds,  which  shall  to  enactment  amending  or  substituted 
that  extent  be  protected  from  such  for  the  same.'* 
mozan)  .  .  .  ."  (3)  [1906]  1  K  B.  480 

(2)  By  s.  4  of  the  Law  of  Distress 
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1908       without  which  he    cannot    BUccesBfolly  exercise   his    calling. 
AoDiBOK    Samples  are  not  like  stock-in-trade  ;  they  are  not  intended  to 
be  sold  themselves,  but  to  be  the  means  by  which  other  things 
may  be  sold. 

C.  A.  Black,  for  the  respondent.  It  was  not  necessary  for 
the  procuring  of  orders  that  the  traveller  should  take  round 
the  typewriter  with  him.  A  picture  of  the  machine  would 
suffice.  It  is  a  straining  of  language  to  say  that  samples  are 
implements. 

Lord  Alvbbstonb  G.J.  On  the  whole,  though  not  without 
some  doubt,  I  have  come  to  the  conclusion  that  the  magistrate 
in  this  case  was  right.  What  we  have  to  decide  is  whether  a 
typewriter  taken  on  his  rounds  by  a  commercial  traveller  as  a 
sample  of  the  goods  which  he  is  employed  to  sell  comes  within 
the  words  ^'the  tools  and  implements  of  his  trade."  In  my 
opinion  it  does  not.  I  have  much  doubt  whether  the  trade  of  a 
commercial  traveller  is  one  which  involves  the  use  of  any  tools  or 
implements  at  all.  In  LaveU  v.  Richinga  (1)  the  cab  was  a  thing 
which  was  absolutely  necessary  to  enable  the  cab-driver  to  earn 
his  living  as  a  cab-driver.  Here  the  typewriter  no  doubt  assists 
the  traveller  in  earning  his  living,  but  it  is  not  essential.  He 
could  earn  his  living  as  a  traveller  in  typewriters  without  having 
a  sample  with  him. 

BiDLEY  J.  I  agree.  If  this*  typewriter  was  an  implement  of 
the  traveller's  trade  we  should  have  to  hold  that  samples  of  all 
kinds  came  within  that  description,  and  that,  I  think,  would  be 
a  straining  of  language. 

Darling  J.  I  am  of  the  same  opinion.  But  for  the  fact  that 
a  typewriter  happens, to  be  a  thing  which  may  be  styled  an 
implement  it  would  never  have  occurred  to  anybody  to  suggest 
that  it  was  an  implement  of  this  commercial  traveller's  trade. 
It  is  nothing  but  a  sample,  although,  no  doubt,  it  is  a  sample  of 
an  implement.  In  my  opinion  the  Act  meant  that  a  person 
who  works  in  a  trade  should  have  the  things  he  worked  with 
(1)  [1906]  1  K  B.  480. 
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protected,  not  the  things  he  parted  with*    It  has  not  protected       1908 
samples. 


Solicitor  for  appellant :  A.  W.  MUU. 
Solicitors  for  respondent :  Walton  d  Co, 


Addison 
Appeal  ditmissed,       Shbphebd. 


J  F.  0. 
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Feb,  10, 11 ; 
Oouttiy  Court — Ptaetice — Execution — EguUdbk  Interest  in  Land — Appointment     April  14. 

of  Beeeiver-^udicaiure  Act,  1873  (36  <fc  37  Vict.  c.  66),  $.  89.  

Under  8.  89  of  tiie  Judicature  Act,  1873,  a  county  court  has  power 
to  appoint  a  receiyer  by  way  of  execution  against  equitable  interests 
in  land. 

Bulb  for  a  mandamns  to  the  judge  of  the  Brompton  County 
Court  to  hear  an  application  for  the  appointment  of' a  receiver. 

On  March  11, 1907,  judgment  was  recovered  by  the  plaintiff 
in  an  action  of  WeatkerUy  v.  Hayward  in  the  Brompton  County 
Court  for  a  sum  of  lOZ.  63.  6d.  and  costs.  The  defendant  had  no 
property  which  could  be  taken  in  execution,  but  he  was  entitled 
to  an  equity  of  redemption  in  certain  freehold  premises  which 
had  been  mortgaged  to  third  persons.  By  reason  of  the  legal 
estate  in  the  premises  being  vested  in  the  mortgagees,  the  bailiff 
could  not  cause  the  defendant's  interest  in  them  to  be  delivered 
in  execution  under  a  writ  of  elegit.  On  June  21,  1907,  applica- 
tion was  made  on  behalf  of  the  plaintiff  to  the  county  court  judge 
for  an  order  for  the  appointment  of  the  plaintiff  as  receiver  of 
the  rents  and  profits  of  the  defendant's  equity  of  redemption  in 
the  said  premises.  The  judge  declined  to  entertain  the  applica- 
tion on  the  ground  that  he  had  no  jurisdiction  to  make  the 
order.  The  plaintiff  obtained  a  rule  for  a  mandamus  to  the 
judge  to  hear  the  application. 

Rowlatt,  on  behalf  of  the  county  court  judge,  shewed  cause. 
A  county  court  has  no  jurisdiction  to  appoint  a  receiver  by  way 
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1908  of  execution  againsi;  equitable  interests  in  land.  By  s.  146  of 
^^  the  County  Courts  Act,  1888,  where  a  judgment  is  obtained  in 
Sblfb  ^^  county  court  the  amount  of  the  judgment  may  be  recovered 
by  execution  against  the  goods  and  chattels  of  the  party  against 
whom  the  judgment  is  given,  but  by  execution  against  his  goods 
and  chattels  alone.  That  Court  has  no  power  to  issue  a  warrant 
in  the  nature  of  a  writ  of  elegit  for  the  purpose  of  levying  execu- 
tion of  the  judgment  against  land.  Where  indeed  the  amount  of 
the  judgment  exceeds  20Z.,  and  the  defendant  is  possessed  of  land, 
but  no  goods,  the  judgment  may  be  removed  under  s.  161  of  the 
County  Courts  Act  into  the  High  Court,  in  which  event  the 
defendant's  land  may  be  taken  under  an  elegit.  But  where 
the  amount  of  the  judgment  in  the  county  court  is  below  202., 
which  was  the  case  here,  there  is  no  power  to  get  execution 
against  the  defendant's  land  at  all.  It  will  be  said  that  s.  89  of 
the  Judicature  Act,  1878,  gives  the  county  court  power  to  appoint 
a  receive!'  where  the  defendant's  interest  in  land  is  equitable. 
That  section  provides  that  *^  Every  inferior  Court  which  now  has 
or  which  may  after  the  passing  of  this  Act  have  jurisdiction  in 
equity,  or  at  law  and  in  equity  ....  shall,  as  regards  all  causes 
of  action  within  its  jurisdiction  for  the  time  being,  have  power  to 
grant,  and  shall  grant  in  any  proceeding  before  such  Court,  such 
relief,  redress,  or  remedy,  or  combination  of  remedies  ....  as 
might  and  ought  to  be  done  in  the  like  case  by  the  High  Court" 
But  the  object  of  that  section  was  to  place  the  county  court  in 
the  same  position  as  the  High  Court  as  regards  the  power  to 
give  in  every  case  both  legal  and  equitable  relief  so  far  as  applic- 
able ;  it  was  ^*  to  clothe  the  inferior  Courts  ....  with  the  same 
power  of  doing  effectual  justice  by  their  judgments  and  orders 
as  the  High  Court "  :  per  Bo  wen  L.J.,  Pryor  v.  City  Offices  Co.  (1) 
But  it  was  no  part  of  its  object  to  give  the  inferior  Courts  any 
other  or  larger  power  than  that  possessed  by  the  High  Court. 
Now  before  the  Judicature  Act,  where  judgment  was  obtained 
in  the  Queen's  Bench  against  a  defendant  possessed  of  land  of 
which  the  legal  estate  was  outstanding  in  a  mortgagee,  the 
plaintiff,  if  desirous  of  getting  equitable  execution  against  the 
defendant's  equity  of  redemption,  had  first  to  issue  an  elegit  and 
(1)  (188d)  10  Q.  B.  D.  604,  at  p.  609. 
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then  to  commence  a  bill  in  eqniiy  asking  for  the  appointment  of  a  1908 
receiver.  But  since  the  Judicature  Act  it  is  no  longer  necessary  R^i 
to  sue  out  an  elegit  as  a  preliminary  to  asking  for  a  receiver,  the 
iBBoing  of  an  elegit  in  the  case  of  an  equitable  interest  being  a 
useless  and  absurd  form  now  that  the  Courts  of  Law  and  Equity 
are  amalgamated:  per  Jessel  M.B.9  Anglo-ItaUan  Bank  v. 
Dannes  (1) ;  Ex  parte  Evans,  In  re  Watkins.  (2)  If  then  the 
county  court  had  power  to  issue  execution  against  the  legal 
interest  in  land,  the  effect  of  s.  89  would  be  to  give  it  power  to 
appoint  a  receiver  of  a  defendant's  equitable  interest  in  land 
without  requiring  a  fresh  action  to  be  brought  for  that  purpose. 
Bat  the  county  court  has  no  such  power,  and  as  the  appointment 
of  a  receiver  is  only  ancillary  to  legal  execution,  it  follows  that 
that  Court  can  have  no  power  to  issue  equitable  execution  against 
land.  To  hold  that  it  has  such  a  power  would  be  to  give  it  a 
power  which  is  not  possessed  by  the  High  Court,  namely,  that  of 
appointing  a  receiver  in  a  case  in  which  it  has  no  power  of 
granting  legal  execution. 

MeCardie,  for  the  prosecutor.  The  only  reason  why  the 
comity  court  before  the  Judicature  Act  could  not  appoint  a 
receiver  was  that  the  party  asking  for  a  receiver  could  not  in 
that  court  comply  with  the  preliminary  condition  as  to  suing  out 
an  elegit.  But  now  that  that  condition  has  been  abolished  the 
objection  no  longer  exists.  Sect.  89  of  the  Judicature  Act  must 
be  read  in  connection  with  s.  25,  sub-s.  8,  which  expressly  deals 
with  the  appointment  of  a  receiver.  ''A  mandamus  or  an 
injunction  may  be  granted  or  a  receiver  appointed  by  an  inter- 
locutory order  of  the  Court  in  all  cases  in  which  it  shall  appear 
to  the  Court  to  be  just  or  convenient  that  such  order  should  be 
made."  The  appointment  of  a  receiver  is  a  form  of  ''relief" 
within  s.  89.  ''It  is  equitable  relief,  which  the  Court  gives 
because  execution  at  law  cannot  be  had.  It  is  not  execution,  but 
a  substitute  for  execution  " :  per  Bowen  L. J.,  In  re  Shephard.  (8) 
The  Judicature  Act  "  has  enabled  the  Court  to  grant  injunctions 
and  receivers  in  cases  in  which  it  used  not  to  do  so  previously  " : 
per  Lindley  M.B.,  Cummins  v.  Perkins.  (4)     And  in  Anglo-Italian 

(1)  (1878)  9  Oh.  D.  276,  at  p.  285.         (3)  (1889)  43  Gih.  D.  131,  at  p.  137. 

(2)  (1879)  13  Ch.  D.  252.  (4)  [1899]  1  COi.  16,  at  p.  20. 
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1908  Bank  v.  D€mes(l)  Cotton  L.J.,  speaking  of  s.  25,  sab-B.  8,  said: 
5^  "  Under  that  sub-section  the  Court  may  and  does  grant  receivers 
Sblfb  ^^®^  i*  never  could  have  done  so  before.  Thus,  for  instance,  it 
has  power  to  grant  a  receiver  under  that  section  where  a  plaintiff 
has  himself  the  power  of  obtaining  possession  at  law."  This 
disposes  of  the  supposed  absurdity  of  a  plaintiff  being  able  to  get 
relief  tfgainst  the  defendant's  land  where  his  interest  is  only 
equitable,  but  being  unable  to  get  it  where  the  defendant  also 
owns  the  legal  interest. 

Cur.  adv.  vuU. 

April  14.  The  judgment  of  the  Court  (Lord  Alverstone  C.J., 
A.  T.  Lawrence  and  Sutton  JJ.)  was  read  by 

Sutton  J.  The  rule  in  this  case  raises  the  question  whether 
a  county  court  judge  has  power  to  appoint  a  receiver  for  the 
purpose  of  execution  where  the  defendant  has  an  equity  of 
redemption  in  freehold  premises,  the  legal  estate  being  vested  in 
mortgagees.  The  question  depends  upon  the  construction  of 
s.  89  of  the  Judicature  Act,  1878.  That  section  directs  the  judge 
of  a  county  court,  as  regards  all  causes  of  action  within  the 
jurisdiction  of  the  Court,  to  grant  in  any  proceeding  before  him 
the  same  relief,  redress,  or  remedy,  or  combination  of  remedies, 
as  if  the  proceeding  were  in  the  High  Court  itself. 

Mr.  Bowlatt,  in  shewing  cause  against  the  rule,  contended, 
first,  that  inasmuch  as  county  courts  have  ho  power  to  issue 
writs  of  elegit  they  cannot  take  the  preliminary  step  without 
which  under  the  old  practice  a  receiver  could  not  be  appointed, 
and  that,  therefore,  the  judge  of  the  county  court  has  no  power  to 
appoint  a  receiver  in  respect  of  equitable  interests  in  land. 

Mr.  McCardie  on  the  other  hand  contended  that  the  issue  of 
a  writ  of  elegit  was  a  mere  form,  and  the  power  to  issue  one  was 
not  essential  to  the  jurisdiction  to  appoint  a  receiver  of  an 
equitable  interest  in  land. 

This  contention  depends  upon  the  construction  of  s.  1  of 
27  &  28  Vict.  c.  112.  That  section  enacts  that  "  No  judgment 
•  •  .  .  shall  affect  any  land  ....  until  such  land  shall  have 

(1)  9  Oh.  D.  276,  at  p.  298. 
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been  actually  delivered  in  execution  by  virtue  of  a  writ  of  elegit       1908 
or  other  lawful  authority."    By  b.  2  "  land  "  in  s.  1  includes       i^i 
equitable  interests  in  land.     Upon  the  construction  of  these      svltb 
seetions  it  was  held  in  the    cases  of   Anglo-Italian  Bank    v. 
Dories  (1)  and  Ex  parte  Evans  (^  that  since  the  Judicature 
Act,  1878,  it  is  no  longer  necessary  for  a  judgment  creditor  who 
seeks  to  obtain  equitable  execution  to  sue  out  a  writ  of  elegit, 
but  that  the  appointment  of  a  receiver  in  respect  of  equitable 
interests  in  land  constitutes  an  actual  delivery  in  execution  *'  by 
virtue  of  other  lawful  authority  "  within  the  meaning  of  s.  1,  and 
that  such  appointment  is  equivalent  to  execution  under  a  writ  of 
elegit  in  respect  of  legal  interests. 

Mr.  Bowlatt  further  contended  that  s.  161  of  the  County 
Courts  Act,  1888,  shews  that  it  was  not  intended  that  county 
eourts  should  have  the  power  of  appointing  receivers  in  respect 
of  equitable  interests  in  land.  As  regards  this  contention,  the 
section  is  a  reproduction  of  s.  49  of  the  County  Courts  Amend- 
ment Act,  1866  (19  &  20  Vict.  c.  108).  Jurisdiction  in  equity 
was  not  conferred  upon  county  courts  by  this  Act,  nor  until  the  ^ 
Act  of  1866  (28  k  29  Vict.  c.  99),  ss.  1,  2.  In  1866  the  section, 
therefore,  was  necessary  both  for  the  purpose  of  providing  for 
legal  interests  in  land  where  the  issue  of  a  writ  of  elegit  was 
required  and  also  for  equitable  interests  in  land  where  the 
appointment  of  a  receiver  by  way  of  equitable  execution  was 
necessary.  It  seems  to  us,  therefore,  that  the  object  of  the 
Legislature  in  reproducing  this  section  in  the  Act  of  1888  was  to 
provide  for  legal  interests  in  land  in  cases  where  the  issuing  of  a 
vrit  of  elegit  might  be  necessary.  In  our  opinion  the  construc- 
tion of  8.  89  of  the  Judicature  Act,  187S,  is  not  affected  by  either 
of  these  contentions.  With  respect  to  s.  89,  the  words  *'  in  any 
proceeding"  were  held  by  the  Court  of  Appeal  in  Pryor  v. 
City  Offices  Co.  (8)  to  mean  in  any  action,  and  as  regards  the 
words  "relief  or  remedy  "  it  was  held  by  the  Court  of  Appeal  in 
Shephard's  Case  (4)  that  the  appointment  of  a  receiver  by  way  of 
equitable  execution  is  more  properly  called  equitable  relief,  which 
^  granted  on  the  ground  that  there  is  no  remedy  by  execution 

(1)  9  Ch.  D.  276.  (3)  10  a  B.  D.  604. 

(2)  13  Ch.  D.  262.  (4)  43  Oh.  D.  131. 
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1908       at  law.    We  think,  therefor6>  that  the  rale  should  be  made 
ii^       absolute. 

Solicitors  for  prosecutor :  WeaiherUy  dt  Co. 
Solicitor  for  county  court  judge :  Solicitor  to  the  Treasury. 

J.  F.  0. 


C.  A,  PN  THE  COURT  OF  APPEAL.] 

i»^  ZIOK  V.  LONDON  UNITED  TRAMWAYS,  LIMITED., 

April  6. 

Lands  Claueea  Ada — Notice  to  Treat — Creation  of  new  IntereBt — Agreement  for 
Tenancy  —  Surrender — New  Agreement — Compensation — Lands  Clauses 
Consolidation  Act,  1846  (8  <fe  9  Vict.  e.  18),  s.  18. 

Bj  an  agreement  dated  March  16,  1906,  one  F.,  as  agent  for  the 
mortgagees  in  possession  of  certain  premises,  let  the  premises  to  one  S. 
for  three  years  from  March  14,  1906.  On  May  16,  1906,  notice  to  treat 
under  the  Lands  Clauses  Consolidation  Act,  1846,  in  respect  of  the 
premises,  was  served  by  the  defendants,  a  tramway  company,  on  the 
lessors.  By  an  agreement  dated  January  23,  1906,  S.  agreed  to  stand 
possessed  of  the  lease  of  the  premises  in  trust  for  the  plaintiff,  and  in 
February  the  plaintiff  entered  upon  the  premises.  Subsequently  S. 
informed  F.,  the  lessors'  agent,  that  he  wished  to  transfer  his  interest  to 
the  plaintiff,  and  it  was  arranged  between  S.,  the  plaintiff,  and  F.  that 
the  old  tenancy  should  be  surrendered,  and  a  new  tenancy  should  be 
granted  to  the  plaintiff  for  a  term  of  three  years,  being  about  a  year 
longer  than  the  residue  of  the  former  term.  Accordingly,  on  Feb- 
ruary 14, 1906,  an  agreement  was  entered  into  by  which  F.,  as  the  lessors* 
agent,  let  the  premises  to  the  .plaintiff  for  three  years  from  that  date : — 

Hdd,  that  either  the  plaintiff  or  S.  as  trustee  for  him  was  entitled  to 
compensation  in  respect  of  the  tenancy  under  the  original  agreement  of 
March  16,  1906,  which  still  subsisted,  in  the  absence  of  a  yalid  surrender 
of  it. 

Appeal  from  the  judgment  of  Jelf  J.  in  an  action  tried  by  him 
without  a  jury.  (1) 

The  action  was  in  form  an  action  for  trespass  brought  by  the 
plaintiff  Zick,  who  was  the  occupier  of  a  shop,  house,  and  fore- 
court, numbered  84,  Merton  High  Street,  Wimbledon,  and  carried 
on  business  there  as  a  furniture  dealer,  to  recover  damages  from 
(1)  [1908]  1  K.  B.  611. 
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the  defendant  company  for  entering  and  trespassing  upon  the  o.a. 
plaintiff's  premises  on  March  20,  1907,  and  the  following  days,  1908 
and  for  depriving  him  of  the  use  of  the  said  forecourt  and  thereby  ziok 
interfering  with  his  business.  London 

On  the  pleadings  the  defendants,  besides  putting  the  plaintiff     United 
to  the  proof  of  his  case,  set  up  the  following  defence :  That  by    Limited.  ' 
the  London  United  Tramways  Act,  1902  (2  Edw.  7,  c.  ccxlvii.)^ 
incorporating  the  Lands  Glauses  Consolidation  Act,  1846,  they 
I  were  authorized  to  acquire  compulsorily  the  said  forecourt  for 

widening  the  roadway ;  that  on  May  28, 1906,  they  served  notice 
to  treat  on  Coope  and  Heatley,  the  leaseholders,  being  mortgagees 
in  possession  of  the  said  premises  and  forecourt,  for  the  purchase 
of  their  interest  in  the  said  forecourt ;  that  at  the  date  of  the 
service  of  such  notice  the  plaintiff  was  not  the  occupier  nor  in 
possession  of  the  said  premises  or  forecourt,  and  had  no  interest 
therein ;  that,  notwithstanding  the  service  of  the  said  notice, 
Coope  and  Heatley  purported  after  the  date  of  such  service  to 
grant  to  the  plaintiff  an  interest  in  the  said  premises  and  fore- 
eonrt  by  means  of  an  agreement  of  tenancy,  and  that  such  an 
agreement  of  tenancy  was  invalid  in  law  against  the  defendants  ; 
that  after  the  service  of  the  said  notice,  and  before  the  alleged 
trespass,  the  defendants,  having  obtained  the  consent  of  all  the 
parties  interested  in  the  said  premises  and  forecourt,  and  having 
eompUed  with  the  Lands  Clauses  Consolidation  Act,  1846, 
requested  the  plaintiff  to  remove  his  goods  from  the  said  fore- 
court, and,  on  his  refusal,  entered  thereupon  under  their 
statutory  powers,  and  not  otherwise;  and  that  this  was  the 
trespass  complained  of.  Li  the  alternative,  while  denying 
liability,  they  paid  40«.  into  Court. 

The  plaintiff  in  his  reply  joined  issue,  and  further  pleaded  that 
at  the  date  of  the  service  of  the  notice  to  treat  one  Sinclair  was 
tenant  in  possession  of  the  said  premises  under  an  agreement  in 
^ting  dated  March  16,  1906,  for  a  term  of  three  years  from 
March  14,  1906 ;  that  in  February,  1906,  Sinclair  transferred 
his  interest  to  the  plaintiff;  that  no  notice  to  treat  was  at  any 
time  served  by  the  defendants  upon  Sinclair  or  the  plaintiff,  nor 
bad  either  of  them  at  the  date  of  the  said  transfer,  or  at  the 
date  of  the  agreement  hereinafter  mentioned,  any  knowledge  or 
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c.  A,  notice  of  the  service  of  the  notice  to  treat ;  that  on  February  14, 

1908  1906,  the  plaintiff  surrendered  the  aforesaid  agreement  to  the 

2ioK  lessors  of  the  said  premises,  and  in  lieu  thereof  accepted  an 

«•  agreement  of  tenancy  of  the  said  premises  for  a  term  of  three 

United  years  from  February  14,  1906 ;  and  he  contended  that  he  was 

XBAM  WATS 

Limited.  '  entitled  to  stand  in  the  same  position  as  if  he  still  occupied 
under  the  original  agreement  of  tenancy,  namely,  for  three 
years,  from  March  14,  1906. 

The  pleadings  were  completed  in  June,  1907 ;  but  by  corre- 
spondence in  November,  1907,  the  parties  agreed,  in  order  to  save 
expense  and  delay,  that  this  action  should  be  tried  by  a  judge 
without  a  jury ;  that  the  sole  question  at  the  hearing  should  be 
whether  the  plaintiff  was  a  person  entitled  to  be  compensated  by 
the  company  under  the  Lands  Clauses  Consolidation  Act,  1845, 
in  respect  of  the  acquisition  by  the  company  of  the  said  fore- 
court ;  and  that,  in  the  event  of  the  judge  deciding  the  above 
question  (subject  to  appeal)  in  the  plaintiff's  favour,  he  should 
recover  nominal  damages,  namely,  40«.,  with  costs  on  the  High 
Court  scale,  and  that  the  defendants  should  take  the  necessary 
steps  to  have  a  jury  summoned  under  the  Act  to  assess  the 
compensation  payable. 

The  following  facts  were  proved  or  admitted : — 

By  agreement  dated  March  16, 1906,  one  Fellowes,  as  solicitor 
and  agent  for  the  mortgagees  in  possession,  agreed  to  let  to 
Sinclair,  and  Sinclair  agreed  to  take,  the  premises  in  question 
for  three  years  from  March  14,  1906,  at  the  yearly  rent  of  SPL, 
payable  monthly,  and  he  carried  on  there  the  business  of  a 
furniture  dealer. 

On  May  16, 1906,  the  defendants  served  on  Fellowes  a  notice 
to  treat  for  the  purchase  of  the  premises  in  question,  addressed 
to  Fellowes  and  all  other  persons  having  or  claiming  any  estate 
or  interest  in  the  lands  and  hereditaments. 

By  an  agreement  dated  January  23,  1906,  Sinclair  sold  to  the 
plaintiff  Zick  the  furniture  and  effects  in  the  shop  and  premises, 
with  certain  exceptions,  for  60Z.,  and  agreed  to  stand  possessed 
of  the  lease  of  the  premises  in  trust  for  Zick,  his  executors, 
administrators,  and  assigns;  and  in  February,  1906,  Zick 
entered,  and  Sinclair  became  his  manager. 
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SmclaiTy  in  order  to  give  Ziek  not  only  the  beneficial,  but  the       c.  A. 

real,  poseession  of  the  premises,  then  informed  the  agent  of  his        1908 

landlords,  Fellowes,  that  he  desired  to  transfer  to  Zick  the       2ick 

unexpired  portion  of  his  tenancy,  and  Fellowes  said  he  thought  lo^^jj 

he  could  arrange  with  his  principals  for  the  surrender  of  the      United 

Tramwat8« 
existmg  tenancy  and  the  granting  of  a  fresh  agreement  to  Zick     limited. 

for  a  term  of  three  years,  instead  of  Zick  only  taking  a  transfer 

of  a  ierm  which  had  only  two  years  to  run,  and,  as  this  proposal 

appeared  to  be  favourable  to  Zick,  he  accepted  it,  neither  Sinclair 

nor  Zick  having  any  notice  or  knowledge  of  any  notice  to  treat. 

Accordingly,  by  an  agreement  dated  February,  14,  1906, 
Fellowes,  as  solicitor  and  agent  for  the  mortgagees  in  possession, 
agreed  to  let  to  Zick,  and  Zick  agreed  to  take,  the  premises  in 
question  for  three  years  from  February  14,  1906.  This  new 
tenancy  would  not  expire  till  February  14, 1909,  but  the  original 
tenancy,  if  it  had  been  transferred  to  Zick,  would  have  expired 
on  March  14,  1908. 

In  this  state  of  things  the  defendants,  without  any  notice  to 
the  plaintiff  Zick  or  to  Sinclair,  entered  upon  the  plaintiff's 
premises  on  March  20,  1907,  and  the  following  days  up  to 
March  26, 1907,  took  up  part  of  the  pavement  of  the  said  fore- 
M>urt,  and  otherwise  deprived  the  plaintiff  of  the  use  of  the  said 
forecourt,  and  this  was  the  trespass  complained  of. 

The  learned  judge  gave  judgment  for  the  plaintiff. 

Roikill,  K.C.,  and  Lynden  L.  Macassey,  for  the  defendants. 
It  has  been  decided  that  owners  of  land  cannot  create  fresh 
interests  in  land  in  respect  of  which  notice  to  treat  has  been 
given,  so  as  to  increase  the  burden  on  the  railway  or  other  com- 
pany which  has  given  the  notice,  subsequently  to  the  date  of  the 
notice  to  treat :  Mercer  v.  Liverpool,  SL  Helens  and  South  Lanca- 
thire  Ry.  Co.  (1)  Therefore  the  agreement  of  February  14, 1906, 
is  invalid  as  against  the  defendants,  and  the  defendants  are  not 
bound  to  compensate  the  plaintiff  in  respect  of  the  tenancy  which 
that  agreement  purported  to  create,  and  which  exceeded  the  period 
of  Sinclair's  tenancy  under  the  agreement  of  March  16,  1906. 
The  tenancy  under  the  last-mentioned  agreement  was  surrendered 

(1)  [1903]  1  E.  B.  652. 
Vol.  n.  1908.  K  2 
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c.  A.       on  the  grant  of  the  new  tenancy  to  the  plaintiff.    The  learned 
1908       judge  has  held  in  effect  that  the  plaintiff  can  be  compensated  in 
2ioK       respect  of  so  much  of  the  new  term  as  is  co-extensive  with  the 
-   ^-         term  of  Sinclair's  former  tenancy.     Bat  the  plaintiff's   term 
United     cannot  be  apportioned  in  this  manner.    Upon  payment  of  com- 
Limited.*  pensation  the  defendants  are  entitled  to  a  conveyance  of  his 
interest;  but  what    has    he    to  assign?     Sinclair's  term  is 
surrendered  by  the  arrangement  under  which  the  new  agree- 
ment was  entered  into,  which,  though  void  as  against  the  defen- 
dants, is  not  therefore  void  against  the  lessors.    If  Sinclair's 
tenancy  must  be  considered  as  still  subsisting,  he,  and  not  the 
plaintiff,  is  the  person  entitled  to  any  compensation  in  respect  of 
it;  and  he  is  not  a  party  to  the  action.    [They  also  cited  Fenner 
V.  Blake  (1) ;  Dawson  v.  Great  Northern  and  City  By.  Co.  (2)] 

H.  Dobb,  for  the  plaintiff,  was  not  called  upon  to  argue,  but 
stated  that  the  plaintiff  offered  at  the  trial  to  join  Sinclair  as 
plaintiff,  if  necessary,  he  being  willing  to  be  joined. 

Sib  Gorbll  Babnbs,  President.  I  am  of  opinion  that  the 
conclusion  arrived  at  by  the  learned  judge  is  right,  and  I  can  put 
my  view  of  the  case  very  shortly.  An  agreement  was  made  on 
March  15,  1905,  by  which  Fellowes,  as  agent  for  the  mortgagees 
in  possession  of  the  premises  in  question,  let  them  to  one 
Sinclair  for  a  term  of  three  years,  which  would  expire  on 
March  14,  1908.  On  May  15,  1905,  the  defendants  served  the 
notice  to  treat  on  the  lessors'  agent.  By  an  agreement  dated 
January  28,  1906,  Sinclair,  without  any  knowledge  of  the 
notice  to  treat,  sold  to  the  plaintiff  Zick  the  furniture  and  effects 
on  the  premises,  with  certain  exceptions,  and  agreed  to  stand 
possessed  of  the  lease  of  the  premises  in  trust  for  the  plaintiff ; 
and  in  February  the  plaintiff  entered  on  the  premises.  After- 
wards, in  order  that  the  plaintiff  should  have  not  only  the 
beneficial  but  also  the  legal  possession  of  the  premises,  Sinclair 
informed  Fellowes  that  he  desired  to  transfer  to  the  plaintiff 
the  unexpired  portion  of  his  tenancy,  and  Fellowes  said 
that  he  thought  he  could  arrange  with  his  principals  for  a 
surrender  of  the  existing  tenancy  and  the  granting  of  a  fresh 
(1)  [1900]  1  Q.  B.  426.  (2)  [1905]  1  K.  B.  260. 
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agreement  to  the  plaintiff  for  a  term  of  three  years,  instead  of  o.  a. 
the  plaintiff  taking  a  transfer  of  a  term  which  had  only  1908 
two  years  to  run.  The  plaintiff  accepted  this  proposal,  and  "^^ 
accordingly,  on  Pehruary  14,  1906,  an  agreement  was  executed  ^• 
for  a  new  tenancy  which  would  expire  on  February  14,  1909.  United 
Under  these  circumstances  the  defendants  contend  that  the  LnnTBof' 
plaintiff  is  not  entitled  to  any  compensation.  The  objection 
taken  by  the  defendants  to  the  plaintiff's  right  to  compensation 
appears  to  me  to  be  purely  technical  and  to  have  no  merits. 
The  parties  to  the  transaction,  Sinclair,  the  plaintiff,  and 
FeUowes,  entered  into  the  agreement  of  February  14,  1906,  for 
a  new  tenancy  extending  beyond  the  unexpired  period  of  the 
former  tenancy,  thinking,  no  doubt,  that  it  would  operate  as  a 
surrender  of  the  old  term.  But,  in  consequence  of  the  service 
of  the  notice  to  treat,  the  mortgagees  in  possession  of  the 
premises  had  no  longer  any  right  to  create  a  new  tenancy  which 
extended  beyond  the  period  of  the  existing  tenancy.  The  result, 
as  it  appears  to  me,  would  be  that  the  surrender  never  camd  into 
operation  because  the  consideration  for  it  failed.  So  Sinclair 
remained  entitled  to  treat  the  original  tenancy  as  subsisting,  and 
to  claim  compensation  in  respect  of  it  as  trustee  for  the  plaintiff. 
The  plaintiff  appears  to  have  offered  to  join  Sinclair  as  plaintiff 
in  the  action,  but  it  does  not  seem  to  have  been  considered  neces- 
sary, inasmuch  as  it  was  agreed  that  the  real  question  for 
decision  at  the  trial  was  whether  the  plaintiff,  under  the  circuxn- 
stances  which  I  have  mentioned,  was  a  person  who  had  such  an 
interest  as  entitled  him  to  compensation  in  respect  of  the  period 
extending  up  to  the  date  on  which  the  original  tenancy  of 
Sinclair  would  have  expired.  For  the  reasons  which  I  have 
given  I  think  that  the  decision  of  the  learned  judge  was  in 
substance  correct.  If  it  be  necessary  to  add  Sinclair  as  a  plain- 
tiff, in  order  to  get  over  any  technical  difficulty,  I  think  that  should 
be  done. 

Fabwbll  L.J.  This  is  in  form  an  action  of  trespass,  but  it  is 
agreed  that  the  only  question  really  involved  is  whether  the 
plaintiff  Zick  is  entitled  to  compensation.  In  March,- 1906,  an 
agreement  was  made  under  which. Sinclair  became  tenant  of  the 

E2  2 
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GpA.       premises  in  question  for  a  term  of  three  years  from  March  14  at 

1908       a  yearly  rent  of  SO!.    In  May  of  the  same  year  notice  to  treat  in 

2ioK       respect  of  the  premises  was  served  on  the  lessors'  agent.    After 

t™^„     service  of  that  notice  the  lessors  could  create  no  new  interest  in 
Loin>oN 

United     the  premises  so  as  to  throw  any  fresh  burden  on  the  defendants. 
Tramways 
Limited.  '  In  ignorance  of  the  notice  to  treat  Sinclair  sold  to  the  plaintiff 

f^^r^L.j.  bis  interest  in  the  premises.  Upon  his  informing  the  lessors* 
agent  that  he  wished  to  transfer  his  interest,  he  and  the  plain- 
tiff and  the  lessors'  agent  came  to  the  conclusion  that  the  better 
arrangement  would  be  that  the  old  tenancy  should  be  surrendered 
and  a  new  one  created  for  a  longer  term,  which  was  accordingly 
done  by  the  agreement  dated  February  14,  1906.  That  agree- 
ment the  defendants  were  entitled  to  treat  as  void,  and  they 
did  so  treat  it.  The  law  is  laid  down  by  Coleridge  J.  in 
Doe  V.  Courtenay  (1)  ''  that,  where  the  new  lease  does  not  pass 
an  interest  according  to  the  contract,  the  acceptance  of  it  will 
not  operate  a  surrender  of  the  former  lease ;  that,  in  the  case  of 
a  surrender  implied  by  law  from  the  acceptance  of  a  new  lease, 
a  condition  ought  also  to  be  understood  as  implied  by  law, 
making  void  the  surrender  in  case  the  new  lease  should 
be  made  void;  and  that,  in  case  of  an  express  surrender, 
so  expressed  as  to  shew  the  intention  of  the  parties  to  make 
the  surrender  only  in  consideration  of  the  grant,  the  sound 
construction  of  such  instrument,  in  order  to  effectuate  the  inten- 
tion of  the  parties,  would  make  that  surrender  also  conditional 
to  be  void  in  case  the  grant  should  be  made  void."  If  the  learned 
judge  in  the  Court  below  has  not  expressed  himself  quite  in  the 
same  terms,  I  think,  by  what  he  said  on  p.  616  of  the  report  in 
the  Law  Reports,  he  meant  the  same  thing.  I  do  not  think  that 
he  meant  to  say  that  the  agreement  for  the  new  tenancy  might 
be  remodelled,  so  as  to  make  the  term  co-extensive  with  the 
remainder  of  the  term  under  the  original  tenancy,  but  that  he 
acted  on  the  well-established  rule  that,  where  a  new  lease  is 
granted  on  the  footing  that  an  old  lease  is  surrendered,  upon  the 
avoidance  of  the  new  lease  the  surrender  is  void,  the  considera- 
tion for  it  having  failed^  I  agree  that  this  appeal  should  be 
dismissed. 

(1)  (1848)  11  a  fi  688,  at  p.  712. 
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Ebnnbdt  L.  J.    I  am  of  the  same  opinion.    There  may  be  some  o.  A. 

expressions  in  the  judgment  of  Jelf  J.  with  which  I  should  not       1908 

entirely  concur,  but  in  substance  I  think  it  is  correct,  on  the  zwk 

ground  that,  if  the  grant  of  the  new  lease  is  void,  the  surrender  lojJJj^jj 

supposed  to  be  worked  by  the  acceptance  of  it  is  gone,  and  the     United 

Tramways 
tenancy  of  Sinclair  remains  in  existence,  of  which  tenancy  the    limited.  ' 

plaintiff  is  the  beneficial  owner.    It  may  be  a  question  whether 

technically  Sinclair  ought  to  be  added  as  a  plaintiff.    But  it 

seems  to  me  impossible  that  the  law  in  such  a  case  can  be  that 

not  only  is  the  new  tenancy  void,  but  no  tenancy  at  all  is  left  in 

existence.     Clearly,  I  should  say,  the  legal  position  is  that  the 

lessors  would  only  have  a  right  to  be  paid  compensation  subject 

to  the  right  of  the  tenant  to  compensation  in  respect  of  the 

residue   of    Sinclair's  lease,  the  beneficial  interest    in  which 

belonged  to  the  plaintiff;  and  whether  Sinclair  is  joined  in  the 

action  or  not  is  merely  a  question  of  form,  the  plaintiff  being  the 

person  really  entitled. 

Appeal  dismissed. 

Solicitor  for  plaintiff:  A,  E.  Cvhison. 

Solicitors   for  defendants:    Stcmley,    Wasbi-otigh,  Daggett    dt 
Baker. 

E.  L. 
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1908       DAVIS  (ON  Behalf  of  the  Mator,  Aldebmbn,  and  Counoillobb 

^*^^'  ^^-  OF   THE   MbTBOPOLITAN   BoBOUGH   OF  ISLINGTON)  V.  WALLIS. 

Bating — Bateability  of  Owner — Parliamentary  Borough — Abatemettt  or  DeduC' 
tion — Tenement  wholly  l^t  out  in  Apartments  or  Lodgings— Bepresentation 
of  the  People  Act,  1867  (30  <fe  31  Vict,  c  102),  «.  l-^Poor  BaU  A$$e8iment 
and  CollecHon  Act,  1869  (32  ik  33  Vict.  c.  41),  m.  3,  4. 

The  rMpondent  was  the  owner  of  a  tenement  eituate  in  a  borough 
which  in  the  year  1867  was,  and  ever  sinoe  had  been,  a  parliamentary 
borough.  The  tenement  was  wholly  let  out  in  apartments  or  lodgings 
not  separately  rated  within  the  meaning  of  s.  7  of  the  Bepreeentation 
of  the  People  Act,  1867.  Purporting  to  act  under  that  section,  the 
rating  authority  rated  the  respondent  as  owner,  instead  of  the  occupiers 
of  the  tenement,  without  allowing  him  any  commission,  abatement,  or 
deduction : — 

Held,  that  the  Act  under  which  the  respondent  was  rateable  as  owner 
instead  of  the  occupiers  was  not  the  Bepreeentation  of  the  People  Act, 
1867,  but  was  the  Poor  Bate  Assessment  and  Collection  Act,  1869,  and 
that  he  was  entitled  to  the  commission,  abatement,  or  deduction  specified 
ifL  s.  3  or  s.  4  of  the  later  Act. 

Case  stated  by  a  justice  of  the  peace  for  the  county  of 
London. 

On  May  80,  1907,  the  appellant,  a  rate  collector  appointed  by 
the  council  of  the  metropolitan  borough  of  Islington,  made  a 
complaint  to  one  of  the  justices  of  the  peace  for  the  county  of 
London  that  the  respondent,  being  the  person  duly  rated  and 
assessed  in  and  by  the  general  rate  of  the  said  borough,  made, 
dated  and  sealed  on  March  SO,  1907,  in  six  several  sums, 
amounting  in  the  whole  to  111.  Is.  2d.,  in  respect  of  six  several 
houses  in  Sun  Bow,  in  the  said  borough,  and  numbered  8  to  8 
inclusive,  had  refused  or  neglected  to  pay  the  said  several  sums, 
and  that  the  appellant  had  duly  demanded  the  payment  of  such 
rates  and  assessments,  and  thereupon,  in  pursuance  of  the 
London  Government  Act,  1899  (62  &  68  Yict.  c.  14),  and  of  the 
London  (Financial  Arrangements)  Scheme,  1900,  the  Borough 
of  Islington  Order  in  Council,  1900,  and  the  Borough  of  Isling- 
ton Scheme,  1901,  made  pursuant  thereto,  the  said  justice  of  the 
peace  signed  and  issued  six  several  summonses  addressed  to  the 
respondent  commanding  him  to  attend  on  June  7  before  him,  or 
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such  other  justice  or  justioes  of  the  peace  for  the  said  county  as       1908 
might  then  be  there,  to  answer  to  the  said  complaint  and  to  be      davis 
farther  dealt  with  according  to  law.  Wallib. 

In  pursuance  of  the  said  summonses  the  respondent  appeared 
before  the  justice  of  the  peace  stating  the  case  on  Jane  7,  and 
by  adjournment  on  June  28,  1907,  to  answer  the  said  several 
summonses,  and  on  June  28  the  said  justice  of  the  peace  refused 
to  issue  warrants  of  distress  against  the  goods  and  chattels  of 
the  respondent  in  respect  of  the  said  sums,  and  dismissed  the 
said  summonses. 

The  appellant,  being  dissatisfied  by  the  determination  of  the 
said  justice  of  the  peace  on  the  hearing  of  the  said  summonses, 
duly  applied  to  him  to  state  a  case  for  the  opinion  of  the  King's 
Bench  Division,  in  compliance  with  which  application  the 
following  case  was  stated : — 

Case. 

At  the  hearing  of  the  said  complaints  and  summonses  the 
following  facts  were  admitted  or  proved : — 

The  respondent  was  the  owner  of  six  houses,  numbered  8  to  8 
inclusive,  Sun  Bow,  in  the  parliamentary  and  metropolitan 
borough  of  Islington. 

As  provided  by  the  London  Government  Act,  1899,  the  general 
rate  of  the  metropolitan  borough  of  Islington  (which  rate  was 
established  by  the  Metropolis  Local  Management  Act,  1866)  and 
the  poor  rate  of  the  said  borough  are  assessed,  made  and  levied 
together  by  the  mayor,  aldermen  and  councillors  of  the  said 
borough  (hereinafter  called  "the  council*')  as  one  rate,  which, 
pursuant  to  the  London  Government  Act,  1899,  is  termed  the 
general  rate,  and,  as  provided  by  the  said  Act,  s  assessed,  made, 
collected  and  levied  as  if  it  were  the  poor  rate ;  by  the  said  Act 
it  is  also  provided  that  all  enactments  applying  or  referring  to  the 
poor  rate  (subject  to  the  provisions  of  the  said  Act  as  to  audit) 
are  to  be  construed  as  applying  or  referring  also  to  the  general 
rate  thereby  established. 

By  the  general  rate  for  the  said  borough  duly  made,  dated 
And  sealed  on  March  80, 1907,  by  the  council  as  overseers  of  the 
said  borough,  and  duly  allowed  by  two  justices  of  the  peace  for 
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the  said  county  of  London,  in  which  the  said  borough  is  situate, 
on  March  80,  1907,  the  respondent  was  rated  and  assessed  as 
owner  to  the  general  rate  in  respect  of  the  six  houses  numbered 
8  to  8,  Sun  Bow,  within  the  said  borough  as  follows  : — 


Number  of  House. 

GroM. 

Rateable. 

Amount  payable. 

3,  Sun  Bow 

£23 

£19 

£1  17    2J 

4,     ,,       „ 

39 

32 

3    2    8 

5.       M           „ 

20 

16 

1  11    4 

6,     ,.       ., 

20 

16 

1  11     4 

7.     „       „ 

21 

17 

1  13    3i 

8,     „       „ 

20 

16 

1  11     4 

The  respondent  has  never  occupied  nor  resided  in  any  of  the 
said  houses. 

There  are  two  tenants  in  each  of  the  said  houses  numbered 
6,  6,  7  and  8,  three  tenants  in  that  numbered  8,  and  four  tenants 
in  that  numbered  4;  each  tenant  has  a  separate  letting,  a 
separate  rent-book,  and  a  separate  key;  and  each  tenant  has 
exclusive  use  and  occupation  of  his  or  her  rooms;  the  only 
parts  of  the  houses  which  are  used  in  common  are  the  outer 
doors,  the  passages  and  stairs,  the  water-closets,  and  the  base- 
ment of  each  house  used  as  a  wash-house  with  copper,  each  of 
the  tenants  in  each  house  using  in  common  the  said  parts  of  the 
house.  Two  of  the  said  houses,  namely,  those  numbered  8  and  4, 
are  upwards  of  a  century  old,  and  the  others  are  upwards  of 
forty  years  old.  They  were  all  built  for  the  occupation  of  one 
family  in  each  house ;  none  of  the  floors  or  lettings  in  any  of 
the  said  houses  are  self-contained,  nor  are  such  floors  or  lettings 
in  the  same  house  structurally  severed  from  each  other.  There 
is  only  one  door  in  each  house  in  the  nature  of  a  front  door,  and 
the  rooms  on  the  several  floors  are  entered  by  ordinary  doors  as 
in  a  house  occupied  by  one  family  only. 

The  respondent  was  so  rated  by  the  council  in  respect  of  the 
said  houses  in  pursuance,  as  the  council  considered,  of  s.  7  of 
the  Representation  of   the    People  Act,   1867.  (1)     The  said 

(1)  Bepresentation  of  the  People  a  dwelling  house  or  other  tenement 

Act,  1867,  8.  7 :  "Where  the  owner  situate  in  a  parish  wholly  or  partly 

is  rated  at  the  time  of  the  passing  of  in  a  borough,  instead  of  the  occupier, 

this  Act  to  the  poor  rate  in  respect  of  his  liability  to  be  rated  in  any  future 
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through  of  Islington  (then  the  parish  of  Islington)  was  at  the        1908 
date  of  the  passing  of  that  Act,  and  has  ever  since  been,  wholly      davis 

Bitnate  in  a  parliamentary  borough.  Wallis 
At  the  time  of  the  making  of  the  said  rate  in  1907  the  said 


poor  rate  shall  cease,  and  the  follow- 
ing enactments  shall  take  effect  with 
nspect  to  rating  in  all  boroughs : — 
"  (1.)  After  the  passing  of  this  Act 
no  owner  of  any  dwelling  house 
or  other  tenement  situate  in  a 
parish  either  wholly  or  partly 
within   a   borough   shall   be 
rated  to  the  poor  rate  instead 
of   the   occupier,    except   as 
hereinafter  mentioned: 
''(2.)  The  full  rateable  value  of 
every  dwelling  house  or  other 
separate   tenement,   and   the 
fuU  rate  in  the  pound  pay- 
able by  the  occupier,  and  the 
name  of  the  occupier  shall  be 
entered  in  the  rate  book : 
Where  the  dwelling  house  or  tene- 
ment shall   be  wholly  let   out   in 
apartments   or  lodgings  not   sepa- 
laiely  rated,    the   owner    of    such 
dvelling  house  or   tenement  shall 
be  rated  in  respect  thereof  to  the 
poor  rate: 

"Provided " 

Poor  Bate  and  Assessment  and 
CoUectbn  Act,  1869,  s.  3:  <<In 
case  the  rateable  value  of  any  here- 
ditament does  not  exceed  twenty 
poimds,  if  the  hereditament  is 
atnatein  the  metropolis  ....  and 
the  owner  of  such  hereditament  is 
villing  to  enter  into  an  agreement 
in  writing  with  the  overseers  to 
become  liable  to  them  for  the 
poor  rates  assessed  in  respect  of 
lach  hereditament,  for  any  term  not 
being  less  than  one  year  from  the 
date  of  such  agreement,  and  to  pay 
tbs  poor  rates  whether  the  heredita- 
>OMit  is  occupied  or  not,  the  overseers 


may,  subject  nevertheless  to  the  con- 
trol of  tiie  vestry,  agree  with  the 
owner  to  receive  ^e  rates  from  him, 
and  to  allow  to  him  a  commission  not 
exceeding  twenty-five  per  cent,  on 
the  amount  thereof." 

Sect.  4 :  **  The  vestry  of  any  parish 
may  from  time  to  time  order  that  the 
owners  of  all  rateable  hereditaments 
to  which  section  3  of  this  Act  extends, 
situate  within  such  parish,  shall  be 
rated  to  the  poor  rate  in  respect  of 
such  rateable  hereditaments,  instead 
of  the  occupiers,  on  all  rates  made 
after  the  date  of  such  order;  and 
thereupon  and  so  long  as  such  order 
shall  be  in  force  the  following  enact- 
ments shall  have  effect : — 

*'(!.)  The  overseers  shall  rate  the 
owners  instead  of  the  occu- 
piers, and  shall  allow  to  them 
an  abatement  or  deduction  of 
fifteen  per  centum  from  the 
amount  of  the  rate : 
*'  (2.)  If  the  owner  of  one  or 
more  such  rateable  heredita- 
ments shall  give  notice  to  the 
overseers  in  writing  that  he  is 
willing  to  be  rated  for  any 
term  not  being  less  than  one 
year  in  respect  of  all  such  rate- 
able hereditaments  of  which 
he  is  the  owner,  whether  the 
same  be  occupied  or  not,  the 
overseers  shall  rate  such  owner 
accordingly,  and  allow  to  him 
a  further  abatement  or  deduc- 
tion not  exceeding  fifteen  per 
centum  from  the  amount  of 
the  rate  during  the  time  he  is 
so  rated." 
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houses  were,  and  had  for  nine  years  previously  been,  wholly  let 
out  in  apartments  or  lodgings,  and  during  those  years  the 
respondent  or  his  predecessor  in  title  had  been  rated  as  the 
owner  of  such  houses  to  the  general  rate  for  the  said  borough 
and,  previously  to  its  constitution,  to  the  poor  and  general  rates 
of  the  parish  of  Islinglon  in  respect  of  the  said  six  houses, 
except  that  as  regards  those  numbered  8  and  8,  Sun  Bow,  from 
the  year  1900  to  the  year  1905  two  persons  named  Overend  and 
Wilkinson  had  been  respectively  assessed  and  rated  as  occupiers 
of  such  houses  respectively  under  a  misapprehension  or  mis- 
statement that  the  said  two  persons  were  respectively  tenants  of 
the  whole  of  the  said  two  houses,  but  during  the  whole  of  the 
said  nine  years  the  respondent  or  his  predecessors  in  title  paid 
all  the  rates  in  respect  of  the  said  six  houses. 

At  the  time  of  the  passing  of  the  Bepresentation  of  the 
People  Act,  1867,  namely,  on  August  15  in  that  year,  and  ever 
since  that  date,  each  of  the  said  six  houses  was  rated  to  the 
owner  as  a  whole  in  one  sum,  and  at  no  time  in  or  since  1867 
have  any  separate  rooms  or  apartments  in  the  said  houses  or 
any  of  them  been  separately  assessed  or  rated. 

It  appears  from  the  rate-book  in  1867  that  the  owners  of  the 
said  houses  were  rated  in  respect  thereof,  and  that  the  gross 
estimated  annual  rentals  and  the  rateable  values  thereof  were 
respectively  as  follows: — 


NumbwofHonw. 

Grow  Estimated 
Annual  BanUd. 

Rateable  Valae. 

5,  Sun  Bow 
4.  „       .. 

6,  .,        ,.    \ 

«.  ..    „  , 

7,  „       „    f 

£20 
28 

80 

£10 
14 

40 

No  allowance,  deduction,  or  abatement  ever  has  been  or  is 
allowed  or  made  to  the  respondent  in  respect  of  any  of  the  said 
houses. 

The  council  make  it  a  practice  to  rate  the  owners  instead  of 
the  occupiers  of  houses  wholly  let  out  in  apartments  or  lodgings 
when  such  apartments  or  lodgings  are  not  structurally  separated. 
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It  was  contended  on  behalf  of  the  appellant  that  under  the       i908 
circumstances  above  stated  the  council  was  entitled  and  com-       dayis 
pelled  to  rate  the  respondent  in  respect  of  the  said  six  houses     ^  ^' 
under  s.  7  of   the   Bepresentation  of  the   People  Act,   1867, 
inasmuch  as  the  said  houses  were  wholly  let  out  in  apartments 
or  lodgings  not  separately  rated. 

It  was  contended  on  behalf  of  the  respondent — 

(1.)  That  so  much  of  s.  7  of  the  Bepresentation  of  the  People 
Act,  1867,  as  related  to  the  rating  of  owners  instead  of  occupiers 
bad  been  repealed  by  implication  by  the  Poor  Bate  Assessment 
and  (Collection  Act,  1869.  The  authority  relied  on  in  support  of 
the  above  contention  was  Churchwardens,  dtc,  of  West  Ham  v. 
Fourth  City  Mutual  Building  Society.  (1) 

(2.)  That,  even  if  the  provisions  of  s.  7  of  the  Bepresentation 
of  the  People  Act,  1867,  were  not  so  repealed,  it  was  necessary, 
in  order  to  bring  the  said  houses  within  the  provisions  of  that 
section,  for  the  appellant  to  prove  that,  the  said  houses  were  each 
wholly  let  out  in  apartments  or  Ibdgings  not  separately  rated 
on  August  15,  1867,  the  date  of  the  passing  of  tl^at  Act.  In 
support  of  this  contention  the  case  of  Stamper  v.  Overseers  of 
Sunderland  (2)  was  relied  on. 

(8.)  That,  under  whatever  Act  the  appellant  purported  to  rate 
the  respondent,  the  rate  was  bad,  as  no  allowance,  abatement,  or 
deduction  has  ever  been  or  is  allowed  or  made  to  the  respondent. 
The  authority  relied  on  in  support  of  this  contention  was 
Churchwardens,  rfc,  of  West  Ham  v.  Fourth  City  Mutual 
Btalding  Society.  (1) 

The  magistrate  was  of  opinion  that  so  much  of  s.  7  of  the 
Bepresentation  of  the  People  Act,  1867,  as  relates  to  the  rating 
of  owners  instead  of  occupiers  had  been  impliedly  repealed  by 
the  Poor  Bate  Assessment  and  Collection  Act,  1869,  and  that 
even  in  a  parliamentary  borough  the  last-mentioned  Act  is  the 
only  Act  under  which  owners  can  be  rated  instead  of  occupiers. 
He  therefore  dismissed  the  said  summonses. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
magistrate  was  right  in  law  in  this  decision. 

(1)  [1892]  1  a  B.  664.  (2)  (1868)  L  E.  3  0.  P.  888. 
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Davis  decision  of  the  magistrate  is  based  upon  the  fallacy  that  s.  7  of 
Wallis.  ^^  Bepresentation  of  the  People  Act,  1867,  has  been  impliedly 
repealed  by  the  Poor  Bate  Assessment  and  Collection  Act,  1869. 
There  are  no  grounds  for  such  a  suggestion.  The  case  of 
Churchwardens,  dc,  of  West  Ham  v.  Fourth  City  Mvtual  BuUd- 
ing  Society  (1),  on  ii^hich  the  magistrate  relied,  had  nothing  to 
do  with  premises  situate  in  1867  in  a  parliamentary  borough, 
and  therefore  the  question  whether  s.  7  of  the  Act  of  1867, 
which  applies  only  to  parliamentary  boroughs,  was  or  was  not 
repealed  by  the  Act  of  1869  was  irrelevant. 

Before  the  passing  of  the  Bepresentation  of  the  People  Act, 
1867,  there  were  in  existence  two  statutes  dealing  with  the 
rateability  of  owners  and  their  liability  to  be  rated.  The  first 
was  the  Poor  Belief  Act,  1819  (59  Geo.  8,  c.  12),  also  known  as 
Sturges  Bourne's  Act.  Sect.  19  of  that  Act  recited  that  in  many 
parishes  payment  of  the  poor  rates  was  evaded  by  reason  that 
numbers  of  houses  were  let  out  in  lodgings  or  in  separate  apart- 
ments, or  for  short  terms,  or  were  let  to  tenants  who  quitted 
their  residences  or  became  insolvent  before  the  rates  charged  on 
them  could  be  collected.  It  then  enacted  that  the  inhabitants  of 
any  parish  in  vestry  assembled  might  resolve  and  direct  that  the 
owners,  being  the  immediate  lessors  of  the  actual  occupiers,  of 
all  houses,  apartments,  or  dwellings  which  should  be  let  to 
the  occupiers  at  any  rent  not  exceeding  202.  nor  less  than 
61.  by  the  year,  for  any  less  term  than  one  year,  or  on  any 
agreement  by  which  the  rent  should  be  reserved  or  made 
payable  for  any  shorter  period  than  three  months,  should  be 
assessed  to  the  rates  for  the  relief  of  the  poor  for  or  in  respect  of 
such  houses,  apartments,  or  dwellings  instead  of  the  actual 
occupiers;  and  the  churchwardens  and  overseers  of  the  poor 
were  required  to  carry  into  effect  all  such  resolutions  and  direc- 
tions of  the  inhabitants  in  vestry  assembled,  and  in  pursuance 
and  execution  thereof  to  assess  by  a  fair  and  equal  pound  rate 
the  owners,  being  the  immediate  lessors  of  the  actual  occupiers, 
of  every  house,  apartment,  or  dwelling  to  which  such  resolution 
and  direction  should  extend,  for  or  in  respect  of  the  same, 
(1)  [1892]  1  Q.  B.  664. 
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according  to  the  actual  rent  at  which  such  house,  apartment,  or       1908 
dwelling  should  be  let,  after  making  a  reasonable  deduction  from      davis 
I  saeh  rent,  not  exceeding  in  any  case  one-half  of  the  same.  ^  ^- 

The  other  statute  in  force  before  the  Act  of  1867  was  the  Act 
of  IS  &  14  Yict.  c.  99,  commonly  known  as  the  Small  Tenements 
Act,  1850.  That  Act,  after  reciting  that  the  collection  of  rates 
EBBessed  upon  the  occupiers  of  tenements  of  small  annual  value 
IB  expensive,  difficult,  and  frequently  impracticable,  enacted  by 
8. 1  that  it  should  be  lawful  for  the  vestry  to  order  that  'the 
owners  of  tenements,  the  yearly  value  whereof  should  not 
exceed  61.,  should  be  rated  and  assessed  to  the  rates  for  the 
relief  of  the  poor  in  respect  of  such  tenements  instead  of  the 
occupiers  thereof.  By  s.  4  of  that  Act  it  was  provided  that 
whilst  such  an  order  was  in  force  the  owner  should  be  assessed 
in  respect  of  the  tenement  at  three-fourths  of  the  amount  at 
which  the  tenement  would  be  liable  to  be  rated  in  case  the  Act 
I  had  not  passed ;  and,  further,  that  if  any  owner  of  one  or  more 

I  teuements  should  be  desirous  of  paying  a  rate  for  one  year  in 

I  respect  of  all  those  tenements,  whether  they  were  occupied  or 

nnoccupied,  the  owner,  on  giving  notice  to  that  effect,  should  be 
aeeessed.to  the  rates  in  respect  to  the  tenements  at  a  sum  not 
less  than  one-half  the  amount  at  which  the  tenements  would  be 
liable  to  be  rated,  if  occupied,  in  case  the  Act  had  not  passed. 
The  result  of  those  two  enactments  was  that,  in  the  case  of  certain 
tenements'  specified  with  reference  to  the  amount  of  the  rent  or 
loogth  of  the  tenancy,  the  owners  could  be  rated  instead  of  the 
occupiers. 

That  being  the  state  of  the  law,  the  Bepresentation  of 
the  People  Act,  1867,  was  passed.  Sect.  7  of  that  statute 
enacts  in  the  clearest  terms  that  in  parliamentary  boroughs, 
where  the  owner  was  rated  at  the  date  of  the  passing  of  the  Act 
in  respect  of  a  dwelling-house  or  tenement  instead  of  the 
I  occupier,  his  liability  to  be  rated  is  to  cease,  and  no  owner  of 

any  dwelling-house  or  tenement  situate  in  a  parish  wholly  or 
partly  within  a  borough  is  to  be  rated  to  the  poor  rate  instead  of 
the  occupier,  except  in  the  following  case — ^namely,  where  the 
dwelling-house  or  tenement  is  wholly  let  out  in  apartments  or 
lodgings  not  separately  rated,  in  which  case  it  is  expressly 
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1908       enacted  that  *'  the  owner  of  such  dwelling-house  or  tenement 

D^yiB      shall  be  rated  in  respect  thereof  to  the  poor  rate." 

.„  ^  This  Act  must  be  taken  to  have  abrogated  the  Poor  Belief 

Act,  1819,  and  the  Small  Tenements  Act,  1850,  so  far  as  relates 

to  the  rating  of  owners  instead  of  occupiers  of  tenements  in 

parliamentary  boroughs. 

After  the  passing  of  that  Act  the  only  case  in  which  the 
owner  of  a  tenement  situate  in  a  parliamentary  borough  could 
be  fated  to  the  poor  rate  instead  of  the  occupier  was  when  the 
tenement  was  wholly  let  out  in  apartments  or  lodgings  not 
separately  rated ;  in  that  case  the  owner,  and  not  the  occupier, 
was  the  person  to  be  rated. 

Then  came  the  Poor  Bate  Assessment  and  Collection  Act, 
1869  (82  &  88  Vict.  c.  41).  Sect.  8  of  that  Act  provided  that 
where  the  rateable  value  of  a  hereditament  does  not  exceed  a 
specified  value,  and  the  owner  is  willing  to  enter  into  an  agree- 
ment with  the  overseers  to  become  liable  for  the  rates  for  a  term 
of  not  less  than  a  year  and  to  pay  the  rates  whether  the  tene- 
ment is  occupied  or  not,  the  overseers  may,  subject  to  the  control 
of  the  vestry,  agree  with  the  owner  to  receive  the  rates  from  him, 
allowing  him  a  commission  not  exceeding  25  per  cent  on  the 
amount  of  the  rates.  By  s.  4  the  vestry  may  order  that  the 
owners  of  such  hereditaments  shall  be  rated  instead  of  the 
occupiers,  and  thereupon:  (1.)  The  overseers  shall  rate  the  owner, 
allowing  him  a  deduction  of  15  per  cent,  from  the  amount  of 
the  rate ;  or  (2.)  if  the  owner  gives  notice  that  he  is  willing  to  be 
rated  for  a  term  not  less  than  a  year  in  respect  of  such  heredita- 
ments, whether  the  same  are  occupied  or  not,  the  overseers  shall 
rate  the  owner  accordingly  and  allow  him  a  further  deduction, 
not  exceeding  15  per  cent.,  from  the  amount  of  the  rate.  Sect.  6 
of  the  Act  expressly  repeals  the  Small  Tenements  Act,  1860. 
This  statute  deals  only  with  hereditaments  of  a  particular  value, 
and  has  nothing  to  do  with  the  question  whether  they  are  let  out 
in  apartments  or  lodgings.  Accordingly  s.  7  of  the  Bepresenta- 
tion  of  the  People  Act,  1867,  which  deals  only  with  tenements 
wholly  let  out  in  apartments  or  lodgings  and  makes  no  reference 
whatever  to  their  value,  remains  unrepealed  by  the  Poor  Bate 
Assessment  and  Collection  Act,  1869. 
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This  contention  derives  great  support  from  the  terms  of  the  1908 
Parliamentary  and  Municipal  Registration  Act,  1878,  s.  14  of  dIvis 
which  is  in  the  following  terms:  "Whereas  by  s.  19  of  the  ^^llis 
Poor  Bate  Assessment  and  Collection  Act,  1869,  the  overseers 
in  making  out  the  poor  rate  are  required  in  every  case,  whether 
the  rate  is  collected  from  the  owner  or  occupier,  or  the  owner  is 
liable  to  the  payment  of  the  rate  instead  of  the  occupier,  to  enter 
in  the  occupier's  column  of  the  rate  book  the  name  of  the 
occupier  of  every  rateable  hereditament,  and  it  is  thereby 
declared  that  every  such  occupier  shall  be  deemed  to  be  duly 
rated  for  any  qualification  or  franchise  as  therein  mentioned ; 
and  whereas  doubts  have  been  entertained  as  to  the  application  of  ' 
this  enactment,  and  it  is  expedient  to  remove  them  :  Be  it  there- 
fore enacted  that  the  recited  enactment  shall  not  be  deemed  to 
apply  exclusively  to  cases  where  an  agreement  has  been  made 
under  s.  8  of  the  same  Act,  or  where  an  order  has  been  made 
under  s.  4  of  the  same  Act,  but  shall  be  of  general  application." 
The  meaning  of  that  enactment  is  that  in  all  cases  in  which 
the  owner  is  rated  instead  of  the  occupier,  not  only  those  under 
88.  8  and  4  of  the  Act  of  1869,  but  in  all  others  as  well,  the 
overseers  are  to  enter  in  the  occupier's  colunm  the  name  of  the 
occupier,  and  then  the  occupier  is  to  be  deemed  to  be  duly  rated. 
But,  besides  ss.  8  and  4  of  the  Act  of  1869,  the  only  way  in  which 
owners  can  be  rated  instead  of  occupiers  is  by  virtue  of  the 
Bepresentation  of  the  People  Act,  1867.  Therefore  the  Act  of 
1878  points  unmistakably  to  the  conclusion  that  s.  7  of  the  Act 
of  1867  is  still  in  force. 

Alexander  Qlen^  K.C.^  and  Kyffin^  for  the  respondent.  The 
mistake  in  the  argument  for  the  appellant  is  in  treating  as  a  sub- 
stantive enactment  that  part  of  s.  7  of  the  Bepresentation  of 
the  People  Act,  1867,  which  enacts  that,  where  the  dwelling-house 
or  tenement  shall  be  wholly  let  out  in  apartments  or  lodgings  not 
separately  rated,  the  owner  of  such  dwelling-house  or  tenement 
shall  be  rated  in  respect  thereof.  That  part  of  the  section  is  not 
a  substantive  enactment;  it  is  merely  an  exception  to  the 
principal  enactment  of  the  section,  which  is  that,  where  the 
owner  was  rated  at  the  passing  of  the  Act  in  respect  of  a 
dwelling-house  or  tenement  instead  of  the  occupier,  the  liabiUty  of 
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1908  the  owner  to  be  rated  shall  cease :  see  Stamper  v.  Overseers  of 
Davib  Sunderland  (1) ;  Thompson  v.  Ward  (2) ;  Boon  v.  Howard.  (S)  In 
Wallis.  ^^^^^  ^  understand  the  effect  it  is  necessary  to  bear  in  mind  the 
history  of  the  legislation  affecting  the  rateability  of  owners.  By 
the  general  law  occupiers,  and  not  owners,  of  hereditaments  are 
rateable.  A.t  the  passing  of  the  Representation  of  the  People 
Act,  1867,  there  were,  however,  in  force  three  groups  or  classes  of 
Acts  by  which  owners  could  be  rated  instead  of  occupiers.  These 
were — first,  the  Poor  Belief  Act,  1819 ;  secondly,  the  Small  Tene- 
ments Act,  1850 ;  and,  thirdly,  a  number  of  local  Acts,  including 
the  Islington  Parish  Acts  Amendment  Act,  1857  (20  &  21  Vict. 
•  c.  cxviii.),  ss.  10-12,  empowering  the  vestries  to  make  composi- 
tion with  owners  of  hereditaments  of  specified  annual  value  for 
the  payment  of  rates  in  respect  thereof.  The  Representation  of 
the  People  Act,  1867,  by  s.  8  conferred  the  franchise  on  the 
occupiers  of  dwelling-houses,  including  in  that  term — see  s.  61 — 
any  part  of  a  house  occupied  as  a  separate  dwelling  and  separately 
rated,  in  parliamentary  boroughs,  provided  they  had  been  rated 
as  ordinary  occupiers  to  all  rates  made  in  respect  of  their  dwell- 
ing-houses and  had  paid  an  amount  equal  to  that  paid  by 
ordinary  occupiers.  So  long  as  the  system  prevailed  under  which 
owners  of  dwelling-houses  situate  in  a  parliamentary  borough 
were  rated  instead  of  occupiers,  the  occupiers  could  not  under 
s.  8  of  the  Act  be  properly  placed  upon  the  register  of  voters.  It 
was  therefore  provided  by  s.  7  that  the  liability  of  an  owner  rated 
at  the  passing  of  the  Act  in  respect  of  a  dwelling-house  or  other 
tenement  situate  in  a  borough  should  cease,  and  that  after  the 
passing  of  the  Act  no  owner  of  any  dwelling-house  or  other  tene- 
ment situate  within  a  borough  should  be  rated  to  the  poor  rate 
instead  of  the  occupier.  That  is  the  principal  enactment  in  s.  7. 
Then  comes  the  exception — ^namely,  that,  where  the  dwelling- 
house  or  tenement  shall  be  wholly  let  out  in  apartments  or 
lodgings  not  separately  rated,  the  owner  of  such  dwelling-house 
or  tenement  shall  be  rated  in  respect  thereof.  That  is  to  say, 
the  owner  of  such  a  dwelling-house  was  rendered,  or  suffered  to 
remain,  liable  to  be  rated  under  the  Poor  Belief  Act,  1819,  or  the 

(1)  L.  R  3  0.  P.  388.  (2)  (1871)  L.  B.  6  0.  P.  327,  at  p.  361. 

(8)  (1874)  L.  B.  9  0.  P.  277,  at  p.  301. 


r. 
Wallis. 


^ 
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Small  Tenements  Act,  1860,  or  one  or  other  of  the  local  Acts,  as       1908 
the  case  might  be,  in  force  at  the  passing  of  the  Bepresentation      dayib 
of  the  People  Act,  1867. 

The  effect  of  this  exception  was  that  occupiers  of  dwelling- 
houses  within  a  tenement  which  was  wholly  let  out  in  iipartments 
not  separately  rated  at  the  passing  of  the  Bepresentation  of  the 
People  Act,  1867,  were  deprived  of  the  franchise  ,*  because  the 
owners  of  such  dwelling-houses  remained  rateable  and  were  rated 
under  the  Poor  Belief  Act,  1819,  the  Small  Tenements  Act,  1850, 
or  some  of  the  local  Acts  mentioned  above,  instead  of  the 
occupiers  :  Stamper  v.  Overseers  of  Sunderland.  (1)  To  remedy 
this  state  of  the  law  the  Poor  Bate  Assessment  and  Collection 
Act,  1869,  was  passed.  That  Act  by  s.  6  expressly  repealed  the 
Small  Tenements  Act,  1860,  and  so  much  of  any  local  statute  as 
related  to  the  rating  of  owners  instead  of  occupiers,  and  by  its 
general  effect,  either  taken  alone  or  in  combination  with  earlier 
Acts,  impliedly  repealed  the  Poor  Belief  Act,  1819:  Church- 
wardens,  dtc.f  of  West  Ham  v.  Fourth  City  Mutual  BuUding 
Society  (2) ;  and  thereby  abolished  the  only  means  by  which,  up 
to  the  passing  of  that  Act,  owners  could  be  rated  instead  of 
occupiers ;  and  by  ss.  8  and  4  it  substituted  the  scheme  and 
machinery  by  which  alone  owners  were  in  the  future  to  be  rate- 
able instead  of  occupiers.  The  result  is  that  the  owner  of  a 
dwelling-house  or  tenement  wholly  let  out  in  apartments  or 
lodgings  not  separately  rated  within  the  exception  to  s.  7  of  the 
Bepresentation  of  the  People  Act,  1867,  can  only  be  rated  as 
such  by  virtue  of  s.  8  or  s.  4  of  the  Poor  Bate  Assessment  and 
Collection  Act,  1869,  and  no  rate  made  upon  him  is  valid  which 
does  not  allow  him  the  commission  or  deduction  prescribed  by 
one  or  the  other  of  those  sections. 

With  regard  to  s.  14  of  the  Parliamentary  and  Municipal 
Begistration  Act,  1878,  the  history  of  that  enactment  is  as 
follows :  It  was  provided  by  s.  7  of  the  Poor  Bate  Assessment 
and  Collection  Act,  1869,  that  every  payment  of  a  rate  by  the 
owner,  whether  he  is  himself  rated  instead  of  the  occupier,  or 
has  agreed  with  the  occupier  or  with  the  overseers  to  pay  such 
rate,  and  notwithstanding  any  allowance  or  deduction  which  the 

(1)  L.  E.  3  G.  P.  888.  (2)  [1802]  1  Q.  B.  664. 

YoL.  n.  1908.  L  2 
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1908  overseers  are  empowered  to  make  from  the  rate,  is  to  be  deemed 
5Ivi8  *  payment  of  the  full  rate  by  the  occupier  for  the  purpose  of 
any  qualification  or  franchise  which  as  regards  rating  depends 
on  the  payment  of  the  poor  rate.  By  s.  19  the  overseers  in 
making  out  the  poor  rate,  whether  the  rate  is  collected  from  the 
owner  or  occupier,  or  the  owner  is  liable  to  the  payment  of  the 
rate  instead  of  the  occupier,  are  directed  to  enter  in  the  occu- 
pier's column  of  the  rate-book  the  name  of  the  occupier  of  every 
rateable  hereditament,  and  the  occupier  shall  then  be  deemed 
to  be  duly  rated  for  any  qualification  or  franchise ;  and  if  any 
overseer  omits  the  name  of  the  occupier  he  shall  be  liable  to  a 
penalty,  and  the  occupier  whose  name  is  omitted  is  entitled  to 
every  qualification  and  franchise  depending  upon  rating  in  the 
same  manner  as  if  his  name  had  not  been  omitted.  A  case 
had  occurred  of  Cross  v.  Alsop  (1),  where  by  an  informal 
arrangement  between  himself  and  the  overseers,  and  not  by  any 
agreement  in  writing  under  s.  8  of  the  Poor  Bate  Assessment 
and  Collection  Act,  1869,  the  owner  of  a  certain  house  let  out 
in  three  separate  dwelling-houses  had  agreed  to  become  liable 
for  the  rates  payable  in  respect  of  the  dwelling-houses.  The 
overseers  in  making  out  the  rate-book  had  entered  in  the  occu- 
pier's column  the  names  of  the  three  tenants  of  the  dwelling- 
houses,  and  in  their  appropriate  columns  appeared  the  name  of 
the  owner,  the  rental,  the  rateable  value,  and  the  rate  in  the 
pound.  No  separate  assessments  in  respect  of  the  several  dwell- 
ing-houses had  been  made.  The  tenant  of  one  of  them  claimed 
that  by  virtue  of  s.  19  of  the  Act  he  was  to  be  deemed  to  be  duly 
rated  for  any  qualification  or  franchise.  But  it  was  held  that 
s.  19  only  applied  where  the  payment  of  rates  by  an  owner  was 
made  by  virtue  of  an  agreement  in  writing  under  s.  8  or  an 
order  of  the  vestry  under  s.  4  of  the  Act,  and  that,  as  there  had 
been  neither  one  nor  the  other  of  these,  the  tenant  could  not 
rely  upon  s.  19 ;  with  the  result  that  he  failed  to  establish  his 
right  to  vote.  It  was  to  amend  this  state  of  the  law  that  s.  14 
of  the  Parliamentary  and  Municipal  Begistration  Act,  1878,  was 
passed,  which,  after  reciting  that  doubts  had  arisen  as  to  the 
application  of  s.  19  of  the  Act  of  1869,  enacted  that  that  section 
(1)  (1870)  L.  E.  6  0.  P.  316. 
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should  not  be  deemed  to  apply  exclusively  to  cases  where  an       1908 
agreement  had  been  made  under  b.  8  of  the  same  Act,  or  where      davis 
an  order  had  been  made  under  s.  4  of  the  same  Act,  but  should     ^^^'^.ig, 
be  of  general  application ;  in  other  words,  that  it  should  apply 
to  a  case  like  Cross  v.  Alsop  (1),  where  the  arrangement  between 
the  owner  and  the  overseers  for  rating  the  owner  was  made 
otherwise  than  under  s.  8  of  the  Poor  Bate  Assessment  and 
Collection  Act,  1869. 
Lush,  K.C,^  in  reply. 

LoBD  Alvebstone  G.J.  The  question  in  this  case  is  whether 
the  Bepresentation  of  the  People  Act,  1867,  is  to  be  regarded  as 
a  rating  Act  or  not.  Is  it  an  Act  dealing  merely  with  the  fran- 
chise, or  was  it  intended  to  regulate  the  liability  of  owners  to  be 
rated  for  the  general  purposes  of  the  poor  rate?  In  my 
opinion  it  is  a  franchise  Act,  and  not  a  rating  Act  properly 
so  called ;  it  only  deals  with  rating  as  incidental  to  the  qualifica- 
tion for  the  franchise,  and  was  not  intended  further  or  otherwise 
to  affect  the  general  law  as  to  the  right  or  liability  of  persons  to 
be  rated  for  the  relief  of  the  poor.  In  the  year  1867  there  were  in 
force  the  Poor  Belief  Act,  1819,  and  the  Small  Tenements  Act, 
1850,  as  well  as  a  number  of  private  Acts  under  which  owners  of 
hereditaments  could  be  rated.  That  is  a  fundamental  fact. 
By  the  statute  of  Elizabeth,  which  first  imposed  the  poor  rate, 
as  interpreted  by  subsequent  decisions,  occupiers  only  could  be 
rated.  I  understand  the  effect  of  s.  7  of  the  Bepresentation 
of  the  People  Act,  1867,  to  be  this :  In  many  boroughs  other 
Acts  of  Parliament  had  allowed  the  general  law,  by  which 
occupiers  alone  were  rated,  to  be  altered  so  that  in  many  cases 
the  owners  were  rated  instead  of  the  occupiers ;  now  as  these 
occupiers,  not  being  rated,  could  not  claim  the  benefit  of  the 
dwelling-house  franchise  established  by  the  Bepresentation  of  the 
People  Act,  1867,  that  franchise  being  conditional  upon  the 
occupier  of  the  dwelling-house  being  rated,  the  Act  of  1867 
provided  by  s.  7  that  thenceforth  occupiers  should  be  allowed 
the  benefit  of  being  on  the  rate-book  and  so  qualified  to  vote ;  the 
enactment  was  not,  however,  to  apply  in  the  case  of  hereditaments 
(1)  L.  R  6  0.  P.  316. 
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1908       wholly  let  out  in  apartments  or  lodgings  not  separately  rated, 

D^yjg      in  which  case  the  owners  were  to  remain  rateable.    The  whole 

^'         intention  of  the  enactment  was  that  in-  the  case  of  separately 

—  '     rated  dwelling-houses  the  occupiers  should  be  rated  so  as  to 

GLJ.        qualify  them  for  the  franchise  then  newly  established.    It  is  not 

concerned  either  with  the  amount  of  the  rate  or  the  method  by 

which  it  is  to  be  imposed  or  levied. 

Subsequently  the  Poor  Bate  Assessment  and  Collection  Act, 
1869,  was  passed.  That  was  an  Act  of  general  application.  It 
is  intituled,  **  An  Act  for  amending  the  Law  with  respect  to  the 
rating  of  Occupiers  for  Short  Terms,  and  the  making  and  collecting 
of  the  Poor's  Bate."  That  it  was  an  Act  of  general  application 
is  clear  from  s.  6  thereof,  which  provides  that  the  rtatute  18  &  14 
Yict.  c.  89,  with  respect  to  the  rating  of  small  tenements — i.e.,  the 
Small  Tenements  Act,  1850 — and  so  much  of  any  local  statute 
as  relates  to  the  rating  of  owners  instead  of  occupiers,  shall  be 
and  the  same  are  thereby  repealed,  so  far  as  they  apply  to  any 
poor  rate  made  after  the  Act  came  into  operation.  It  does  not 
in  terms  repeal  the  Poor  Belief  Act,  1819,  probably  because  the 
Legislature  regarded  the  repeal  of  that  Act  as  involved  in  the 
repeal  of  the  Small  Tenements  Act,  1850,  which  had  in  e£fect 
merely  removed  one  of  the  limits  of  value  imposed  by  the  Poor 
Belief  Act,  1819.  In  ss.  8  and  4  of  the  Act  of  1869  machinery  is 
provided  for  rating  the  owner  instead  of  the  occupier  in  case  of 
hereditaments  of  the  specified  rateable  values ;  and  the  owner  is 
to  be  allowed  a  commission  on  or  deduction  from  the  amount  of 
the  rate.  Now  it  is  to  be  observed  that  the  Poor  Belief  Act,  1819, 
and  the  various  local  Acts,  including  the  Islington  Parish  Acts 
Amendment  Act,  1867,  contained  machinery  similar  to  that  in 
ss.  8  and  4  of  the  Poor  Bate  Assessment  and  Collection  Act,  1869, 
whereby  the  vestries  might  interpose  and,  whether  by  order  or 
agreement,  collect  the  rates  from  the  owners  of  hereditaments, 
compensating  them  for  their  liability  by  allowing  them  a  com- 
mission on  or  deduction  from  the  amount  of  the  rate ;  but  these 
Acts  gave  the  occupier  no  right  to  be  placed  upon  the  rate-book. 
The  object  of  the  Bepresentation  of  People  Act,  1867,  was  to  give 
occupiers  that  right.  The  object  of  ss.  8  and  4  of  the  Poor  Bate 
Assessment  and  Collection  Act,  1869,  was  quite  distinct  and 


Lord  Alventone 
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different.  Its  object  was,  not  to  put  oocnpiers  upon  the  rate-book,       1908 
but  to  provide  machinery  for  rating  owners.    The  scope  and      davis 
purpose  of  the  two  enactments  was  different,  and  I  am  not  pre-     wallib 
pared  to  say  that  the  later  repeals  the  earlier.   Bat,  however  that 
may  be,  when  the  question  is  as  to  the  rating  of  owners,  and        c).j. 
their  rights  and  liabilities  when  rated,  the  statute  to  be  con- 
aidered  is  not  the  Bepresentation  of  the  People  Act,  1867,  but 
the  Poor  Bate  Assessment  and  Collection  Act,  1869. 

Mr.  Lush  made  another  point,  namely,  that  s,  14  of  the 
Parliamentary  and  Municipal  Begistration  Act,  1878,  shewed 
that  the  Legislature  regarded  s.  7  of  the  Bepresentation  of  the 
People  Act,  1867,  as  applicable  to  the  rating  of  owners  for  the 
purpose,  not  only  of  the  franchise,  but  of  the  poor  rate  also. 
Sect.  14  of  the  Act  of  1878  recites  tbat  by  s.  19  of  the  Act  of 
1869  the  overseers  in  making  out  the  poor  rate  are  required  in 
every  case,  whether  the  rate  is  collected  from  the  owner  or 
occupier,  or  the  owner  is  liable  to  the  payment  of  the  rate 
mstead  of  the  occupier,  to  enter  in  the  occupier's  column  of  the 
rate-book  the  name  of  the  occupier  of  every  rateable  hereditament, 
and  that  it  is  thereby  declared  that  every  such  occupier  shall  be 
deemed  to  be  duly  rated  for  any  qualification  or  franchise  as 
therein  mentioned.  The  section  then  goes  on  to  recite  that 
doubts  had  been  entertained  as  to  the  application  of  this 
enactment,  and  that  it  was  expedient  to  remove  them ;  it  then 
proceeds  to  enact  that  the  recited  enactment  shall  not  be  deemed 
to  apply  exclusively  to  cases  where  an  agreement  has  been  made 
uader  s.  8,  or  where  an  order  has  been  made  under  s.  4  of  the 
Act  of  1869,  "  but  shall  be  of  general  application."  Mr.  Lush 
argued  that  owners  cannot  be  rated  instead  of  occupiers  except 
by  statute;  and  that,  apart  from  s.  8  and  s.  4  of  the  Act  of 
1869,  the  only  statutory  enactment  permitting  an  owner  to  be 
rated  instead  of  an  occupier  is  s.  7  of  the  Bepresentation  of  the 
People  Act,  1867.  But,  apart  from  the  possible  existence  of  other 
statutes  enabling  owners  to  be  rated  instead  of  occupiers,  I  am 
not  prepared  to  assent  to  the  view  that  when  enacting  s.  14  of 
the  Parliamentary  and  Municipal  Begistration  Act,  1878,  the 
Legislature  was  contemplating  only  cases  in  which  by  some 
statutory  provision  the  owner  had  become  liable  instead  of  the 
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1906  occupier.    The  section  may  be  intended  to  meet  the  state  of 

P^yjg  facts  in  Grota  v.  Alsop  (1),  where  the  liability  of  the  owner  was 

Wallis  c^^^^ted  by  arrangement  between  himself  and  the  overseers,  apart 

—  from  the  provisions  of  any  statute. 

Lonl  Alventona  . 

O.J.  I  agree  with  Mr.  Lush  in  thinking  that  Churchwardens,  dtc, 

of  West  Ham  v.  Fourth  City  Mutual  Building  Society  (2)  does 
not  conclude  this  case,  because  that  was  not,  as  this  is,  a 
case  dealing  with  the  rating  of  a  tenement  which  in  1867  was 
situate  within  a  parliamentary  borough.  But  for  the  reasons  I 
have  given  I  think  that  the  position  of  owners  who  are  to  be 
rated  instead  of  the  occupiers  of  hereditaments  is  now  governed  by 
the  Poor  Bate  Assessment  and  Collection  Act,  1869,  and  not  by 
the  Bepresentation  of  the  People  Act,  1867,  and  that  the  claim 
of  the  appellants  to  rate  the  respondent  under  s.  7  of  the  Act  of 
1867  is  one  which  cannot  be  supported.  This  appeal  must 
therefore  be  dismissed. 

A.  T.  Lawbbnob  J.  I  am  of  the  same  opinion.  I  think  the 
mistake  on  which  the  argument  of  the  appellant  in  this  case 
is  based  consists  in  reading  s.  7  of  the  Bepresentation  of 
the  People  Act,  1867,  as  a  substantive  rating  enactment.  I 
regard  it  as  merely  machinery  for  the  purposes  of  the  fran- 
chise, and  as  having  no  intention  to  alter  the  amount,  incidence, 
or  collection  of  the  rates.  It  is  intituled  ''An  Act  further 
to  amend  the  Laws  relating  to  the  Bepresentation  of  the  People 
in  England  and  Wales,"  and  contains  no  provision  leading  to  the 
suggestion  that  it  is  an  Act  intended  in  any  way  to  affect 
the  amount  of  the  rate  or  the  liability  of  the  owner  on  its 
collection.  It  was  contended  that  when  the  Poor  Bate  Assess- 
ment and  Collection  Act,  1869,  was  passed  and  by  s.  6  repealed 
the  Small  Tenements  Act,  1860,  the  effect  was  that  there  was 
imposed  upon  the  owners  of  tenements  of  this  kind  the  burden 
of  paying  the  rates  without  being  allowed  any  deduction.  This, 
it  was  argued,  was  the  effect  of  s.  7  of  the  Bepresentation  of 
the  People  Act,  1867.  I  do  not  think4ihat  was  the  meaning  of  the 
Act  of  1867.  Its  object  was  only  to  put  the  rate-book  in  a 
condition  to  furnish  evidence  of  the  persons  qualified  to  vote  as 
(1)  L.  E.  6  0.  P.  315.  (2)  [1892]  1  Q.  B.  654. 
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far  as  the  payment  of  rates  was  concerned.    I  am  not  prepared       1908 

to  hold  that  s.  7  of  that  Act  is  repealed.    Independently  of  that  bZtis 

contention,  the  argument  for  the  respondent  in  my  opinion  pre-  w  *^'  g 

vails;  the  rating  authority  to  rate  owners  instead  of  occupiers  , 

must  do  so  under,  and  make  the  allowances  prescribed  by,  the         ^ 
Poor  Bate  Assessment  and  Collection  Act,  1869. 

Sutton  J.    I  agree,  and  have  nothing  to  add. 

Appeal  dismUied. 

Solicitor  for  appellant:  A.  M.  BramalL 
Solicitor  for  respondent :  Herbert  A.  PhUlipe. 

W.  H.  a. 


[IN  THE  OOUET  OP  APPEAL.]  a  A. 

AENOLD  &  BUTLER  v.  BOTTOMLEY  and  Othbbs.  ^^ 

Jan,  20; 
Ptadict  —  Ditcovery  —  Libel  —  Jutiificatton  —  Particulan  of  Justification  —       -^**-  ^^* 
Allegations  of  MiscondwA— Inspection  of  Plainiiffs*  Books. 

A  defendant  to  an  action  for  libel  who  pleads  a  justification  must 
state  in  bis  defence  or  in  bis  particulars  of  justification  the  specific 
facts  or  instances  upon  which  he  relies  in  order  to  prove  his  plea,  and 
he  can  obtain  inspection  of  the  plaintiffs'  books  or  documents  oidy  in 
respect  of  such  specific  facts  or  instances. 

To  an  action  by  a '  firm  of  stock  and  share  dealers  for  a  libel  in  a 
newspaper,  the  innuendo  placed  upon  the  alleged  libel  being  that  it 
meant  that  the  plaintifis  carried  on  their  business  in  an  improper 
manner  and  were  fraudulent  stock  and  share  dealers  and  persons  who 
could  not  be  trusted  in  business  dealings,  the  defendant  pleaded  a 
justification  and  delivered  particulars  of  tiie  plea,  in  which  he  alleged 
that  the  plaintiffs  were  not  members  of  the  London  Stock  Ezchange» 
but  were  concerned  in  running  a  *'  bucket-shop,"  and  that  they  did  not 
carry  on  the  ordinary  and  legitimate  business  of  stockbrokers,  but  were 
entirely  dependent  for  their  profits  upon  the  losses  made  by  their 
customfvs.  In  a  further  set  of  particulars  the  defendant  gave  the 
names  of,  and  extracts  fromi  certain  pamphlets  on  methods  of  money- 
making  issued  by  the  plaintiffs.  In  neither  set  of  particidars  did  the 
defendant  give  any  specific  instance  of  the  commission  by  the  plaintiffs  of 
any  fraudulent  or  improper  act,  or  the  name  of  any  person  alleged  to 
have  been  defrauded  by,  or  to  have  suffered  loss  at  the  hands  of,  the 
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0.  A.  plaintiffs.    The  defendant  having  taken  out  a  summons  for  an  oxder 

._^  that  he  should  be  at  liberty  to  inspect  the  books  of  the  plaintiffs  for  a 

certain  period : — 

Arnold  &  Eddy  that,  as  the  particulars  of  justification  contained  no  specific 

BuTLSB  instances  of  the  misconduct  alleged,  they  were  too  general  to  entitle 

Bottom  LEY.         ^  defendants  to  inspection  of  the  plaintiffs'  books. 

YorlUhirt  Provident  Life  Aemrance  Co.  v.  OHhert,  [1895]  2  Q.  B.  148, 
discussed  and  followed. 

Appeal  of  the  defendant  Bottomley  from  an  order  of  Piekf ord  J. 
at  chambers. 

The  plaintiffs,  a  firm  of  stock  and  share  dealers,  sued  the 
defendants,  who  were  the  editor  and  publishers  of  a  newspaper 
called  John  Bull,  to  recover  damages  for  an  alleged  libel  pub- 
lished in  that  paper.  The  libel  alleged  in  the  statement  of  claim 
consisted  in  publishing  of  the  plaintiffs  a  statement  that  they 
were  ''  wrong  'uns,"  the  innuendo  being  that  it  meant  that  the 
plaintiffs  carried  on  their  business  in  an  improper  manner  and 
that  they  were  fraudulent  stock  and  share  dealers  and  persons 
who  could  not  be  trusted  in  business  dealings.  The  defendant 
Bottomley  having  admitted  publication  and  pleaded  a  plea  of 
justification,  an  order  was  made  upon  him  to  give  particulars  as 
to  how  and  in  what  respect  he  alleged  the  plaintiffs  to  be  ''  wrong 
'uns.''  The  particulars  delivered  under  this  order  alleged  that 
the  plaintiffs  were  not  members  of  the  London  Stock  Exchange, 
but  were  concerned  in  running  what  was  known  as  a  "  bucket- 
shop  " ;  that  they  did  not  carry  on  the  ordinary  and  legitimate 
business  of  stockbrokers,  but  were  entirely  dependent  for  their 
profits  on  the  losses  made  by  their  customers,  to  whom  they 
held  themselves  out  as  giving  and  pretending  to  give  indepen- 
dent and  unbiassed  advice  as  to  their  dealings ;  that  the  plaintiffs 
represented  that  they  transacted  free  of  commission  all  business 
entrusted  to  them,  and  that  they  had  discovered  a  new  and 
scientific  method  of  making  large  profits  with  very  small  risks ; 
and,  further,  that  they  falsely  represented  that  their  customers 
who  acted  on  their  advice  had  made  large  profits.  On  the 
application  of  the  plaintiffs  an  order  was  made  for  further  and 
better  particulars.  The  particulars  then  delivered,  which  were 
of  great  length,  specified  the  issue  by  the  plaintiffs  of  pamphlets 
on  the  ''  Modern  Methods  of  Money-making  "  and  the  ''  Scientific 
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Increase  of  Income/'  and  a  oiroolar  called  the  **  London  Stock       c.  a 
Exchange  Beport/'  in  some  or  all  of  which  the  plaintiffs  were        1908 
called  stock  and  share  dealers  and  general  bankers  and  were  Arnold  & 
recommended  as  vigilant  and  experienced,  and  as  being  experts     butleb 
in  investment  matters.    The  defendant  Bottomley  then  took  out  bottomlbt. 
a  Bommons  for  inspection^  asking  that  the  plaintiffs  should  be 
ordered  to  disclose  their  books  for  a  certain  period,  upon  which 
Bommons  the  Master  made  an  order  that  the  defendant  should 
be  at  liberty  to  inspect  the  books  relating  to  the  plaintiffs' 
business  from  January  1,  1906,  to  October  18,  1906,  and  that 
flie  plaintiffs  should  be   at  liberty  to  seal  up  all  names  and 
addresses  in  their  books.    Upon  appeal  Fickford  J.  reversed  the 
Master's  order. 

F.  E.  Smith,  for  the  defendant  Bottomley.  The  order  of  the 
learned  judge  was  wrong,  and  that  of  the  Master  should  be 
restored.  It  is  true  that  the  particulars  do  not  in  terms  give 
any  specific  instance  of  misconduct  on  the  part  of  the  plaintiffs  as 
a  fact  upon  which  the  defendant  will  rely  in  support  of  his  plea 
of  justification ;  but  it  is  only  necessary  that  particulars  should 
allege  with  sufficient  particularity  the  matter  which  shews  the 
nature  of  the  charge  of  misconduct.  Fickford  J:  based  his 
decision  on  Yorkshire  Provident  Life  Asswrance  Co.  v.  Oilbert{l)f 
where  it  was  held  that,  when  the  defendant  in  an  action  for  libel 
delivered  particulars  in  support  of  a  plea  of  justification,  the 
issues  to  be  tried  under  the  plea  were  limited  to  the  matters 
referred  to  in  the  particulars,  and  that  the  defendant's  claim  for 
discovery  of  documents  must  be  limited  to  documents  relating  to 
those  matters.  The  only  principle  upon  which,  when  dealing 
with  an  action  for  libel,  the  area  of  discovery  can  be  restricted 
is  that  the  party  will  not  be  entitled  to  discovery  if  the  applica- 
tion is  of  a  fishing  nature ;  that  is  not  so  in  the  present  case,  for 
the  allegations  made  against  the  plaintiff  are  definite,  although 
it  is  true  that  no  specific  instances  are  given,  and  the  discovery 
Bought  is  relative  to  those  allegations.  The  nature  of  the  business 
carried  on  by  the  plaintiffs  is  clearly  set  out  in  the  particulars, 
which  are  reaHy  statements  of  facts  that  have  happened,  and  not 

(1)  [1895]  2  a  B.  148. 
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c.A.       mere  general  representations.    Substantially  the  allegation  is 
1908        that  the  plaintififs  were  not  stockbrokers  at  all,  but  that  they 
Arnold  &  acted  as  principals,  and  that  they  made  their  profits  by  betting 
Bdtlbb     ^iijj^  their  own  customers;  the  books  of  which  discovery  is  sought 
fioTTOMLST.  are  relevant  to  that  issue.    The  statements  of  the  plaintiffs  in  their 
pamphlets  that  no  commission  or  brokerage  or  fees  are  charged 
are  matters  as  to  which  the  defendants  are  entitled  to  know 
whether  they  are  supported  by  the  entries  in  the  plaintiffs'  books. 
Having  regard  to  those  pamphlets,  and  to  the  suggested  infer- 
ences therefrom  in  the  particulars  of  justification,  the  discovery 
asked  for  falls  within  the  recognized  limits  of  discovery  in  libel 
actions  and  should  be  granted.    [He  also  cited  White  d  Co.  v. 
Credit  Reform  Association.  (1)] 

SheweU  Cooper  {Dtike,  K.C.,  with  him),  for  the  plaintiffs.  The 
order  of  the  judge  at  chambers  is  right.  Having  regard  to  the 
form  of  the  particulars  of  justification,  the  plaintiffs  have  dis- 
closed everything  that  they  can  be  required  to  disclose.  The 
answer  of  the  defendants  to  the  order  for  further  and  better  par- 
ticulars really  amounts  to  saying  that  the  representations  of  the 
plaintiffs  were  all  made  by  means  of  pamphlets  and  circulars ; 
this  can  be  proved  by  the  production  of  the  pamphlets  and 
circulars  themselves  without  the  necessity  of  any  inspection  of 
the  plaintiffs'  books.  The  least  indefinite  allegation  in  the  par- 
ticulars is  that  the  plaintiffs  are  dependent  for  their  profits  on 
the  losses  of  their  customers  ;  but  no  specific  instance  is  given, 
and  the  allegation  amounts  merely  to  a  general  statement,  and 
is  not  a  particular  at  all  in  the  proper  meaning  of  that  term. 
The  particulars  should  state  the  facts  relied  upon  in  support  of 
the  plea  of  justification :  Zierenberg  v.  Lahouchere.  (2)  The  dis- 
covery asked  for  is  not  relevant  to  any  issue  as  to  the  pamphlets; 
assuming  that  these  disclose  an  intention  to  employ  an  objec- 
tionable system  of  business,  the  particulars  do  not  give  a  single 
instance  in  which  the  intention  was  in  fact  carried  out.  [He 
also  cited  Metropolitan  Saloon  Omnibus  Co.  v.  Hawkins.  (S)] 

Cur.  adv.  vult. 

(1)  [1906]  1  K.  B.  653.  (2)  [1893]  2  a  B.  183. 

(3)  (1859)  4  H.  &  N.  146. 
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Feb.  20.    Yauohan  Williams  L.J.  read  the  following  jndg-       c.  a. 
ment : — This  is  an  appeal  against  an  order  of  Pickford  J.,  dated        1908 
December  9,  1907,  setting  aside  the  order  of  Master  Macdonell,    abnold  & 
dated  December  5,  1907,  which  gave  the  defendants  "  liberty  to     Butlbb 
inspect  the  plaintiflfs'  books  from  January  1, 1906,  to  October  18,  Bottomlbt. 
1906 ;  the  plaintiffs  to  be  at  liberty  to  seal  up  all  names  and 
addresses."    I  think  that  the  order  of  Pickford  J.  was  right,  and 
that  this  appeal  ought  to  be  dismissed. 

Prior  to  the  making  of  this  application  for  inspection  the 
defendants  had  been  ordered  to  give,  and  had  given,  particulars 
and  farther  particulars  of  a  plea  of  justification  in  an  action  for 
libel  brought  by  the  plaintiffs,  who  are  stock  and  share  dealers, 
against  the  defendants  Bottomley,  the  editor,  and  Odhams, 
Limited,  the  printers  and  publishers  of  a  newspaper  called  John 
BvU.  Now  these  particulars  constitute  a  part  of  the  pleadings, 
having  been  ordered  under  Order  xix.,  r.  7,  which  runs  thus :  "  A 
farther  and  better  statement  of  the  nature  of  the  claim  or 
defence,  or  further  and  better  particulars  of  any  matter  stated 
in  any  pleading,  notice,  or  written  proceeding  requiring 
particulars,  may  in  all  cases  be  ordered,  upon  such  terms,  as  to 
costs  and  otherwise,  as  may  be  just."  These  particulars,  which 
are  part  of  the  pleading,  in  substance  charge  the  plaintiffs  with 
being  fraudulent  dealers  in  stocks  and  shares,  for  whatever 
uncertainty  there  may  be  as  to  the  meaning  of  the  word 
"bucket-shop,"  the  defendants'  counsel  in  the  course  of  the 
argument  before  us  himself  averred  that  in  these  particulars  the 
word  **  bucket-shop  "  was  used  in  this  sense.  Now,  as  the  defen- 
dants by  their  pleading  rely  on  fraud,  the  particulars  must  allege 
the  fraud  distinctly,  for  ''  general  allegations,  however  strong  may 
be  the  words  in  which  they  are  stated,  are  insufficient  even  to 
amount  to  an  averment  of  fraud  of  which  any  Court  ought  to  take 
notice  "  :  WaUingford  v.  Mutual  Society,  per  Lord  Selborne.  (1) 

It  is  plain  that  the  defendant  Bottomley  in  this  case  is  not 
entitled  to  inspection  unless  and  until  he  has  by  his  particulars 
precisely  stated  the  facts  on  which  he  relies  in  support  of  his 
plea  of  jastification ;  in  my  judgment  he  has  not  by  his  particulars 
so  stated  any  facts  as  to  entitle  him  to  inspection.  Particulars 
(1)  (1880)  5  App.  Cas.  685,  at  p.  697. 
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c.  A.  have  been  twice  delivered  by  this  defendant.  The  first  two 
1908       paragraphs  of  the  first  particulars  ran  as  follows :  ''  By  way  of 

Arnold  &  particulars  of  how  and  in  what  respects  the  plaintiffs  were  or  are 
BuTLBB     ( wrong  'uns '  this  defendant  says  (1.)  that  the  plaintiffs  are  not 

BoTTOMLBT.  mombers  of  the  London  Stock  Exchange,  but  are  concerned  in 
vl^n  running  what  is  known  as  a  '  bucket-shop ' ;  (2.)  that  the  plaintiffs 
°^  '  '  do  not  carry  on  the  ordinary  and  legitimate  business  of  stock- 
brokers, but  are  entirely  dependent  for  their  profits  upon  the 
losses  made  by  their  customers,  whom  they  hold  themselves  out 
to  and  to  whom  they  pretend  to  give  independent  and  unbiassed 
advice  as  to  dealings."  The  particulars  are  too  general.  The 
defendant,  in  order  to  validate  his  defence  to  the  charge  that  he 
falsely  and  maliciously  published,  printed,  and  circulated  of  and 
concerning  the  plaintiffs  that  they  were  "  wrong  *uns,"  meaning 
thereby  that  the  plaintiffs  carried  on  their  said  business  in  an 
improper  manner  and  were  fraudulent  stock  and  share  dealers 
and  were  persons  who  could  not  be  trusted  in  their  business 
dealings,  must  by  his  particulars  state  specific  facts  which  he 
means  to  prove  in  support  of  his  plea.  These  paragraphs,  in  my 
opinion,  do  nothing  of  the  sort  and  are  simply  general  statements. 
It  may  be  that  the  remainder  of  these  particulars,  coupled  with 
the  second  particulars,  allege  with  sufficient  particularity  the 
issue  by  the  plaintiffs  of  publications  which  on  their  face  are 
fraudulent  and  misleading,  but  it  is  obvious  that  inspection 
cannot  be  wanted  to  enable  the  defendants  to  prove  this  part  of 
their  case,  and  it  is  to  my  mind  obvious  that  this  inspection  is 
only  asked  for  by  the  defendants  in  order  to  enable  them  to  fish 
out  from  the  plaintiffs'  books  particular  instances  in  order  to 
enable  them  to  support  their  plea  of  justification. 

Farwbll  L.J.  read  the  following  judgment : — A  defendant  in  a 
libel  action  who  pleads  justification  must  state  in  his  defence  or 
particulars  the  facts  on  which  he  relies  to  prove  such  justifica- 
tion, and  he  can  obtain  discovery  only  in  respect  of  such  facts  so 
stated :  Yorkshire  Provident  Life  Assurance  Co.  v.  QiXbert.  (1) 
The  rule  in  respect  of  allegations  of  fraud  in  an  action  to  open 
settled  accounts  is  the  same  in  that  the  allegations  of  fraud  must 
(1)  [1896]  2  Q.  B.  148. 


2  K.  B.  EmO'S  BENOH  DIVISION.  157 

be  supported  by  a  statement  of  speoifio  inBtances,  but  is  different       c.  a. 
in  that  the  statement  of  one  or  more  specific  cases  will,  as  a       1908 
general  rule,  entitle  the  plaintiff  to  full  discovery  not  limited  to  Arnold  & 
the  specific  cases  only :  Williamson  v.  BarhouriX) ;  and  the  same      Butlkb 
role  was  applied  by  Chitty  J.  in  an  action  for  fraudulent  mis-  Bottomlet. 
representation  by  passing  off  the  defendant's  coal  as  the  plaintiffs'    Fkmiri..j. 
coal  in  Waynes  Merthyr  Co.  v.  Radford.  (2)     Whatever  may  be 
the  reason  for  the  distinction,  it  is  well  settled ;  and  the  Yorkshire 
Provident  Case  (8)  is  a  decision  of  this  Court  on  the  point,  and 
is,  of  course,  binding  on  us.     In  that  case  the  defendants  stated 
thirty  cases  in  which  they  alleged  that  the  plaintiffs  had  refused 
to   pay;    if  the   defendants  had  been  plaintiffs  in  an  action 
alleging  fraud  and  seeking  to  open  accounts  on  that  ground,  it  is 
plain  that,  on  giving  thirty  instances,  or  indeed  one  or  two,  of 
fraudulent  entries,  they  would  have  been  entitled  to  inspection  of 
all  the  defendants'  books ;  but  the  defendants  in  the  Yorkshire 
Provident  Case  (8),  although  they  alleged  a  general  course  of 
dealing,  of  which  the  thirty  cases  were  instances,  were  allowed 
inspection  only  in  respect  of  the  thirty  instances  given,  on  the 
ground  that  such  was  the  proper  rule  in  a  libel  action. 

In  the  case  before  us  the  defendant  has  justified  by  alleging 
that  the  plaintiffs  kept  a  bucket-shop  and  by  giving  particulars 
of  invitations  to  deal  with  them  on  certain  terms  which  he 
alleges  shew  that  they  are  carrying  on  a  business  of  gambling  in 
stocks,  in  which  they  pretend  to  advise  their  clients  what  to  buy 
and  to  sell  but  themselveis  sell  to  or  buy  from  them,  so  that  their 
interest  is  in  direct  conflict  with  that  of  their  clients,  and  he  also 
alleges  that  the  plaintiffs  in  fact  carry  on  business  in  accordance 
with  such  invitations  and  make  their  profit  out  of  their  own 
clients  accordingly.  He  requires  no  discovery  in  respect  of  his 
allegations  founded  on  excerpts  from  the  plaintiffs'  own  pamphlets, 
and  he  alleges  no  specific  instance  of  any  actual  buying  or 
selling ;  and  although  it  may  well  be  that  at  the  trial  it  may  be 
successfully  contended  that  the  inference  that  the  plaintiffs  did 
in  &ict  so  carry  on  business  is  irresistible,  yet  such  inference 
will  be  a  conclusion  drawn  from  the  general  facts  of  the  case  when 

(1)  (1877)  9  Ch.  D.  529.  (2)  [1896]  1  OL  29. 

(3)  [189^]  2  Q.  B.  148. 
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c.  A.       proved,  and  cannot  be  treated  as  a  specific  fact  now  alleged  in 
1908       support  of  which  discovery  of  books  can  be  required.     The  ques- 


abkold  &  tion  is  one  simply  and  solely  of  production  of  books,  and  I  do  not 

BuTLBB     think  that  we  ougfit  to  unsettle  a  settled  rule  by  attempting  to 

BoTTOMLEY.  flraw  subtle  distinctions  between  the  Yorkshire  Provident  Case  (1) 

Fwrweii  L.J.    and  the  present.    I  am  therefore  of  opinion  that  Pickford  J.  was 

right  and  that  this  appeal  should  be  dismissed. 

Kennedy  L.J.  read  the  following  judgment : — In  my  opinion 
the  decision  of  Pickford  J.,  against  which  the  defendant  Horatio 
Bottomley  has  appealed,  was  perfectly  right. 

The  defendants  are  sued  for  libel.  It  is  alleged  by  the  plain- 
tiffs, who  describe  themselves  as  stock  and  share  dealers,  that 
the  defendants  have  published  in  a  newspaper  language  which, 
according  to  the  allegations  of  the  statement  of  claim,  imputes 
to  the  plaintiffs  that  they  carry  on  their  business  in  an  improper 
manner,  and  are  fraudulent  stock  and  share  dealers,  and  are 
persons  who  could  not  be  trusted  in  their  business  dealings. 
The  defence  pleaded  by  the  defendant  Horatio  Bottomley  is  a 
justification.  An  order  was  made  for  particulars  of  this  plea, 
and  under  that  order  the  said  defendant  delivered  particulars, 
divided  into  eight  paragraphs,  alleging  in  substance  against  the 
plaintiffs  a  system  of  dishonest  dealing  created  and  maintained 
by  the  publication,  in  specious  circulars,  pamphlets  and  letters, 
of  false  and  alluring  statements  of  their  methods  of  business,  and 
by  the  gains  derived  by  the  plaintiffs  from  the  pecuniary  losses 
of  those  persons  to  whom  they  were  pretending  to  give  inde- 
pendent and  unbiassed  advice  as  to  investments.  In  further 
particulars,  ordered  by  a  Master,  the  said  defendant,  in  substance, 
merely  added  to  the  original  particulars  a  statement  of  the  titles 
and  contents  of  the  publications  which  had  been  referred  to 
generally  in  the  original  particulars.  No  names  of  persons  who 
dealt  with  the  plaintiffs  or  had  been  tricked  by  them,  or  instances 
of  any  actual  transactions  with  clients,  were  given  either  in  the 
original  or  in  the  further  particulars,  nor  was  any  particular  un- 
published document  in  the  plaintiffs'  possession  referred  to.  The 
said  defendant  then  obtained  from  a  Master  an  order  giving  the 
(1)  [1896]  2  a  B.  148. 


2E.B.  '  SING'S  BENOH  DIVISION.  159 

defendants  liberty  to  inspect  the  plaintiffs'  books  relating  to  the       c.  a. 
plaintiffs'  business  from  January  1, 1906,  to  October  13,  1906,  the        1908 
plaintiffs  to  be  at  liberty  to  seal  up  all  names  and  addresses.  Arnold  & 
This  order  the  learned  judge  set  aside,  and  his  order  was  the     butlbr 
subject  of  the  appeal  to  this  Court.  Bottomuey. 

It  appears  to  me  that  we  could  not  accede  to  the  appellant's  Kannedy  l.j. 
contention  without  deviating  from  a  settled  and,  I  will  add,  as  it 
appears  to  me,  a  right  practice  in  the  case  of  libel  actions.  The 
defence  of  the  defendant  Bottomley,  broadly  put,  is,  ''I  say  that 
you  have  been  carrying  on,  under  the  title  of  stock  and  share 
dealers,  an  illegitimate  and  dishonest  business,  and  have  been 
inducing  people  to  deal  with  you  by  untrue  or  grossly  mislead- 
ing statements  as  to  your  course  of  dealing  and  the  advantages 
which  will  result  to  persons  who  will  entrust  their  investments 
to  yon.  I  do  not  give  any  reference  to  any  particular  person  who 
has  dealt  with  you,  or  to  any  particular  transaction  in  which  you 
have  been  concerned,  or  to  any  particular  document  in  your 
possession ;  but  I  hope  to  find  evidence  in  support  of  my  justifi- 
cation by  examining  the  entries  in  your  books  between  January  1, 
1906,  and  October  18, 1906."  I  am  of  opinion  that  the  allegation 
of  a  system  of  wrong-doing  is  a  wholly  insufficient  basis  for  a 
claim  to  inspect  the  plaintiffs'  business  books. 

In  Metropolitan  Saloon  Omnibtis  Co.  y.  Hawkins  (1)  a  defendant 
(a  shareholder  in  the  plaintiff  company)  was  sued  for  a  libel 
imputing  insolvency  to  the  plaintiff  company.  He  was  held  by 
the  Court  of  Exchequer  to  be  not  entitled,  on  the  strength  of 
such  a  general  allegation,  to  inspection  of  the  plaintiffs'  books.  In 
giving  judgment  Pollock  C.B.  observed :  "  We  cannot  notice  the 
defendant  otherwise  than  as  a  person  defending  an  action  for 
libel— not  as  a  partner  or  shareholder  ;  and  we  ought  to  refuse 
him  assistance  just  as  we  should  refuse  any  other  defendant  who 
libelled  a  merchant  by  saying  he  was  insolvent,  and  then  asked 
for  an  inspection  of  his  books  in  order  to  prove  it.  A  merchant, 
who  is  libelled  by  a  statement  that  he  is  insolvent,  has  a  right 
to  maintain  an  action ;  and  the  defendant  has  no  right  to  say  : 
'  Let  me  examine  all  his  affairs,  for,  if  you  do,  I  have  some  chance 
of  proving  that  he  is  insolvent.'  "  And  Martin  B.,  speaking  of 
(1)  4  H.  &  N.  146. 
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c.  A.       the  right  of  a  defendant  in  an  action  for  libel,  stated  "  he  would 

1908       be  bound  to  give  to  the  tribunal  to  which  he  applied  reason  to 

ABHOLD  sl  believe  that  there  was  some  particular  document,  which  he  could 

BuTLBB     specify  and  put  his  hands  upon,  which  would  support  his  case ; 

BoTTOMLET.  and  neither  a  court  of  law  or  equity  would  give  him  an  opportunity 

K0ii^^L.j.  of  searching  the  plaintiffs'  books  in  order  to  get  up  a  defence." 

Watson  B.,  referring  to  the  case  of  Macaulay  v.  ShackeU  (1),  which 

had  been  cited  in  argument^  said:  ''The  House  of  Lords  never 

meant  to  say  that  in  every  case  of  an  action  for  libel  the  defendant 

is  entitled  to  a  discovery.    It  is  a  monstrous  proposition  that,  if 

a  person  chooses  to  libel  any  mercantile  firm,  large  or  small,  and 

then  pleads  a  justification  to  an  action,  he  has  a  right  to  inspect 

and  take  extracts  from  every  book  or  document  they  possess." 

A  comparatively  recent  decision  of  this  Court  in  Yorkshire 
Provident  Life  Assurance  Co.  v.  OUbei-t  (2)  has  been  in  complete 
accord  with  the  judgments  in  the  Court  of  Exchequer  which  I 
have  just  quoted.  It  is,  indeed,  in  one  respect  more  strikingly 
adverse  to  the  contention  of  the  present  appellant,  because  there 
the  defendant,  who  had  pleaded  a  justification  to  an  action  for 
libel,  had  specified  in  his  particulars  thirty  instances  justifying 
the  alleged  libel  that  "  the  plaintiff  company  habitually  refuse 
to  pay  just  and  legal  claims  upon  policies  of  insurance  issued  by 
the  plaintiff  company";  whereas  here  the  defendant  Horatio 
Bottomley,  similarly  alleging  in  his  defence  a  system  of  dis- 
honesty against  the  plaintiffs,  has  not  specified  one  single 
instance.  Nevertheless  the  Court  of  Appeal  held  that  the  defen- 
dant in  the  case  I  am  now  citing  must,  in  regard  to  his  discovery, 
be  strictly  confined  to  that  which  related  to  the  particular 
instances  which  his  particulars  alleged,  and  could  not  be  allowed 
a  general  right  of  inspection.  Lindley  L.J.,  in  the  beginning  of 
his  judgment,  refers  with  approval  to  the  case  in  the  Court  of 
Exchequer  and  to  the  later  judgment  of  the  Court  of  Appeal  in 
Zierenberg  v.  Labouchere  (8),  and  sums  up  the  law  applicable  to 
the  case  in  a  passage  of  which  I  will  quote  three  short:  sentences : 
''  The  defendants'  right  then  is  to  have  discovery  of  all  matters 
relating  to  the  questions  in  issue  as  narrowed  by  the  particulars. 

(1)  (1827)  1  BU.  (N.S.)  96.  (2)  [1895]  2  a  B.  148. 

(3)  [1893]  2  Q.  B.  183. 
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I  do  not  think  in  a  libel  action  he  is  entitled  to  get  anything 

more I  think  it  would  be  a  very  bad  precedent  to  suggest 

that  a  person  can  simply  by  libelling  another  obtain  access  to    arkold  & 
all  his  books  and  see  whether  he  can  justify  what  he  has  said     ^utlkr 

or  not."  BOTTOMLKY. 

In  accordance  with  these  authorities,  I  hold  that  in  the  present  Kennedy  l.j. 
case,  as  the  defendants'  particulars  and  further  particulars  allege 
merely  in  general  terms  an  improper  course  of  business, 
supported  by  certain  named  untruthful  and  misleading  publica- 
tions, the  defendant  is  not  entitled  to  discovery  and  inspection  of 
the  plaintiffs*  books  in  order  to  find,  if  he  can,  evidence  of 
particular  transactions  which  are  not  mentioned,  or  even  referred 
to,  in  any  part  of  either  set  of  particulars. 

Appecd  dismissed. 

Solicitor  for  plsdntiff :  A.  H.  Holmes. 

Solicitor  for  defendant  Bottomley  :  H.  W.  Clutttei'ton. 

W.  J.  B. 


[IN  THE  COURT  OF  APPEAL.] 
CEOZIER,   STEPHENS  &  CO.  v.  AUERBACH. 

Fradice — Writ  of  SumvxoM — Service  out  of  JvHedictUm — Breach  of  Contract t 
whether  within  or  out  of  the  Jurisdiction — Omitract  for  Sale  of  Ooode 
c.t./. — Order  xi.,r  1  (e). 

GoodB  were  sold  imder  a  c.i.f.  contract  by  a  foreigner  carrying  on 
busmesa  and  resident  abroad  to  purchasers  in  England,  who  paid  the 
price  in  exchange  for  the  bill  of  lading.  On  inspection  of  the  goods 
after  their  arrival  in  England,  the  purchasers  alleged  that  they  were 
not  of  the  description  stipulated  for  in  the  contract,  and  obtained  leave 
to  issue  a  writ,  of  which  notice  was  to  be  served  (and  was  served)  on  the 
defendant  out  of  the  jurisdiction,  claiming  a  return  of  the  money  paid 
or  damages  for  breach  of  conti'act : — 

Hfid  that,  the  contract  of  sale  being  a  c.Lf.  conti-act,  the  alleged 
breach  had  taken  place  out  of  the  jurisdiction,  and  that  therefore  the 
case  did  not  fall  within  Order  xi.,  r.  1  (e),  and  the  writ  and  service 
must  be  set  aside. 

Barrmv  v.  Myers,  (1888)  4  Times  L.  E.  441 ;  62  J.  P.  345,  overruled. 

Appeal  of  the  defendant  from  a  decision  of  Bigham  J.  at 
chambers. 
The  defendant  was  a  foreigner  residing  and  carrying  on  business 
YoL.  n.  1908.  M  2 


C.  A. 

1908 

Feb.  27 ; 
March  2. 
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c. A.  at  Hamburg;    the  plaintiffs  carried  on  business  at  Newcastle- 

1908  upon-Tyne.    On  February  28,  1907,  the  defendant  at  Hamburg 

orozieb,  ^7  ^  letter  of  that  date  entered  into  a  c.i.f.  contract  for  the  sale 

Btkphehs  Qf  aluminium  to  the  plaintiffs ;  the  material  parts  of  the  letter 

V.  are  as  follows  :  ''  Herewith  I  beg  to  confirm  having  sold  to  you 

AUBRBACH 

....  aluminium  guaranteed  98-99  per  cent,  in  notched  bars, 
about  ten  tons,  174Z.  per  ton,  c.i.f .  Tyne-Thames ;  unpacked ; 
net  cash  against  bill  of  lading ;  February-March  at  my  option 
for  works."  A  port  in  England  having  been  named  by  the 
plaintiffs  as  the  place  to  which  the  goods  were  to  be  consigned, 
the  aluminium  was  shipped  c.i.f.  by  the  defendant  at  Hamburg 
on  board  a  steamer  not  belonging  to  himself  or  to  the  plaintiffs'; 
the  price  was  paid  by  the  plaintiffs  in  exchange  for  the  bill  of 
lading.  Upon  the  arrival  and  inspection  of  the  aluminium  in 
England  the  plaintiffs  alleged  that  it  was  not  in  accordance  with 
the  quality  stipulated  for  in  the  contract,  and  claimed  damages 
for  the  alleged  breach  of  contract ;  the  defendant  denied  that  any 
breach  of  the  contract  had  been  committed.  Eventually  the 
plaintiffs  obtained  leave  to  issue  a  writ  against  the  defendant  and 
to  serve  notice  of  its  issue  out  of  the  jurisdiction ;  by  the  writ 
they  claimed  a  return  of  the  money  paid  for  the  aluminium,  or 
damages  for  the  alleged  breach  of  contract.  Notice  of  the  issue  of 
the  writ  was  in  due  course  served  on  the  defendant  at  Hamburg. 
The  defendant,  in  his  correspondence,  protested  against  the 
jurisdiction  of  the  English  Courts,  but  the  solicitor  then  acting 
for  him  in  England  entered  an  appearance  for  him,  apparently 
under  a  mistake  and  without  instructions  to  do  so.  A  summons 
was  then  taken  out  on  behalf  of  the  defendant  to  set  aside  the 
appearance  entered  for  him  and  to  also  set  aside  the  order  giving 
leave  to  issue  the  writ  and  serve  the  notice  of  its  issue  out  of  the 
jurisdiction.  Bigham  J.  refused  to  set  aside  the  appearance,  on 
the  ground  that  the  defendant's  letters  after  service  upon  him  of 
the  notice  amounted  to  a  waiver  of  his  objection  and  to  an 
admission  of  the  competency  of  the  English  Courts. 
The  defendant  appealed. 

• 
Schillei',  for  the  defendant.    The  case  does  not  fall  within 
Order  xi.,  r.  1  (e),  for  the  action  is  not  founded  upon  a  breach 
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within  the  jurisdiction  of  the  contract  between  the  parties.        o.A. 
Where  goods  are  sold  under  a  c.i.f.  contract,  the  property  in       1908 
the  goods  passes  to  the  purchaser  at  the  port  of  shipment,  and     cbozieb, 
the  breach  of  the  contract  occurs  at  the  same  place :  Hamlyn    ^'^^^^^ 
V.  Griendtsveen   Co.  (1)  ;    Tregelles    v.    Setvell  (2)  ;    Wancke    v.  «• 

Wmgren{S) ;  Parker  v.  SchtUlei'.  (4)  The  breach,  if  any,  was 
therefore  at  Hamburg,  and  there  has  been  no  breach  within  the 
jarisdiction  which  could  bring  the  case  within  Order  xi.,  r.  1  (e). 

Comptan-Smiih^  for  the  plaintiffs.  The  contract  being  a  c.i.f. 
contract,  it  may  be  that  there  was  a  breach  at  Hamburg ;  but 
the  decision  in  Barrotv  v.  Myers  (5)  shews  clearly  that  there  was 
also  a  breach  within  the  jurisdiction  at  the  port  of  delivery.  It 
mast  be  admitted  that  the  property  in  the  aluminium  passed  to 
the  plaintiffs  at  Hamburg,  but  they  were  never  in  possession  of, 
nor  had  they  any  opportunity  of  inspection  of,  it  until  it  arrived 
at  the  port  of  delivery  in  England ;  under  such  circumstances 
the  proper  view  is  that  there  was  a  continuing  breach,  which  was 
the  view  taken  by  Manisty  J.  in  Barrow  v.  Myers.  (5)  Hamlyn  v. 
Griendtsveen  Co.  (1)  and  the  other  cases  relied  on  by  the  defen- 
dant are  distinguishable ;  they  were  actions  for  non-delivery  of 
goods  to  the  purchasers,  and  obviously  in  such  oases  the  breach 
occurs  at  the  place  where  the  delivery  should  have  been  made  to 
the  purchaser,  which,  in  the  case  of  a  c.i.f.  contract,  would  be  at 
the  port  of  loading,  where  the  property  passes ;  in  the  present 
case  the  breach  is  for  the  deUvery  of  goods  not  according  to  con- 
tract quality,  which  is  only  ascertainable  upon  inspection,  and 
under  the  contract  the  place  for  inspection  is  impliedly  England. 
The  decision  in  Barrow  v.  Myers  (5)  was  right,  and  concludes  the 
present  case. 

SchUler,  in  reply.  Barrow  v.  Myers  (6)  is  in  conflict  with  all 
the  other  authorities,  and  should  be  overruled. 

Cur.  adv.  vult. 

1908.  March  2.  Yauohan  Williams  L.J.  The  question  in 
this  case  is  whether  the  circumstances  are  such  as  to  bring  it 

(1]  (1890)  6  Times  L.  B.  225,  274.      (3)  (1889)  58  L.  J.  (Q.B.)  519. 

(2)  (1862)  7  H.  &  N.  574.  (4)  (1901)  17  Times  L.  E.  299. 

(6)  4  Times  L.  B.  441 ;  52  J.  P.  345. 
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within  Order  xi.,  r.  1  (e),  so  as  to  justify  the  issue  of  a  writ,  notice 
of  which  is  to  be  served  out  of  the  jurisdiction.  The  words  of 
paragraph  (e),  so  far  as  they  are  material,  are  as  follows : 
*'  (Where)  the  action  is  founded  on  any  breach  or  alleged  breach 
within  the  jurisdiction  of  any  contract  wherever  made,  which, 
according  to  the  terms  thereof,  ought  to  be  performed  within  the 
jurisdiction."  It  has  been  decided  more  than  once  that  the 
performance  within  the  jurisdiction  need  not  be  a  performance 
within  the  jurisdiction  for  which  there  is  express  provision  in 
the  contract  between  the  parties  ;  it  is  sufficient  to  bring  a  case 
within  Order  xi.,  r.  1  (e),  if,  upon  a  right  construction  of  the 
contract,  it  can  be  seen  that  the  intention  of  the  parties  was  to 
enter  into  a  contract  for  delivery  within  the  jurisdiction.  In  the 
present  case  we  have  to  deal  with  a  ci.f.  contract  for  the  sale  of 
goods  destined  for  ultimate  delivery  in  the  Tyne  or  Thames,  but 
under  that  contract  delivery  is  to  be  on  board  a  vessel,  which  was 
neither  the  vendor's  nor  the  purchaser's  vessel,  at  Hamburg.  The 
goods,  which  were  aluminium,  were  alleged  by  the  plaintijGfs  not 
to  be  of  contract  quality.  The  plaintiffs  had  not  in  fact  an 
opportunity  of  examining  the  goods  before  acceptance  until  they 
examined  them  in  England ;  they  then  discovered,  or  thought 
they  discovered,  that  the  goods  were  not  according  to  contract, 
and  this  is  the  breach  which  is  relied  on  as  bringing  the  case 
within  Order  xi.,  r.  1  {e).  There  can  be  no  doubt  that,  if  the 
goods  were  in  fact  not  in  accordance  with  the  contract,  there  was 
a  breach  of  the  contract  on  the  defendant's  part  at  Hamburg. 
There  is  ample  authority  to  shew  that  this  is  the  law,  and  I 
should  not  have  had  the  slightest  hesitation  in  holding  on  the 
authorities  that  the  breach  did  not  occur  within  the  jurisdiction, 
but  at  Hamburg,  had  it  not  been  for  the  case  of  Barrow  v. 
Myer9  (1),  in  which  Manisty  J.  and  Mathew  J.,  two  great 
authorities  on  such  subjects,  held  in  respect  of  a  c.i.f.  contract 
for  the  delivery  of  choice  apples  at  New  York  for  carriage  to 
London  under  which  they  arrived  in  bad  order  in  London,  their 
condition  not  being  due  to  sea  damage,  that  there  was  under  the 
ci.f.  contract  a  breach  of  the  contract  in  London.  I  am  unable 
to  understand  that  decision.  I  should  have  thought  that  under 
(1)  4  Times  L.  B.  441 ;  52  J.  P.  345. 
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a  contract    for    delivering    goods   at   New  Tork  freight   and       o.  A. 
insurance  paid,  the  goods  being  then  at  the  purchaser's  risk,  the        igos 
breach  would  be  not  shipping  at  New  York  goods  in  accordance     qrozieb, 
with  the  quality  stipulated  for  in  the  contract.      Manisty  J.    ®'^P^^^ 
speaks    of  a  continuing  breach,  though  he  admits  that  the         «. 

expression  is  hardly  accurate;  Mathew  J.  says:  ''The  object       

which  the  plaintiffs  sought  to  obtain  by  this  contract  was  the  wSSSmtiuJ. 

delivery  to  themselves  in  London  of  apples  of  a  certain  quality. 

That  being  so,  there  was  a  cpntract  which  according  to  the  terms 

thereof  ought  to  be  performed  within  the  jurisdiction."    I  cannot 

onderstand  how  that  construction  came  to  be  placed  by  the 

learned  judge  upon  the  contract.    It  is  true  that  the  contract 

spoke  simply  of  London,  but  I  fail  to  see  how  a  construction 

which  makes  London  the  place  for  delivery  by  the  vendor  can 

be  consistent  with  a  c.i.f.  contract,  which  the  contract  in  that 

case  was.     And  not  only  is  there  this  striking  inconsistency,  but 

farther  I  cannot  think  that  the  fact  that  the  purchaser's  ultimate 

object  was  to  get  sound  apples  of  a  particular  quality  in  London 

can  bring  the  case  within  the  rule  that  there  need  not,  in  order 

to  bring  the  breach  within  Order  xi.,  r.  1  (e),  be  a  provision  in 

express  words  that  delivery  under  the  contract  shall  be  performed 

within  the  jurisdiction,  but  that  without  express  words  to  that 

effect  the  Court  may  hold  that  a  case  is  one  in  which  the  breach 

has  occurred  within  the  jurisdiction  if,  on  the  true  construction 

of  the  contract,  the  Court  can  find  that  this  was  the  intention  of 

the  contracting  parties. 

Cases  were  cited  to  us  for  the  proposition  that  under  a  c.i.f. 
contract  the  delivery  must  be  a  delivery  on  the  ship  at  the  port 
of  departure,  and  it  was  said  in  answer  that  they  were  all 
cases  in  which  the  action  was  for  non-delivery  as  distinguished 
from  an  action  for  delivering  goods  alleged  not  to  be  of  contract 
quality.  For  myself,  I  cannot  see  that  it  makes  any  difference 
whether  the  action  is  for  non-delivery  or  for  delivering  goods  not 
according  to  the  quality  stipulated  for  in  the  contract ;  in  either 
case  the  time  and  place  of  delivery  are  the  time  when  and  the 
place  where  the  vendor  delivers  the  goods  on  board  ship,  it  being 
admitted  that  the  property  in  the  goods  passes  to  the  purchaser 
at  the  moment  of  delivery  on  board  and  that  they  are  at  the 


166  EINGPS  BENOH  DIVISION.  [1908] 

c.  A.       purchaser's  risk  throughout  the    voyage.      But    that    is    the 

1908       proposition  for  which    Ban'ow  v.  Myers  (1)   is  said  to  be  an 

Cbozibb,    authority.    I  have  already  said  that  I  do  not  understand  that 

^^&^co™^    decision ;  I  have  no  quarrel  with  the  actual  words  of  the  judg- 

«•         ment  of  Mathew  J.;  my  difficulty  is  that  that  judgment  does  not 

—    *  accord  with  the  facts  of  the  case ;  it  seems  to  overlook  the  fact 

wuiiiumiL.j.   that  the  contract  was  a  ci.f.  contract;  the  learned  judge  speaks 

of  the  contract  as  if  the  place  of  delivery  had  not  been  on  board 

ship  at  New  York,  but  had  been  London.    All  I  can  say  is  that 

if  the  judgment  is  read  in  accordance  with  the  facts  which 

appear  in  the  report,  and  if  the  judgment  means  that  under  such 

circumstances  the  breach  would  occur  at  the  place  of  ultimate 

destination  of  the  goods  and  not  at  the  place  of  shipment  under 

a  c.Lf.  contract,  I  say  with  deference,  but  without  hesitation,  that 

that  case  was  wrongly  decided.    It  may  be  that  the  account  in 

the  report  is  not  strictly  accurate,  and  I  observe  that,  although 

the  case  is  referred  to  both  in  the  Annual  Practice  and  the 

Tearly  Practice,  it  has  not  found  its  way  into  the  text-books,  and 

it  may  very  possibly  be  that  the  reporters  who  abstained  from 

reporting  it  had  a  difficulty  in  reconciling  the  decision  with  the 

facts.    Be  that  as  it  may,  there  has  in  the  present  case  been  no 

breach  within  the  jurisdiction  justifying  the  issue  of  the  writ. 

I  ought  to  add,  as  this  is  an  appeal  from  Bigham  J.,  that  he 

does  not  seem  to  have  given  any  decision  on  the  point  which  I 

have  discussed,  his  decision  appearing  to  proceed  entirely  on  the 

ground  that  the  letters  written  by  the  defendant  after  service  of 

notice  of  the  writ  upon  him  were  such  as  to  amount  to  a  waiver 

of  any  objection  to  the  writ  and  to  admit  the  competency  of  the 

English  Courts ;  he  did  not  consider  the  point  that  the  alleged 

breach  occurred  under  a  c.i.f .  contract. 

Fabwell  L.J.  read  the  following  judgment : — ^I  am  unable  to 
agree  with  the  view  of  Bigham  J.  that  the  defendant  gave 
authority  to  his  agent's  solicitor  to  appear  for  him.  The  defen- 
dant is  a  foreigner,  and  his  letters  are  translated  and  are  not  very 
clear,  but  the  one  thing  that  appears  to  me  to  be  absolutely  clear 
in  them  is  his  determination  not  to  submit  to  the  jurisdiction  of  the 
(1)  4  Times  L.  B.  441 ;  62  J.  P.  346. 
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English  Courts.    [His  Lordship  here  read  two  extracts  from  the  de-  C.  A. 

fendant's  letters.]    It  is  unfortunate  that  the  learned  judge  should  1908 

have  taken  this  view,  as  we  are  thereby  deprived  of  the  assistance  gbozieb, 

of  his  opinion  on  the  interesting  point  that  has  been  argued.  ^^^^^^ 

The  question  is  one  of  the  construction  of  the  contract,  and,  in  «• 

AUBBBACH 

order  to  satisfy  the  provisions  of  Order  xi.,  r.  1  (e),  it  must  be  a 
contract  **  which,  according  to  the  terms  thereof,  ought  to  be 
performed  within  the  jurisdiction."    Now  a  contract  has  to  bo 
performed  by  both  parties,  and  the  performance  by  one  may  be 
in  one  place  and  by  the  other  in  another.    In  the  present  case 
the  defendant's  duty  was  to  ship  the  goods  at  Hamburg  c.i.l ; 
the  plaintifis'  duty  was  to  pay  cash  against  bill  of  lading,  which 
they  did,  and  to  accept  the  goods  if  satisfactory,  when  they 
reached  here,  with  the  right  to  a  reasonable  time  to  inspect. 
But  their  acceptance  or  refusal  had  nothing  to  do  with  the 
performance  by  the  defendant  of  his  part  of  the  contract ;  the 
defendant's  contract  was  performed  or  broken  when  the  goods 
had  been  shipped ;  the  property  and  the  right  to  possession  then 
passed  to  the  plaintiffs,  and,  as  the  plaintiffs  paid  for  them,  with- 
out any  possibility  of  stoppage  in  transitu;  the  defendant  could 
not  have  withdrawn  them  from  the  ship ;  the  goods  were  thence- 
forward at  the  plaintiffs'  risk,  the  insurance  was  theirs,   and 
nothing  remained  to  be  done  by  the  defendant.    If  it  was  a  case 
of  non-delivery,  the  case  is  covered  by  authorities  binding  upon 
QB,  and  I  am  unable  to  see  any  difference  between  non-delivery 
and  faulty  delivery.     The  time  and  place  at  which  proper 
delivery  ought  to  take  place  is  the  same  in  both  cases,  and  the 
fact  that  the  performance  by  the  plaintiff  of  his  part  of  the  con- 
tract is  postponed  in  time  and  different  in  place  appears  to  me  to 
have  no  bearing  on  the  defendant's  performance.    The  difSculty 
is  occasioned  by  the  decision  in  Bairow  v.  Myers.  (1)  •  So  far  as 
the  report  shews,  there  was  no  express  contract  in  that  case  to 
ship  at  any  place ;  the  contract  is  stated  to  have  been  simply, 
"We  make  you  offer  of  800  boxes  evaporated  choice  apples 
68«.  per  cwt.,  c.i.f.,  London."    The  plaintiffs  telegraphed  back  a 
counter-offer  of  508.  per  cwt.,  and  the  defendants  at  once  accepted 
thifi  by  telegram.    If  we  compare  this  with  the  judgment  of 
(1)  4  Times  L.  E.  441 ;  52  J.  P.  345. 
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C.  A.       Day  J.  in  Wancke  v.  Wingren  (1),  this  may  be  the  reason  for 
1908        the  decision.    Mathew  J.  seems  to  have  read  the  contract  as  a 


FarweU  L.J. 


Cbozibb,    simple  bargain  to  deliver  in  London.    I  confess  that  this  is  not 

^^c^^    satisfactory  to  my  mind,  because  it  was  a  c.i.f.  contract,  which 

*•         necessarily  involves  a  contract  to  ship,  and  because  Manisty  J. 

A.UBBBACII« 

certainly  treats  the  contract  as  broken  both  in  America  and  in 
England  and  speaks  of  a  continuing  breach,  which  in  such  a 
case  is  unintelligible  to  me.  The  reasoning  of  both  Day  J.  and 
A.  L.  Smith  J.  in  Wancke  v.  Wktgren  (1)  applies  to  all  c.i.f. 
contracts.  Day  J.  says  :  '*  Accordingly  the  stipulation  was  intro- 
duced that  the  buyer  was  to  adopt  the  charterparty  and  bill  of 
lading  and  pay  the  freight.  Thus  the  buyer  indemnifies  the 
seller  against  these  charges,  but  takes  credit  for  their  payment. 
It  appears  to  me  perfectly  plain  that  these  goods  were  at  the  risk 
of  the  buyer  directly  they  were  placed  on  board  ship.  The  breach 
of  contract  complained  of  here,  accordingly,  never  took  place 
within  the  jurisdiction,  but  outside  it,  and  the  case  does  not 
come  within  the  contemplation  of  Order  xi.,  r.  1  (c)."  And  A.  L. 
Smith  J.  says  :  "  The  terms  of  the  contract  are,  in  tihe  first  place, 
that  the  charterparty  is  to  be  obtained  by  the  seller,  but  adopted  by 
the  buyer,  for  whom  the  seller  acts  for  this  purpose  in  the  capacity 
of  agent.  In  the  second  place,  when  the  ship  has  been  chartered  she 
is  to  be  addressed  to  the  buyer,  who  is  to  pay  the  costs  of  freight. 
On  the  face  of  the  contract,  ifc  appears  that  as  soon  as  these  goods 
are  put  on  board  and  shipped  in  Sweden,  the  transit  is  complete, 
and  they  are  at  the  buyer's  risk."  However,  Bairow  v.  Myers  (2) 
does  not  bind  us,  and  it  appears  to  me  to  be  inconsistent  with  the 
various  decisions  of  this  Court,  which  have  been  cited  in  argument, 
and,  if  it  cannot  be  distinguished,  it  cannot  stand.  In  the  present 
case,  the  alleged  breach  was  in  Hamburg,  where  the  defendant 
shipped  the  wrong  sort  of  aluminium,  and  this  appeal  must  be 
allowed,  and  the  issue  of  the  writ  and  the  leave  to  serve  notice  of 
the  writ  out  of  the  jurisdiction  must  be  discharged. 

Appeal  allowed. 
Solicitor  for  plaintiiBfs :  W.  B.  Styer. 

Solicitors  for  defendant :  Adler  d  Perowne. 

(1)  68  L.  J.  (Q.B.)  619.  (2)  4  Times  L.  R.  441 ;  52  J.  P.  345. 

W.  J.  B. 
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Ex  parte  DICKSEE.  April  13. 


Bankruptcy -^Posi'UUjiUal  StWemeut — Purchaser  for  raluaUe  Cunalderatiou 
— Refraining  from  Divorce  Procetdimjs — Bankruptcy  Acty  1883  (46  <fc  47 
Vict.  c.  62),  8.  47. 

lu  order  to  oon»titute  a  person  a  **  purchaser  "  for  valuable  considera- 
tiou  within  the  exception  mentioned  in  b.  47  of  the  Bankruptcy  Act, 
l8<S<'i,  it  in  not  iiocetsiiary  that  either  money  or  physical  property  should 
be  given ;  the  release  of  a  right,  or  the  compromise  of  a  claim,  may  be 
sufficient  to  constitute  a  person  a  '*  purchaser'*  within  the  meaning  of 
that  section. 

A  poet-nuptial  settlement  of  his  own  property  executed  by  a  bank- 
rupt within  two  years  of  his  bankruptcy  in  favour  of  liis  wife  and 
children,  in  consideration  of  the  wife  refraining  from  taking  proceedings 
against  him  in  the  Divorce  Court : — 

Held  by  Cozens-Hardy  M.B.  and  Fletcher  Moulton  L.J.  (Buckley  L.J. 
dissenting)  to  be  within  the  exception  mentioned  in  s.  47,  and  valid 
against  the  trustee  in  bankruptcy. 

Thb  question  raised  by  this  appeal  was  whether  a  post-nuptial 
settlement  made  by  a  bankrupt,  within  two  years  of  his  bank- 
ruptcy, in  favour  of  his  wife  and  children,  in  consideration  of  the 
wife  refraining  from  taking  divorce  proceedings  against  her 
husband,  the  bankrupt,  was  made  "  in  favour  of  a  purchaser 
....  and  for  valuable  consideration'*  within  the  meaning  of 
s.  47  of  the  Bankruptcy  Act,  1888,  so  as  to  be  valid  against  the 
trustee  in  bankruptcy. 

The  facts,  so  far  as  material,  were  as  follows : — 

On  August  4,  1891,  E.  Y.  Pope  was  married  to  his  present 
wife,  the  appellant,  and  there  were  three  children  of  this 
marriage. 

By  a  settlement  of  April,  1906,  E.  Y.  Pope  ''  in  consideration 
of  natural  love  and  affection  '*  conveyed  certain  freehold  ground 
rents  of  his  own,  producing  a  gross  income  of  about  290Z.,  to 
trustees  upon  trusts  for  the  benefit  of  his  wife  and  children. 

In  October,  1907,  E.  Y.  Pope  was  adjudicated  a  bankrupt,  and 
one  Dicksee  was  appointed  trustee  of  the  property  of  the 
bankrupt. 
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C.  A.  The  trustee  applied  to  have  the  settlement  set  aside  as  void 

1908  under  s.  47  of  the  Bankruptcy  Act,  1883.    The  wife's  story  of 

Pops,  the  transaction  was  that  prior  to  the  execution  of  the  settle- 

in  re.  xnent  E.  V.  Pope  had  committed  marital  ofifences  which  entitled 

DiGKSEB, 

Esp parte,  her  to  a  decree  for  dissolution  of  the  marriage,  or  at  all  events  to 
a  judicial  separation  ;  that  he  had  been  losing  money  in  betting 
on  horse  races,  and,  in  order  to  guard  herself  and  her  children 
from  being  brought  to  ruin,  she  threatened  him  with  proceedings 
in  the  Divorce  Division  and  to  obtain  a  permanent  allowance  in 
the  nature  of  alimony  and  maintenance,  but  offered,  if  he  would 
not  further  misconduct  himself  and  would  make  for  her  and  the 
children  an  adequate  provision  by  settlement,  to  refrain  from 
taking  such  proceedings  in  respect  of  his  then  past  conduct, 
with  the  result  that  her  husband  agreed,  in  consideration  of  her 
refraining  from  taking  such  proceedings,  to  make  the  settlement 
which  was  now  in  question. 

The  husband  accordingly  instructed  a  solicitor  to  prepare  the 
settlement,  but,  as  nothing  was  said  to  him  at  the  time  about  the 
arrangement  with  the  wife,  the  solicitor  expressed  the  considera- 
tion to  be  the  ''  natural  love  and  affection  "  of  the  settlor  for  his 
wife  and  children. 

Bigham  J.  said  he  believed  the  wife's  story,  and  held  that 
the  settlement  was  valid  as  against  the  trustee. 

The  trustee  appealed.     The  appeal  was  heard  on  March  28. 

Herbert  Reed,  K.C.y  and  F.  MeUoi\  for  the  appellant.  The 
words  of  s.  47  are  not  confined  to  ''valuable  consideration," 
but  they  are  "purchaser  ....  for  valuable  consideration." 
Ex  parte  Hillman,  In  re  Puvifrey  (1)^  which  was  decided  under 
s.  91  of  the  Bankruptcy  Act,  1869,  where  the  wording  is  the  same, 
shews  that "  purchaser  "  means  a  "  buyer  "  in  the  ordinary  com- 
mercial sense,  and  a  "  purchaser  "  therefore  within  s.  47  must 
be  some  one  who  gives  money,  or  property  or  something  capable 
of  being  measured  by  money,  as  a  consideration  for  the  settle- 
ment; the  mere  giving  up  or  release  of  a  right  to  relief  in 
divorce  is  not  sufficient  to  constitute  the  wife  a  "  purchaser." 
The  purchaser  need  not  give  the  full  value,  and  he  may  purchase 

(1)  (1879^  10  Ch.  D.  622. 
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for  others — Hance  v.  Harding  (1) — ^but  a  mere  surrender  of  rights  C.  A. 

not  oapable  of  being  measured  by  a  money  equivalent,  cannot  con-  1908 

stitute  the  surrenderor  a  purchaser.    "  Valuable  consideration  "  pops, 

may  have  been  given,  but  that  is  not  enough  unless  the  wife  ^"''*' 

DiOKSBB 

can  make  out  that  she  is  a  *'  purchaser  "  within  s.  47.    That  the    Escparul 
trustees  are  not ''  purchasers  for  value  "  is  clear :  In  re  Parry ^ 
Ex  parte  Salaman.  (2) 

The  word  ''  purchaser  "  in  this  connection  was  introduced  for 
the  first  time  in  s.  91  of  the  Bankruptcy  Act  of  1869,  the 
corresponding  section  to  s.  47  of  the  1883  Act.  The  earlier 
Acts  of  1849,  s.  126,  1  Jac.  1,  c.  16,  s.  6,  and  6  Geo.  4, 
c.  16,  8.  78,  do  not  contain  the  word;  the  language  in  those 
acts  is  ''for  some  valuable  consideration."  The  consideration 
therefore  must  now  be  such  that  it  constitutes  the  giver  a 
"buyer." 

C.  A.  Ru88eU,  K.C.y  and  Edward  Clayton,  for  the  wife  and 
the  trustees  of  the  settlement.  No  true  distinction  can  be 
drawn  between  a  "purchaser"  for  one  consideration  and  a 
"purchaser"  for  another  consideration.  Taking  the  definition 
of  "purchaser"  as  given  in  Hance  v.  Harding (1),  it  is  the 
widest  word  that  can  be  used  for  a  person  who  acquires 
property  for  a  consideration.  The  wife  in  this  case  did  give 
money  consideration  for  this  property  in  settlement;  there 
were  the  costs,  which  in  any  event  the  husband  would  have 
to  pay,  and  there  was  the  right  to  alimony. 

No  inference  adverse  to  the  wife  can  be  drawn  from  the 
introduction  of  the  word  "  purchaser  "  into  the  Acts  of  1869 
and  1883.  ''Purchaser"  is  an  apt  word  for  describing  any 
person  in  whose  favour  and  for  valuable  consideration  any 
transfer  or  conveyance  is  made. 

The  bona  fide  compromise  of  a  real  claim  is  a  good  considera- 
tion :  MUes  v.  New  Zealand  Alford  Estate  Co.  (3)  Taking  the 
bets  as  found  by  Bigham  J.,  the  wife  had  a  good  claim  which 
she  released  in  return  for  this  settlement.  It  is  not  necessary 
that  money,  or  money's  worth,  should  be  given,  but  if  a  money 
element  is  necessary,  there  are  the  costs  and  alimony. 

(1)  (1888)  20  a  B.  D.  732.  (2)  [1904]  1KB.  129. 

(3)  (1886)  32  Ch.  D.  266.^ 
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C.  A.  Alfred  Bucknill,  for  the  infant  children. 

1908  Reed,  K.C.,  in  reply.    Alimony  is  not  a  debt  provable  in 

PopB,  bankruptcy :  Fitzei'  v.  Fitzer.  (1)    The  decree  is  only  against  the 

In  re  person  of  the  husband. 

DiOKflEB  ^ 

Ekt  parte,  Cur.  adv.  vtdt. 

April  18.  Cozens-Hardy  M.B.  The  question  in  this  appeal 
is  whether  a  post-nuptial  settlement,  executed  by  the  bankrupt 
within  two  years  of  his  bankruptcy,  is  avoided  by  s.  47  of  the 
Bankruptcy  Act,  1888.  Bigham  J.  has  found  as  a  fact  that  the 
settlement  was  executed  in  pursuance  of  a  bargain  made  between 
the  bankrupt  and  his  wife  that  she  would  not  take  proceedings 
against  him  in  the  Divorce  Court  on  the  ground  of  matrimonial 
misconduct  if  he. would  settle  the  property  upon  her,  and  the 
learned  judge  held  that  the  case  was  brought  within  the  excep- 
tion in  s.  47  as  being  a  settlement ''  in  favour  of  a  purchaser  or 
incumbrancer  in  good  faith  and  for  valuable  consideration." 

No  consideration  is  mentioned  on  the  face  of  the  settlement, 
but  this  is  not  material,  for  consideration  may  be  proved  by 
parol  testimony.  Nor  is  it  disputed  that  there  was  good  faith  on 
the  part  of  the  wife,  who  honestly  threatened  to  take  proceedings 
in  the  Divorce  Court ;  but  it  is  contended  that  the  settlement 
was  not  made  *'  in  favour  of  a  purchaser "  and  "  for  valuable 
consideration."  I  am  unable  to  follow  this  argument.  That 
there  was  valuable  consideration  is  plain,  having  regard  to  the 
finding  of  the  judge  as  to  the  bargain.  It  is  decided  by  authority, 
which  binds  us,  that  the  word  ''purchaser"  is  equivalent  to 
*'  buyer  "  in  the  sense  in  which  that  word  is  used  in  commercial 
transactions — Hance  v.  Harding  (2) — and,  on  the  other  hand, 
that  it  is  something  more  than  a  conveyancing  term  and  is  not 
satisfied  by  a  deed,  such  as  an  assignment  of  leaseholds,  which 
might  suffice  to  render  the  assignee  a  **  purchaser  "  within  the 
statute  of  27  Eliz.  c.  4  :  Ex  parte  HiLlman,  In  re  Pumfrey.  (8)  I 
think  it  means  a  person  who  has  given  something  in  considera- 
tion of  the  settlement,  or,  to  use  the  language  of  Sir  James 
Hannen,  a  quid  pro  quo.     Now  in  the  present  case  the  wife 

(1)  (1742)  2  Atk.  511.  (2)  20  Q,  B.  D.  732. 

(3)  10  Ch.  D.  622. 
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bargained  that  she  would   not  commence  proceedings  in  the       C.A. 
Divorce  Conrt,  her  costs  in  which  proceedings  would  have  been        1908 
payable  by  the  husband  whatever  the  result  of  the  proceedings       ^opk, 
might  have  been :  see  rule  158.     This  was,  in  truth,  a  pecuniary       ^^  ^^' 
payment  from  which  he  was  relieved.    Moreover,  these  proceed-     ex  parti, 
ings  might  have  resulted  in  an  order  for  alimony.     I  mention   cjoj^Iiiidy 
these  pecuniary  elements,  although  I  do  not  think  it  possible  to       ^'^' 
overlook  the  fact  that  as  part  of  the  consideration  for  this  settle- 
ment the  husband  procured  his  escape  from  public  exposure  in 
the  Divorce  Court.    I  am  unable  to  adopt  the  view  that  there 
must  be  either  money  or  physical  property  given  by  the  purchaser 
in  order  to  bring  the  case  within  the  exception.    In  my  opinion 
the  release  of  a  right  or  the  compromise  of  a  claim,  not  being  a 
merely  colourable  right  or  claim,  may  suffice  to  constitute  a  person 
a  "  purchaser  "  within  the  meaning  of  s.  47.    I  am  not  pressed  by 
the  words  *'  purchaser  or  incumbrancer,"  for  I  think  they  only 
mean  that  the  exception  is  to  apply  whether  the  person  taking 
under  the  settlement,  which  by  s.  8  includes  any  conveyance  or 
transfer  of  property,  takes  the  absolute  interest  or  only  a  mort- 
gage.   For  these  reasons,  which  are  substantially  those  given  by 
Bigham  J.,  I  think  the  appeal  fails  and  must  be  dismissed  with 
costs. 

Fletcher  Motjlton  L.J.  I  have  had  an  opportunity  of  reading 
the  judgment  which  has  just  been  delivered,  and  I  entirely 
concur  in  it 

BucELET  L.J.  The  settlement,  although  not  so  expressed 
upon  its  face,  was  executed  in  consideration  of  the  release  by 
the  wife  of  an  existing  right  to  relief  for  matrimonial  offences. 
Bigham  J.  has  found  that  as  a  fact.  The  question  is  whether  such 
a  release  (which  no  doubt  is  valuable  consideration)  constituted 
her  a  "purchaser  '*  for  valuable  consideration  within  s.  47  of  the 
Bankruptcy  Act,  1883.  It  has  been  decided  in  this  Court  that 
a  "  purchaser  "  means  a  "  buyer  "  in  the  ordinary  commercial 
sense,  not  a  purchaser  in  the  legal  sense  of  the  word  :  Ex  parte 
HiUman,  In  re  Pumfrey,  (1)     But  the  words  "  in  the  ordinary 

(1)  10  Ch.*D.  622. 
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commercial  sense"  must  not  be  pressed  too  far.  From  the 
decision,  also  in  this  Court,  in  Hance  v.  Harding  (1)  it  results, 
~  first,  that  the  purchaser  need  not  give  the  commercial  or  market 
value  or  the  contractual  value  of  the  property — that  it  is  suffi- 
cient that  property  be  given — and,  secondly,  that  the  purchaser 
need  not  purchase  for  himself,  but  may  purchase  for  others.  It 
remains,  however,  to  consider  whether  the  surrender  of  rights 
not  capable  of  being  measured  by  pecuniary  equivalent,  can  con- 
stitute the  surrenderor  a  purchaser.  There  is  no  case,  so  far  as 
I  know,  and  counsel  have  not  been  able  to  refer  to  any,  in  which 
the  point  has  been  decided.  A  decision  that  a  surrender  of  such 
rights  constitutes  a  purchaser  for  this  purpose  will  obviously  be 
of  very  far-reaching  eflfect  in  the  law  of  bankruptcy. 

The  word  ''purchaser"  is  found  in  this  connection  for  the 
first  time  in  s.  91  of  the  Bankruptcy  Act,  1869,  and  is  repeated 
in  s.  47  of  the  Bankruptcy  Act,  1888.  The  earlier  statute  of 
1849,  s.  126,  did  not,  nor  did  the  Acts  1  Jac.  1,  c.  16,  s.  5,  and 
6  Geo.  4,  c.  16,  s.  78,  contain  the  word.  In  those  Acts  the 
language  was  only  ''  for  some  valuable  consideration."  Under 
the  present  Act  the  inquiry  must  be  whether  the  person  was 
(1.)  a  purchaser  and  (2.)  gave  valuable  consideration.  The 
language  of  the  section  is  ''  purchaser  or  incumbrancer  in  good 
faith  and  for  valuable  consideration."  The  words  ''in  good 
faith  "  exclude  colourable  transactions.  The  inquiry,  therefore, 
must  be  whether  the  transaction,  being  a  real  one,  is  for  valuable 
consideration,  and  for  such  valuable  consideration  as  constitutes 
the  giver  a  purchaser,  that  is  a  buyer.  The  language  requires 
that  some  persons  who  give  valuable  consideration  shall  be 
excluded.  For,  if  not,  why  add  to  the  language  of  1849  the 
word  "  purchaser,"  which  was  not  inserted'  before  ?  And,  apart 
from  that  consideration,  why  say  "purchaser  for  valuable  con- 
sideration "  when  the  words  "  for  valuable  consideration  "  import 
all  that  is  intended  ?  The  person  who  comes  within  the  section 
must  satisfy  two  requisites — first,  he  must  give  valuable  con- 
sideration, and,  secondly,  he  must  give  it  as  a  purchaser. 
Valuable  consideration  may  consist  in  the  giving  of  property  or 
in  the  giving  or  surrender  of  something  which  is  not  property, 
(1)  20  Q.  B.  D.  732. 
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something  which  is  not  measured  by  any  pecuniary  equivalent. 
The  pnrchaser  for  valuable  consideration  within  this  section 
must  be,  I  think,  a  person  who  gives  such  a  valuable  considera- 
tion as  justifies  his  being  described  as  a  purchaser  or  buyer. 
That  is  only  satisfied  when  the  valuable  consideration  is  money, 
or  property  or  something  capable  of  being  measured  by  money. 
It  does  not,  I  think,  extend  to  the  surrender  of  such  a  right  as 
the  right  to  relief  for  matrimonial  ofiTences.  For  these  reasons 
I  think  that  s.  47  avoids  this  settlement,  and  that  this  appeal 
ought  to  be  allowed.  But,  as  the  majority  of  the  Court  are  not 
of  my  opinion,  the  appeal  will  be  dismissed. 

Appeal  dismissed. 


SoUcitors:  Colyer  d  Colyer ;  Beaumont  dk  Son. 


W.  0.  D. 


C.A. 
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POPB, 

In  re, 

DiCKSEE, 

Ex  parte, 
Buckley  L.  J. 


[IN  THE  COUET  OF  APPEAL.] 

McDOUGALL    &    BONTHRON,    LIMITED    v.   LONDON 

AND    INDIA  DOCKS   COMPANY. 

PAGE,  SON  &  EAST,  LIMITED  v.  THE  SAME. 


c.  A. 

1907 

July  18,  22, 
23,25,26,31. 


Skip — Dock  Company — Exemption  from  Bock  Batee — Lighter — *^  Bona  fide 
engaged  in  diacharging  or  receiving  Goods  to  or  from  on  hoard  of  any  Ship 
or  Veaeel" — Ship  or  Vessel  ** lying  therein" — Lotidon  and  St,  Katharine 
Docks  Act,  1864  (27  &  28  Vict.  c.  clxxviii.),  «..136. 

By  a  section  of  a  dock  company'B  Act  it  was  provided  that  ''all 
lighters  and  craft  entering  into  the  docks,  basins,  locks,  or  cuts  to 
discharge  or  receive  ballast  or  goods  to  or  from  on  board  of  any  ship  or 
vessel  lying  therein  shall  be  exempt  from  the  payment  of  any  rates,  so 
long  as  the  lighter  or  craft  is  bona  fide  engaged  in  so  dischai'ging  or 
receiving  the  ballast  or  goods,  and  also  all  the  ballast  or  goods  so  dis- 
charged or  received  shall  be  exempt  from  auy  rate  or  charge  whatever." 

A  lighter  entered  one  of  the  company's  docks  in  order  to  discharge 
goods  into  a  steamship  then  lying  in  the  dock,  and  finished  discharging 
her  goods  into  the  steamship  at  5  p.m.  on  Saturday.  The  steamship  left 
the  dock  on  the  next  tide,  at  about  midnight  on  that  day  ;  the  lighter 
remained  in  the  dock  until  the  early  morning  tide  on  the  following 
Monday,  when  it  left : — 

J/e/r/  by  Yaughan  Williams  L.J.  and  Buckley  L.J.  (Fletcher 
Moulton  L.J.  dissenting),  that  the  lighter  was  bona  fide  engaged  until 
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her  departure  in  discharging  goods  to  a  vessel  lying  in  the  dock  within 
the  meaning  of  the  above-mentioned  section,  and  that  in  leaving  the 
dock  she  was  doing  an  act  which  was  part  and  parcel  of  her  entering 
into  the  dock  to  discharge  her  goods  into  the  steamship,  and  that 
therefore  she  was  exempt  under  the  section  from  payment  of  dock  rates. 

A  lighter  was  taken  into  the  same  dock  with  the  bona  fide  intention 
of  discharging  goods  into  a  steamship  then  lying  in  the  dock,  but  the 
steamship  finished  loading  her  cargo  without  taking  on  board  any  of 
the  goods  in  the  lighter,  and  left  the  dock  two  days  after  the  lighter 
entered.  The  lighter  remained  in  the  dock  for  four  days  after  her  entry, 
when  another  steamship  entered  the  dock,  and  the  lighter  at  once  com- 
menced discharging  her  goods  into  her  and  continued  until  they  were 
all  discharged  eight  days  afterwards : — 

Hdd  by  Vaughan  Williams  L.J.  and  Buckley  L.J.  (Fletcher 
Moulton  L.J.  dissenting),  that  the  expression  '*  lying  therein  "  in  the 
above-mentioned  section  meant  any  vesssl  lying  in  the  dock  at  the  time 
of  the  discharge  of  goods  to  her  from  a  lighter,  and  was  not  confined  to 
the  case  of  a  vessel  lying  in  the  dock  at  the  time  of  the  entry  of  the 
lighter,  and  that,  therefore,  a  lighter  which  entered  the  dock  to  serve  a 
particular  ship  already  lying  in  the  dock,  and,  being  imsuooessful  in 
doing  so,  remained  in  the  dock  bona  fide  for  the  purpose  of  discharging 
to  or  receiving  from  some  other  ship,  was  exempt  from  dock  rates. 

Appeals  of  the  defendants  from  the  judgments  of  Walton  J.  in 
two  actions  tried  without  a  jury. 


McDoUOALL  &  BONTHRON,  LIMITED  V\    LoNDOM   AND   InDIA  DoCKS 

Company. 

The  plaintiffs  were  the  owners  of  a  lighter  called  the  St. 
ThoinaSy  and  the  action  was  brought  to  recover  the  sum  of 
11.  lOs.  %d.  charged  by  the  defendants  as  dock  dues  upon  the 
lighter  and  paid  under  protest  by  the  plaintiffs  to  the  defendants 
under  the  following  circumstances.  On  Friday,  November  24, 
1905,  the  St.  Thomas,  which  was  laden  with  bales  of  manila 
hemp,  entered  the  St.  Katharine  Dock,  which  is  one  of  the  system 
of  docks  owned  by  the  defendants,  to  discharge  the  hemp  into 
the  steamship  Pladda,  which  was  at  that  time  lying  in  the 
dock.  The  St.  Thonias  proceeded  to  discharge  her  cargo  of  hemp 
into  the  Pladda,  the  operation  being  completed  about  5  p.m.  on 
the  following  day,  Saturday,  November  25 ;  the  Pladda  left  the 
dock  on  the  next  tide,  which  was  about  midnight  on  that  day. 
The  St.  Thomas  did  not  leave  the  dock  on  that  tide,  but  remained 
in  the  dock  the  whole  of  Sunday,  November  26 ;  the  plaintiffs 
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eontended  that  Sunday  was  not  a  working  day.     The  St.  Thomas       c.  A. 
endeavoared  to  leave  the  dock  on  the  early  morning  tide  of        1907 


Monday,  November  27,  but  her  departure  was  objected  to  by  the  moDougall 

defendants,  who  demanded  11. 10«.  Qd.  as  dock  dues  calculated  at  *  limited  ^* 

the  rate  of  Qd.  per  ton  on  the  lighter's  tonnage.    In  order  that  ^' 

the  SU  Thonuu  might  leave  the  dock,  the  money  was  paid  under   and  Ikdia 

protest,  and  the  plaintiffs  sought  to  recover  it  in  the  present    company. 

action.  pagb,  Son 

at  East, 

Pagb,  Son  &  East,  Limited  v.  London  and  Indu  Docks  ^ 

Company.  The  same. 

The  plaintiffs  were  the  owners  of  the  lighter  Jew,  and  sought 
to  recover  Ids.  paid  by  them  under  protest  as  dock  dues  on  the 
lighter.  On  Thursday,  November  23,  the  Jew,  which  carried  a 
fall  cargo,  entered  the  Boyal  Albert  Dock,  which  is  also  owned 
by  the  defendants,  to  discharge  her  cargo  into  the  steamship 
ifatiana,  at  that  time  lying  in  the  dock.  The  loading  of  the 
Matiana  was  completed  about  noon  on  Saturday,  November  25, 
but,  owing  to  want  of  space,  she  did  not  take  any  of  the  cargo  of 
the  Jew.  The  Matiana  left  the  dock  on  the  same  day,  but  the 
Jew  remained  lying  in  the  dock  and  made  no  attempt  to  leave. 
On  Monday,  November  27,  the  steamship  Somali  entered  the 
dock,  and  the  Jew  went  to  the  Somali  and  began  at  once  to 
discharge  her  cargo  into  her.  On  the  following  day,  November 
28,  payment  of  dues  amounting  to  19^.  at  6d.  per  ton  of  the 
tonnage  of  the  Jew  was  demanded  by  the  defendants,  but  the 
money  was  not  paid.  The  Jew  did  not  complete  the  discharge  of 
her  cargo  into  the  Somali  until  December  5,  and  then,  being 
empty,  she  went  alongside  the  steamship  Rappahannock,  which 
was  lying  in  the  dock,  and  began  to  receive  timber  from  her.  On 
December  10  the  Rappahannock  left  the  dock,  and  the  steamship 
Maryland  came  in,  and  the  Jew  went  alongside  the  Maryland 
to  take  in  more  cargo.  On  December  20  the  Jew,  having 
finished  taking  in  cargo  from  the  Maryland,  left  the  dock,  the 
plaintiffs  having  first  paid  under  protest  the  sum  of  Ids.  which 
had  been  demanded  by  the  defendants  on  November  28 ;  this 
sum  the  plaintiffs  now  sought  to  recover. 
At  the  trial  Walton  J.  held  that  the  defendants  were  in  neither 
Vol.  n.  1908.  N  2 
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c.  A.       case  justified  by  the  provisions   of  their  private  Acts  (1)   in 
1907       demanding  the  dock  dues,  and  in  each  action  he  gave  judgment 
McDouGALL  ^OT  the  plaintiffs.     The  defendants  appealed. 

&  BONTHRON, 

(1)  The  material  provisions  of  the 
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private  Acts  of  the  defendants  are  as 
follows : — 

By  the  Loudon  and  St.  Katharine 
Docks  Act,  1864  (27  &  28  Vict, 
c.  clxxviii.),  the  London  Dock  Com- 
pany and  the  St.  Katharine  Dock 
Company  were  amalgamated,  and 
8.  132  provides  that  *'The  amalga- 
mated company  from  time  to  time 
may  demand  and  take  in  respect  of 
every  vessel  for  entering  into  any  of 
their  docks,  basins,  cuts,  locks,  or 
entrances,  and  for  lying  therein  and 
for  departing  therefrom  respectively, 
such  reasonable  rate,  rent,  or  sum 
for  every  ton,  according  to  the 
registered  tonnage  of  the  vessel, 
as  the  amalgamated  company  from 
time  to  time  appoint." 

By  s.  133.  "Provided  that  the 
tonnage  rate  which  the  company 
from  time  to  time  may  demand  and 
take  in  respect  of  any  lighter,  barge, 
or  other  like  craft  shall  not  exceed 
the  rate  or  sum  which  from  time  to 
time  is  charged  in  respect  of  vessels 
trading  coastwise  between  the  Port 
of  London  and  any  port  or  place  in 
the  United  Kingdom." 

By  s.  134:  <'The  amalgamated 
company  may  take  or  receive  for 
every  article  of  goods,  wares,  or  mer- 
chandise brought  into  or  landed  or 
deposited  within,  or  delivered  or 
shipped  from,  the  docks  and  works, 
such  reasonable  rates,  rents,  or  sums 
as  the  amalgamated  company  from 
time  to  time  appoint " 

By  s.  136  :  **  All  lighters  and  craft 
entering  into  the  docks,  basins,  locks, 
or  cuts  to  discharge  or  receive  ballast 
or  goods  to  or  from  on  board  of  any 
ship  or  vessel  lying  therein  shall  be 


exempt  from  the  payment  of  any 
rates,  so  long  as  the  lighter  or  craft 
is  bona  fide  engaged  in  so  discharging 
or  receiving  the  ballast  or  goods,  and 
also  all  the  ballast  or  goods  so  dis- 
charged or  received  shall  be  exempt 
from  any  rate  or  charge  whatever." 

The  East  and  West  India  Dock 
Company's  Extension  Act,  1882 
(45  &  46  Vict.  c.  xc),  authorissed  the 
construction  of  a  new  dock  at  Tilbury, 
and  provided  as  follows : — 

Sect.  25 :  "  The  company  may 
from  time  to  time  demand  and  take 
in  respect  of  every  vessel  for  entering 
their  new  dock,  lock,  or  tidal  basin, 
or  for  lying  therein  or  departing 
therefrom  respectively,  exclusively 
of  the  charge  for  loading  or 
unloading,  such  reasonable  rate,  rent, 
or  sum  for  every  ton,  according  to 
the  registered  tonnage  of  the  vessel, 
as  the  directors  shall  from  time  to 
time  appoint,  not  exceeding  the  dock 
tonnage  rates,  rents  or  sums  specified 
in  Part  I.  of  the  schedule  to  this 
Act " 

Sect.  26 :  '*  The  tonnage  rate  which 
the  company  may  from  time  to  time 
demand  and  take  in  respect  of  any 
lighter,  barge,  or  other  like  craft 
entering  their  new  dock,  lock,  or 
tidal  basin,  and  for  lying  therein, 
shall  not  exceed  the  rate,  rent,  or 
sum  which  from  time  to  time  is 
charged  by  them  in  respect  of  vessels 
trading  coastwise  between  the  Port 
of  London  and  any  port  or  place  in 
the  United  Kingdom  :  Provided 
always  that  any  lighter,  barge,  or 
other  like  craft  entei'ing  the  new 
dock,  lock,  or  tidal  basin  to  discharge 
or  receive  ballast  or  goods  to  or  from, 
on  board  of  any  vessel  lying  therein, 
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Sir  R.  jB.  Finlayy  K.C.,  and  J.  A.  Hamilton^  K.C.  {George       c.  A. 
Wallace  with  them),  for  the  defendants.    The  exemption  from       i907 
dock  dues  under  s.  186  of  the  London  and  St.  Katharine  Docks  mcDouoall 
Act,  1864,  only  applies   to   lighters  entering  the  dock  for  the  ^  Bonthron, 
purpose  of  discharging  or  receiving  goods  or  ballast  into  or         t?. 
from  a  vessel  lying  in  the  dock ;  in  the  natural  meaning  of  the   ^^j^d  India 
words  that  must  mean  a  vessel  lying  in  the  dock  at  the  time       i^ooks 


when  the  lighter  enters. 


Company. 
To  construe  the  words  as  meaning  a    paok,  Son 


vessel  lying  in  the  dock  at  the  time  when  the  discharging  or 
receiving  takes  place  would  make  them  mere  surplusage,  for,  of 
necessity,  the  vessel  must  be  so  lying.  The  words  were  inserted 
for  the  purpose  of  excluding  from  the  exemption  lighters 
entering  the  dock  on  speculation  or  in  expectation  of  some 
vessel  not  yet  arrived.  Unless  some  such  limitation  were 
imposed,  there  would  be  no  Umit  to  the  time  previous  to  the 
arrival  of  a  ship  during  which  a  lighter  might  wait  in  the  dock 
for  a  ship  into  or  from  which  she  might  discharge  or  receive 
goods,  being  all  the  while  exempt  from  dock  charges.  A 
contrary  interpretation  would  be  very  prejudicial  to  the 
defendants,  whose  dock  space  might  be  crowded  with  lighters 
waiting  on  speculation,  while  the  defendants  themselves  received 
no  remuneration  in  respect  of  the  space  so  occupied. 

By  s.  182  of  the  Act  of  1864  the  dock  company  are  enabled 
to  demand  and  take  in  respect  of  every  vessel  for  entering  into 


&  East, 

LiMITBD 
V, 

Thb  Same. 


shall  be  exempt  from  the  payment 
of  any  rate,  rent,  or  sum,  so  long  as 
sadi  ligliter,  barge,  or  other  like 
craft  shall  be  bona  fide  engaged  in 
discharging  or  receiving  such  ballast 
or  goodfl  as  aforesaid:  Provided,  also, 
Uiat  all  each  ballast  or  goods  so  dis- 
charged or  received  shall  be  exempt 
from  any  rate  or  charge  whatever." 

The  London  and  St.  Katharine  and 
East  and  West  India  Docks  Act, 
1888  (61  &  52  Vict.  c.  cxliii.),  autho- 
rized a  working  union  of  the  dock 
companies,  and  by  s.  57  it  provided 
that  "The  rates,  rents,  or  sums  to 
be  demanded  and  taken  by  the  joint 


committee  in  respect  of  vessels  for 
entering  into  any  of  the  docks, 
basins,  cuts,  or  entrances  of  the 
London  Company,  and  for  lying 
therein  and  for  departing  therefrom 
respectively,  shall  not  exceed  the 
rates  specified  in  Part  I.  of  the 
schedule  to  the  East  and  West  India 
Dock  Company's  *  Extension  Act, 
1882,  and  s.  25  of  the  last-mentioned 
Act  shall  extend  and  apply  not  only 
to  and  in  the  case  of  the  docks 
authorized  by  that  Act,  but  to  and  in 
respect  of  all  the  docks  and  basins  of 
the  East  and  West  India  Company." 
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c.  A.       any  of   their  docks,  and  for  lying  therein  and  for  departing 

1907        therefrom  respectively,  such  reasonable  rate,  rent,  or  sum  for 

McDouoALL  ©very  ton,  according  to  the  registered  tonnage  of  the  vessel,  as 

&  BoNTHEON,  the  company  may  appoint,  and  s.  8  of  the  Bfjne  Act  incorporates 

t.         the  Harbours,  Docks,  and  Piers  Clauses  Act,  1847,  which  defines 

AND  India   "  vessel  "  so  as  to  include  lighters.    Under  those  provisions  the 

Company,    company  may  appoint  a  separate  charge  for  entering,  for  lying 

Page,  Son    in,  and  for  departing  from  the  dock,  or  they  may  appoint  lump 

Limited     ^^^  ^**®^  ^  cover  all  three,  or  they  may  couple  together  any  two 

_    t;  of  these  matters. 

XHB  SAMEt 

The  plaintiffs  cannot  successfully  contend  that  under  s.  186 
both  the  St.  Thomas  and  the  Jew  were  exempt  from  dock  rates  on 
the  ground  that  while  in  the  dock  they  were  bona  fide  engaged 
in  discharging  goods  into  vessels.  The  St.  Thomas  would,  no 
doubt,  have  been  exempt  under  that  section  from  any  charge  for 
lying  in  the  dock  or  departing,  if  she  had  left  by  the  next 
available  tide  after  discharging  her  cargo  into  the  Pladdu.  But 
she  was  not  bona  fide  engaged  in  discharging  goods  into  a  vessel 
lying  in  the  dock  during  the  interval  between  that  tide  and  the 
time  when  she  actually  went  out;  she  was  then  lying  in  the 
dock  for  her  own  convenience.  In  London  and  India  Docks 
Co.  V.  Union  Lighterage  Go.  (1)  the  Divisional  Court  held 
that  a  lighter  did  not  lose  the  privilege  of  exemption  because  of 
unnecessary  delay  in  leaving  the  dock  after  discharging;  but 
that  was  on  the  ground  that  the  company  had  made  no  rate  for 
lying  in  the  dock  or  departing  from  it,  and  there  the  dock  com- 
pany had  to  contend  that  by  the  delay  the  lighter  was  deprived 
of  the  privilege  which  undoubtedly  attached  to  her  at  the  time 
of  entry.  In  the  present  case,  as  a  rate  for  lying  in  the  dock 
and  a  departure  rate  have  been  appointed  by  the  company,  the 
same  considerations  do  not  apply.  The  status  of  exemption 
only  lasts  so  lopg  as  the  lighter  is  bona  fide  engaged  in  effecting 
the  purpose  in  respect  of  which  the  exemption  was  conferred ; 
when  she  becomes  engaged  in  effecting  another  purpose  the 
exemption  is  at  an  end,  and  the  dock  company  becomes  entitled 
to  charge  both  in  respect  of  her  continuance  in  the  dock  and  her 
departure  therefrom.    The  judgments  in  London  and  India  DockM 

(1)  Unreported. 
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Co,  V.  Tkavies  Steam  Ihig  and  Lighterage  Co.  (1)  support  the 
defendants'  contention  in  the  present  case.  In  that  case  the 
lighters  did  not  ultimately  discharge  any  goods  at  all,  but  all  the 
time  they  were  in  the  dock  they  were  trying  to  effect  that 
purxx)8e,  and  directly  they  failed  in  doing  so  they  left  the  dock. 

As  regards  the  case  of  the  Jew,  she,  no  doubt,  was  exempt  as 
far  as  entering  the  dock  was  concerned,  because  she  entered  to 
discharge  goods  into  the  Matiana,  which  was  then  lying  in  the 
dock.  On  the  construction  of  s.  186  previously  mentioned,  as 
soon  as  it  became  impossible  for  her  to  discharge  goods  into  the 
Matiana  and  she  went  to  discharge  goods  into  the  Somali,  which 
was  not  lying  in  the  dock  when  she  entered,  she  lost  her  status 
of  exemption  and  became  liable  to  a  charge  for  continuance  in 
and  departure  from  the  dock.  The  charges  made  are  reasonable, 
and  such  as  the  dock  company  were  entitled  to  make  under 
their  Acts. 

Scrutton,  K.C.,  and  Cranst&im,  for  the  plaintiffs.  In  con- 
stming  the  exemption  clauses  in  respect  of  lighters  regard  must 
be  had  to  the  circumstances  existing  at  the  time  of  the  passing 
of  the  Acts  by  virtue  of  which  the  defendants'  docks  were 
originally  brought  into  existence  and  had  a  monopoly  conferred 
upon  them.  Vessels  had  previously  been  loaded  and  discharged 
in  the  river,  and  lighters  had  free  access  to  them  for  the  purpose' 
of  loading  and  unloading  without  any  payment,  and  could  take 
such  time  about  it  as  might  be  convenient  according  to  exigencies 
of  navigation.  The  rule  of  construction  of  clauses  in  a  private 
Act,  by  which  a  right  is  given  to  levy  charges  on  the  public  and 
an  exemption  under  certain  circumstances  from  such  charges  is 
conferred,  is  laid  down  in  Stourbridge  Canal  Co.  v.  Wheeley  (2) 
and  Stockton  and  Darlington  By.  Co.  v.  Barrett  (8)  as  being 
that  the  terms  of  the  statute  must  be  regarded  as  a  bargain 
between  the  undertakers  and  the  public,  and  both  the  charging 
danse  and  the  exemption  clause  must,  if  ambiguous,  be  construed 
in  favour  of  the  public.  In  the  case  of  the  St.  TJiomas  it  is 
obvious  that  the  exemption  under  s.  186  must,  in  the  case  of  a 
ship  which,  on  entry  and  while  in  the  dock,  was  exempt,  cover 

(1)  [1908]  1  K.  B.  786.  (2)  (1831)  2  B.  &  Ad.  792. 

(3)  (1844)  11  CI.  &  F.  690. 
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c.  A.       her  departure  from  the  dock  within  a  reasonable  time ;  and  it  is 
1907       contended  that  it  was  reasonable  for  her  to  wait  antil  the  Monday 


MoDouGALL  morning  tide.     The  evidence  shews  that   Sunday   was  not  a 

^  Limits  ^'  working  day  in  the  Port  of  London,  but,  assuming  that  it  was, 

^'         it  being  reasonable  for  her  to  wait  until  the  Monday  morning 

▲KD  India  tide,  she  must  be  regarded  as,  until  that  tide,  still  being  bona 

CoMPANT.    ^^^  engaged  in  the  purpose  of  discharging  goods  to  a  ship  lying 

Page,  Son   in  the  dock. 

&.  £A8T 

Limited  ^^  ^  ^^^  ^^^9  ^^  ^  submitted  that  the  construction  of  s.  186 
The  Same  *^^  which  the  appellants  contend  is  wrong.  The  words  "  ship  or 
vessel  lying  therein  "  do  not  necessarily  mean  a  ship  or  vessel 
lying  in  the  dock  when  the  lighter  enters ;  the  words  are  satis- 
fied by  construing  them  as  meaning  "  ship  or  vessel  lying  therein 
at  the  time  of  the  discharge  or  receipt  of  goods  by  the  lighter  " ; 
and  that  is  the  more  reasonable  construction.  It  would  have 
been  absurd  that  the  Jew  should  have  been  compelled  to  leave 
the  dock  and  to  come  in  again  to  discharge  her  cargo  into  the 
Somali,  which  would  have. given  the  dock  company  the  trouble 
of  locking  the  lighter  out  and  locking  it  in  again  without 
remuneration  to  the  company.  It  is  unnecessary  to  consider  at 
length  the  case  of  a  lighter  which  merely  comes  into  the  dock  on 
speculation  in  the  hope  of  discharging  or  receiving  goods  into  or 
*from  some  ship ;  possibly  she  would  not  be  bona  fide  engaged  in 
discharging  or  receiving  goods  into  or  .from  a  ship  within  the 
meaning  of  s.  186  ;  but  that  is  not  the  present  case. 

Further,  the  defendants  had  no  power  to  charge  anything  but 
an  entrance  rate  in  respect  of  a  lighter ;  they  cannot  make  a 
separate  charge  for  lying  in  or  departing  from  the  dock.  By  the 
East  and  West  India  Dock  Company's  Extension  Act,  1882  (45  & 
46  Yict.  c.  xc),  s.  25,  provision  is  made  for  the  charging  of  rates 
by  the  dock  company  in  respect  of  every  vessel  for  entering  the 
new  dock  to  be  made  under  that  Act,  or  for  lying  therein  or 
departing  therefrom ;  and  s.  26  provides  that  the  rate  which  the 
company  may  demand  in  respect  of  any  lighter,  barge,  or  other 
like  craft  entering  the  new  dock  and  for  lying  therein  shall  not 
exceed  the  rate  charged  by  them  in  respect  of  vessels  trading 
coastwise  between  the  Fort  of  London  and  any  port  or  place  in 
the  United  Kingdom.    That  Act  distinguishes  between ''  vessels  " 
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and  "  lighters,"  and,  therefore,  rates  can  no  longer  be  charged  by       a  A. 
the  defendants  in  respect  of  lighters  otherwise  than  under  that       1907 
Act.     By  8.  57  of  the  London  and  St.  Katharine  and  East  and  moDouoall 
West   India   Docks  Act,  1888  (51  &  52  Vict.  c.  cxliii.),  which  *=  ^^JJ]'«^»» 
was  an    Act    to    authorize   a   working    union    of    the  dock         «• 
Gompanies,  it  is  provided  that  the  rates,   rents,  or  sums  to  be   and  Ikdla 
demanded   and    taken  by    the   joint   committee  in   respect   of    compa^. 
vessels    for   entering  into  any  of   the  docks,    basins,  cuts,  or    Page,  So» 
entrances    of  the   London    Company,   and   lying  therein  and    limited 
departing   therefrom   respectively,  shall  not  exceed  the  rates  q,„jjg 
specified  in  Part  I,  of  the  schedule  to  the  East  and  West  India 
Dock  Company's  Extension  Act,  1882,  and  that  s.  25  of  the 
last-mentioned  Act  shall  extend  and  apply  not  only  to  and  in 
the  case  of  the  docks  authorized  by  that  Act,  but  to  and  in  respect 
of  all  the  docks  and  basins  of  the  East  and  West  India  Company. 
The  effect  of  that  legislation  is  that,  so  far  as  lighters  are  con- 
cerned, the  power  of  charging  rates  in   respect  of  lighters  is 
confined  to  such  rates  as  may  be  charged  under  the  Act  of  1882. 
Part  L  of  the  schedule  to  that  Act,'  which  is  headed  "Dock 
Tonnage  Bates,"  only  specifies  rates  for  vessels  entering  to  load 
or  discharge  cargo ;  therefore  no  rates  cAn  be  charged  in  respect 
of  a  lighter  for  anything  but  entering  the  docks.    But,  assuming 
that  the  defendants  have  power  to  charge  lighters  with  rates  for 
departure  from  the  dock,  those  rates  must  not  be  in  excess  of 
those  charged  on  vessels  trading  coastwise,  and  by  s.  182  of  the 
Act  of  1864  they  must  be  reasonable.     The  rates  in  respect  of 
lighters  which  the  defendants  are  seeking  to  charge  in  this  case 
are  in  excess  of  those  charged  in  the  case  of  vessels  trading 
coastwise,  and  are  not  reasonable.    The  defendants  have  no 
power  under  their  Acts  to  make  the  regulations  which  they  made 
by  their  rates  coming  into  force  on  November  1,  1905,  with 
regard  to  lighters  leaving  the  dock  by  the  first  available  tide 
after  completing  the  discharge  or  receipt  of  goods,  for,  assuming 
that  a  lighter  which  departs  within  a  reasonable  time  after  com- 
pleting the  discharge  or  receipt  of   goods  is  still  within  the 
exemption  given  by  s.  186,  such  a  regulation  violates  the  pro- 
visions of  the  Act.    The  sum  of  6d.  per  ton  register  which  the 
defendants  charge  by  their  rates  for  a  lighter  lying  in  the  dock  for 
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any  period  not  exceeding  one  week  from  the  tide  next  following 
the  completion  of  the  discharge  or  receipt  of  goods  and  for 
departing  therefrom  is  in  excess  of  that  charged  to  vessels 
trading  coastwise,  which  are  charged  &d.  for  entering  the  dock 
and  lying  therein  for  two  weeks.  Again,  by  the  schedule  to  the 
Act  of  1882  the  rent  for  lying  in  the  dock,  to  commence  from  date 
of  entrance  or  at  such  time  thereafter  as  may  be  from  time  to 
time  fixed  by  the  company,  must  not  exceed  2d.  per  ton  per  week. 
The  evidence  shewed  that  Sunday  was  not  a  working  day  in  the 
Port  of  London.  [They  cited  Scottish  Drainage  and  Improvement 
Co.  V.  Campbell  (1) ;  AUnutt  v.  Inglis  (2) ;  London  Association  oj 
Shipoumers  and  Brokers  v.  London  and  India  Docks  Joint  Com- 
mittee (8) ;  Pryce  v.  Monmouthshire  Canal  and  Ry.  Cos.  (4)  ] 

Sir  R.  B.  Finlay,  K.C,  in  reply.  The  case  comes  back  to  the 
construction  of  s.  186  of  the  Act  of  1864,  upon  which  little  light 
is  thrown  by  general  statements  in  previous  cases  as  to  the  con- 
struction of  taxing  Acts.  In  the  present  case  the  section  which 
has  to  be  construed  is  an  exemption  section,  and  not  a  charging 
section,  and  it  is  for  the  parties  claiming  exemption  to  bring 
themselves  within  it.  In  London- and  India  Docks  Co.  v.  Thames 
Steam  Tug  and  Lighteiiage  Co.  (5)  the  section  there  under  con- 
sideration was  clearly  treated  as  requiring  as  a  condition  of 
exemption  that  the  lighter  should  have  entered  to  discharge  or 
receive  goods  into  or  from  a  particular  ship  then  lying  in  the 
dock. 

[Bucklbt  L.J.  The  contention  raised  in  this  case  as  to  the 
meaning  of  the  section  was  not  before  us  in  that  cade.] 

The  section  deals,  first,  with  the  question  how  the  exemption 
is  to  be  acquired — that  is,  by  entering  to  discharge  or  receive 
goods  into  or  from  a  vessel  lying  in  a  dock — and,  secondly,  with 
the  question  how  long  the  exemption  is  to  be  retained.  It  is 
to  be  retained  as  long  as  the  lighter  is  bona  fide  engaged  in  the 
business  on  which  she  came  in,  that  is,  discharging  or  receiving 
goods  into  or  from  the  particular  ship.  As  soon  as  she  engages 
in  another  purpose,  or  if  she  unnecessarily  delays  after  completing 


(1)  (1889)   14  App.  Caa.   139,   at 
p.  142. 

(2)  (1810)  12  East,  527. 


(3)  [1892]  3  Ch.  242. 

(4)  (1879)4App.  Oaa.  197. 

(5)  [1908]  1  K.  B.  786. 
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her  original    purpose,   she  ceases    to   be    within   the    exemp-        c.  A. 

tion.      The  defendants  ask  the  Court  to  review  the  case   of        1907 

London  and  India  Docks   Co.  v.   Union  Lighterage  Co.  (1),  in  mcDouoall 

which  the  Divisional  Court  held  that  a  Ughter  did  not  lose  the  *  i^^Jf^^' 

exemption  by  remaining  in  the  dock  too  long;  the  exemption         «• 

exists  only  so  long  as  she  is  bona  fide  engaged  in  discharging   and  India 

or  receiving.  Co^SSr. 

Cur.  adv.  vtdt.        page,  Son 
&  Bast, 
Limited 
July  81.    Yaughan  Williams  L.J.  read  the  following   judg-  «• 

ment: — ^In  the  case  of  the  lighter  St.  Thoma$,  which  on  the. 
morning  of  November  24, 1905,  entered  the  St.  Katharine's  Dock 
with  a  cargo  for  the  steamship  Pladda,  which  was  lying  in  the 
dock,  she  had  by  5  p.m.  on  Saturday,  November  26,  discharged  her 
cargo  into  the  Pladda.  The  Pladda  left  on  the  next  tide,  which 
was  about  midnight  of  November  25 ;  but  the  St.  Thonias  lay  in 
the  dock  throughout  Sunday,  November  26,  her  owners  alleging 
that  Sunday  was  a  non-working  day.  On  Monday,  November  27, 
the  St.  Thomas  attempted  to  leave  the  dock  on  the  early  morning 
tide,  but  was  stopped  by  the  defendants,  who  demanded  II.  10s.  M. 
as  dues.  The  1/.  10s.  6d.  was  paid  under  protest,  and  this  action 
is  brought  to  recover  back  the  money  so  paid. 

There  is  no  question  but  that  the  St.  Thonias  was  an  exempt 
barge  within  the  meaning  of  the  London  and  St.  Katharine 
Docks  Act,  1864,  that  is,  exempt  from  any  rate  or  charge  what- 
ever so  long  as  she  was  bona  Me  engaged  in  discharging  or 
receiving  ballast  or  goods  to  or  from  on  board  any  ship  or  vessel 
lying  in  the  docks ;  and  this  Court  held  recently  that  these 
words  applied  not  only  to  the  time  during  which  the  barge  or 
lighter  was  engaged  in  the  physical  act  of  discharging  or  receiving 
goods  or  ballast  into  a  vessel  lying  in  the  dock,  but  also  to  the 
time  during  which  she  was  going  to  the  ship  to  lie  alongside  or 
returning  from  the  ship  for  the  purpose  of  departure  from  the 
dock.  The  St.  Thomas^  in  my  judghient,  when  she  left  the 
dock  on  Monday,  November  27,  was  doing  an  act  which  was 
part  and  parcel  of  her  entry  into  the  dock  to  discharge  goods 
into  the  Pladda. 

(1)  Unreported. 
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G.  A.  The  question  that  we  have  to  decide  in  this  case  arises  from 

1907       the  fact  that  the  St  Thomas  did  not  leave  the  dock  on  the  next 

MoDoutfALL  available  tide  after  the  Pladda  left,  but  lay  in  the  dock  through- 

*  LiMi  ^^'^^  ^^*  S^'^^^y*  November  26,  her  owners  alleging  that  Sunday 

«.         was  a  non-working  day.    Walton  J.  has  decided  that  Sunday 

AND  India   ^b.s  a  working  day,  and  that,  however  prudent  it  may  have  been 

CiSn^fNY    *^^^  *^®  point  of  view  of  the  master  of  the  St.  Thonias  for  him 

Page,  Son   not  to  depart  from  the  dock  during  the  only  two  or  three  hours 

Limited     before  midnight  during  which  a  barge  of  her  draught  could  leave 

^         the  dock,  having  regard  to  the  fact  that  the  barge  was  a  barge 

J.  HE  dAME. 

propelled  by  oars  only,  bound  down  the  river  Thames,  and  could 

wiuianui  L.J.  therefore  proceed  only  on  an  ebb  tide,  and  however  reasonable  it 
might  be  from  his  point  of  view  for  him  to  keep  the  barge  within 
the  dock  for  the  Sunday,  which  day  Walton  J.  refused  to  find  to 
be  a  "non-working  day,"  yet  it  was  not  reasonable  that  the 
barge  should  have  the  convenience  of  lying  in  the  dock  for 
Sunday  without  the  obligation  to  pay  the  dock  company  for 
affording  the  barge  that  convenience,  and  Walton  J.  would  have 
found  in  favour  of  the  dock  company  had  it  not  been  that  he 
arrived  at  the  conclusion  that  the  rate  charged  by  the  dock 
company  when  they  obtained  payment  of  the  1/.  10«.  6d.  from 
the  master  of  the  barge  was  a  rate  which  the  master  was  not 
liable  to  pay — in  other  words,  was  a  bad  rate.  He  begins  by 
referring  to  the  case  of  London  and  India  Docks  Co,  v.  Union 
Lighterage  Co.  (1),  before  Lord  Alverstone  C.J.,  Kennedy  and 
Ridley  JJ. — a  copy  of  the  shorthand  writer's  note  of  the  judg- 
ment has  been  supplied  to  us — ^in  which  it  was  decided  that, 
where  a  lighter  has  come  into  a  dock  with  cargo  for  a  steamer 
lying  in  dock  or  to  receive  cargo  from  a  vessel  lying  in  dock,  and 
the  lighter  remains  in  the  dock  for  a  longer  time  than  is  reason- 
ably necessary,  the  dock  company  cannot  make  a  charge  in 
respect  of  such  unreasonable  delay  unless  they  have  made  some 
rate  fixing  the  amount  to  be  paid,  and  then  Walton  J.  goes  on 
to  consider  whether  the  "rate  charged  in  this  case  is  a  bad  rate 
and  comes  to  the  conclusion  that  the  rate  charged  is  a  bad  rate. 
Before  discussing  the  grounds  on  which  Walton  J.  arrived  at 
this  conclusion,  I  feel  bound  to  say  that  I  am  not  satisfied  that 

(1)  Unreported. 
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an  exempt  lighter  can  be  charged  for  unreasonable  delay  so  long        c.  A. 
as  she  is  bona  fide  engaged  in  discharging  or  receiving  goods  or        i907 
ballast  to  or  from  a  ship  lying  in  the  dock,  and  I  doubt  whether  moDouoall 
the  dock  company  can  charge  any  rate  so  long  as  the  delay  is  a  ^  boitthbon, 
delay  which  is  not  inconsistent  with  the  barge  being  bona  fide  so  v. 

engaged.  Surely,  if  there  is  any  work  to  be  done  by  those  in  ^^^  India 
charge  of  the  lighter  in  the  physical  act  of  receiving  or  discharging  qB^^ 
from  or  to  the  vessel,  the  exempt  vessel  could  not  be  charged  a  p^qe,  son 
rate  for  lying  in  dock  unless  the  receiving  or  discharging  were  ^^^g^* 
80  conducted  as  to  negative  the  lighter  being  bona  fide  engaged         ^• 

in  receiving  or  discharging  from  or  to  a  vessel  lying  in  the  docks.        

So  I  think  in  a  case  of  delay  in  departure  no  rate  can  be  charged  wuutunsL.j. 
unless  the  delay  negatives  the  lighter  being  bona  fide  engaged  in 
Bach  loading  or  discharging.  I  think,  therefore,  one  must  test 
reasonableness  from  the  point  of  view  of  the  master  of  the  craft 
which  in  order  to  be  exempt  has  to  be  bona  fide  engaged.  In  my 
judgment  the  St.  Thomas  was  bona  fide  engaged  in  such  work 
both  when  she  did  not  depart  during  the  two  or  three  hours 
before  the  midnight  high  tide  and  also  during  Sunday. 

The  ground  on  which  Walton  J.  decides  that  the  rate  is  a  bad 
rate  is  this.  He  says :  ''  The  dock  company  have  a  right  to  make 
a  rate  for  the  time  during  which  the  lighter  remains  in  dock 
beyond  the  time  that  is  reasonably  necessary  for  discharging  or 
receiving  the  goods ;  but  if  the  Ughter  is  an  exempt  lighter  and 
does  remain  longer  than  is  necessary,  I  do  not  think  that  that 
entitles  the  dock  company  to  impose  a  rate  upon  that  Ughter  for 
departing  from  the  dock.  The  dock  company  may  impose  these 
charges,  as  I  have  said,  for  entering,  lying  in  the  dock^  and 
departing  therefrom ;  but  if  the  lighter  is  an  exempt  lighter,  it 
certainly  is  exempt  in  respect  of  entering,  and  I  think  it  is 
exempt  in  respect  of  departing,  and  it  is  exempt  in  respect  of 
lying  in  the  dock,  so  long  as  it  does  not  lie  longer  than  is  reason- 
ably necessary  for  the  purpose  of  discharging  or  receiving  cargo, 
and,  therefore,  if  by  this  rate  the  dock  company  imposed  a  charge 
upon  this  lighter,  which  was  an  exempt  lighter,  for  departing 
from  the  dock,  then  I  think  it  is  a  bad  rate.  If  it  were  treated 
as  a  charge  merely  for  the  time  occupied  beyond  what  was 
reasonably  necessary,  as  a  charge  for  lying  in  the  dock,  then  I 
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C.  A.       think  that  it  is  a  bad  rate,  because  if  it  is  good,  it  must  be  good 
1907       within  the  terms  of  s.  25  of  the  Act  of  1882  and  Part  I.  of  the 


McDouoALL  schedule.     Fart  I.  of  the  schedule  which  gives  the  maximum 

*  LiMiTm  ^'  ^**®  ^®  *^  •  *  V^ss^ls  entering  to  load  or  discharge  cargo,  Is.  6d. 

«•         per  ton  register.'     This  lighter  was  exempt  for  entering.    Then 

AND  India  rent,  and  this  is  the  only  rate  for  rent  which  is  given  in  the 

GoMPANT.   schedule  :  *  Bent  to  commence  from  date  of  entrance,  or  at  such 

Page,  Son  time  thereafter  as  may  be  from  time  to  time  fixed  by  the  com- 

Limitbd'  P^^Jf  2d*  por  week  per  ton  register.'  I  am  of  opinion  that  for 
The  Same    ^y^°8  ^^  ^^^  ^^^^  longer  than  is  necessary  the  dock  company 

- -—       cannot  charge  more  than  2d.   Therefore  1  think  this  rate  is  bad." 

Vangban  ® 

wniiaiM  L.J.  I  agree  with  this  reasoning  and  conclusion  of  Walton  J. 

Taking  the  view  which  I  do,  it  is  not  necessary  for  me  to 
decide  the  question  as  to  whether  Sunday  is  a  "  dies  non^"  bat 
I  do  not  wish  it  to  be  supposed  that  I  differ  from  Walton  J. 
except  so  far  as  I  have  expressly  done  so. 

I  will  now  deal  with  the  case  of  the  Jew.  The  Jew  went  into 
the  Boyal  Albert  Dock  on  November  28, 1905,  in  the  morning,  with 
goods  for  a  steamer  called  the  Matiana.  The  Matiana  finished 
her  loading  on  Saturday,  the  25th,  about  noon.  The  Matiana 
left  the  dock  without  taking  the  goods  which  had  been  brought 
for  her  on  board  the  Jew ;  they  were  shut  out.  The  Jew  did  not 
leave  the  dock ;  she  remained  in  the  dock,  just  as  the  St.  Thomas 
remained  in,  through  Sunday  and  until  Monday  morning.  On 
Monday  morning,  the  27th,  the  lighter  was  ordered  not  to  leave 
the  dock,  but  to  transfer  her  cargo  to  the  steamship  Somali^  which 
was  expected,  and  which  arrived  in  dock  about  noon  on  Monday. 
The  Jew  thereupon  went  to  the  SoTnali  to  put  the  goods  which 
she  had  on  board  the  Somali.  The  payment  in  question  which 
the  plaintiffs  are  seeking  to  recover  back  was  demanded  on  the 
28th,  and  was  subsequently  paid  under  protest.  So  far  the 
case  of  the  Jetv  is  the  same  as  the  case  of  the  St.  Thomas,  except 
that  the  St.  Thomas  discharged  her  cargo  into  the  Pladda  in 
accordance  with  the  intention  with  which  she  entered  the  dock, 
whereas  the  Jew  did  not  load  the  Matiana,  as  she  had  intended 
when  she  entered  the  dock,  but  loaded  the  Somali,  a  ship  which 
was  not  lying  in  the  dock  when  the  Jetv  entered  the  dock. 
Walton  J.  has  held  that  the  dock  company  cannot  charge  in 
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respect  of  November  28,  24,  or  26.    He  sajB,  and  I  think  rightly,       c.  A. 

that  his  decision  follows  from  the  decision  of  Kennedy  and  A.  T.        1907 

Lawrence  J  J.  in  London  and  India  Docks  Co.  v.  Thames  Steam  Tug  mcDouoall 

and  Lighterage  Co.  (1)     I  agree  that  the  eflfect  of  that  case  ia  that  *  limited^' 

the  lighter  does  not  lose  its  privilege  because  the  cargo  which  is     .    ^* 
t         T     .     .  ,  .      1  London 

brought  in  for  some  vessel  is  shut  out.  and  India 

The  contention  urged  before  us  on  behalf  of  the  dock  company    qompant. 
has  been  that,  according  to  the  true  construction  of  s.  186,  the   Paob,  son 
words  "lying  therein"  mean  lying  therein  at  the  time  of  the    limited' 
entry  of  the  lighter  entering  into  the  docks,  and  that,  as  the  ,^^  ^^u^ 
Soniali  was  not  lying  therein  at  the  time  of  the  entry  of  the  Jew     „ — 
into  the  dock,  the  exemption  which  arose  for  the  purpose  that  ^^uiaiM  l.j. 
the  Jew  should  discharge  goods  into  the  Matiana  is  not  avail- 
able, since  she  proceeded  to  discharge  into  a  vessel,  the  Soniali,  * 
which  was  not  lying  in  the  dock  when  she  entered.    Now  the 
words  of  B.  186  are  these :  ''  All  lighters  and  craft  entering  into 
the  docks,  basins,  locks  or  cuts  to  discharge  or  receive  ballast  or 
goods  to  or  from  on  board  of  any  ship  or  vessel  lying  therein 
shall  be  exempt  from  the  payment  of  any  rates,  so  long  as  the 
lighter  or  craft  is  bona  fide  engaged  in  so  discharging  or  receiving 
the  ballast  or  goods,  and  also  all  the  ballast  or  goods  so  dis- 
charged or  received  shall  be  exempt  from  any  rate  or  charge 
whatever."     In  my  judgment  the  words  "  lying  therein  "  mean 
lying  therein  at  the  time  of  the  discharge  of  the  goods  from  the 
lighter  into  any  ship  or  vessel  lying  therein,  and  do  not  mean  at 
the  time  of  the  entry  of  the  lighter  into  the  dock.    It  is  urged 
that  upon  that  construction   the  words  "  lying  therein "   are 
Bnrplusage  and  useless,  since  the  lighter  which  entered  the  dock 
eoold  not  discharge  into  or  receive  from  a  vessel  unless  the 
vessel  were  in  the  dock.    My  answer  is  that  the  words  are  not 
meaningless,  for  they  describe  that  which  is  the  truth,  and  that, 
if  the  construction  contended  for  was  intended,  the  words  "  a  ship 
or  vessel "  would  have  been  more  natural  than  ''  any  ship  or 
vessel."    Moreover,  it  seems  to  me  that,  if  the  Legislature 
intended  that  the  barge  or  lighter  entering  the  dock  should  only 
be  exempt  if  it  was  going  to  render  a  service  to  a  ship  or  vessel 

(1)  [1908]  1  K.  B.  786. 
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c.  A.       lying  in  the  dock  at  the  time  when  the  lighter  entered  therein,  it 

1907       would  have  been  very  easy  to  say  so  plainly. 

McDouoALL      I^  ^y  judgment,  in  a  case  like  this,  in  which  it  is  sought  to 

*  Li^TED^'  throw  upon  lightermen,  who  at  one  time  were  entitled  to  free 

V.         water  in  the  docks,  a  tax  on  entering  a  dock  unless  they  were 

AMD  India  entering  to  load  a  particular  ship  lying  in  the  dock  at  the  time  of 

Company.    ®°*^»  ^^^  ^^^^  company  must  point  to  plain  words,  and  if  the 

Page,  Son   words  are  ambiguous  the  dock  company  cannot  enforce  such  a 

^LiMiTifD '   **^"    Moreover,  if  a  barge  loses  its  exemption  if  she  renders  a 

T     s    B    ®®^™®  *^  *  vessel  which  was  not  in  the  dock  when  the  barge 

—       entered,  it  would  seem  that  the  goods  would  be  liable  to  a  rate 

Vanghan  ... 

winiama  L.J.  which  is  inconsistent  with  the  concluding  sentence  in  s.  136  itself. 
I  think  that  the  observation  of  Lord  Brougham  in  Stockton  Ry. 
'  Co.  V.  Bairett  (1),  that ''  in  dubio  you  are  always  to  lean  against 

the  construction  which  imposes  a  burden  on  the  subject,"  applies 
in  this  case  and  is  not  excluded  by  the  principle  of  construction 
enunciated  by  Lord  Cairns  in  Pryce  v.  Moninotiilishire  Canal  and 
Ry.  Cob.  (2)  The  present  exemption  section  is  not  one  which 
moderates  and  limits  a  right  to  payment  for  services  rendered 
which  might  otherwise  exist.  It  is  really  an  exemption  introduced 
for  the  purpose  of  excepting  from  the  rating  power  of  the  dock 
company  the  right  of  free  water  which  belonged  to  lighters  before 
the  dock  Acts  were  passed,  and  really  is  a  qualification  of  a  pre- 
existing right  of  the  subject. 

I  have  only  to  add  that,  having  looked  at  the  ships'  entry  book 
and  the  craft  book,  I  do  not  find  that  in  the  craft  book  there  is 
ever  mentioned  the  name  of  the  ship  into  which  or  from  which 
the  lighter  is  going  to  discharge  or  receive  goods  or  ballast. 
This  does  not  look  as  if  the  dock  company  have  in  practice  acted 
on  the  construction  now  put  forward  by  them.  It  was  urged  that, 
if  the  exemption  applies  to  lighters  going  in  which  render  service 
to  a  ship  not  lying  in  the  dock  at  the  time  of  the  entry  of  the 
lighter  into  the  dock,  the  result  would  be  that  lighters  might 
enter  to  ply  for  engagements.  We  have  not  to  decide  this 
question,  but  I  do  not  shrink  from  the  idea  that  this  result  may 
have  been  contemplated  by  the  Legislature.  It  is  for  the 
benefit  of  the  public  and  of  ships  coming  to  the  docks  that 
(1)  11  CL  &  F.  690,  at  p.  607.  (2)  4  App.  Cae.  197,  at  p.  202. 
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b'ghters  should  be  ready  to  render  services.    I  think  this  appeal       C.  A. 
should  be  dismissed  with  costs.  ^^^ 


M€  Doug ALL 
Fl£tch£b  Moulton  L.J.   These  actions  are  brought  nominally  *  limits  ^' 
for  the  recovery  of  trifling  sums  of  money,  but  their  real  object     _   *• 
is  to  obtain  the  interpretation  by  the  Court  of  the  powers  of  the   akd  India 
dock  company  to  make  certain  charges,  and  they  have,  I  think,    company. 
adequately  raised  questions  of  law  which  are  of  importance  to   ^-^o»i  ^^ 
the  mercantile  community.    Both  cases  are  concerned  with  the    limited 
charges  which  the  defendants  are  entitled  to  make  on  lighters  xhe  Same. 
which  enter  their  docks  and  load  or  unload  ships  lying  therein, 
ships  which  do  not,  or  the  consignees  of  goods  on  which  ships  do 
not,  choose  to  avail  themselves  of  the  method  of  overside  delivery 
on  to  the  quay.    We  have  only  to  deal  with  the  St.  Katharine 
Dock,  a  fact  which  it  is  important  to  remember,  because  the  rates 
in  question  are  statutory  rates,  and,  although  the  assimilation  of 
the  statutes  relating  to  the  various  docks  on  the  river  Thames 
has  been  proceeding  for  many  years,  it  is  not  yet  complete,  and 
these  particular  docks  are  not  regulated  by  the  same  statutes  as 
other  docks.      In   the  first  instance,   therefore,  I  propose  to 
examine  the  clauses  of  the  various  statutes  which  give  power  to 
the  dock  company  to  impose  rates  on  lighters. 

Those  powers  commenced  with,  and  are  based  upon,  certain 
clauses  in  the  London  and  St.  Katharine  Docks  Act,  1864,  the 
history  of  which  Act  is  not  wholly  unimportant.  Going  back  to 
the  years  before  the  passing  of  that  Act,  which  was  in  the  main 
a  consolidating  Act,  but  also  effected  some  important  changes,  we 
find  that  various  docks  had  been  started  by  different  companies, 
each  with  its  own  private  Act,  and  that  a  process  of  coalescence 
or  combination  had  been  going  on,  so  that  the  docks  had  grouped 
themselves  by  an  amalgamating  Act,  the  terms  of  which  to  some 
extent  followed  those  of  the  prior  Acts  under  which  the 
docks  had  originally  been  created.  The  Act  relating  to  the 
St.  Katharine  Docks  had  corresponding  clauses,  but  not  in 
identical  terms,  and  it  is  clear  that  the  language  of  these  clauses 
was  settled  with  great  care  in  order  to  express  with  exactness  the 
powers  of  charging  and  the  exemptions  from  those  powers.  As 
a  rule  I  dislike  looking  at  the  provisions  of  previous  statutes  in 
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c.  A.       order  to  construe  one  which  is  in  force;  it  seems  to  me  to  be 

1907       a  somewhat  dangerous  course  to  adopt,  though  the  previous  Acts 

McDouoALL  Da*y»  ^^^  ^  *^®  present  case  do,  throw  light  on  the  circumstances 

*  ??^™*^^»  under  which  the  Act  under  consideration  was  passed. 
Limited  *^  t_       •        • 

«•  The  fundamental  clause  regulating  the  power  of  charging  is 

AMD  INDIA  B.  182  of  the  Act  of  1864,  which  runs  thus :  "  The  amalgamated 

Coimi^MT.  company  from  time  to  time  may  demand  and  take  in  respect  of 

Paob,son  every  vessel  for  entering  into  any  of  their  docks,  basins,  cuts, 

^mitmJ  locks,  or  entrances,  and  for  lying  therein  and  for  departing  there- 

Thk  Same  ^^^  respectively,  such  reasonable  rate,  rent,  or  sum  for  every 

—  ton,  according  to  the  registered  tonnage  of  the  vessel,  as  .the 

Fletcher  •  •       u      mi  i 

MouitoiiL.j«   amalgamated  company  from  time  to  time  appoint.      The  sole 
limit  of  charging,  therefore,  so  far  as  that  section  is  concerned, 
is  that  the  charge  must  be  reasonable.    The  ftrst  question  we 
have  to  consider,  therefore,  is  the  meaning  of  **  vessel "  in  that 
section,  and  we  have  to  turn  to  the  interpretation  clauses,  which 
are  s.  4  and  s.  5  of  the  Act,  and  we  find  in  s.  4  the  not  unusual 
provision  that  '*  the  several  words  and  expressions  to  which  by 
the  Acts  in  whole  or  in  part  incorporated  with  this  Act  meanings 
are  assigned  have  in  this  Act  the  same  respective  meanings, 
unless  excluded  by  the  subject  or  context."    Then  turning  to  s.  8, 
to  see  what  Acts  are  incorporated  with  the  Act  of  1864,  we  find 
that  the  Harbours,  Docks,  and  Piers  Act,  1847,  defines  **  vessel " 
in  terms  su£Qciently  wide  to  include  craft  of  all  kinds,  including 
lighters;  the  word  therefore  includes  lighters,  unless  there  is 
something  in  the  context  to  exclude  them.    If  we  then  turn  to 
the  charging  clause,  we  see  that,  so  far  from  the  context  excluding 
this  meaning  of  the  word  "  vessel,"  it  specifically  includes  it 
in  all  its  width,  for  s.  188,  which  is  really  a  proviso  on  s.  182, 
runs :  ''  Provided  that  the  tonnage  rate  which  the  company  from 
time  to  time  may  demand  and  take  in  respect  of  any  lighter, 
barge,  or  other  like  craft  shall  not  exceed  the  rate  or  sum  which 
from  time  to  time  is  charged  in  respect  of  vessels  trading  coast- 
wise between  the  Port  of  London  and  any  port  or  place  in  the 
United  Kingdom."      This  proviso  shews  that  the    power   of 
charging  extended  to  lighters,  because  the  charge  made  under 
s.  182  is  not  to  exceed,  in  the  case  of  lighters,  the  charge  made 
on  coastwise   vessels.      Clearly,  therefore,  under  s.  182  and 
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8.  188  there  is  a  power  of  oharging  lighters  ap  to  the  rates       o.a. 
charged  on  coastwise  vessels,  and  the  latter  rates  are  in  their       1907 


V. 

Tb»  Samb. 
Fletcher 


tarn  restricted  to  such  as  are  reasonable.  moDouoall 

With  respect  to  lighters,  there  is  another  clause  of  prime  *  f^^^^^' 
importance,  s.  186,  which  says :  ''  All  lighters  and  craft  entering  «. 
into  the  docks,  basins,  locks,  or  cats  to  discharge  or  receive  and  India 
ballast  or  goods  to  or  from  on  board  of  any  ship  or  vessel  lying  company. 
therein  shall  be  exempt  from  the  payment  of  any  rates,  so  long  as  pagb,  Son 
the  lighter  or  craft  is  bona  fide  engaged  in  so  discharging  or  ^mit^d 
receiving  the  ballast  or  goods,  and  also  all  the  ballast  or  goods  so 
discharged  or  received  shall  be  exempt  from  any  rate  or  charge 
whatever."  Beyond  question,  looking  both  to  the  language  of  uooitonilj. 
the  section  itself  and  also  to  the  history  of  the  subject-matter, 
this  exemption  was  introduced  in  favour  of  those  who  worked 
lighters  on  the  Thames,  and  who,  before  the  construction  of  the 
docks,  had  assisted  in  loading  or  unloading  vessels  as  they  lay  in 
the  river.  In  the  previous  Acts  relating  to  the  St.  Katharine 
Docks  we  find  sections  which  are  of  like  intention  though  different 
in  language.  In  6  Geo.  4,  c.  cv.,  the  Act  under  which  the  St. 
Katharine  Docks  were  constructed,  we  find  it  provided  in  s.  116 
that ''  all  lighters  and  craft  entering  into  the  said  docks,  basins, 
or  cuts  to  discharge  or  receive  ballast  or  goods  to  or  from  on 
board  any  ship  or  vessel  shall  be  exempted  from  the  payment  of 
any  rate ;  and  also  all  such  ballast  or  goods  so  discharged  or 
received  shall  be  exempt  from  any  rate,  dues,  or  charge  whatso- 
ever." In  this,  the  earlier  section,  therefore,  the  not  unimpor- 
tant words  ''  lying  therein  "  were  absent.  Shortly  after  that,  I 
find  that  in  the  legislation  relating  to  other  docks,  which  also  had 
certain  peculiarly  expressed  clauses  in  their  earlier  Acts,  this 
section  appeared  as  early  as  in  an  Act  of  1881,  and  has  been 
adhered  to  ever  since.  I  therefore  approach  the  consideration  of 
this  section  with  the  feeUng  that  its  language  was  carefully 
chosen,  and  that  its  language  is  not  merely  the  repetition  of 
phraseology  consecrated  by  long  usage,  but  is  used  de  novo  with 
respect  to  this  particular  dock  to.  express  the  future  rights  of  the 
parties.  What  then  is  the  meaning  of  Htm  section  ?  For  my  own 
part,  I  cannot  regard  it  as  in  any  way  doubtful.  It  says,  ''  All 
lighters  and  craft  entering  into  the  docks,  basins,  locks,  or  cuts  to 
Vol.  n.  1908.  O  2 
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c.  A.       discharge  or  receive  ballast  or  goods  to  or  from  on  board  of  any 
1907       ship  or  vessel  lying  therein  shall  be  exempt."  Those  words  describe 
McDouoALL  ^6  qualification  which  a  lighter  must  have  at  the  moment  of 
*  LiMr^^'  ®^*^y  ^  order  to  justify  its  being  allowed  to  enter  free.    Sects.  182 
V.         and  188  give  specific  power  to  the  dock  companies  to  charge 
Aim  iin>iA  vessels  (including  in  that  term  lighters)  for  entering,  and  an 
c^^Y.   ex^ii^ption  entitling  them  to  pass  without  charge  must  depend  on 
Paob,  Son   the  qualification  which  they  then  possessed ;  it  must  depend  on 
hmrrvD    ^^^  words  I  have  just  read,  the  whole  of  which  words  must  be 
The  Same    **^®^  ^  P*^  ^'  ^^  description.     That  being  so,  the  lighter  at 
—       the  moment  of  entry  must  be  a  lighter  **  entering  to  discharge 
Moniton  L. J.   or  roceivo  ballast  or  goods  to  or  from  on  board  of  any  ship  or 
vessel  lying  therein,"  and  in  order  to  satisfy  the  qualification 
the  ship  must  be  a  ship  then  lying  therein ;  otherwise  the  words 
**  lying  therein  "  would  be  absolute  surplusage.    I  think  it  is  not 
unjustifiable  to  point  out  that,  although  words  used  in  a  previous 
section  might  be  dropped  out  as  being  surplusage,  I  cannot  think 
that  they  would  be  introduced  in  this  way  for  no  purpose  what- 
ever, and  the  history  of  these  Acts  leads  me  to  give  a  substantial 
meaning  to  them.    But  I  do  not  rely  upon  that.    I  think  that 
we  ought  to  place  a  meaning  upon  those  words  so  as  to  account 
for  their  presence  in  the  section,  if  we  can  do  so  fairly  and  with- 
out straining  the  meaning  of  the  language;  and  so  far  from 
straining  their  meaning,  I  think  that  the  meaning  I  suggest  is 
their  natural  signification.    Moreover,  if  we  read  the  following 
words,  they  seem  to  point  still  more  clearly  to  the  view  that,  in 
order  to  claim  the  exemption,  the  lighter  must  be  going  to  a 
specific  vessel ;  they  run  thus :  ''  so  long  as  the  lighter  or  craft  is 
bona  fide  engaged  in  so  discharging  or  receiving  the  ballast  or 
goods."    These  words  point  to  specific  ballast  and  specific  goods, 
that  is,  ballast  taken  to  or  out  of  a  specific  vessel,  and  similarly 
in  regard  to  goods.    In  my  opinion,  therefore,  the  exemption 
applies  to  lighters  going  to  take  goods  to,  or  receive  goods  from, 
a  specific  vessel,  she  being  at  the  time  when  the  exemption  is 
claimed  a  vessel  "  lying  therein."    The  last  clause  must,  I  think, 
have  been  inserted  ex  abundanti  cautela,  for  I  cannot  find  any 
charges  on    goods    delivered   into   lighters;    but   it   supports 
my  interpretation,  for  it  says,   ''AH  the  ballast  or  goods  so 
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diseharged  or  received  shall  be  exempt  from  any  rate  or  charge       c.  a. 
whatever."  1907 

Let  as  consider  for  a  moment  the  rival  interpretations.  The  moDodoall 
dock  company  say  that  if  a  lighter  is  coming  in  to  serve  a  vessel  *  limits  "' 
then  in  the  docks  its  entry  is  exempt,  and  the  goods  or  ballast  taken  «• 

to  or  from  the  vessel  are  also  exempt.    The  other  interpretation  is   akd  India 
that  the  lighter  may  go  into  the  dock  for  the  purpose  of  staying    coMprNT. 
there  on  the  chance  or  in  the  hope  of  getting  ballast  or  goods   paoe,  son 
from  some  vessel  which  may  at  some  time  come  in.    If  reason-    LiMiTm> 
ablenesB  is  to  gnide  us  in  the  interpretation  of  statutes,  the  „     ^' 

interpretation  suggested  by  the  dock  company  appears  to  be  by        

far  the  more  reasonable.     It  prevents  what,  in  my  opinion,  iiouitonL.j. 

most  in  practical  working  be  a  most  serious  danger  to  the  dock 

company  and  to  the  mercantile  public  from  a  too  wide  exemption 

in  favour  of  lighters.    It  prevents  lighters  from  loitering  in  the 

docks  and  filling  up  the  space  and  interfering  with  the  movements 

of  the  ships  in  the  docks.    Comparison  may  be  made  with  the 

privilege  granted  to  porters  of  going  on  to  a  pier  to  take  or 

receive  the  luggage  of  passengers.     It  would  make  all  the 

difference-  in  the  convenience  of  working  whether  the  privilege 

were  given  to  porters  bringing  with  them,  or  coming  to  get, 

the  luggage  of  a  specific  passenger,  or  whether  the  privilege  were 

a  general  one  to  all  such  persons  to  place  themselves  on  the  pier 

in  the  hope  of  getting  a  job.    If  it  were  left  doubtful  which  of  the 

two  interpretations  was  the  correct  one,  I  think  the  Legislature 

would  feel  that  it  was  its  business  to  limit  the  interpretation  to 

the  more  reasonable  one,  and  this  object  would  have  been 

adequately  performed  by  the  use  of  the  language  which  we  find 

in  8. 186. 

Those  are  the  sections  upon  which  are  founded  the  powers  of 
the  dock  company  to  charge  rates  on  lighters,  and  they  have  only 
been  modified,  so  far  as  I  can  discover,  by  two  subsequent 
statutes.  The  first  of  these  is  the  Act  of  1888;  but  before 
discussing  that  Act  I  must  mention  one  intermediate  event, 
which  is  explanatory  of  the  section  to  which  I  am  about  to  refer. 
In  1882  the  East  and  West  India  Docks  Company  were  desirous 
of  building  docks  at  Tilbury,  to  save  large  vessels  the  trouble  of 
coming  farther  up  the  river,  and  the  East  and  West  India  Dock 

02  2 
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c.  A.       Company's  Extension  Act,  1882,  was  passed  to  authorize  them 

1907       to  do  so.    By  s.  25  a  limitation  was  placed  on  the  charges  which 

McDouoALL  niight  be  demanded  from    vessels  for  entering,  lying   in,  or 

*  LiMrnm  ^'  ^®P^^"^8  **'o™  ^^^^  dock,  and  this  was  expressed  in  the  First 

V-         Schedule.     It  applied  only  to  the  Tilbury  dock,  and  would, 

▲ND  India  therefore,  be  immaterial  to  the  present  case  but  for  subsequent 

c^ANY.    legislation.     In  1888,  however,  there  was  an  amalgamation, 

Paob,  Son   which  was  called  a  "  working  union,"  between  the  London  and 

LiMi^D     3^-  Katharine  Docks  Company  and  the  East  and  West  India  Docks 

Company,  the  two  great  groups  of  London  docks.    The  Legislature 

had  naturally  the  right  to  impose  terms  as  a  condition  of  per- 

Kouiton  L.J.   mitting  the  amalgamation,  which  might  have  important  effects 

on  the  mercantile  community.    One  of  the  most  important  of 

these  terms  is  to  be  found  in  s.  57  of  the  Act  of  1888,  which,  so 

far  as  it  relates  to  the  St.  Katharine  Docks,  reads  thus :  "  The 

rates,  rents,  or  sums  to  be  demanded  and  taken  by  the  joint 

committee  in  respect  of  vessels  for  entering  into  any  of  the  docks, 

basins,  cuts,  or  entrances  of  the  London  Company,  and  for  lying 

therein  and  for  departing  therefrom  respectively,  shall  not  exceed 

the  rates  specified  in  Part  I.  of  the  schedule  to  the  East  and 

West  India  Dock  Company's  Extension  Act,  1882,"  that  is,  the 

Act  for  making  the  Tilbury  docks.    Therefore  the  fundamental 

charging  sections  in  the  Act  of  1864,  which  require  the  charges 

to  be  reasonable  but  otherwise  put  no  restriction  on  them,  are 

now  modified  by  the  absolute  restriction  of  the  charges  to  the 

amounts  that  appear  in  the  schedule  to  the  Tilbury  Docks  Act. 

I  have  now  exhausted  the  statutory  powers  of  imposing  a  toll 
or  charge  upon  lighters,  but  I  have  not  exhausted  the  legislative 
provisions  bearing  upon  the  clauses  which  we  have  to  interpret. 
The  last  section  to  which  I  wish  to  refer  throws  a  very  strong 
light  upon  the  interpretation  of  the  sections  which  give  the 
statutory  power  of  imposing  tolls ;  it  is  s.  16,  sub-s.  10,  of  the 
London  and  India  Docks  Company  (Various  Powers)  Act,  1902 
(2  Edw.  7,  c.  ccxliii.).  Between  1889  and  1902  another  step  had 
been  taken  in  the  process  of  consolidation  of  the  London  docks. 
By  the  Act  of  1888  a  working  union  has  been  created  between 
the  London  and  St.  Katharine  Docks  and  the  East  and  West  India 
Docks  which  in  1900  became  tunalgamation ;  the  Act  of  1902 
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gave  various  powers  to  the  amalf;;amated  undertaking.     Sub-s.  10       C  A. 
reads  thus:  "The  person  in  charge  of  any  craft  entering  the        1907 


dock  shall  before  leaving  the  entrance  lock  truly  state  in  writing  moDouoall 
to  the  dockmaster  the  name  of  the  ship,  quay,  berth,  or  place  in  the  ^  ^iMrfro ''^ 
dock  for  which  such  craft  is  bound,  and  give  all  other  information         v. 
that  may  reasonably  be  required  by  the  company  as  to  the   and  India 
business  in  respect  of  which  such  craft  is  so  entering  the  dock,    q^^. 
in  default  whereof  such  person  shall  be  liable  to  a  penalty  not   paob,  Son 
exceeding  SL  for  each  offence,  and  the  dockmaster  may  refuse  to    ^uitbd 
allow  such  craft  to  enter  the  dock,  or  may  remove  or  moor  and  gAiia. 

detain  the  same  therein  in  such  position  as  he  may  think  fit,  or       

may  remove  the  same  beyond  the  prescribed  limits,  and  the  MoiiitonL.j 
reasonable  charge  for  such  mooring,  detention,  and  removal  shall 
be  recoverable  in  a  Court  of  summary  jurisdiction  by  the  company 
as  a  civil  debt  from  the  owner  of  such  craft."  That  is  not  a 
clause  varying  the  statutory  powers  of  toll ;  if  it  were,  I  should 
hesitate  to  use  it  to  interpret  a  previous  statute ;  it  is  a  section 
providing  the  machinery  for  working  the  existing  powers  of  toll, 
and  may  therefore  throw  great  light  on  the  question  of  what  the 
Legislature  considered  to  be  the  existing  powers.  In  my  opinion 
it  puts  the  strongest  emphasis  on  the  necessity  of  the  entering 
lighter  being  at  the  time  of  entry  bound  for  a  specific  ship  or  a 
specific  place  in  the  dock.  I  am  dealing  with  the  case  of  a  barge 
claiming  the  right  of  entry  because  it  is  taking  cargo  to,  or  going 
to  receive  cargo  from,  a  ship,  and  when  I  find  that,  in  order  to 
provide  a  machinery  which  shall  render  the  powers  effective,  the 
dock  company  can  compel  the  barge  owner  to  give  the  name  of 
ihe  ship,  and  in  default  can  refuse  to  allow  it  to  enter,  it  is  strong 
evidence  that  the  right  of  entry  depended  on  the  barge  owner 
giving  the  name  of  the  specific  ship  he  was  going  to  serve.  So 
much  for  the  statutory  powers. 

Before  considering  whether  the  charges  made  by  the  defen- 
dants come  within  their  statutory  powers,  it  is  necessary  to  look 
at  the  dock  rates  as  published  by  them,  for  there  is  no  doubt  that 
a  dock  company  must  duly  make  a  rate  and  pubUsh  it  to  the 
public  before  it  can  impose  it  on  vessels  using  the  docks.  The 
rates  in  question  are  comprised  in  a  list  of  rates  on  shipping, 
dated  October  17, 1905,  of  which  the  dues  and  rent  on  shipping 
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of  the  second  and  third  classes  are  the  only  ones  relevant  to  the 
present  case.  Those  on  the  second  class  relate  to  vessels  coming 
from  or  loading  to  European  ports,  and  I  only  refer  to  them 
because  it  is  evident  that  in  the  case  of  sea-going  vessels  the 
provision  for  charging  them  either  for  entry  or  for  departure,  or 
for  both,  might  be  of  considerable  importance.  It  does  not  follow 
that  in  the  case  of  sea-going  vessels  the  rate  charged  on  entry 
would  be  the  same  as  that  charged  on  departure,  and,  therefore, 
it  would  be  important  to  the  dock  company  to  be  able  to  charge 
for  entering,  lying  in,  and  departing  respectively.  It  might  be  of 
less  importance  in  the  case  of  vessels  that  were  not  sea-going,  but 
nevertheless  one  realizes  that  entry  and  departure  are  not  to  be 
regarded  as  if  they  were  necessarily  one  operation  and  charged 
for  in  one  toll.  Next  come  the  dues  on  ''  vessels  trading  coastwise 
and  lighters."  It  is  obvious  from  the  way  in  which  these  dues 
appear  in  the  book,  and  from  the  language  used  and  the 
interpretation  placed  upon  it  by  the  dock  company,  that,  as 
carried  out  in  practice,  there  must  be  a  specific  vessel  for  which 
the  lighter  comes  into  the  dock,  although  the  dock  company  have 
made  the  concession  that,  if  the  lighter  comes  in  for  a  specific 
vessel  which  arrives  not  more  than  one  tide  after  the  entry  of  the 
lighter,  they  will  treat  it  as  though  the  lighter  had  come  in  for 
a  specific  vessel  lying  in  the  dock  at  the  time  of  her  entry.  Under 
this  heading  of  ''  vessels  trading  coastwise  and- lighters  "  there  is 
a  provision  that  the  rates  are  to  apply  only  to  cases  where  ''  the 
lighter  shall  have  departed  from  the  dock  by  the  first  available 
tide  after  the  completion  of  the  receipt  or  delivery  of  the  goods 
from  or  at  the  quay,  berth,  or  place  so  named,*'  and  as  the  defen- 
dants are  only  charging  half  their  maximum  rate,  they  are, 
in  my  opinion,  perfectly  entitled  to  make  such  a  reasonable 
requirement. 

Then  come  the  dues  on  ''  lighters  with  or  for  ballast  or  goods 
for  or  from  a  ship  or  vessel  and  entering  the  dock  earlier  than 
one  tide  before  the  arrival  within  such  dock  of  such  ship  or 
vessel."  Under  this  head  there  is  a  charge  of  sixpence  for  enter- 
ing and  lying  therein  for  a  period  not  exceeding  one  week  from 
the  date  of  entrance ;  and  for  lying  in  the  dock  beyond  one  week 
awaiting  the  arrival  of  such  ship  or  vessel,  per  ton  register, 
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twopence ;  and  as  to  these  charges  I  think  it  cannot  be  said  that       c.  a. 
they  are  on  the  whole  higher  than  the  charge  made  to  vessels       1907 
trading  coastwise.    The  next  gronp  is  thus  worded : ''  Subject  as  moDouqall 
hereinafter  provided  lighters  which  having  discharged^r  received  *  bonthkon, 
ballast  or  goods  to  or  from  on  board  of  a  ship  or  vessel  shall         r. 

IjOITDOIT 

remain  in  the  dock  beyond  the  first  available  tide  after  such   Ain>  India 

lighter  shall  have  completed  the  discharge  or  receipt  of  the  ballast    q^^^ 

or  goods,  for  lying  in  the  dock  for  tiny  period  not  exceeding  one   page,  son 

week,  and  for  departing  therefrom,  sixpence.    For  lying  in  the    LiHiTm> 

dock  beyond  one  week  from  the  tide  next  following  the  completion         ^• 

of  discharge  or  receipt  of  the  ballast  or  goods  per  ton  register,  per       — 

week,  twopence."    To  determine  whether  those  are  legal  charges  MotatonL.j. 

we  must  go  back  once  more  to  the  statutory  powers  which  are 

the  foundation  of  the  dock  company's  right  to  charge.    Nothing 

is  to  be  found  in  them  as  to  the  lighter  remaining  in  the  dock 

after  the  first  available  tide  after  it  has  done  its  work,  but  we 

must  consider  whether  that  is  a  regulation  which  the  dock 

company  had  power  to  make  under  its  charging  powers.    Those 

powers  are  limited  by  the  exemption  in  s.  186,  which  provides 

that  the  lighter  shall  be  exempt  so  long  as  it  is  ''  bona  fide 

engaged  in  so  discharging  or  receiving  the  ballast  or  goods.*' 

li  the  lighter  has  finished  its  work,  its  business  is  to  go  out,  and 

that  promptly,  and  it  is  not  a  bad  or  unreasonable  rendering  of 

*'  promptly  "  that-  it  should  go  out  on  the  first  available  tide ;  it 

is  a  practical  interpretation  of  what  is,  I  think,  provided  for  by 

s.  186 — that  is  to  say,  the  lighter  must  do  its  work  and  not  loiter 

in  the  dock — and  the  requirement  of  the  dock  company  seems  a 

reasonable  and  sensible  interpretation  of  the  provision  that  it  is 

to  stay  in  the  dock  only  as  long  as  it  is  engaged  in  its  work,  and 

is  not  to  loiter  there  afterwards.    In  my  opinion,  therefore,  the 

dock  company  were  entitled  to  consider  that  a  lighter  which  does 

not  go  out  by  the  first  available  tide  after  completing  its  work  is 

afterwards  not  bona  fide  engaged  in  discharging  or  receiving  ;  in 

fact,  it  is  not  so  engaged  at  all ;  it  is  engaged  in  loitering,  and  is 

making  no  reasonable  effort  to  get  out.    If  it  does  not  leave  the 

dock  with  reasonable  promptness,  it  is  no  longer  exempt  from 

the  charges  which  can  be  made  on  lighters,  and  which  may,  if 

necessary,  be  as  high  as  those  made  on  vessels  trading  coastwise. 
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c.  A.       I  am  of  opinion,  therefore,  that  there  is  nothing  ultra  vires  in  the 
1907       two  rates  to  which  I  have  referred,  and  I  have  come  to  the 


MoDouoALL  conclusion  that  in  these  respects  the  rate  book  is  right 
^LrSmro^'      I  come  cow  to  the  question,  which  is  nominally  the  first 
^'         question  for  our  consideration,  but  is  substantially  the  least 
AND  India  important,  whether  these   two   particular   lighters  under  the 
CoMPAHT.    particular  circumstances  of  this  case  come  within  these  rates. 
Page,  Son   the  making  of  which  I  have  held  to  be  justifiable.    First  I  take 
LiMiTSD     ib®  case  of  the  St.  Thomas.    That  vessel  had  finished  its  dis- 
Thb  Same.   ^^^^S^  ^^^  ^^^  Pladda  at  5  p.m.  on  Saturday.    I  adhere  to  the 
_ —       previous  decision  of  this  Court  that  the  fact  that  goods  are  shut 
Mouiton  L.J.   out  from  a  particular  vessel  does  not  prevent  the  lighter  being 
engaged  in  discharging.    In  this  case  it  appears,  upon  the  un- 
contradicted evidence  given  by  the  dock  company,  that  the  first 
available  tide — that  is,  the  moment  when  the  water  was  such  that 
the  lighter  could  leave  the  dock — was  9.30  p.m.  on  Saturday, 
which  was  three  and  a  half  hours  before  high  water  at  1  a.m.  on 
Sunday.  In  my  opinion  it  is  impossible  to  contend  that  9.80  p.m. 
is  an  hour  at  which  lighters  cannot  be  expected  to  work,  and,  as 
there  were  two  and  a  half  hours  before  midnight,  I  think  that 
the  lighter  did  not  go  out  on  the  first  available  tide,  and  that 
after  midnight  (or  even  perhaps  earlier)  it  was  loitering  and  had 
ceased  to  be  an  exempted  lighter.    If  it  had  ceased  to  be  exempt, 
I  think  that  the  powers  of  the  defendants  to  make  a  charge  upon 
that  lighter  are  the  same  as  though  there  had  been  no  exemption 
clause  at  all ;  they  could  put  a  charge  upon  it  for  being  in  the 
dock  while  not  bona  fide  engaged  in  receiving  or  discharging; 
the  rate  they  have  charged  is  sixpence,  and,  subject  to  a  point 
with  which  I  now  proceed  to  deal,  I  think  that  the  charge  was 
properly  made. 

The  point  I  refer  to  is  this.  It  was  suggested  during  the 
argument  that  sixpence  was  not  a  reasonable  rate  of  charge.  It 
seems  clear  to  me  that  it  is  not  more  than  would  be  charged  in 
the  case  of  a  vessel  trading  coastwise.  It  is  true  that  the  latter 
is  charged  a  lump  sum  for  entering,  lying  in,  and  departing,  but 
there  is  nothing  to  show  that  sixpence  is  more  than  the  defen- 
dants are  entitled  to  charge  in  the  case  of  a  lighter  which  has 
ceased  to  be  exempt;  I  think,  therefore,  that  this  charge  was 


V. 

The  Bah b. 
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within  the  defendants'  statutory  power.    That  statutory  power  is       c.  a. 
limited  by  the  Act  of  1864  to  a  reasonable  charge ;   but  where        1907 
the  Legislature  has  provided  a  maximum  charge  expressed  in  moDouoall 
figures,  it  must  be  shewn  by  satisfactory  evidence  that  to  charge  *  Bonthron, 
the  maximum  would  be  unreasonable  in  the  particular  case  r, 

before  the  Court  will  interfere.     The  evidence  to  that  effect  in   Aim  India 
the  present  case  was  of  the  flimsiest  nature  possible  and  really    q^^^ 
amounted  to  this,  that  one  or  two  rival  docks  charged  less  under   paob,  Son 
similar  circumstances.    It  may  be  that  those  docks  are  free  from    limited 
the  difficulty  caused  by  loitering  lighters,  or  they  may  desire  to 
attract  lighters  to  them,  and  it  would  be  ridiculous  to  hold  that 

Fletcher 

the  defendants  are  making  an  unreasonable  charge  merely  because   Moniton  lj. 
certain  of  their  competitors  are  charging  less.    I  see,  therefore, 
no  ground  for  saying  that  this  charge  was  unreasonable. 

Another  point,  which  seems  scarcely  worth  referring  to,  was 
suggested  by  some  questions  put  in  cross-examination,  that  a 
lighter  under  such  circumstances  must  wait  until  the  tide  turns. 
I  can  find  nothing  in  the  evidence  to  shew  whether  the  St.  Thomas 
was  going  up  or  down  stream,  and  I  see  no  reason  for  suggesting 
that,  whichever  way  the  tide  was  running,  it  could  not  go  outside 
the  dock,  and  anchor  outside,  if  necessary.  I  think,  therefore, 
tiiat  in  the  case  of  the  Sl  Thx>inas  i\i%  defendants'  charge  was 
right. 

In  the  second  case,  that  of  the  Jew,  we  have  to  deal  with  a 
lighter  which  deliberately  remained  in  the  dock  after  the  ship 
for  which  she  entered  had  left  the  dock,  a  telegram  having  been 
sent  ordering  her  to  wait  until  another  vessel  arrived,  on  board 
which  she  was  directed  to  put  her  goods.  An  ingenious  argu- 
ment was  suggested  on  behaU  of  the  plaintiffs  to  the  effect  that, 
as  the  lighter  had  entered  the  dock  for  the  bona  fide  purpose  of 
discharging  to  a  particular  vessel  and  was  unable  to  do  so,  it  was 
not  unreasonable  that  she  should  wait  in  the  dock  and  discharge 
to  another  vessel,  because  that  course  would  save  the  dock 
company  the  trouble  of  locking  it  out  and  locking  it  in  again. 
That  argument  makes  little  impression  upon  me,  for  although  in 
this  particular  case  it  might  have  been  for  the  benefit  of  both 
parties  that  the  lighter  should  remain  and  so  obviate  the  trouble 
to  them  both  involved  in  leaving  and  re-entering  the  dock,  it  is 
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c.  A.      plain  that  it  i^ould  make  an  enormous  difference  if  such  a  thing 
1907       could  be  done  without  the  permission  of  the  dock  company. 


McDouGALL  They  could  always  permit  it,  if  they  chose  to  do  so ;  but  we  have 

«.  had  the  right  to  say  to  the  dock  company  that  they  must  allow 
AND  India  the  lighter  to  remain  for  a  day  or  two  until  a  certain  ship  arrived, 
GomANT.  ^^  ^^^^^  ^^^  arrival  of  some  ship  that  would  take  the  lighter's 
pagb,  Son  goods  or  would  discharge  into  her,  because  it  would  be  less 
LiMiT^  trouble  than  leaving  and  re-entering  the  dock,  it  is  obvious  that 
ThbSamk    *^®  mischief  of  lighters  loitering  in  the  docks  would  rapidly 

become  an  actual  nuisance.    Therefore,  as  we  are  deciding  upon 

Moaiton  L.J.  the  rights  of  the  parties,  we  have  not  to  consider  which  would  be 
the  more  convenient  course  for  the  lighter  to  take.  With  regard 
to  the  rights  of  the  parties,  I  am  of  opinion  that  the  Jew  was 
bound  to  go  out  upon  the  first  available  tide  after  she  had  ceased 
to  be  engaged  in  discharging  goods,  and  that  in  the  circum- 
stances she  ought  to  have  gone  out  by  the  first  available  tide 
after  it  was  clear  that  her  goods  could  not  be  received;  the 
charge  made  by  the  defendants  was  therefore  in  her  case  also  a 
proper  one. 

Two  points  were  raised  in  argument  which  I  have  not  referred 
to,  and  which  I  do  not  propose  to  decide.  The  first  is  whether 
Sunday  is  a  working  day  for  barges  and  lighters.  It  is  unneces- 
sary to  decide  that  question  because,  in  my  opinion,  the  St.  Thomas 
could  and  should  have  left  the  dock  on  the  Saturday  evening ;  if 
it  were  necessary  to  decide  the  question,  I  should  require  more 
evidence  as  to  what  is  usual  and  necessary  in  working  lighters 
on  the  Thames.  The  second  point  is  whether  the  rate  of  two- 
pence, which  is  mentioned  in  the  schedule  of  the  Act  of  1882,  is 
chargeable  for  a  broken  portion  of  a  week  ;  at  present  I  am  not 
satisfied  that  it  is,  and  it  seems  to  me  that  it  is  open  to  grave 
consideration  whether  a  higher  charge  for  lying  in  could  be 
imposed  than  a  charge  at  the  rate  of  twopence  per  ton  per  week. 
The  question,  however,  does  not  seem  to  arise  in  the  present 
case,  and  it  is  unnecessary  to  say  more  about  it.  Another  point 
was  raised,  though  not  seriously  argued,  that  under  the  schedule 
to  the  Act  of  1882  there  was  no  power  to  charge  for  anything 
beyond  entering  the  docks.     The  schedule  speaks  of  vessels 
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entering  for  the  purpose  of  lying  in  the  dock,  and  vessels       c.  A. 
entering  for  the  purpose  of  discharging  or  receiving  cargo,  and       1907 
it  was  contended  that  the  language  took  away  any  power  to  mcDougall 
charge  for  departing.    I  can  only  say  I  think  there  is  nothing  in  ^  Linrfro  ^' 
the  argument.     ''  Vessels  entering "  points  simply  to  a  class  of         v. 
vessels  which  can  be  charged,  and  the  schedule  is  a  schedule  to   and  India 
a  section  that  gives  power  to  make  charges  for  entering  and    o^][^y. 
departing  respectively,  and  there  is  no  justification  for  saying   pagb,  son 
that  the  schedule  excludes  a  charge  for  departing.    For  these    limits) 
reasons  I  am  of  opinion  that  both  these  rates  or  charges  were  _     ^* 
good,  and  that  the  appeal  of  the  defendants,  the  dock  company, 
ought  to  be  allowed. 

BucELET  L.J.  read  the  following  judgment : — The  question  is 
as  to  the  proper  construction  of  s.  186  of  the  London  and 
St  Katharine  Docks  Act,  1864.  There  are  two  phrases  in  that 
section  whose  meaning  it  is  necessary  to  determine,  namely, 
(1.)  the  words  'Mying  therein,"  and  (2.)  the  words ''  so  long  as  the 
lighter  ....  is  bona  fide  engaged  in  so  discharging  or  receiving." 
As  regards  the  former  the  appellants  contend  that  the  words 
**  lying  therein  "  mean  '*  lying  in  the  dock  at  the  time  the  lighter 
enters,"  and  not  ''  lying  in  the  dock  at  the  time  the  goods  are 
discharged  or  received."  They  succeed,  I  think,  in  shewing  that 
the  construction  which  they  attribute  to  the  words  makes  them 
active  and  important,  but  they  fail  in  persuading  me  that  they 
are  other  than  descriptive.  Had  it  been  intended  to  provide  that 
as  a  condition  of  exemption  the  lighter  should  be  entering  to 
discharge  to  a  vessel  lying  in  the  dock  at  the  time  of  entrance, 
that  intention  could  have  been  expressed  in  language  much  more 
plain.  If  there  were  nothing  further  in  the  section  I  should 
have  been  of  opinion  that  the  words  **  lying  therein "  were 
descriptive  of  the  vessel  that  is  to  receive  or  discharge  the  goods 
from  or  to  the  lighter,  and  not  expressive  of  a  quality  which 
must  be  attributed  to  the  vessel  at  the  moment  of  the  lighter's 
entrance.  But  I  pass  on  to  add  the  further  words  which  are 
secondly  to  be  construed,  for  to  do  so  assists,  I  think,  in  the  con- 
struction of  the  first  words.  In  place  of  the  word  ''  so  "  I  will 
introduce  the  words  to  which  it  relates,  and  with  that  alteration 


Buckley  L.J. 


204  KING'S  BENCH  DIVISION.  [1908] 

c.  A.       will  reproduce  the  material  words  of  the  section.    It  will  run 

1907       thus:  ''All  lighters  entering  the  docks  to  discharge  goods  to  any 

MoDouGALL  ^^^P  ^y^^S  therein  shall  be  exempt  so  long  as  the  lighter  is  bona 

&  BoNTHEON,  fide  engaged  in  discharging  goods  to  any  ship  lying  therein." 

V,         In  that  sentence  I  see  no  reason  for  saying  that  the  ship  must 

AND  India  he  "  lying  therein  "  at  any  date  other  than  the  date  of  the  dis* 

Company    charge.    The  appellants  argue  that  it  does  not  mean  what  I 

Page,  Son   have  written ;  they  say  that  in  that  sentence  I  must  insert  after 

Limited     *^®  words  "  lying  therein  '*  in  each  place  where  they  occur  the 

«•         words  "  at  the  date  of  entry  of  the  lighter."    I  do  not  think  so. 

x<BE  CSAMIB* 

The  bona  fide  act,  I  think,  is  to  be  a  bona  fide  discharge  of  goods 
to  a  ship  in  the  dock.  The  bona  fides  of  the  act  is  not  affected 
by  the  relative  dates  at  which  the  lighter  and  the  ship  entered 
the  dock. 

My  judgment,  however,  does  not  rest  wholly  or  principally 
upon  these  grounds.  The  section  concludes  with  a  proviso  that 
''all  the  ballast  or  goods  so  discharged  or  received  shall  be 
exempt  from  any  rate  or  charge  whatever."  I  do  not  think  it 
necessary  to  decide  whether  the  ballast  or  goods  in  question 
would,  but  for  those  words,  have  been  chargeable  under  s.  1S4. 
I  express  no  opinion  upon  it  one  way  or  the  other.  For  the  pur- 
pose of  construction  I  am  entitled  to  say  that  s.  186  contemplates 
that  these  goods  are  or  may  be  subject  to  some  rate  or  charge, 
and  provides  that  they  shall  be  exempt  from  any  rate  or  charge, 
if  they  are  "  so  discharged  or  received."  The  construction  for 
which  the  appellants  contend  necessarily  involves  that  the  ballast 
or  goods  spoken  of  will  or  may  be  subject  or  not  subject  to  some 
rate  or  charge  according  to  whether  they  are  put  into  or  taken 
from  a  lighter  which  entered  the  dock  before  or  after  the  vessel 
to  or  from  which  the  goods  are  discharged  or  received.  I  do  not 
think  the  Act  meant  anything  of  the  kind.  The  intention,  I 
think,  is  to  provide  by  these  last  words  of  s.  186  that  goods  dealt 
with  by  a  lighter,  as  distinguished  from  goods  dealt  with  other- 
wise than  by  a  lighter,  shall  be  exempt  from  rates  and  charges — 
a  question  with  which  the  relative  dates  at  which  the  lighter  and 
the  ship  entered  the  dock  have  nothing  to  do.  If  I  am  right  as 
to  thede  concluding  words,  the  phrase  "lying  therein  "  cannot 
mean  "  lying  therein  when  the  lighter  enters."    In  my  judgment. 


V. 

The  Same. 

Buckley  L.  J. 
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therefore,  the  ship  or  vessel  referred  to  in  s.  186  need  not       c.  A. 
be  a  ship  or  vessel  lying  in  the  dock  at  the  time  when  the  lighter       1907 
enters.    This  will  be  found  material  when  I  come  to  state  the  moDougall 
facts,  inasmuch  as  the  Somali  was  not  lying  in  the  dock  when  *  ^iMr™  ^' 
the  barge  Jew  entered.  v. 

For  the  purposes  of  this  judgment  it  is  unnecessary  to  decide  and  India 
a  multitude  of  the  points  which  have  been  raised  in  argument,  company. 
It  is  not  to  be  inferred  from  my  silence  about  them  that  I  agree  page,  Son 
with  what  Fletcher  Moulton  L.J.  has  said  upon  them.  I  forbear  lim^^ 
from  deciding  them  because  in  my  judgment  they  do  not  arise 
for  decision.  Amongst  other  things,  it  is  unnecessary  to  decide 
whether  a  barge  which  enters,  not  for  the  purpose  of  discharge 
or  receipt  to  or  from  a  particular  ship,  but  merely  to  look  for  a 
job,  is  within  the  section.  This  is  not  the  same  question  as 
whether  the  particular  ship  must  be  one  which  is  already  in  the 
dock  when  the  lighter  enters.  Both  the  barges  here  in  question 
entered  for  the  purpose  of  serving  a  particular  ship  already  in 
the  dock.  To  dispose  of  this  appeal  it  is  sufficient  to  determine 
whether  a  barge  which  enters  to  serve  a  particular  ship  already 
lying  in  the  dock,  and,  being  unsuccessful  in  that  adventure, 
continues  in  the  dock  bona  fide  for  the  purpose  of  discharging 
or  receiving  to  or  from  some  other  ship,  is  exempt.  In  the 
previous  case  of  London  and  India  Docks  Co.  v.  Thames  Steam 
Tug  and  Lighterage  Co.  (1)  we  held  that  a  lighter  which  entered 
to  serve  a  particular  vessel  was  entitled  to  exemption  although 
she  failed  in  effecting  that  service  and  left  without  discharging. 
We  decided  nothing  either  for  or  against  her  continuing  entitled 
to  exemption  if,  having  failed  in  that  service,  she  bona  fide 
remained  to  discharge  another.  In  my  opinion  the  lighter  whi5h 
enters  to  discharge  or  receive  to  or  from  a  particular  ship  (being 
the  ease  here  in  dispute)  is  exempt  so  long  as  she  is  bona  fide 
engaged  in  discharging  or  receiving,  whether  she  in  the  result 
discharges  or  receives  to  or  from  the  vessel  for  whose  service  she 
entered,  or  to  or  from  another  vessel  lying  in  the  dock  at  the 
date  of  the  discharge  or  receipt.  It  is  a  question  of  fact  in  each 
case  whether  the  barge  which  entered  for  one  purpose  and  fails 
in  that  purpose  is  still  bona  fide  engaged  in  discharging  or 
(1)  [1908]  1  Z.  B.  7S6. 
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0.  A.       receiving.    If  she  is,  I  think  she  is  exempt.    I  repeat  that  in 
1907       this  judgment  I  intend  to  leave  entirely  open  the  question  whether 


MoDouoALL  the  barge  which  enters  not  for  the  purpose  of  serving  a  particular 
^  LiMiTmJ*^'  ^^P  ^  exempt  or  not.    The  facts  of  this  case  do  not  raise  that 


*•         question. 


London 
AND  India       Taking  the  two  cases  with  which  we  have  to  deal,  the  Jew 

Company,  was  exempt  when  she  entered.    Bhe  entered  on  November  28  to 

Page,  Bon  serve  the  Matianaf  a  vessel  then  lying  in  the  dock.     That 

Limited  vessel  could  not  take  her  cargo  and  left  on  Saturday,  Novem- 

ThbSamb.  ^^  2^-    Thereupon  the  Jew  communicated  with  her  owners 

„  -— -  ,  for  orders,  and  on  Monday,  November  27,  received  orders  to 

Backley  L.J. 

discharge  to  the  Somali^  a  vessel  which  entered  on  that  day,  and 
did  so.  The  dock  company  on  November  28  claimed  against  the 
Jew  upon  the  footing  of  ''  expiration  of  privilege."  In  my  opinion 
the  Jew  was  exempt  on  entry  into  the  dock,  was  down  to 
November  28  bona  fide  engaged  in  the  business  of  discharging 
or  receiving,  and  was  none  the  less  so  engaged  by  reason  of  the 
fact  that  the  Somali  did  not  enter  until  four  days  after  the  Jew 
entered ;  that  consequently  the  Jew  was  entitled  to  exemption, 
and  that  the  charge  was  erroneous.  I  may  add  that,  as 
regards  the  Jew^  nothing  turns  upon  that  which  took  place  upon 
November  28. 

As  regards  the  St.  ThomaSy  she  entered  on  Friday,  Novem- 
ber 24,  to  serve  the  Pladda;  she  discharged  into  the  Pladda, 
finishing  by  6  p.m.  on  Saturday,  November  25,  and  attempted 
to  leave  about  1  a.m.  on  Monday,  November  27.  The  dock  com- 
pany detained  her  for  payment  of  dues.  High  water  on  Saturday- 
Sunday  night  was  at  half  an  hour  after  midnight.  Looking 
at  the  pleadings,  the  parties  have  not  come  here  to  argue 
that  the  barge  ought  to  have  left  before  midnight  on  Satur- 
day. The  question  is  whether  she  acted  reasonably  in 
lying  in  the  dock  during  Sunday  and  leaving  at  1  a.m.  on 
Monday.  The  dock  company  have  made  a  rate  charging  lighters 
which,  having  discharged  goods,  remain  in  the  dock  ''  beyond 
the  first  available  tide."  In  fixing  that  limit  of  time  the  dock 
company  have  taken  upon  themselves  to  deal  with  what  is,  I 
think,  a  question  of  fact,  namely,  whether  the  barge  down  to  the 
time  of  her  departure  was  bona  fide  engaged  in  discharging  or 
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receiving.     She  is  so   engaged  during  the  entry,  the  actual       g.a. 
discharge  or  receipt,  and  the  departure,  allowing  a  reasonable       1907 


Buckley  L.  J. 


time    for,  amongst    other    things,    departure.      Under    these  moDouoall 
circumstances  the  regulation  may  be  perfectly  reasonable  that  ^  limJ™  ^' 
the  barge  shall  leave  by  the  first  available  tide.    Under  other         r, 
circumstances  that  might  not  be  reasonable.    In  my  opinion  the    and  India 
St.  Thomaa  acted  reasonably  in  leaving  the  dock  by  the  early    octant. 
tide  on  Monday.  paob,  Son 

According  to  the  practice  and  principles  which  to  a  large  LiMiTm> 
extent  prevail  in  this  country,  Sunday  is  a  day  of  rest.  Apart  ^qjmk 
from  any  religious  observance  of  that  day,  it  is  generally  recog- 
nized that  continuous  unbroken  toil  is  not  desirable  or  efficient, 
and  Sunday  work  is  not  the  rule,  but  the  exception.  The  dock 
company  by  their  own  regulations  recognize  this.  Selecting  one 
instance  as  an  example,  rule  52  provides  that  unnecessary  work 
shall  not  be  done  or  permitted  to  be  done  on  Sunday.  The 
barge,  having  finished  her  work  on  the  Saturday,  was  bona  fide 
engaged  within  the  section  if  she  departed  within  a  reasonable 
time.  In  my  opinion  to  leave  at  1  a.m.  on  Monday  morning  was 
departing  within  a  reasonable  time.  The  St.  Thomas  was  there- 
fore also,  in  my  opinion,  exempt.  It  results  that  the  appeal  must 
be  dismissed  with  costs. 

Appeal  dismissed* 

Solicitors  for  plaintiffs :  Keene,  MarsUmd,  Bryden  <t  Besant 
Solicitors  for  defendants :  E.  F.  Turner  d  Sons. 

W.  J.  B. 
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C.A.  [IN  THE  OOUET  OF  APPEAL.] 

1QAQ 

Jan.u,u,  ^^^  0^  ENGLAND  v.  CUTLER. 

2i  27  * 
April  g!      Stock,  Transfer  of—Perstmatum  of  Holder — Tdentifieation  of  Transferor  by 

Stockbroker-^Effect  of  Trans/er^Eatoppd— Bequest  to  Bank  to  perform 

minUterial  Duty — LiaMlity  to  indemnify — Obligation  of  Bank  to  repkue 

Stock. 


Under  the  statutes  authorizing  the  issue  of  India  stock,  transfers  of 
that  sto<:k  are  iuyalid  unless  they  are  entered  and  registered  in  a  book 
kept  at  the  Bank  of  England,  and  are  signed  therein  by  the  transferor  or 
his  attorney.  For  the  purpose  of  enabling  the  Bank  to  be  satisfied  that 
the  party  claiming  to  transfer  India  stock  is  the  person  entitled  to  it, 
it  is  the  custom  of  the  Bank  to  keep  a  list  of  stockbrokers  whose 
identification  of  intending  transferors  will  be  accepted  by  them.  The 
Bank  will  also  accept  identifications  made  by  some  of  their  own 
officials,  or  by  the  representatives  of  private  banks.  In  the  case  of 
transfers  of  amounts  exceeding  2000^,  the  Bank  usually  makes  an 
independent  inquiry  as  to  the  identity  of  the  transferor,  but  in  the  case 
of  smaller  amounts  it  is  practically  impossible  to  do  so.  The  defendant 
was  on  the  above-mentioned  list  of  stockbrokers^  A  woman  fraudu- 
lently personated  another  who  was  a  registered  holder  of  India  stock, 
and,  having  procured  herself  to  be  introduced  to  the  defendant  as  the 
holder  of  that  stock,  instructed  him  to  prepare  a  transfer.  The  defen- 
dant accordingly  sent  to  the  Bank  a  *'  ticket,"  that  is  a  statement  of 
the  names  of  the  transferor  and  transferee,  the  nature  of  the  stock,  and 
the  amount  to  be  transferred,  from  which  ticket  the  Bank  prepared  a 
transfer  in  the  transfer  book,  and  the  personator  attended  and  forged 
the  holder's  signature  in  the  book,  the  defendant  identifying  her  as 
being  the  holder.  The  transfer  being  for  a  nominal  consideration,  the 
defendant,  according  to  the  usual  practice  in  such  cases,  received  a  fee 
of  one  guinea  for  his  services  and  attendance  at  the  Bank  from  the 
transferor.  The  stock  was  subsequently  transfeired  to  Q-.,  who 
purchased  it  bona  fide  and  for  value.  On  discovery  of  the  forgery  the 
original  stockholder  claimed  to  be  reinstated  on  the  register  as  the 
holder  of  the  stock,  and  the  Bank,  in  satisfaction  of  that  claim,  purchased 
stock  of  a  like  amount  and  transferred  it  into  her  name.  The  Bank 
then  sued  the  defendant  for  indemnity  in  respect  of  their  loss  as  upon 
a  breach  of  warranty  of  the  identity  of  the  transferor : — 

Held  by  Farwell  L.J.  and  Kennedy  L.J.  (Yaughan  Williams  L.J. 
dissenting),  affirming  the  judgment  of  A.  T.  Lawrence  J.,  [1007]  1  K.  B. 
889,  that  there  was  evidence  on  which  the  Court  could  find,  and  that 
the  proper  inference  of  fact  was,  that  the  defendant  requested  the 
plaintiffs  to  permit  the  entry  and  registration  of  the  forged  transfer, 
which  involved  the  legal  consequence  that  the  defendant  contracted  to 
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indemnify  the  plaintifb  against  any  liability  resulting  therefrom ;  and  C.  A. 

that  the  plaintiffs  were  entitled  to  reooyer  as  damages  the  loss  to  which  .  _g 
they  had  been  put  by  haying  to  purchase  stock  as  aforesaid. 


Bauk  of 
England 


Appbal  from  the  judgment  of  A.  T.  Lawrence  J.  in  an  action 
tried  by  him  without  a  jury.  (1)  c^^^""- 

The  action  was  for  breach  of  an  implied  warranty  by  the 
defendant  of  the  identity  of  a  person  who  executed  a  transfer  of 
certain  India  dj^  per  Gent.  Stock. 

In  October,  1908,  a  Miss  Marian  May  Pearson  was  the  holder 
of  1644I.  15s.  India  8}  per  Gent.  Stock,  which  had  been  issued 
under  the  provisions  of  42  &  48  Vict.  c.  60  and  48  Vict.  c.  10, 
For  the  purpose  of  enabling  the  Bank  of  England  to  be  satisfied 
that  a  party  desiring  to  transfer  India  stock  in  their  book  is  the 
person  whose  name  appears  in  the  book  as  being  that  of  the 
person  entitled  to  it,  it  has  long  been  the  custom  of  the  Bank  to 
require  identification  of  intending  transferors,  and  to  keep  a  list 
of  persons  whose  identification  will  be  accepted  by  them,  the  list 
consisting  of  certain  selected  stockbrokers,  the  authorized  clerks 
of  such  stockbrokers  upon  an  undertaking  by  their  masters  to  be 
answerable  for  their  acts,  the  heads  of  the  different  offices  in  the 
Bank,  and  the  past  and  present  representatives  of  private  banks. 
The  defendant  was  a  stockbroker  whose  name  had  for  some  years 
been  upon  that  list. 

In  the  month  of  October,  1908,  one  Annie  Pearson,  a  half- 
sister  of  Marian  May  Pearson,  and  a  Mrs.  Jeanie  Pearson,  a 
relative  by  marriage,  conspired  together  to  misappropriate 
Marian  May  Pearson's  India  stock.  Having  obtained  possession 
of  her  stock  receipt,  which  gave  the  particulars  of  the  amount 
standing  in  her  name,  they  went  on  October  9  to  a  solicitor  of 
the  name  of  Bartrum,  to  whom  Jeanie  Pearson  introduced  herself 
as  Marian  May  Pearson,  and  instructed  him  to  procure  a  transfer 
of  the  India  stock  to  one  Abraham  Loftus  Tottenham,  whose 
son,  Loftus  Tottenham,  it  was  alleged,  was  about  to  advance  a 
sum  of  money  to  Marian  May  Pearson.  Loftus  Tottenham  had 
his  father's  authority  to  operate  on  his  bank  account,  which  was 
kept  with  Messrs.  Goutts  &  Go.  Mr.  Bartrum,  who  had  had 
previous  business  dealings  with  the  defendant,  sent  his  clerk, 
(1)  [1907]  1  K.  B.  889. 

Vol.  n.  1908.  P  2 
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0.  A.       a  Mr.  Nattall,  with  the  two  women  to  the  defendant's  office. 

1908        Mr.  Nuttall  introdaced  Jeanie  Pearson    to  the  defendant  as 

Bank  OF    Marian  May  Pearson,  the  stockholder,  and  instructed  him  to 

Ekqland    prepare  a  transfer  to  Abraham  Loftus  Tottenham  as  upon  a 

CuTLKB.     nominal  consideration,  the  transfer  being  by  way  of  security  for 

a  loan.    The  defendant  accordingly  prepared  a  document  known 

as  a  ''  ticket,"  which  was  in  the  following  form : 

"  This  ticket  is  put  forward  by  W.  S.  Cutler,  stockbroker. 
India  SI.  10s. 

No.  1007. 
Bank  of  England,  the  9th  day  of  October,  1908. 
From 
Miss  Marian  May  Pearson, 

of  6,  Bridge  Avenue,  Hammersmith, 
1544Z.  158.  for  6«.  India  91.  10«.  per  Gent.  Stock 
To 

Abraham  Loftus  Tottenham, 

of  15,  York  Place,  W." 

and  sent  it  to  the  Bank  with  a  notice  that  he  would  attend  in 
the  course  of  the  afternoon  and  identify  the  transferor.  From 
that  ticket  a  transfer  from  Marian  May  Pearson  to  Abraham 
Loftus  Tottenham  was  prepared  in  the  transfer  book  of  the  Bank ; 
and  later  in  the  day  the  defendant  met  the  two  women  at  the 
Bank,  when  the  transfer  was  executed  by  Jeanie  Pearson  signing 
the  name  of  Marian  May  Pearson  in  the  book,  the  defendant 
signing  his  name  in  the  margin  of  the  transfer  under  the  words 
''  witness  to  the  identity  of  Marian  May  Pearson,"  and  a  new 
stock  receipt  was  made  out  in  the  name  of  Abraham  Loftus 
Tottenham.  A  "  stock  receipt  "  purports  to  be  a  receipt  given 
by  the  transferor  of  inscribed  stock  to  the  transferee  for  the  con- 
sideration money,  in  this  case  5$.,  the  transferor's  signature  to 
the  receipt  being  witnessed  by  a  clerk  of  the  Bank.  As  the  transfer 
in  this  case  took  place  after  1  o'clock,  the  Bank,  in  accordance  with 
their  custom,  charged  the  defendant  a  '*  late  fee  "  of  28. 6d.  On  the 
same  day  the  defendant  sent  to  Mr.  Bartrum  his  account,  amount- 
ing to  11.  88.  6(2.,  of  which  2«.  6d.  was  for  the  late  fee,  and  one 
guinea  for  the  defendant's  attendance  at  the  Bank.    It  appeared 
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that,  where  brokers  sell  insoribed  stock  for  a  client,  they  are  .0.  A. 
remnnerated  for  their  trouble  in  identifying  the  transferor  by  1908 
their  ordinary  commission  on  the  sale,  bat  where  they  identify  a  bakk  of 
transferor  upon  a  nominal  consideration,  if  the  amount  trans-  ^^^^*^^ 
ferred  is  under  20001.,  they  usually  make  the  nominal  charge  of  cutusb. 
IL  1«.,  though,  when  the  amount  transferred  is  larger,  they 
charge  a  higher  fee.  Where  the  amount  transferred  is  over 
20001.,  it  is  usual  for  the  Bank  to  make  an  independent  inquiry 
as  to  the  identity  of  the  transferor,  but  where  the  amount  is  below 
that  sum  it  is  impracticable  for  the  Bank  to  do  so,  and 
they  made  no  such  inquiry  in  the  present  case.  Loftus 
Tottenham  subsequently  applied  to  Messrs.  Goutts  & 
Go.  to  advance  him  a  sum  of  1200Z.,  wherewith  to 
make  a  loan  to  Jeanie  Pearson,  They  insisted,  before  doing 
80,  on  having  the  stock  transferred  to  themselves  and  on 
having  a  letter  from  Marian  May  Pearson  authorizing 
that  transfer.  On  October  16, 1908,  Jeanie  Pearson,  writing  in 
the  name  of  Marian  May  Pearson,  consented  to  a  transfer  by 
Abraham  Loftus  Tottenham  to  Goutts  &  Go.,  and  to  his  raising 
12001.  upon  it,  and  she  agreed  to  Goutts  &  Go.  selling  the  stock 
whenever  they  wished  to  repay  themselves  the  advance.  The 
stock  was  accordingly  transferred  to  Goutts  &  Go.  On  June  5, 
1904,  Jeanie  Pearson,  writing  in  Marian  May  Pearson's  name, 
requested  Messrs.  Goutts  &  Go.  to  sell  the  stock  and  pay  them- 
selves off.  They  accordingly  sold  the  stock  on  the  market  to  a 
Mr.  Gibbs,  into  whose  name  it  was  transferred  in  the  Bank's 
transfer  book.  For  two  years  after  the  date  of  the  forged 
transfer  Jeanie  and  Annie  Pearson  periodically  paid  to  Marian 
May  Pearson  the  sums  which  would  have  been  payable  as 
dividends  on  the  stock,  and  thereby  prevented  her  from 
suspecting  the  existence  of  the  fraud.  Towards  the  end  of  the 
year  1905  the  forgery  was  discovered,  and  Annie  and  Jeanie 
Pearson  were  prosecuted  for  it,  and  convicted.  Marian  May 
Pearson  then  called  upon  the  Bank  to  reinstate  her  name  on  the 
register,  and  the  Bank  purchased  stock  for  that  purpose  at  a  cost 
of  1649Z.  Is.  6e2.,  and  paid  her  one  dividend  of  18/.  10«.  Sd.  which 
Jeanie  and  Annie  Pearson  had  not  paid  her. 
The  Bank  thereupon  brought  the  action  to  recover  from  the 

P  2  2 
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c.A,       defendant  the  sum  of  1662Z.  11«.  9d.  as  damages  for  breach  by 

1908       him  of  the  implied  warranty  as  above  mentioned,  in  consequence 

Bank  of    0*  which  they  had  been  compelled  to  replace  the  stock  in  her 

Enolahd    name  ^t  th^  cost  above  mentioned.    The  defendant  claimed  an 

CuTLBB.     indemnity  from  Bartrum,  whom  he  brought  in  as  third  party. 

At  the  trial  Mr.  Gibbs  was  not  called  as  a  witness.    The  issue 

between  the  defendant  and  the  third  party  was  not  then  tried, 

but  counsel  for  the  third  party  were  allowed  to  address  the  Court 

on  the  issue  as  to  the  liability  of  the  defendant  to  the  plaintiffs. 

The  learned  judge  gave  judgment  for  the  plaintiffs  for  the 
amount  claimed.  (1) 

Jan.  18,  14,  24,  27.  Danckwerta,  K.C,  and  Norman  Craig^ 
for  the  defendant.  There  are  two  questions  in  this  case.  The 
first  is  whether  what  took  place  when  the  transfer  was  signed  by 
Jeanie  Pearson  imported  a  warranty  by  the  defendant  that  she 
was  Marian  May  Pearson,  the  true  owner  of  the  stock  supposed 
to  be  thereby  transferred ;  the  second  is  whether,  if  there  was  a 
warranty  and  a  breach  of  it,  any  loss  sustained  by  the  Bank 
followed  from  that  breach  of  warranty.  With  regard  to  the  latter 
question,  it  is  contended  that  the  answer  must  be  in  the  negative. 
The  forged  transfer  was  a  mere  nullity,  and  no  title  to  the  stock 
passed  by  it.  Therefore  Marian  May  Pearson  continued  to  be 
the  owner  of  the  stock  supposed  to  be  transferred,  and,  as  soon 
as  the  Bank  ascertained  that  the  supposed  transfer  was  a  forgery, 
they  were  entitled,  and  it  was  their  duty,  to  restore  the  name  of 
Marian  May  Pearson,  who  had  never  ceased  to  be  owner  of  the 
stock,  to  their  books  as  that  of  the  owner  of  that  identical  stock : 
Davis  V.  Bank  of  England.  (2)  The  persons  to  whom  that  and 
subsequent  transfers  of  the  stock  purported  to  be  made  never 
really  became  owners  of  any  stock,  nor  did  the  Bank  become 
liable  to  them  as  such  owners.  The  only  way  in  which  the  Bank 
could  be  made  liable  to  them  would  be  by  action  for  damages  by 
reason  of  some  estoppel  preventing  the  Bank  from  denying  in  an 
action  for  damages  that  they  were  owners  of  stock.  They  could 
have  no  real  title  to  the  stock  in  specie  which  still  belonged  to 

(1)  [1907]  1  K  B.  889. 

(2)  (1824)  2  Bing.  393  ;  (1826)  5  B.  &  0.  185. 
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Marian  May  Pearson.  It  was  not  shewn  that  in  this  case  any  c.  a. 
such  estoppel  existed  between  any  one  to  whom  a  transfer  of  the  1908 
stock  porported  to  be  made  and  the  Bank.  In  order  to  give  rise  bank  op 
to  such  an  estoppel,  it  mast  be  shewn  that  the  Bank  made  a  £^<}l^2^ 
representation  that  the  forged  transfer  was  valid,  intending  that  Gutleb. 
the  supposed  transferee  should  act  upon  it,  and  that  he,  believing 
it  to  be  true,  did  act  upon  it  to  his  detriment :  Carr  v.  London 
and  North  Western  Ry.  Co.  (1)  The  supposed  transferee 
who  claims  under  a  forged  transfer  has  no  real  title  to  any 
stock  which  he  can  pass  on  to  a  subsequent  transferee,  but 
his  right,  if  any,  is  to  claim  damages,  relying  on  an  estoppel  as 
between  himself  and  the  Bank.  He  cannot  transfer  that 
estoppel  to  a  subsequent  transferee;  therefore  the  ultimate 
transferee  claiming  under  the  forged  transfer  must,  in  order  to 
recover  from  the  Bank,  shew  an  estoppel  as  between  himself 
and  the  Bank.  If  there  ever  was  any  estoppel  in  favour 
either  of  Abraham  Tottenham  or  of  Coutts  &  Go.  as 
against  the  Bank,  that  estoppel  was  dead  as  soon  as  they 
respectively  executed  transfers  of  the  stock  and  were  paid  off, 
for  at  no  subsequent  period  could  they  have  alleged  that  the 
Bank  were  precluded  from  denying  that  their  names  were  then 
properly  on  the  register:  Simm  v.  Anglo-American  Telegraph 
Co.  (2)  Moreover,  it  cannot  be  said  as  regards  Abraham  Totten- 
ham or  Coutts  &  Go.  that  either  of  them  acted  on  the  faith  of 
what  was  done  by  the  Bank  in  registering  them  as  owners  of 
the  stock.  Goutts  &  Go.  refused  to  advance  money  or  to  deal 
with  the  stock  until  they  had  authority  in  writing  from  a  person 
whom  they  supposed  to  be  Marian  May  Pearson,  the  real  owner 
of  the  stock ;  and  it  was  therefore  on  the  faith  of  that  authority, 
and  not  of  the  supposed  transfer,  that  they  acted.  The  Bank  did 
not  prove  the  existence  of  any  estoppel  as  between  them  and 
Gibbs.  Gibbs  was  not  called  as  a  witness.  There  was  no 
evidence  that  he  relied  on  the  genuineness  of  the  preceding  trans- 
fers or  on  any  implied  representation  by  the  Bank  that  Goutts 
&  Co.  were  entitled  to  the  stock.  There  is  no  presumption  of 
law  that  he  acted  on  the  faith  of  the  transfers,  and  it  was  never 

(1)  (1875)  L.  B.  10  0.  R  307,  at  p.  317. 

(2)  (1879)  5  Q.  B.  D.  188. 
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proved  that  in  point  of  fact  he  did  so.  The  cases  shew  that  there 
is  a  duty  cast  upon  the  Bank,  as  between  themselves  and  the 
owners  of  stock,  to  keep  their  registers  correct,  bat  that  is  a  duty 
which  they  owe,  not  to  persons  coming  as  transferees,  but  only 
to  owners  of  stock,  which  the  supposed  transferees  never  became : 
see  Sheffield  Corporation  v.  Barclay.  (1)  [They  also  cited  on  this 
point  Barton  v.  North  Staffordshire  By.  Co.  (2) ;  Taylor  v.  Mid- 
land  By.  Co.  (8) ;  Ashhy  v.  BlackweU  (4) ;  Sloman  v.  Bank  of 
England  {5) ;  Harrison  y.  Harmon  (6);  Johnston  v.  Benton  {7); 
Borland's  Trustee  v.  Steel  Brothers  dt  Co.  (8) ;  Hildyard  v.  South 
Sea  Co.  (9)  ;  In  re  Bahia  and  San  Francisco  By.  Co.  (10) ; 
In  re  Ottos  Kopje  Diamond  Mines  (11)  ;  Balkis  Consolidated  Co. 
V.  Tomkinson.  (12)] 

With  regard  to  the  question  whether  the  defendant  warranted 
that  Jeanie  Pearson  was  Marian  May  Pearson,  the  true  owner  of 
the  stock,  it  is  contended  that  there  was  no  evidence  of  such  a 
warranty.  It  is  the  duty  of  the  Bank  to  allow  and  register  a 
transfer  by  a  stockholder,  and  they  must  at  their  peril  ascer- 
tain whether  a  person  demanding  to  transfer  stock  is  entitled  to 
do  so,  for  which  purpose  they  are  entitled  to  a  reasonable  time  for 
making  inquiries.  It  is  for  the  purpose  of  performing  their  duty 
in  that  behalf  that  they  have  instituted  the  practice  with  regard 
to  identification  of  transferors  by  certain  brokers  whom  they 
have  selected.  It  is,  therefore,  in  the  interests  of  the  Bank  that 
the  broker  acts  in  identifying  the  person  claiming  to  transfer,  and 
not  as  agent  for  that  person  or  the  transferee :  Simm  v.  Anglo- 
American  Telegraph  Co.  (18) ;  and,  though  it  may  be  that  a  duty 
towards  the  Bank  to  use  due  care  in  identification  is  cast  upon 
the  broker,  it  is  not  a  reasonable  implication  from  the  nature  of 
the  transaction  that  he  requests  the  Bank  to  allow  the  transfer 
or  warrants  the  identity  of  the  person  transferring.    The  broker 


(1)  [1905]  A.  0.  392,  at  p.  403. 

(2)  (1888)  38  Oh.  D.  458. 

(3)  (1860)  28  Beay.  287; 
8  H.  L.  0.  751. 

(4)  (1765)  1  Amb.  503. 

(5)  (1845)  14  Sim.  475. 

(6)  (1740)  2  Atk,  121. 

(7)  (1870)  L.  B.  9  E<j.  181. 


(8)  [1901]  1  Oh.  279,  at  p.  288. 

(9)  (1722)  2  P.  Wms.  6th  ed.  76. 
(1862)        (10)  (1868)  L.  B.  3  Q.  B.  584. 

(11)  [1893]  1  Oh.  618. 

(12)  [1893]  A.  C.  396. 

(13)  5  aB.D.  188,  at  pp.  203, 209, 
214. 
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in  snch  a  case  as  this  does  not  in  point  of  fact,  or  by  implication,  c.  a. 
requoBt  the  Bank  to  allow  the  transfer.  The  person  who  so  1908 
requests  is  the  person  claiming  to  make  the  transfer.  If  every  Ibakk  of 
statement  upon  which  it  is  intended  that  another  shall  act  is  to  ^^^^^^^ 
be  treated  as  involving  a  request  to  him  to  act,  then  there  is  Cutlsr. 
really  an  end  of  the  principle  affirmed  in  Berry  v.  Peek.  (1)  In 
Starkey  v.  Bank  of  England  (2)  the  broker  did  request  the  Bank 
to  act,  for  he  was  acting  as  transferor  under  a  power  of  attorney, 
and  he  signed  *'  the  demand  to  act "  indorsed  on  the  power  of 
attorney ;  and  in  Sheffield  Corporation  v.  Barclay  (8),  the  defen- 
dants sent  the  forged  transfer  to  the  corporation,  requesting 
them  to  act  on  it  and  transfer  the  stock  to  themselves.  The 
Bank  allows  transferors  to  be  identified  by  their  chief  officials 
and  also  by  private  bankers,  as  well  as  by  brokers.  Gould  it  be 
contended  by  them  that  one  of  their  own  officials,  or  a  private 
banker,  identifying  a  transferor,  warranted  his  identity  ?  If  so, 
the  contention  of  the  Bank  comes  to  this,  namely  that,  although 
it  is  their  duty  under  42  &  48  Vict.  c.  60,  s.  9,  to  allow  and 
register  transfers  of  India  stock  by  stockholders,  and,  in  respect 
of  their  undertaking  that  duty,  they  are  highly  privileged,  and 
remunerated,  they  refuse  to  carry  out  their  duty  except  on  the 
condition  that  some  one  shall  insure  them  in  the  performance  of 
that  duty  by  warranting  the  identity  of  the  person  claiming  to 
make  the  transfer.  There  is  no  enactment  by  which  they  are 
entitled  to  insist  on  such  a  condition.  The  broker  does  not 
really  fill  the  part  of  an  actor,  either  as  agent  for  the  transferor, 
or  otherwise,  in  the  transaction  of  transfer.  He  merely,  at  the 
request  of  the  Bank,  and  in  their  interests,  acts  as  a  witness  to 
the  identity  of  the  transferor,  and,  at  the  outside,  he  merely 
undertakes  to  use  due  care  in  the  matter.  The  putting  forward 
of  the  ''  ticket "  i^  not  a  request  to  the  Bank  to  allow  the  transfer, 
but  merely  a  notice  to  them  in  order  that  they  may  have  the 
transfer  in  readiness  beforehand.  The  mere  facts  that  the 
broker  sends  that  notice,  and  receives  from  the  transferor  the 
small  fee  of  one  guinea  for  his  trouble  in  attending  at  the  Bank, 
are  not,  in  reason,  ground  for  the  inference  that  he  acts  as  agent 

(1)  (1889)  14  App.  Om.  337.  (2)  [1903]  A.  0.  114. 

(3)  [1906]  A.  C.  392,  at  p.  403. 
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c.  A.       for  the  transferor  or  requests  the  Bank  to  allow  the  transfer. 

1908       The  broker  acts  merely  as  witness,  and  not  really  as  agent  for 

Bank  OF    anybody,  in  the  matter ;  but,  if  he  does  act  as  agent,  he  acts  as 

Ekoland    agent  for  the  Bank.    In  all  the  cases  in  which  a  warranty  has 

O0TLEB.    been  implied  from  a  request  to  do  an  act,  the  act  was  one  which 

the    person    making   the    request    was    interested  in  having 

performed. 

Sir  B.  B.  Fifday,  K.C.,  and  J.  Eldon  Bankes,  K.C.  {BowlaU 
with  them),  for  the  plaintiffs.  The  transaction  imported  a 
warranty  by  the  defendant  that  the  person  executmg  the  transfer 
was  Marian  May  Pearson,  the  owner  of  the  stock.  This  case  is 
not  one  of  mere  misrepresentation,  the  class  of  cases  to  which 
the  decision  in  Derry  v.  Peek  (1)  applies,  but  one  of  the  class  to 
which  CoUen  v.  Wright  (2)  belongs,  namely,  cases  where  a  person 
who  has  requested  another  to  act  on  the  footing  that  a  certain 
state  of  things  exists  is  taken  to  have  warranted  its  existence, 
and  is  therefore  bound  to  indemnify  the  person  so  acting  to  his 
detriment.  A  person  who  requests  another  to  do  a  ministerial 
act,  not  prima  facie  wrongful,  warrants  that  the  circumstances 
are  not  such  as  to  render  it  wrongful,  and  is  bound  to  indemnify 
the  doer  of  the  act  if,  from  circumstances  unknown  to  him,  it  turns 
out  to  have  been  wrongful :  Sheffield  Corporation  v.  Barclay.  (8) 
Upon  the  facts  proved  it  must  be  taken  that  the  defendant 
requested  the  Bank  to  allow,  and  give  effect  to,  the  transfer 
signed  by  Jeanie  Pearson.  The  case  may  be  put  alternatively. 
The  defendant  himself  affected  to  act  as  broker  or  agent  for  the 
transferor  in  the  transaction,  and  charged  a  fee  for  so  acting. 
But,  apart  from  any  question  of  agency,  he  himself  took  the  part 
of  an  ''actor"  in  the  transaction.  The  ''ticket"  which  was 
prepared  and  forwarded  by  himself  as  instructions  to  the  Bank 
for  the  transfer,  and  which  contained  a  statement  that  it  was  put 
forward  by  him,  operated  as  a  request  to  the  Bank  by  him  to 
allow  and  register  the  transfer ;  but,  even  apart  from  that,  it  is 
submitted  that  what  took  place  on  the  signature  of  the  supposed 
transfer  imports  such  a  request  by  him.    The  signature  of  his 

(1)  14  App.  Oaa  337.  (2)  (1867)  8  E.  &  B.  647. 

(3)  [1905]  A.  0.  392. 
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name  in  the  margin  of  the  transfer  as  witness  to  the  identity  of       o.  a. 
Marian  May  Pearson  under  the  circumstances  imports  a  request       1908 
by  him  to  the  Bank  from  which,  as  a  matter  of  law,  a  warranty    bank  op 
must  be  implied.     The  broker  in  such  a  case  does  not  identify    England 
the  transferor  as  agent  for  the  Bank,  or  in  their  interests,  as  is     Gutlbb. 
shewn  by  the  fact  that  the  remuneration  for  the  broker's  trouble 
in  identification  is  paid  by  the  person  employing  him,  or  covered 
by  the  commission  on  the  sale  paid  by  that  person.    The  case  is 
therefore  really  on  all  fours  mthStarkey  v.  Bank  of  England.  (1) 
If  the  true  inference  of  fact  is  that  there  was  a  request  by  the 
defendant  to  the  Bank  to  allow  the  transfer,  then  the  case  cannot 
be  distinguished  from  Sheffield  Corporation  v.  Barclay.  (2)     With 
regard  to  the  question  whether  the  Bank  have  shewn  that  they 
suffered  the  loss  in  respect  of  which  they  claim  by  reason  of  the 
defendant's  breach  of  warranty,  it  is  clear  that  they  were  bound 
to  reinstate  Marian  May  Pearson  in  the  same  position  as  she 
occupied  before  the  supposed  transfer,  and,  under  the  circum-  * 
stances,  they  could  only  do  so  by  purchasing  an  equivalent 
amount  of  stock  and  transferring  it  into  her  name.    There  is  no 
specific  stock  which  is  identifiable  in  such  a  case.    All  that  a 
stockholder  is  entitled  to  is  a  certain  amount  of  stock.     [They 
were  stopped  on  this  point.] 

Danckwerts,  K.C.,  for  the  defendant,  in  reply.  In  the  cases  in 
which  a  warranty,  or  promise  to  indemnify,  has  been  implied 
from  a  request  to  a  person  to  do  a  ministerial  act,  not  prima 
bcie  unlawful,  but  which  afterwards  turned  out  to  be  so,  the 
person  requested  waa  not  subject  to  a  duty  to  act  in  the  matter 
on  his  own  responsibility.  Where  the  person  requested  to  do  an 
act  is  subject  to  such  a  duty  there  is  no  such  implication :  Evans 
Y.  CoUins.  (8)  Here  the  Bank  were  under  a  duty  to  allow  and 
register  transfers  by  stockholders  on  their  own  responsibility. 
[He  also  cited  Low  v.  Bouverie  (4) ;  Dickson  v.  Renter's  Telegram 
Co.  (5) ;  Oliver  v.  Bank  of  England  (6) ;  88  &  84  Vict.  c.  71, 
s.  24.] 

Cur.  adv.  wit. 

(1)  [1903]  A.  0.  114.  (4)  [1891]  3  Oh.  82. 

(2)  [1906]  A.  0.  392.  (5)  (1877)  8  0.  P.  D.  1. 

(3)  (1844)  6  Q.  B.  804.  (6)  [1902]  1  Oh.  610. 
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G.  A.  April  6.    Yaughan  Williams  L. J.  read  the  following  judgment : 

1908       I  regret  to  say  that  I  dififer  from  my  brothers  in  this  case,  and,  as 

Bank  of    ^7  judgment  turns  upon  a  right  understanding  of  the  tacts,  it 

England    JJ^^g|;  necessarily  be  somewhat  long.    In  this  case  the  question 

CuTLEB.     is  whether,  under  the  circumstances,  the  identification  at  the 

Bank  of  England  by  the  defendant  of  the  person  signing  a 

transfer  of  East  India  stock  constituted  a  warranty  that  the 

woman  so  identified  was  Marian  May  Pearson,  a  person  entitled 

to  and  in  whose  name  there  then  stood  the  sum  of  1644Z.  15«. 

India  S^  per  Cent.  Stock. 

By  the  statement  of  claim  the  plaintiffs,  after  stating  the 
statutory  duty  of  the  plaintiffs  in  respect  of  assignments  or 
transfers  of  India  8^  per  Gent.  Stock,  and  that,  for  the 
purpose  of  enabling  the  plaintiffs  to  be  assured  that  persons 
desiring  to  transfer  such  stock  are  the  persons  entitled  to  the 
same,  it  is  and  has  long  been  the  custom  of  the  plaintiffs  to 
'  keep  a  list  of  brokers  upon  the  London  Stock  Exchange,  duly 
introduced  to  the  plaintiffs  for  the  purpose,  whose  identification 
of  such  intending  transferors  will  be  accepted  by  the  plaintiffs, 
and  that  the  defendant  had  caused  himself  to  be  introduced  to 
the  plaintiffs  for  the  said  purpose,  and  his  name  had  been  placed 
and  was  on  the  said  list,  then  go  on  to  allege,  first,  that  the 
identification  by  the  defendant  was  made  with  the  intent  that  the 
woman  so  identified  might,  as  she  then  claimed  to  do,  sign  a 
transfer  of  such  stock  as  being  Marian  May  Pearson,  and  to 
the  intent  that  the  plaintiffs  should  act  upon  such  identification 
and  allow  the  said  woman  to  sign  the  said  transfer,  as  the  plain- 
tiffs in  fact  did,  and,  in  conclusion,  allege  that  by  such  identifica- 
tion the  defendant  warranted  that  the  said  woman  was  the 
Marian  May  Pearson  entitled  to  the  said  stock,  and,  alternatively, 
that  the  defendant,  by  such  identification,  requested  the  plaintiffs 
to  permit  the  said  transfer,  and  agreed  to  indemnify  the  plaintiffs 
against  loss  or  damage  resulting  therefrom. 

I  should  observe  that  on  the  evidence  it  is  plain  that  the 
custom  of  the  Bank  of  England  was  to  accept  this  evidence  in 
the  sense  of  ''  receiving ''  it,  and  not  in  the  sense  of  accepting  it 
as  conclusive. 

I  think  that,  although  there  is  no  evidence  that  the  defendant 
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expressed  in  words  either  of  these  alleged  intents,  these  intents  c.  a. 

most  be  inferred  in  the  sense  that  the  defendant  knew  that  1908 

identification  was  a  condition  precedent  to  the  signature  of  the  baiite  of 

transfer  by  the  woman  whom  he  identified  as  Marian  May  Pear-  Knglaot) 

son,  and  in  the  sense  that  he  anticipated  that  upon  his  identifica-  cutleb. 

tion  the  Bank  would  probably  allow  the  woman  thus  identified  VM«h«n 

WiUUms  L.J. 

to  sign  the  transfer;  but  I  do  not  think  that  identification  coupled 
with  this  knowledge  and  anticipation  by  the  defendant  as  to  the 
probable  action  of  the  Bank  of  England  is  sufficient  to  raise  the 
alleged  implied  request  or  the  consequent  warranty ;  for  to  raise 
such  a  warranty  the  request  must  be  made  under  such  circum- 
stances as  to  justify  as  a  matter  of  law  the  inference  thai  the 
parties  to  the  transaction  must  have  intended  the  contract 
implied — that  is,  in  this  case,  the  warranty.  Sometimes  the 
contract  implied  is  a  contract  to  pay  for  work  done,  as  where 
some  one  asks  an  artificer  to  do  work  and  the  law  implies  a  con- 
tract to  pay  him  therefor ;  sometimes  a  warranty  of  reasonable 
skill  is  raised  against  a  professional  man  in  respect  of  his  pro- 
fession, which  he,  by  holding  himself  out  as  belonging  to  it,  invites 
other  persons  to  allow  him  to  exercise ;  or  a  warranty  is  raised 
against  a  tradesman  selling  food  that  the  food  is  fit  for  human 
consumption.  Many  illustrations  might  be  given,  but  in  each 
case  there  must  be  a  request,  and  the  request  or  invitation  must 
be  under  such  circumstances  that  one  can  as  a  matter  of  law 
imply  the  intention  to  warrant ;  and,  generally  speaking,  such 
intention  will  not  be  inferred  except  in  cases  where  the  request 
or  invitation  is  made  by  some  one  who  will  derive  a  benefit  from 
compliance  with  the  request. 

Identification  by  a  witness  is  the  basis  of  this  claim.  The 
warranty  and  the  request  are  implied  from  the  identification. 
Generally  the  request,  in  the  reported  cases,  has  been  the  basis 
of  the  claim,  and  the  warranty  or  contract  of  indemnity  has  been 
the  consequence.  As  argued  before  us,  the  plaintiffs'  case  has 
been  based  rather  upon  a  request  for  the  performance  of  a  minis- 
terial duty  than  on  mere  identification ;  and  Sir  Bobert  Finlay, 
for  the  plaintiffs,  argued  that  the  request  can  be  found  in  the 
circumstances  of  identification,  which,  he  contended,  involve  the 
intent  of  the  defendant  that  the  woman  identified  should  be 
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allowed,  as  she  claimed  to  do,  to  sign  the  transfer,  and  also  the 
intent  that  the  plaintiffs,  the  Bank  of  England,  shoold  act  apon 
'  the  identification,  and  that  these  intents  constitute  a  request. 

In  my  opinion  the  identification  was  a  mere  step  towards  the 
satisfaction  of  the  Bank  as  to  the  identity  of  the  would-be 
transferor,  which  the  Bank  might  (if  they  chose)  follow  by 
further  inquiries,  which,  as  a  matter  of  practice,  were  always 
made  in  cases  where  the  amount  of  stock  to  be  transferred 
exceeded  2000Z.,  and  occasionally  where  it  was  under  20002. 

I  propose  now  to  say  a  few  words  as  to  the  law  which,  upon 
the  decided  cases,  we  have  to  apply  in  dealing  with  the  present 
case.  What  are  the  conditions  under  which  the  truth  of  an 
innocent  statement  made  to  and  acted  on  by  another  person  to 
his  damage  ought  to  be  held  to  be  warranted  by  the  person 
making  the  innocent  statement,  or  under  which  a  promise  by  him 
to  indemnify  the  person  acting  on  such  statement  ought  to  be 
inferred  ?  Lord  Halsbury,  in  his  judgment  in  the  House  of  Lords 
in  Sheffield  Corporation  v.  Barclay  (1),  says,  adopting  the  pro- 
position of  Mr.  Gave,  arguing  for  the  plaintiff  in  Dugdale  v. 
Lovering  (2) :  ''It  is  a  general  principle  of  law  when  an  act  is 
done  by  one  person  at  the  request  of  another,  which  act  is  not 
in  itself  manifestly  tortious  to  the  knowledge  of  the  person  doing 
it,  and  such  act  turns  out  to  be  injurious  to  the  rights  of  a  third 
party,  the  person  doing  it  is  entitled  to  an  indemnity  from  him 
who  requested  that  it  should  be  done."  And  Lord  Davey  in  his 
judgment  in  the  same  case  (8)  states  :  "  I  think  that  the  appel- 
lants have  a  statutory  duty  to  register  all  valid  transfers,  and  on 
the  demand  of  the  transferee  to  issue  to  him  a  fresh  certificate 
of  title  to  the  stock  comprised  therein.  But  of  course  it  is  a 
breach  of  their  duty  and  a  wrong  to  the  existing  holders  of  stock 
for  the  appellants  to  remove  their  names  and  register  the  stock 
in  the  name  of  the  supposed  transferee  if  the  latter  has,  in  fact, 
no  title  to  require  the  appellants  to  do  so.  I  am  further  of  opinion 
that  where  a  person  invested  with  a  statutory  or  common  law 
duty  of  a  ministerial  character  is  called  upon  to  exercise  that 
duty  on  the  request,  direction,  or  demand  of  another  (it  does  not 

(1)  [1905]  A.  0.  392.  (2)  (1875)  L.  B.  10  C.  P.  196. 

(3)  [1906]  A.  C.  399, 
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seem  to  me  to  matter  which  word  you  use),  and  without  any  c.  a. 

defanlt  on  his  own  part  acts  in  a  manner  which  is  apparently  1908 

l^;al,  but  is,  in  fact,  illegal,  and  a  breach  of  the  duty,  and  thereby  bank  of 

incurs  liability  to  third  parties,  there  is  implied  by  law  a  contract  England 


T, 


by  the  person  making  the  request  to  keep  indemnified  the  person  outlkb, 
having  the  duty  against  any  liability  which  may  result  from  such  vraghan 
exercise  of  the  supposed  duty.  And  it  makes  no  difference  that 
the  person  making  the  request  is  not  aware  of  the  invalidity  in 
his  title  to  make  the  request  or  could  not  with  reasonable  diligence 
have  discovered  it."  And  later  in  the  same  judgment  Lord  Davey 
says :  **  I  am  also  of  opinion  that  the  authority  keeping  a  joint 
stock  register  has  no  duty  of  keeping  the  register  correct  which 
they  owe  to  those  who  come  with  transfers.  Their  only  duty  (if 
that  be  the  proper  expression)  is  one  which  they  owe  to  the  stock- 
holders who  are  on  the  register."  Sheffield  Corporation  v.  Barclay  (1) 
was  decided  on  the  ground  that  the  transfer  was  put  forward  as 
a  genuine  document,  and  that  the  corporation  were  invited  by  the 
bank  to  act  upon  it  as  such.  Sometimes  the  obligation  to 
indemnify  is  implied  in  cases  where  the  request  is  made  by  a 
person  representing  that  he  is  an  agent  for  another  acting  with 
authority,  and  it  turns  out  that  the  alleged  agent,  who  may  him- 
self have  been  deceived  by  forgery  or  otherwise,  has  no  such 
authority.  Oliver  v.  Bank  of  England  (2)  is  an  instance  of  this 
class  of  case.  Sometimes  the  obligation  is  implied  in  cases  where 
the  person  entitled  to  be  indemnified  is  a  person  who  is  called  on 
to  perform  a  ministerial  duty,  statutory,  or  common  law. 
Sheffield  Corporation  v.  Barclay  (1)  and  Attorney-General  v. 
Odeli  (8)  are  instances  of  this  class.  But  in  every  case  the  ratio 
decidendi  is  the  same ;  the  warranty  or  promise  of  indemnity  is 
based  on  a  request  made.  It  is  true  the  request  need  not  be 
expressed  in  words,  and  that  both  the  request  and  the  promise 
of  indemnity  implied  therefrom  may  be  implied  from  conduct 
and  circumstances,  including  the  relation  of  the  parties  as  one 
of  the  circumstances— including,  that  is,  in  the  present  case  that 
the  defendant  was  one  of  a  class  of  witnesses  whose  testimony 
the  Bank  of  England  was  willing  to  accept  and  consider  when 

(1)  [1905]  A.  0.  392.  (2)  [1902]  1  Oh.  610. 

(3)  [1906]  2  Oh.  47. 
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G.  A.  satisfying  itself  as  the   *' parliamentary   bookkeepers  of  this 

1908  fund  " :  see  Sloman  v.  Bank  of  England.  (1) 

Bank  op  Let  US  consider  what  facts  we  have  here.    First,  there  is  the 

England  j^^,.^  {^^  ^j  identification.    It  seems  to  me  that  under  the 

CuTLEB.  circumstances  of  the  present  case  neither  a  warranty  nor  a 

vaughan  request  that  the  person  to  whom  this  communication  was  made 

WmUmg  L.J.         ^  *^ 

would  act  thereon  would  arise  from  identification  alone,  even 
though  such  identification  might  be  made  in  anticipation  that  it 
would  be  acted  on.  One  has  to  ask  oneself,  what  is  the  relation 
of  the  defendant,  on  whose  identification  the  Bank  of  England 
acted  by  registering  the  transfer,  and  thus  altering  the  account 
which  they  had  a  statutory  duty  towards  the  stockholders  to  keep, 
first,  to  the  Bank  of  England,  and,  secondly,  to  the  person 
claiming  as  a  stockholder  to  transfer  a  certain  amount  of  stock  ? 
The  duty  of  the  Bank  of  England  is  defined  by  s.  9  of  42  &  48 
Vict.  c.  60  and  by  s.  7  of  48  Yict.  c.  10.  I  think  that  it  is 
common  ground  that  under  these  Acts  the  Bank  of  England  owe 
a  duty  to  every  one  interested  in  the  stock  to  satisfy  themselves 
as  to  the  identity  of  the  would-be  transferor,  but  owe  no  such 
duty  to  the  individual  who  presents  himself  averring  that  he  is  a 
stockholder  entitled  to  transfer  stock  of  a  given  amount,  although 
they  would  refuse  such  transfer  at  their  own  risk,  and  would  be 
liable  to  an  action  if  such  refusal  were  wrongful,  and  for  their 
own  satisfaction  they  select  the  classes  of  witnesses  whose 
evidence  of  identity  of  the  person  claiming  to  transfer  they  will 
receive,  believing  them  to  be  likely  to  be  credible  witnesses,  but 
knowing  that  some  of  them  must  rely  on  introductions  by  others 
to  them.  For  the  purpose  of  enabling  the  Bank  of  England  to 
be  satisfied  that  the  person  desiring  to  transfer  India  stock  in 
their  book  is  the  person  whose  name  appears  in  the  book  as  being 
that  of  the  party  entitled  to  it,  it  has  long  been  the  custom  of  the 
Bank  to  require  identification  of  intending  transferors,  and  to 
keep  a  list  of  the  brokers  and  their  clerks  whose  identification 
will  be  received  by  them ;  and,  besides  the  persons  in  this  list, 
the  identification  by  certain  officials  of  the  Bank  of  England, 
namely,  heads  of  offices  in  the  Bank,  and  past  and  present 
representatives  of  private  banks,  is  in  practice  received  by  the 
(1)  14  Sim.  476,  486. 
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Bank  of  England.  The  defendant,  Cutler,  is  one  of  the  brokers  c.  a. 
who,  after  the  required  introduotion  to  the  Bank,  has  had  his  1908 
name  placed  on  the  list  of  those  whose  identification  will  be  bank  of 
accepted  by  the  Bank,  but  not  necessarily  acted  on  without  ®»<*^^^ 
further  inquiry.  I  would  observe,  further,  this,  that  the  fact  Cutlbb. 
that  other  persons  besides  brokers  whose  names  are  on  this  Ust,  vaogiuiii 
persons  who  in  fact  are  not  brokers,  are  accepted  by  the  Bank 
as  identifiers  shews  that  profession  of  agency  as  a  broker  acting 
for  the  would-be  transferor  is  not  a  condition  or  qualification  of 
giving  the  identification  required  by  the  Bank  of  England. 
Thus  far  it  seems  clear  that  identification  involves  no  representa- 
tion of  agency,  nor  any  request  that  the  would-be  transferor  may 
be  allowed  to  sign  the  transfer,  or  that  the  transfer  may  be 
entered  or  registered.  Thus  far  the  identification  seems  nothing 
more  than  an  identification  by  a  witness  whose  credibility  is 
prima  facie  accepted  by  the  Bank,  and  whose  obligation  is  to  be 
honest  and  careful,  which  is  an  obligation  involving  no  warranty 
express  or  implied.  This  view  of  the  position  of  the  identifier, 
be  he  a  broker  whose  name  appears  in  the  list  of  introduced 
brokers,  or  be  he  an  officer  of  high  position  in  the  Bank,  who,  by 
reason  of  his  office,  is  accepted  by  the  Bank  as  an  identifying 
witness,  that  he  is  in  truth  a  witness  and  nothing  more,  is  con- 
firmed by  the  form  of  letter  prepared  by  the  Bank  for  signature 
by  brokers  on  the  list  who  request  that  their  clerk  may  be  per- 
mitted to  attest  the  identity  of  stockholders,  their  executors, 
administrators,  and  attorneys.  This  form,  which  is  numbered 
"  6  813  "  of  the  Bank  of  England  forms,  runs  thus :  ''  To  the 
Governor  and  Company  of  the  Bank  of  England.  London, 
8th  February,  1901.  Gentlemen, — I  request  that  you  will  permit 
Mr.  Peveril  Francis  Fletcher,  my  clerk,  to  attest  the  identity  of 
stockholders,  their  executors,  administrators,  and  attorneys, 
making  transfers  of  stock,  and  also  receiving  dividends,  and  I 
engage  to  be  responsible  to  you  for  his  conduct  in  so  doing,  in 
like  manner  as  if  I  had  personally  attested  the  identity  of  the 
persons  making  the  transfer  or  receiving  the  dividend  in  each 
transaction.  I  am.  Gentlemen,  your  obedient  servant,  W.  S. 
Cutler.  Signature  of  clerk,  Peveril  Fletcher."  It  will  be 
observed  that  the  form  speaks  of  permission  to  the  clerk  to  attest 
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c.  A.       the  idenidty  of  stockholderB,  their  ezecators,  adminietrators,  and 

1908       attorneys,  and  speaks  of  the  responsibility  of  his  master,  the 

BAinc  OF    broker,  as  being  as  if  he  had  personally  attested  the  identity  of 

England    q^q  persons  making  the  transfer  or  receiving  the  dividend  in 

Cutler,    each  transaction.    It  is  obvious  that  *'  attestation "  is  appro- 

vaugban     priabo  to  a  witness  and  not  to  a  person  professing  to  be  an  agent 

of  the  transferor   or  to  a  person  demanding  that  the  transfer 

may  be  entered  and  registered.    In  my  opinion  there  is  nothing 

in  the  facts  proved  to  justify  the  inference  that  the  identifier,  to 

whichever  of  the  privileged  classes  he  belongs,  is  anything  more 

than  a  mere  witness.    It  is  noteworthy  that  the  practice  of  the 

Bank  in  transactions  exceeding  2000Z.  is  not  to  act  apon  mere 

identification  by  the  witness,  bat  to  test  identity  by  comparison 

of  signatares  obtained  by  a  letter  written,  addressed  to  the 

transferor,  requiring  an  answer,  and  otherwise. 

The  next  fact  material  to  the  character  in  which  the  identi- 
fying witness  identifies  is  the  document  called  '^the  ticket." 
This  document,  which  is  generally  prepared  by  a  broker, 
gives  the  name,  address,  and  description  of  the  transferor, 
the  nominal  amount  of  the  stock,  the  name  of  the  stock, 
and  the  name,  address,  and  description  of  the  transferee. 
The  particular  ticket  in  respect  of  this  transaction  was  dated 
October  9,  1908,  and  ran  as  follows:  ''This  ticket  is  put  for- 
ward by  W.  S.  Cutler,  stockbroker.  India  8Z.  10«.  No.  1007. 
Bank  of  England,  the  9th  day  of  October,  1908.  From  Miss 
Marian  May  Pearson,  of  6,  Bridge  Avenue,  Hammersmith, 
15442.  168.  for  58.  India  81.  108.  per  Cent.  Stock.  To  Abraham 
Loftus  Tottenham,  of  16,  York  Place,  W.,  Esquire,  N.A. 
Examined,"  &c.  It  is  a  document  that  generally  is  dropped 
into  a  box,  a  sort  of  letter-box,  which  is  open  until  1  o'clock  on 
transfer  days.  After  1  o'clock  it  is  handed  in  at  a  special  office 
together  with  an  expedition  fee  of  28.  6d.  It  is  not  a  statutory 
document,  but  is  a  form  of  document  adopted  by  the  Bank  in 
practice,  and  on  the  evidence  of  the  Bank  officers  the  object  of  the 
document  seems  to  be  to  enable  the  Bank  to  prepare  a  transfer 
and  thus  save  time.  The  next  step  is  the  attendance  of  the 
person  claiming  to  have  the  transfer  entered  and  registered  in 
the  books  of  the  Bank.    Sir  Robert  Finlay  in  his  argument 
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before  us  contended  that  the  identifying  broker  would  be  liable       c.  a. 
if  there  was  no  sending  in  of  the  tioket  by  him,  and  the  state-        idos 

ment  of  claim  makes  no  mention  of  the  ticket  as  a  material  bank  of 

fact.    The  Bank,  unless  there  is  a  witness  to  the  identification  ®^<*^^^"^ 

of    the  transferor,  would  not  allow  the  person  claiming  to  gittler. 

sign    the    transfer    to    do    so    unless    the    transferor    was    a  vaugun 

WilliuaiB  LJ, 

person  known  to  the  Bank  officials.  In  every  case  where 
there  is  no  power  of  attorney  the  transferor  has  to  be  present 
and  to  sign  the  transfer,  which  transfer  is  witnessed  by  a  clerk 
of  the  Bank  attending  in  the  transfer  office  and  by  the  identifier. 
In  a  case  of  identification  by  a  member  of  one  of  the  privileged 
classes  of  witnesses  the  witness  to  the  identification  is  not 
necessarily  the  person  who  puts  forward  the  ticket.  It  was 
admitted  that  it  is  known  to  the  Bank  that  in  practice  brokers, 
having  regard  to  the  Umited  number  of  brokers  on  the  list  and 
the  multiplicity  of  transferors,  do  not  know  personally  the  pro- 
posing transferor,  but  have  to  rely  upon  the  statement  of  some- 
body who  introduced  him  to  them.  In  my  judgment,  the  ticket 
which  is  required  in  practice  by  the  Bank  is  a  document  required 
merely  for  economy  of  time,  and  in  no  way  affects  the  character 
of  the  identification.  Thus  f&t  the  identification  is  merely 
identification  by  a  witness.  There  is  nothing  in  this  document 
which  requests,  directs,  or  demands  a  transfer.  It  is  the  transferor 
who,  except  in  cases  where  he  chooses  to  execute  the  transfer  by 
an  agent,  duly  appointed  by  power  of  attorney,  requests,  directs, 
or  demands  that  the  Bank  shall  exercise  its  ministerial  duty.  In 
the  present  case  there  can  be  no  doubt  but  that  the  would-be 
transferor,  the  forger,  herself  requested  the  Bank  of  England  to 
allow  her  to  sign  the  transfer  in  the  books  of  the  Bank,  and  on 
her  request  she  was  allowed  to  so. 

The  next  thing  relied  upon  against  the  defendant  is  that  he  is 
paid  by  the  transferor  a  fee  for  .his  attendance  at  the  Bank  for 
the  purpose  of  transferring  the  India  stock  on  behalf  of  the 
transferor,  and  that  that  fee  is  entered  up  in  the  defendant's 
brokerage  book.  I  do  not  think  that  these  documents  justify  a 
conclusion  that  the  defendant  was  acting  as  a  broker  in  the 
ordinary  sense  of  the  word.  He  clearly  was  not  receiving  the 
ordinary  broker's  commission  for  buying  or  selling,  a  commission 

Vol.  II.  1908.  Q  2 
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c.  A.       which  is  calculated  on  the  amount  bought  or  sold ;  he  was  receiving 

1908        a  fee  for  attending  the  transfer  as  a  witness.    The  principal 

Bank  of    being  present,  there  was  no  need  for  the  presence  of  a  broker 

KNGLAin)    q^j^  broker.    I  think  now  I  have  detailed  the  principal  facts  relied 

CuTLBB.    iipon  to  raise  the  implied  request  and  the  implied  warranty 

vaughan     arising  thereon. 

I  agree  with  A.  T.  Lawrence  J.  that  the  stockholder  could 
make  the  request  personally  or  by  an  agent,  and  either  expressly 
or  impliedly.  And  I  agree  that  the  question  is,  Did  the  defendant 
make  the  request  here  and  represent  that  he  made  it  on  behalf 
of  the  true  stockholder  ?  That  means,  as  I  understand  it,  did  he 
as  agent  for  the  stockholder  make  such  a  request  ?  It  is  plain 
that  he  made  no  express  request,  either  by  writing  or  by  word 
of  mouth.  He  did  nothing  which  corresponds  to  the  demand 
appearing  at  the  end  of  the  form  of  the  power  of  attorney  required 
by  the  Bank  of  England  to  be  used  when  the  application  is  made 
by  an  agent  to  be  allowed  to  execute  a  transfer  of  stock  on  behalf 
of  an  absent  stockholder.  There  is  nothing  equivalent  to  the 
words  "  I  demand  to  act  by  this  letter  of  attorney." 

A.  T.  Lawrence  J.  asks  himself  the  questions.  Did  the  defen- 
dant request  or  direct  the  plaintiffs  to  permit  the  transfer  of 
this  stock  to  be  made,  and  did  he  represent  that  he  made  such 
request  on  behalf  of  the  true  stockholder?  And  he  answers 
those  questions  in  the  affirmative.  The  facts  which  he  relies 
upon  to  justify  this  conclusion  he  thus  states:  ''I  think  the 
drawing  up  of  this  ticket,  the  taking  it  to  the  Bank,  the  pay- 
ment of  2«.  6d.  to  get  thtB  transfer  expedited  and  made  ready 
on  the  same  day,  the  attendance  at  the  Bank  with  the  proposed 
transferor,  and  the  identification  of  the  forger  as  the  stock- 
holder constitute,  when  taken  together,  as  distinct  a  request  to 
permit  the  transfer  to  be  made  in  the  books  as  the  '  demand  to 
act '  under  the  power  of  attorney  did  in  the  case  of  Starkey  v. 
Bank  of  England  "  (1) ;  and  he  adds  :  ''  He  (the  defendant)  said 
in  evidence  that  his  part  of  the  transaction  was  simply  putting  it 
through!  the  Bank.*'  The  learned  judge  does  not  rely  on  the 
ticket  alone  as  constituting  a  request.  The  learned  judge  on 
these  grounds  says :  "  I  come,  therefore,  to  the  conclusion  as  a 

(1)  [1903]  A.  C.  114. 
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matter  of  fact  that  the  defendant  did  request  the  Bank  to  permit       c.  a. 
Marian  May  Pearson  to  make  this  transfer,  and  did  identify  this        1908 


woman  Jeanie  as  Marian  May  Pearson,  the  true  owner  of  the     bank  of 
stock."  England 

V, 

It  seems  to  me  that  the  learned  judge  does  not  in  this  passage     gutlbb. 
sufficiently  bear  in  mind  that  the  question  is  not  the  mere  question      vanghAn 

•^  ^  ^  WlUIama  L.J. 

of  what  facts  are  proved  by  the  evidence,  but  what  inference  can 
the  Ciourt  draw  as  a  matter  of  law  from  the  facts  proved.  The 
request  is  not  a  fact,  but  an  inference  of  law  from  the  facts.  It  is 
an  inference  of  law.  The  soundness  of  this  conclusion  depends  to 
my  mind  entirely  upon  the  character  in  which  the  defendant  did 
the  acts  which  are  relied  upon  by  the  learned  judge  in  drawing 
the  conclusion  of  fact  which  he  does.  If  in  truth  and  in  fact  he 
was  a  witness,  I  do  not  think  that  these  acts  would  convert  him 
into  an  actor  in  the  transaction  making  a  request  which  would 
raise  a  warranty  of  identity.  I  have  already  expressed  my  view 
of  the  various  steps  in  the  transaction.  I  find  it  difficult  to 
suppose  that,  if  corresponding  steps  in  the  identification  of  the 
stockholder  had  been  taken  by  one  of  the  high  officials  of  the 
Bank  of  England,  or  if  one  of  the  past  and  present  representa- 
tives of  private  banks  or  any  other  person  who  derived  no  benefit 
from  the  transfer  being  carried  through  had  identified  the  would-be 
transferor,  this  would  have  been  treated  by  the  Bank  of  England 
as  an  identification  of  the  stockholder  which  constituted  a 
request  to  permit  a  transfer  to  be  made  in  the  books,  and  a 
promise  to  indemnify  the  Bank  in  case  the  identification  should 
be  a  mistake.  Sir  Robert  Finlay  in  his  argument  relied  strongly 
upon  the  fact  that  Mr.  Cutler  was  a  broker  and  received  a  fee  for 
identification,  to  which  I  would  observe  he  was  entitled  whether 
or  not  the  Bank  acted  on  his  evidence.  But  I  do  not  think  that 
the  fact  that  a  witness  received  a  fee,  be  that  witness  a  broker  or 
not  a  broker,  alters  the  character  of  his  function  and  converts  a 
witness  into  an  actor  in  the  transaction. 

It  is  remarkable  that  there  is  no  reported  case  in  which  the 
Bank  of  England  has  sued  a  broker  on  a  promise  to  indemnify 
based  on  identification  by  a  broker  whose  name  appears  in  the 
Bank's  list  of  brokers  introduced  to  the  Bank,  whose  identifica- 
tion the  Bank  will  receive  as  evidence  of  the  identity  of  the 

Q  2  2 
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G.  A.       transferor,  and  there  is  no  evidence  of  any  cnstom  throwing  on 

1908        broker  witnesses  such  an  obligation.     What  the  broker  does 

Bakk  of    when  he  identifies  is,  as  appears  from  the  forms  issued  by  the 

England    gant  itself,  an  attestation  of  identity  and  no  more.    The  very 

Cutler,    fact  that  the  Bank,  in  cases  where  the  amount  of  stock  is  over 

va^^      2000Z.,  will  not  act  upon  the  attestation  of  the  broker  is  strong 

to  shew  that  the  broker  makes  no  request  upon  which  the  Bank 

are  willing  as  of  course  to  permit  the  transfer  to  go  through. 

The  outcome  of  these  facts  and  considerations  which  I  have 
stated  is  that  I  have  grave  doubt  as  to  whether  the  judgment 
of  A.  T.  Lawrence  J.  can  be  supported.  I  am  well  aware  that 
the  trend  of  recent  cases  has  been  to  relieve  those  who  have 
performed  a  ministerial  duty  from  any  loss  consequent  upon  their 
acting  on  a  forged  instrument  in  the  performance  of  their 
ministerial  duty ;  and  there  can  be  no  doubt  that  in  this  case, 
if  the  Bank  acted  upon  the  request  of  Cutler,  the  defendant, 
Cutler  is  under  the  obligation  to  indemnify  the  Bank,  but  the 
Bank  must  prove  the  circumstances  upon  which  the  request  by 
Cutler  can  be  implied  as  a  matter  of  law.  Cutler,  in  fact  and  in 
form,  was  a  witness.  The  would-be  transferor,  Jeanie  Pearson, 
the  forger,  was  present,  and  demanded  to  sign  the  transfer  in  the 
Bank  books,  and  she  did  so  in  fact ;  there  was  no  necessity  for 
any  request  or  signature  of  any  one  but  the  woman  herself,  and 
it  seems  to  me  that  to  imply  a  request  by  Cutler  under  these 
circumstances  goes  beyond  any  of  the  cases  heretofore  decided. 
It  may  be  that  the  House  of  Lords  will  decide  that  a  request, 
and  the  consequent  obligation  to  indemnify  the  authority  which 
has  acted  to  its  detriment  upon  the  request,  ought  to  be  implied 
in  every  case  of  identification  by  one  of  the  privileged  classes 
whose  testimony  of  identification  the  Bank  by  its  practice  is 
willing  to  receive,  and  may  make  that  implication  whether  the 
sum  to  be'  transferred  exceeds  or  not  2000Z.,  or  it  may  be  that 
the  implication  is  limited  to  the  case  of  identification  by  a  broker ; 
but  I  think  that  the  implication  in  each  of  these  cases  will  be  an 
extension  beyond  anything  heretofore  decided. 

The  position  taken  up  by  the  Bank  of  England  seems  to  be 
that  they  will  decline  to  perform  their  statutory  duty  as  parlia- 
mentary book-keepers  in  reference  to  this   stock  unless  the 
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woold-be  transferor  is  identified  by  a  witness  who  will  undertake  to        c.  a. 
indemnify  the  Bank  if  it  should  turn  out  that  the  person  identified        1908 
is  not  in  fact  the  stockholder  entitled  to  the  stock  the  subject  of    bank  of 
the  proposed  transfer.    I  doubt  whether  the  Bank  of  England    England 
have  a  right  to  take  up  this  position,  and,  even  if  they  have,  I  think     Cittlbb. 
that  the  forms  should  expressly  state  on  the  face  of  them  the     vaughan 
liability  incurred  by  the    identifying  witness.      Under  these 
circumstances  I  think  that  the  right  conclusion  is  that  the  judg- 
ment of  A.  T.  Lawrence  J.  cannot  be  supported. 

Besides  the  points  to  which  I  have  already  referred,  Mr. 
Danckwerts  contended  that,  assuming  that  Cutler  did  give 
the  Bank  a  warranty,  the  Bank  would  have  no  cause  of 
action  against  him  unless  they  had  acted  on  that  warranty  in 
such  a  manner  as  to  incur  an  obligation  towards  somebody 
else,  and  then  that  the  only  cause  of  action  would  be  for 
damages  for  breach  of  warranty  measured  by  the  extent  of  the 
obligation  they  have  incurred  to  somebody  else ;  and  he  then 
took  all  the  transferees  from  Tottenham  to  Gibbs,  and  argued 
that  to  no  one  of  them  had  the  Bank  incurred  any  obligation. 
First,  he  contended,  and  rightly  contended,  that  no  one  of 
those  persons  could  claim  a  title  under  the  transfer  of  stock  by 
virtue  of  the  forged  transfer  of  Jeanie  Pearson,  because  such 
transfer  was  void  and  in  no  way  affected  the  title  of  the  true 
owner,  whose  name  was  forged;  and  he  cited  the  case  of  HUdyard 
V.  South  Sea  Co.  and  Keate  (1),  and  pointed  out  that  Sir  Joseph 
Jekyll  in  that  case  ordered  that  the  South  Sea  Company  should 
take  the  7002.  South  Sea  stock  transferred  to  the  defendant  by 
virtue  of  the  forged  letter  of  attorney  and  restore  it  to  the 
plaintiff  Hildyard ;  and  he  rightly  argued  from  this  that  the 
only  possible  claim  under  which  the  Bank  could  incur  an  obliga- 
tion would  be  a  claim  by  estoppel — ^a  claim,  that  is,  based  upon 
the  assumption  of  a  state  of  things  which  did  not  in  truth  exist — 
and  that,  in  order  to  avail  himself  of  such  an  estoppel,  the 
plaintiff  would  have  to  shew  a  cause  of  action  against  the  Bank 
for  doing  or  refusing  to  do  something  inconsistent  with  the 
plaintiff's  rights  as  stockholder,  which  the  estoppel  would  prevent 
the  Bank  from  denying.  It  is  plain  that  Tottenham,  for  whose 
(1)  2  P.  Wma.  6th  ed.  p.  76. 
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c.  A.  benefit  as  transferee  the  forged  transfer  was  presented  to  the 
1908  Bank,  could  not  rely  upon  any  such  estoppel.  And  then  he  said 
BAiTK  OP  ^^^  regard  to  Messrs.  Coutts,  who  took  a  transfer  from  Totten- 
England  ham,  that  they  were  not  induced  to  do  this  by  the  inscription  in 
GuTLBB.  the  bank  books  of  Tottenham's  name  as  a  stockholder,  but  by  a 
VMgfaMi  correspondence  which  they  had  which  purported  to  be  with 
Marian  May  Pearson,  but  was  really  conducted  by  Jeanie 
Pearson,  who  forged  her  sister's  name.  And  Mr.  Danckwerts 
further  contended  that,  as  far  as  both  Messrs.  Coutts'  bank  and 
Gibbs  were  concerned,  the  Bank  of  England  had  never  done 
anything  inconsistent  with  the  facts  which  they  were  estopped 
from  denying,  or  refused  to  do  anything  which  Coutts  &  Co.  or 
Gibbs  respectively  would  be  entitled  to  demand  in  accordance 
with  the  facts  which  the  Bank  were  estopped  from  denying.  This 
seems  to  be  accurate  in  fact.  What  the  Bank  seem  to  have  done 
was  this.  Having  the  power  to  vacate  all  these  transfers  flowing 
from  Jeanie  Pearson's  forgery,  they,  instead  of  doing  this,  which 
might  have  left  them  open  to  causes  of  action  based  on  representa- 
tions and  facts  which  the  Bank  were  estopped  from  denying, 
went  on  to  the  Stock  Exchange  and  purchased  stock  to  the 
amount  of  Marian  May  Pearson's  holding,  and  transferred  such 
stock  to  her,  and  left  Gibbs'  holding  undisturbed.  I  think  it 
may  be  said  in  answer  to  this  that  it  was  a  reasonable  course  for 
the  Bank  to  pursue,  since  it  might  mitigate  the  damages  for 
which  the  Bank  would  be  liable,  and  which  ultimately  Cutler 
would  have  to  pay  for  his  breach  of  warranty.  On  the  other 
hand  there  is  the  difficulty  that  it  may  be  doubted  whether 
Coutts'  bank,  having  been  paid,  or  Gibbs,  whose  holding  had 
not  been  vacated,  could  now  claim  the  benefit  of  the  estoppel : 
see  Simm  v.  Anglo-American  Telegraph  Co.  (1)  I  think  that  the 
answer  to  this  is  that  at  the  moment  the  Bank  elected  to  replace 
Miss  Marian  May  Pearson's  stock  it  was  open  to  them  to  have 
vacated  the  transfer  to  Gibbs  and  to  have  refused  to  pay  the 
dividends  to  him,  in  which  case  Gibbs  would  have  had  a  good 
cause  of  action  based  upon  the  inscription  in  the  books  of  the 
Bank  of  the  holding  of  his  transferors,  Coutts'  bank.  There  was 
another  point  made — that  the  Bank  of  England  ought  not  to 

(1)  6  a  B.  D.  188. 
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replace  the  stock,  the  only  remedy  of  Gibbs,  if  he  had  brought  his  0.  a. 

action,   being  damages,  and  that,  even  assuming  a  warranty,  1908 

Cutler  cannot  be  called  on  to  reimburse  the  Bank  the  money  bank  of 

expended  in  purchasing  the  stock  to  replace  Miss  Pearson's  ®^^^*"^ 


V. 


stock.    But  I  think  there  is  nothing  in  this  point.  Cutlbb. 

Fabwbll  L.J.  read  the  following  judgment : — The  appellant's 
contention  on  this  appeal  raises  two  points — (1.)  that  the  appel- 
lant has  come  under  no  liability  to  the  Bank,  and  (2.)  that,  if  he 
has,  the  Bank  have  suffered  no  damage  with  which  they  can 
charge  him.  A.  T.  Lawrence  J.  has  decided  against  both  these 
contentions,  and  I  agree  with  the  conclusion  at  which  he  has 
arrived.  The  law  on  the  subject  has  been  recently  stated  by 
Lord  Bavey  in  Sheffield  Corporation  v.  Barclay  (1)  thus:  ''I  think 
that  the  appellants  have  a  statutory  duty  to  register  all  valid 
transfers,  and  on  demand  of  the  transferee  to  issue  to  him  a 
fresh  certificate  of  title  to  the  stock  comprised  therein.  But,  of 
course,  it  is  a  breach  of  their  duty  and  a  wrong  to  the  existing 
holders  of  stock  for  the  appellants  to  remove  their  names  and 
register  the  stock  in  the  name  of  the  supposed  transferee  if  the 
latter  has,  in  fact,  no  title  to  require  the  appellants  to  do  so.  I 
am  further  of  opinion  that  where  a  person  invested  with  a 
statutory  or  common  law  duty  of  a  ministerial  character  is  called 
upon  to  exercise  that  duty  on  the  request,  direction,  or  demand 
of  another  (it  does  not  seem  to  me  to  matter  which  word  you 
use),  and,  without  any  default  on  his  own  part,  acts  in  a  manner 
which  is  apparently  legal  but  is,  in  fact,  illegal  and  a  breach  of 
the  duty,  and  thereby  incurs  liability  to  third  parties,  there  is 
implied  by  law  a  contract  by  the  person  making  the  request  to 
keep  indemnified  the  person  having  the  duty  against  any  liability 
which  may  result  from  such  exercise  of  the  supposed  duty.  And 
it  makes  no  difference  that  the  person  making  the  request  is  not 
aware  of  the  invalidity  in  his  title  to  make  the  request,  or  could 
not  with  reasonable  diligence  have  discovered  it."  The  Bank  in 
this  case  has  the  same  duty  and  is  in  the  same  position  towards 
holders  of  Lidia  stock  as  was  the  corporation  in  that  case  to  its 
bondholders.  The  only  question,  therefore,  is  one  of  fact.  Did 
(1)  [1906]  A.  C.  at  p.  399. 


282 


KING*S  BENCH  DIVISION. 


[1908] 


C.  A. 
1908 


Bank  of 
England 

V, 
CUTLBB. 

FftTwellLJ. 


the  appellant  reqaest,  direct,  or  demand  that  the  Bank  Bhould 
act?  A.  T.  Lawrence  J.  has  found  as  a  fact  that  he  did.  He 
~  says :  "  Did,  then,  the  defendant  request  or  direct  the  plaintiffs  to 
permit  the  transfer  of  this  stock  to  be  made?  If  he  did,  he 
comes  within  the  well-established  doctrine  expressed  by  Lord 
Davey  in  Sheffield  Coiyoration  v.  Barclay  (1)  in  these  words." 
A.  T.  Lawrence  J.  then  read  part  of  the  passage  from  Lord 
Davey's  judgment  set  out  above,  and  continued :  ''  The  Bank 
does  nothing  with  regard  to  the  transfer  of  stock  until  set  in 
motion  by  some  one.  Its  only  duty  is  to  permit  a  transfer  to  be 
made  at  the  request  or  by  the  direction  of  the  stockholder.  It 
then  prepares  the  transfer  in  the  transfer  books  without  charge. 
The  stockholder  can  make  the  request  either  personally  or  by 
agent,  and  either  expressly  or  impliedly.  Did  the  defendant 
make  it  here  and  represent  that  he  made  it  on  behalf  of  the  true 
stockholder  ?  He  says  himself  that  he  was  instructed  to  prepare 
a  transfer  and  to  put  a  ticket  forward.  I  think  the  drawing  up 
of  this  ticket,  the  taking  it  to  the  Bank,  the  payment  of  2s.  6d.  to 
get  the  transfer  expedited  and  made  ready  on  the  same  day,  the 
attendance  at  the  Bank  with  the  proposed  transferor,  and  the 
identification  of  the  forger  as  the  stockholder  constitute,  when 
taken  together,  as  distinct  a  request  to  permit  the  transfer  to  be 
made  in  the  books  as  the  '  demand  to  act '  under  the  power  of 
attorney  did  in  the  case  of  Starkey  v.  Bank  of  England."  (2)  He 
bases  his  finding  on  the  accumulated  facts  there  stated,  and  I 
see  no  object  in  discussing  what  would  have  been  the  case  if  this 
was  an  action  against  a  person  who  had  merely  appeared  to 
identify  a  transferor.  I  express  no  opinion  on  the  point.  But 
here  the  appellant  is  a  broker  whose  ordinary  course  of  business 
is  to  put  forward  transfers  and  carry  them  through.  He  is  also 
on  the  Bank's  list  of  privileged  brokers,  and  as  such  knows  that 
his  identification  will  be  accepted  as  sufficient.  He  puts  forward 
the  forger  as  the  real  Miss  Pearson  on  the  ticket  in  which  he 
requests  the  Bank  to  prepare  a  transfer.  He  attends  at  the 
Bank  on  the  execution  of  the  transfer  and  identifies  her,  and 
otherwise  acts  for  reward  in  the  manner  described  by  himself  in 
his  account  as  ''attending  at  the  Bank  for  the  purpose  of 
(1)  [1905]  A.  0.  at  p.  899.  (2)  [1903]  A.  0.  114. 
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transferring  same/'  and  in  his  book  as ''  transferring  India  8^  per  c.  a. 
Cent.  Stock."  He  put  forward  and  passed  the  transfer,  using  his  1908 
privileged  position  to  identify  her. 

It  is  to  be  observed  that,  although  the  law  as  stated  by 
Lord  Davey  requires  the  bank  or  corporation  acting  to  be  under 
a  duty  to  perform  a  ministerial  act  on  request,  it  does  not  require  FanreUL.j. 
that  the  person  making  the  request  should  fill  any  particular 
position.  (1)  It  is  a  question  of  fact  in  each  case,  and  I 
entirely  agree  with  the  finding  of  A.  T.  Lawrence  J.  that  the 
appellant  did  put  forward  the  forger  and  request  the  Bank 
to  accept  and  register  the  transfer  signed  by  her.  The  fact 
that  the  defendant  was  one  of  the  privileged  brokers  appears 
to  me  immaterial ;  it  is  a  privilege  granted  to  him  on  his  own 
request  and  for  his  own  benefit,  and  in  no  sense  makes  him  the 
Bank's  agent ;  and,  if  it  does  not  amount  to  this,  it  seems  to  me 
useless  as  a  defence.  Nor  does  it  appear  to  me  material  that  the 
Bank  in  case  of  transfers  over  20002*  takes  further  steps  to 
ensure  identity.  The  question  is  whether  it  can  be  said  to  be 
"  default "  on  their  part  not  to  do  so  in  the  smaller  cases.  I 
understand  the  evidence  in  this  case  was  that  ''where  the 
amount  is  below  that  sum  it  is  impracticable  for  the  Bank  to  do 
so."  (2)  I  understand  that  the  number  of  transfers  below  20002. 
is  so  large  and  the  necessity  for  expedition  so  great  that  it  would 
be  a  serious  impediment  to  business  in  general  if  such  transfers 
could  not  be  carried  through  with  rapidity.  But,  however  this 
may  be,  the  finding  that  it  is  impracticable  excludes  any  idea  of 
default.  A.  T.  Lawrence  J.  has  also  found  that  the  appellant 
was  agent  in  the  matter  for  the  alleged  transferor  and  liable  on 
that  ground  also.  I  express  no  opinion  on  this  point,  but  I 
prefer  to  rest  my  judgment  on  the  rule  of  law  stated  by  Lord 
Davey  and  cited  above. 

Then  it  is  said  that  the  Bank  has  suffered  no  loss  attributable 
to  the  appellant.  It  is  contended  that  the  forged  transfer  is  a 
nullity  (as  it  undoubtedly  was),  and  that  the  Bank  ought,  and 
indeed  were  bound,  to  have  treated  it  as  such,  and  to  have 
replaced  Miss  Pearson's  name  in  their  books  as  the  holder  of  this 
specific  stock.    On  the  facts  found  by  A.  T.  Lawrence  J.  this 

(1)  See  [1905]  A.  C.  at  p.  400.  (2)  See  [1907]  1  K.  B.  at  p.  892. 
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particular  stock  had  passed  before  action  from  the  original 
transferee  to  Messrs.  Ooutts,  the  bankers,  and  from  them  by  sale 
on  the  Stock  Exchange  to  Gibbs,  a  purchaser  for  value,  whose 
name  now  stands  in  the  Bank  books  as  the  holder  on  a  transfer 
from  Messrs.  Goutts.  It  is  plain,  therefore,  that  the  Bank  are 
vkrweUL.j.  estopped  from  denying  Gibbs'  title,  and  could  not  remove  his 
name  mero  motu.  It  is  true  that  a  title  by  estoppel  is  only 
good  against  the  person  estopped,  and  imports  from  its  very 
existence  the  idea  of  no  real  title  at  all,  yet  as  against  the  person 
estopped  it  has  all  the  elements  of  a  real  title.  What  would  have 
been  Miss  Pearson's  strict  rights,  if  she  had  brought  an  action 
against  the  Bank  and  Gibbs,  it  is  not  necessary  to  consider. 
There  is,  I  believe,  India  8^  per  Gent.  Stock  existing  to  the  extent 
of  nearly  seventy  millions,  and  Miss  Pearson's  16002.  differs  in  no 
respect  from  the  remaining  millions.  Stock  has  no  identity,  and 
it  is  open  to  question  whether  the  Court  would  compel  the  Bank 
to  go  through  the  form  of  taking  off  Gibbs'  name  in  order  to 
restore  to  her  that  particular  15002.  when  she  was  offered  the 
same  sum  bought  in  the  market.  (See  the  decree  in  Barton  v. 
North  Staffordshire  Ry.  Co.,  set  out  in  Seton  on  Decrees,  6th  ed. 
vol.  8,  p.  2808.)  But,  however  that  may  be,  I  am  of  opinion  that 
the  wrong-doer,  however  innocent  of  wilful  intention  to  do  wrong 
he  may  be,  has  no  equity  to  compel  the  Bank,  whom  he  has 
deceived,  or  Miss  Pearson,  whose  stock  he  has  caused  to  be 
removed  out  of  her  name,  to  take  any  steps  to  assist  him  further 
to  embarrass  the  Bank,  to  cast  doubts  on  the  title  of  all  registered 
holders,  or  to  try  and  throw  the  burden  on  an  innocent  person's 
shoulders.  To  hold  the  contrary  might  create  that  feeling  of 
insecurity  and  uneasiness  in  the  stockholders  referred  to  in 
Davis  V.  Bank  of  England  (1),  where  Best  G.J.  says :  "  But 
to  prevent  as  far  as  we  can  the  alarm  which  an  argument  urged 
on  behalf  of  the  Bank  is  likely  to  excite,  we  will  say  that 
the  Bank  cannot  refuse  to  pay  the  dividends  to  subsequent 
purchasers  of  these  stocks.  If  the  Bank  should  say  to 
such  subsequent  purchasers,  the  persons  of  whom  you  bought 
were  not  legally  possessed  of  the  stocks  they  sold  you,  the  answer 
would  be,  the  Bank,  in  the  books  which  the  law  requires  them  to 
(1)  2  Bing.  393,  at  p.  407. 
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keep,  and  for  the  keeping  which  they  reoeive  a  remuneration 
from  the  pnblie,  have  registered  these  persons  as  the  owners  of 
these  stocks,  and  the  Bank  cannot  be  permitted  to  say  that  sach 
persons  were  not  the  owners.  If  this  be  not  the  law,  who  will 
purchase  stock,  or  who  can  be  certain  that  the  stock  which  he 
holds  belongs  to  him  ?  It  has  ever  been  an  object  of  the  Legis- 
lature to  give  facility  to  the  transfer  of  sfiares  in  the  public 
funds."  In  my  opinion  the  appeal  fails  and  should  be  dismissed 
with  costs. 
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FanreU  L.  J. 


Ebnnedy  L.J.  read  the  following  judgment : — Having  had  the 
opportunity  of  reading  and  considering  the  written  judgment 
which  has  just  been  pronounced  by  Farwell  L.J.,  I  have  only  a 
few  words  to  add  to  the  expression  of  my  concurrence  in  that 
judgment  It  appears  to  me  that  upon  the  main  question — the 
right  of  the  plaintiffs  to  claim  an  indemnity  from  the  defendant 
in  respect  of  the  liability  of  the  plaintiffs  to  Miss  Marian  Pearson 
— the  decisive  issue  is  really  an  issue  of  fact ;  and  the  success  of 
the  defendant's  appeal  depends  in  regard  to  that  main  question 
argued  before  us  upon  his  being  able  to  satisfy  this  Court  that 
the  finding  of  A.  T.  Lawrence  J.  in  regard  to  this  issue  cannot 
be  supported  on  the  evidence.  We  are  bound  to  take  the  law  as 
it  has  been  laid  down  by  the  House  of  Lords  in  Starkey  v.  Bank 
of  England  (1),  and  later  in  Sheffield  Corpoi'ation  v.  Barclay.  (2) 
The  application  of  that  law  to  the  present  case  hangs,  I  think,  in 
the  particular  circumstances,  upon  the  answer  to  one  question — Is 
it  true  as  a  matter  of  fact  that  the  defendant  *'  requested,  directed,  or 
demanded  of"  the  plaintiffs  (to  use  the  language  of  Lord  Davey  (3) ) 
that  they  should  permit  the  transfer  in  their  books  of  the  India 
stock  which  the  true  owner  of  that  stock  had  not  authorized  ? 
Or,  to  put  the  same  question  in  a  slightly  different  form.  Did  the 
defendant's  conduct,  as  proved,  in  fact  amount  to  such  a  request, 
direction,  or  demand  ?  If  the  question  ought  to  be  answered,  as 
my  brother  A.  T.  Lawrence  has  answered  it,  in  the  afSrmative, 
then  there  is,  in  the  circumstances  of  the  present  case,  nothing 
upon  which,  so  far  as  regards  the  plaintiffs'  claim  to  indemnity, 

(1)  [1903]  A.  0.  114.  (2)  [1906]  A.  C.  392. 

3)  [1905]  A.  0.  at  p.  399. 
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c.  A.       the  defendant  can  successfully  seek  to  base  a  defence.    It  appears 

1908        to  me  that  the  decision  of  the  learned  judge  on  this  central  issue 

Bank  of    ^^  right.    He  has  held  that  the  proved  acts  of  the  defendant, 

England    ^^hich  he  sets  forth  (1),  and  of  which  the  identification  of  the 

Cutler,    forger  as  the  stockholder  is  only  one,  when  fairly  viewed  together* 

Keii^L.j.   do  constitute  such  a  request,  direction,  or  demand.    He  was,  I 

think,  entirely  justified  in  arriving  at  this  result  by  considering 

those  acts  collectively  and  in  the  aggregate,  and  the  inference  of 

fact  which  he  drew  from  such  a  consideration  was,  in  my  opinion, 

a  legitimate   inference.    If  this  be  granted,  then    upon    the 

evidence  there  is  nothing  else  which,  according  to  the  principles 

of  the  decision  of  the  House  of  Lords,  can  properly  be  treated  as 

wanting  to  the  proof  of  the  plaintiffs'  right  to  indemnity.    Upon 

the  further  question  raised  by  the  defendant's  counsel  as  to  the 

insufficiency  of  proof  of  actionable  damage,  I  see  nothing  that  I 

can  usefully  add  to  the  judgment  of  A.  T.  Lawrence  J.  in  the 

Court  below  and  the  judgment  of  Farwell  L.J.  in  this  Court. 

Appeal  dismissed. 

Solicitors  for  plaintiffs :  Freskfields. 
Solicitors  for  defendant :  Christopher  <k  Roney. 

(I)  [1907]  1  Z.  B.  at  p.  906. 

E.  L. 
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Fadoiy — Fencing  of  Mcuikineryy  Absence  of — Person  suffering  hodily  Injury  _ 
— Offence — Limitation  of  Time  for  laying  Information — Factory  and 
Workshop  Act,  1901  (1  Edw.  7,  c.  22),  ss.  10,  135,  136,  146. 

Sect.  10  of  the  Factory  and  Workshop  Act,  1901,  proyides  that  a 
factory  in  which  there  is  a  contravention  of  the  provisions  of  that  section 
with  regard  to  the  fencing  of  machinery  '*  shall  be  deemed  not  to  be  kept 
in  conformity  with"  the  Act,  and  by  s.  135,  if  a  factory  is  not  kept  in 
conformity  with  the  Act,  the  occupier  thereof  shall  be  liable  to  a  fine. 
By  8.  136,  if  any  person  suffers  any  bodily  injury  in  consequence  of  the 
occupier  of  a  factory  **  having  neglected  to  observe  any  provision  "  of 
the  Act,  the  occupier  shall  be  liable  to  a  fine.  Sect.  146  provides  that 
the  information  for  an  offence  under  the  Act  shall  be  laid  within  three 
months  after  the  date  at  which  the  offence  comes  to  the  knowledge  of 
the  inspector  for  the  district  within  which  the  offence  is  charged  to  have 
been  oonunitted. 

On  January  21  the  fact  that  certain  machinery  at  the  defendants* 
factory  was  unfenced,  in  contravention  of  s.  10,  came  to  the  knowledge 
of  the  inspector  of  the  district.  On  July  31,  in  consequence  of  the 
machinery  still  being  unfenced,  a  person  suffered  bodily  injury.  On 
October  24  an  information  was  laid  charging  that,  on  July  31,  the 
defendants*  factory  was  not  kept  in  conformity  with  the  Act,  whereby  a 
person  suffered  bodily  injury. 

The  magistrate  dismissed  the  information  on  the  ground  that  it  was 
out  of  time,  inasmuch  as  it  had  not  been  laid  within  three  months  of 
January  21 : — 

Hdd,  that  ss.  135  and  136  create  separate  and  distinct  offences ;  that 
the  offence  with  which  the  defendants  were  charged  was  the  offence 
under  s.  136 ;  and  that,  that  offence  having  been  committed  on  July  31, 
the  information  had  been  laid  in  time. 

Rule  nisi  calling  upon  George  Paul  Taylor,  Esq.,  one  of  the 
magistrates  of  the  police  courts  of  the  metropolis  sitting  at  the 
South  Western  Police  Court,  and  Hugh  Stevenson  &  Sons, 
Limited,  to  shew  cause  why  the  magistrate  should  not  state  a 
case  for  the  opinion  of  the  Court. 

On  October  24,  1907,  an  information  was  preferred  by  one 
Gailey,  an  inspector  of  factories  and  workshops,  against  Hugh 
Stevenson  &  Sons,  Limited,  the  defendants,  for  that  on  July  81, 
1907,  a  certain  factory  within  the  intent  and  meaning  of  the 
Factory  and  Workshop  Act,  idOl  (1),  of  which  the  defendants 

(1)  The  Factory  and  Workshop  Act,  contains  provisions  with  respect  to 
1001  (1  Edw.  7,  c.  22),  s.  10,  sub-s.  1,      thefencingof  machinery  in  a  factory; 
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were  then  the  occupiers,  was  not  kept  in  conformity  with  the 
Act — that  is  to  say,  certain  machinery  dangerous  to  persons 
employed  or  working  there,  to  wit  a  certain  platen  machine,  was 
not  securely  fenced  as  required  by  the  Act,  whereby  a  certain 
person  named  Jennie  Flower  suflFered  bodily  injury. 

On  the  hearing  of  the  information  it  was  proved  that  on 
January  21, 1907,  the  inspector  Gailey  visited  the  defendants' 
factory,  and  found  that  certain  machines  which  under  s.  10  of 
the  Act  ought  to  have  been  fenced  were  unfenced.  Gailey  there- 
upon cautioned  the  defendants'  manager  that  the  Act  required 
the  machines  to  be  fenced.  On  July  81,  1907,  one  of  the 
machines  still  remained  unfenced,  and  in  consequence  Flower 
suffered  bodily  injury,  her  right  hand  being  caught  in  the 
machine,  with  the  result  that  she  lost  two  fingers. 


and  by  sub-s.  2  :  ''A  factory  in 
which  there  is  a  contravention  of 
this  section  shall  be  deemed  not  to 
be  kept  in  conformity  with  this  Act." 

Sect.  136:  «*(1.)  If  a  factory  or 
workshop  is  not  kept  in  conformity 
with  this  Act,  the  occupier  thereof 
shall  be  liable  to  a  fine  not  exceeding 
ten  pounds  and,  in  the  case  of  a 
second  or  subsequent  conviction  in 
relation  to  a  factory  within  two 
years  from  the  last  conviction  for  the 
same  offence,  not  less  than  one  pound 
for  each  offence.*' 

Sect.  136:  "If  any  person  is 
killed  or  dies  or  suffers  any  bodily 
injury  or  injury  to  health,  in  conse- 
quence of  the  occupier  of  a  factory 
or  workshop  having  n^lected  to 
observe  any  provision  of  this  Act  or 
any  regulation  made  in  pursuance 
of  this  Act,  the  occupier  of  the  fac- 
tory or  workshop  shall  be  liable  to 
a  fine  not  exceeding  one  hundred 
pounds  .... 

**  Provided  as  follows: — 

"  (b)  The  oocupier  shall  not  be 
liable  to  fine  under  this  section 
^f  an  information  against  him 


for   not  observing   the    pro- 
vision  or   regulation   to  the 
breach  of  which  the  death  or 
injury  was   attributable  has 
been    heard    and   dismissed 
previous  to  the  time  when 
the  death  or  injury  was  in- 
flicted." 
Sect.  146:   **The  following  pro- 
visions shall  have  effect  with  respect 
to  summary  proceedings  for  offences 
and  fines  under  this  Act : — 
"  (1.)  The  information  shall  be  laid 
within  three  months  after 
the  date  at  which  the  offence 
comes  to  the  knowledge  of 
the  inspector  for  the  dis- 
trict    within     which     the 
offence  is  charged  to  have 
been  committed,  or,  in  case 
of  an  inquest  being  held  in 
relation  to  the  offence,  then 
within  two  months  after  the 
conclusion  of  the  inquest, 
so,  ho,wever,  that  it  be  not 
laid  after  the  expiration  of 
six  months  from  the  com- 
mission of  the  offence:" 


r 


2  K.  B.  mNGPB  BENCH  DIVISION.  289 

On  behalf  of  the  defendants  it  was   contended  that  under        1908 


8. 146,  Bub-B.  1,  of  the  Act  the  information  ought  to  have  been        rjsx 
laid  within  three  months  of  the  time  when  the  fact  that  the     f^^Q^. 
machine  was  anfenced  came  to  the  knowledge  of  the  inspector  of 
the  district  and  that  the  defendants  could  not  be  convicted. 

The  inspector  submitted  that  the  offence  of  having  machinery 
nnfenced  was  a  continuing  offence,  and  that  in  any  case  the 
prosecution  was  maintainable,  inasmuch  as  the  information  was 
laid  within  three  months  of  July  81,  1907,  when  the  machine 
was  unfeneed. 

The  magistrate  upheld  the  defendants*  contention,  and 
dismissed  the  information  and  declined  to  state  a  case. 

Cecil  Walsh,  for  the  defendants,  shewed  cause.  Under  s.  146  of 
the  Factory  and  Workshop  Act,  1901,  the  information  in  the 
case  of  an  offence  under  the  Act  must  be  laid  within  three  months 
after  the  date  at  which  the  offence  came  to  the  knowledge  of  the 
inspector.  In  this  case  there  was  a  failure  to  fence  the 
machinery  as  required  by  s.  10,  and,  therefore,  the  defendants  were 
liable  under  s.  135  to  a  penalty  for  the  offence  of  not  keeping  the 
factory  in  conformity  with  the  Act.  The  inspector  knew  of  the 
absence  of  the  machinery  on  January  21,  and  the  three  months, 
therefore,  began  to  run  from  that  date,  and  the  magistrate  rightly 
held  that  the  proceedings  were  out  of  time.  The  fact  that  the 
absence  of  fencing  caused  a  person  to  suffer  bodily  injury  on 
July  81  does  not  render  the  defendants  guilty  of  a  fresh  offence 
on  that  date.  The  Act  nowhere  makes  it  an  offence  to  cause  a 
person  to  suffer  bodily  injury.  The  offence  with  which  the 
defendants  were  charged  is  that  dealt  with  in  s.  1S6  of  failing  to 
keep  a  factory  in  conformity  with  the  Act.  Under  s.  186,  if  a 
person  is  killed  or  dies  or  suffers  bodily  injury  in  consequence  of 
the  occupier  of  a  factory  having  neglected  to  observe  the  pro- 
visions of  the  Act,  the  occupier  of  the  factory  becomes  liable  to 
severer  penalties  than  would  otherwise  have  been  the  case,  but 
the  only  object  of  that  section  is  to  increase  the  penalty,  not  to 
create  a  different  offence,  and  that  this  is  so  clearly  appears 
from  the  language  of  sub-s.  (b)  of  s.  186.  The  provisions  of 
s.  146  as  to  inquests  also  shew  a  clear  distinction  between 
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1908       the   date  of  the  commission  of  the  offence  and  the  date  of 


Bex       the  death. 
Tatlob  [Dablino  J.    Suppose  a  person  is  injured  through  the  absence 

of  fencing  and  the  occupier  of  the  factory  is  summoned  and 
fined  and  the  injured  person  subsequently  dies,  can  the  occupier 
be  further  fined  ?] 

Tes.  The  summons  could  be  restored  and  a  further  penalty 
inflicted.  Sect.  186,  sub-s.  (6),  contemplates  the  possibility  of 
further  proceedings. 

Rowlatt,  in  support  of  the  rule.  Sects.  185  and  186  are 
entirely  distinct  and  deal  with  different  matters.  There  may  be 
cases  under  s.  186  where  no  offence  is  committed  unless  there  is 
death  or  injury.  Sect.  185  imposes  a  penalty  for  not  keeping  a 
factory  '*  in  conformity  with  "  the  Act.  Those  are  technical 
words  referring  solely  to  s.  10  and  other  sections  where  those 
words  are  used.  The  language  of  s.  186  is  different,  for  it  deals 
with  death  or  injury  caused  by  a  neglect  to  observe  "  any  provi- 
sion "  of  the  Act.  There  are  many  provisions  of  the  Act  distinct 
from  fencing,  such  as  those  in  ss.  90 — 95,  with  regard  to  cotton 
cloth  factories.  A  non-compliance  with  the  provisions  of  those 
sections  would  not  render  the  occupier  of  the  factory  liable  to  a 
penalty  under  s.  185  for  not  keeping  the  factory  in  conformity 
with  the  Act,  for  s.  95  provides  its  own  procedure.  This  shews 
that  the  words  ^'not  kept  in  conformity''  in  s.  185  do  not 
embrace  everything  brought  within  s.  186.  The  proviso  to  s.  186 
strongly  supports  this  view,  for  it  shews  that,  where  there  is 
a  prosecution  under  s.  186,  a  previous  prosecution  for  a  different 
offence  may  be  pleaded  as  a  defence,  which  could  not  otherwise 
be  done.  It  follows  that  the  offence  in  the  present  case  was 
committed  on  July  81,  and  the  proceedings  were  therefore  in 
time. 

LoBD  Alverstonb  G.J.  The  question  which  we  have  to  consider 
in  this  case  is  the  construction  of  s.  146  of  the  Factory  and  Work- 
shop Act,  1901,  which  provides  that  with  respect  to  summary 
proceedings  for  offences  under  the  Act ''  the  information  shall  be 
laid  within  three  months  after  the  date  at  which  the  offence 
comes  to  the  knowledge  of  the  inspector  for  the  district."   That  is 
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a  limitation  claase,  and  it  has  been  laid  down  many  times  that  a        1908 
limitation  clause  must  be  construed  strictly.    In  the  present       bbz 
case  the  inspector  visited  the  defendants'  factory  on  January  21     x^y^i^, 
and  then  saw  that  the  machinery  in  question  was  unfenced,  and  ^^^  iJ^tone 
it  is  contended  that  the  ofifence  with  which  the  defendants  are        ^"^' 
charged  then  came  to  the  knowledge  of  the  inspector  within  the 
meaning  of  s.  146,  and  that  the  three  months  within  which  the 
information   has  to  be  laid  therefore  ran  from  January  21. 
The  information  was  not  in  fact  laid  till  October  24,  and  if  the 
contention  of  th^  defendants  is  well  founded  it  was  out  of  time. 
In  my  opinion  the  question  really  depends  on  whether  ss.  185 
and  186  of  the  Act  are  sections  dealing  with  the  same  offence, 
B.  186  merely  adding  a  heavier  penalty  in  the  event  of  certain 
consequences  resulting    from  the  commission  of   the  offence 
which  is  dealt  with  in  s.  185.    I  must  admit  that  I  was  for  a 
time  somewhat  impressed  with  Mr.  Walsh's  argument^  though  I 
do  not  think  he  answered  all  the  difficulties  that  lay  in  his  way, 
for  he  was  obliged  for  the  purpose  of  his  argument  to  contend 
that  if  a  person  had  been  fined  under  s.  185  for  not  keeping 
machinery  fenced,  and  subsequently  a  person  was  injured  through 
the  machinery  still  being  unfenced,  the  information  could  in  some 
way  or  other  be  revived  and  a  further  and  larger  fine  inflicted 
under  s.  186.    I  know  of  no  procedure  by  which  that  could  be 
done,  and  my  present  view  is  that  if  proceedings  are  taken  for  an 
offence  under  s.  185,  and  are  disposed  of  either  by  an  acquittal  or 
conviction,  there  is  an  end  of  the  matter,  and  no  further  proceed- 
ings can  be  taken  in  respect  of  that  particular  matter.    The 
question  is,  as  I  have  said,  do  ss.  185  and  186  deal  with  the  same 
offence?     Sect.  185  imposes  a  fine  if  a  factory  is  not  kept  in 
conformity  with  the  Act,  and  in  one  sense  it  may  be  said  that, 
whenever  the  occupier  of  a  factory  fails  to  comply  with  the 
statutory  regulations  or  to  provide  things  which  the  Act  requires 
him  to  provide,  he  fails  to  keep  his  factory  in  conformity  with 
the  Act ;  for  example,  in  the  present  case  there  was  a  contraven- 
tion of  8.  10  by  reason  of  the  failure  to  fence  the  machinery, 
and  therefore  the  factory  under  that  section  is  to  be  deemed  not 
to  be  kept  in  conformity  with  the  Act ;  it  is  not  disputed  that  that 
was  in  itself  an  offence  which  could  have  been  dealt  with  under 
YOLIL  1908.  B  2 
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1908  6.  185.    But  I  am  satisfied  with  and  accept  the  argument  that 

rbz  &•  186  was  intended  to  create  fresh  offences  and  that  its  operation 

Ta^b.  ^®  ^^*  limited  to  oflfences  which  can  also  be  dealt  with  under 

—  s.  185. 

Lofd  Alverstone 

^'^'  8ect.  186  provides  that  "  If  any  person  is  killed  or  dies  or 

suffers  any  bodily  injury  or  injury  to  health,  in  consequence  of 
the  occupier  of  a  factory  or  workshop  having  neglected  to  observe 
any  provision  of  this  Act  or  any  regulation  made  in  pursuance 
of  this  Act,  the  occupier  of  the  factory  or  workshop  shall  be 
liable  to  a  fine  not  exceeding  one  hundred  pounds."  The  language 
of  s.  186  is  different  from  and  wider  than  that  of  s.  185.  Sect.  186 
deals  only  with  a  factory  or  workshop  which  is  not  kept  in  con- 
formity with  the  Act,  whereas  s.  186  introduces  the  non-observance 
by  the  occupier  not  only  of  any  of  the  provisions  of  the  Act,  but  also 
of  the  regulations  made  in  pursuance  of  the  Act.  There  is,  further, 
the  fact  that  the  penalty  imposed  is  much  larger.  Looking  at 
s.  186  as  a  whole,  I  do  not  think  it  was  intended  merely  to  enable 
a  larger  fine  to  be  imposed  in  the  cases  which  are  dealt  with  in 
B.  185.  We  have  been  referred  to  a  group  of  sections  in  the 
Act,  Nos.  90  to  95,  containing  provisions  or  regulations  which 
the  occupier  of  a  factory  has  to  observe  relating  to  the  tempera- 
ture of  factories,  the  provision  of  water,  and  matters  of  that  sort 
to  which  the  language  of  s.  185  is  not  applicable ;  and  in  those 
cases  it  seems  to  me  that,  if  the  provisions  or  regulations  were 
not  complied  with  and  death  or  bodily  injury  resulted,  there 
would  be  an  offence  which  could  only  be  dealt  with  under  s.  186. 
In  other  words,  I  come  to  the  conclusion  that  s.  186  does  create 
offences  in  cases  which  would  not  of  necessity  be  offences  under 
s.  185.  In  the  present  case  the  offence  charged  against  the 
defendants  is  that  on  July  81  their  factory  was  not  kept  in  con- 
formity with  the  Act,  whereby  a  certain  person  suffered  bodily 
injury.  In  my  opinion  that  offence  is  one  dealt  with  by  s.  186 
and  not  by  s.  185,  and  it  follows  that  the  three  months'  limita- 
tion does  not  run  from  January  21,  but  from  July  81,  and, 
therefore,  the  proceedings  were  commenced  in  time. 

BiDLBT  J.     I  am  of  the  same  opinion     I  entirely  agree  with 
the  reasoning  of  my  Lord,  and  I  have  very  little  to  add.    I  think 


Ridley  J. 
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the  argument  is  well  founded  that  the  words  "kept  in  con-        1^8 
formity  with  this  Act "  in  s.  185  are  intended  to  bear  a  special       bbz 
meaning  with  reference  to  s.  10  and  the  other  sections  of  the     taylob. 
Act  in  which  they  occur.  But  apart  from  that  argument,  I  should 
come  to  the  conclusion  that  s.  186  creates  an  entirely  distinct 
offence  from  that  dealt  with  in  s.  186  ;   and  I  think  there  would 
be  great  difficulty  in  construing  the  Act  otherwise.   The  language 
of  s.  186  clearly  points  to  the  fact  that  it  was  intended  to  create 
a  separate  offence  where  death  or  injury  resulted  from  the  neglect 
to  observe  any  provision  of  the  Act  or  any  regulation  made  in 
pursuance  of  it. 

Dabling  J.  I  am  of  the  same  opinion.  I  think  the  proviso  (6) 
in  s.  186  is  very  strong  to  shew  that  ss.  185  and  186  are  dealing 
with  entirely  separate  and  distinct  offences.  There  are  through- 
out this  Act  a  large  number  of  different  provisions  and  regulations 
which  have  to  be  observed  by  the  occupiers  of  factories  and 
workshops  and  the  non-observance  of  which  is  made  an  offence. 
Then  s.  186  creates  another  offence  in  different  circumstances. 
It  would  seem  that,  but  for  the  proviso  (b)  to  s.  186,  even  the 
dismissal  of  a  summons  under  s.  185  would  not  have  prevented 
proceedings  being  taken  under  s.  186.  That  shews,  I  think,  very 
clearly  that  the  two  sections  are  entirely  distinct,  because  the 
proviso  {b)  was  required  to  enable  a  person,  who  had  been  charged 
with  an  offence  under  s.  185  and  acquitted,  to  plead  that  acquittal 
as  a  defence  when  charged  with  an  offence  under  s.  186.  I  was 
for  some  time  much  impressed  with  Mr.  Walsh's  argument,  but 
I  could  not,  and  cannot  now,  see  how  proceedings  could  be  taken 
under  s.  186,  if  there  had  already  been  proceedings  under  s.  185, 
unless  a  fresh  summons  were  taken  out.  This  consideration  also 
supports  the  view  that  the  two  sections  are  dealing  with  separate 
offences.  I  come  to  the  conclusion,  therefore,  that  in  the  present 
case  the  question  of  time  must  be  considered  with  regard  to  the 
offence  created  by  s.  186,  and  the  proceedings  were  therefore 
commenced  in  time.  R^  absolute. 

Solicitor  for  prosecution  :  Solicitor  to  the  Treasury. 

Solicitor  for  defendants  :  Gf.  Harris. 

F.  O.  B. 
B  2  2 


J 
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•  1908  PENNINGTON,  Appbllant  v.   PINCOCK,  Rbspondbnt. 

April  3, 

Licensing  Ada — IrUoodcaiing  Liquor — Sale  in  marked  Measure — ^*  Long pulV* 

— Licensing  Act,  1872  (35  <fc  36  Vict,  c.  94),  «.  8. 


By  the  Licensing  Act,  1872,  b.  8,  all  intoxicating  liquor  which  is  sold 
by  retail,  and  not  in  cask  or  bottle,  and  is  not  sold  in  a  quantity  less 
than  half  a  pint,  is  to  be  sold  in  measures  marked  acoording  to  the 
imperial  standards.  The  appellant,  who  was  the  holder  of  an  off  licence 
for  the  sale  of  beer,  was  asked  for  a  pint  of  beer  by  a  customer.  The 
appellant,  in  the  presence  and  sight  of  the  customer,  twice  filled  a 
properly  marked  half -pint  measure  and  poured  the  contents  into  a  jug, 
which  had  been  handed  to  him  by  the  customer,  and  added  a  further 
quantity  of  beer  to  the  jug  from  the  tap.  The  jug,  containing  a  pint 
and  a  gill  of  beer,  was  then  handed  to  the  customer,  who  paid  the 
appellant  the  price  of  a  pint  of  beer  : — 

Eeld  that,  as  the  pint  of  beer  had  been  measured  in  a  properly  marked 
measure  in  the  presence  and  sight  of  the  customer,  no  offence  had  been 
committed  under  s.  8,  and  that  the  subsequent  addition  of  a  further 
quantity  of  beer  was  immaterial. 

Addy  V.  BlaJce,  (1887)  19  Q.  B.  D.  478,  distinguished.* 

Casb  stated  by  justices  for  the  Wigan  petty  sessional  division 
of  Lancashire. 

An  information  was  preferred  by,  the  respondent  against  the 
appellant  under  s.  8  of  the  Licensing  Act,  1872  (1),  charging  that 
the  appellant,  on  September  10,  1906,  at  Ince-in-Makerfield, 
in  the  county  of  Lancaster,  did  unlawfully  sell  intoxicating 
liquor,  to  wit  beer  by  retail,  not  in  cask  or  bottle,  in  a  quantity 
more  than  half  a  pint  in  a  measure  not  marked  according  to  the 
imperial  standard. 

At  the  hearing  of  the  information  the  following  facts  were 
proved  or  admitted : — The  appellant  was  a  grocer  and  provision 
dealer  carrying  on  business  at  148,  Warrington  Road,  Lower  Ince, 
in  the  county  of  Lancaster,  and  he  was  also  the  holder  of  an  off 
licence  in  respect  of  the  said  premises  for  the  sale  of  beer.    The 

(1)  Licensing  Act,  1872  (35  &  36  cask  or  bottle,  and  is  not  sold  in  a 

Vict.  c.  94),  s.  8:   *<  Every   person  quantity  less  than  half  a  pint,  in 

shall   sell   all    intoxicating    liquor  measures  marked  according  to  the 

which  is  sold  by  retail  and  not  in  imperial  standards." 
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respondent  was  a  snperintendent   of  police  in  the  said  petty        1908 
sessional  division.  Pbnnikotoh 

On  September  10,  1906,  one  Ada  Cockshott,  acting  upon  the  pj^Q^^ 
instmctions  of  the  respondent,  entered  the  appellant's  licensed 
premises,  and,  handing  a  jug  to  the  appellant,  asked  him  for  a 
pint  of  beer.  The  appellant,  in  the  presence  and  sight  of 
Ada  Cockshott,  took  a  glass  measure  of  the  capacity  of  half  a  pint, 
properly  marked  according  to  the  imperial  standard,  filled  it 
twice,  and  each  time  poured  the  beer  from  the  glass  measure  into 
the  jug.  The  appellant  then,  in  the  presence  and  sight  of 
Ada  Cockshott,  placed  the  jug  with  the  beer  therein  under  the 
tap  and  pumped  into  the  jug  an  additional  quantity  of  beer.  The 
appellant  then  handed  the  jug  and  beer  to  Ada  Cockshott,  who 
paid  the  appellant  for  a  pint  of  beer.  There  was  then  in  the  jug 
a  pint  and  a  gill  of  beer  imperial  standard  measure. 

A  copy  of  a  resolution  passed  by  the  justices  at  the  last  pre- 
ceding general  annual  licensing  meeting  condemning  the  practice 
of  giving  the  '*  long  pull  "  had  been  served  on  the  appellant. 

On  behalf  of  the  appellant  it  was  contended  that  there  is  some- 
times a  difficulty  in  measuring  beer  exactly  in  a  marked  measure 
owing  to  the  froth  on  the  beer,  and  that  the  object  of  the  appel- 
lant in  adding  a  small  quantity  after  the  beer  had  been  poured  from 
the  measure  into  the  jug  was  to  make  sure  that  the  full  quantity 
asked  for  was  supplied ;  further,  that,  inasmuch  as  the  beer  was 
measured  in  a  measure  properly  marked  according  to  the  imperial 
standard  in  the  presence  of  the  purchaser,  the  addition  of  the 
quantity  added  was  not  an  offence,  and  that  the  appellant  was 
entitled  to  add  without  measuring  any  quantity  of  beer,  and  that 
such  an  addition  would  not  constitute  an  offence  within  the 
meaning  of  s.  8  of  the  Licensing  Act,  1872. 

It  was  established  to  the  satisfaction  of  the  justices  that  there 
was  no  difficulty  in  measuring  beer  exactly  in  a  duly  marked 
measure,  and  that  the  extra  quantity  was  added  in  order  to  give 
the  '*  long  pull,"  and  not  to  make  sure  that  the  full  quantity 
asked  for  was  supplied. 

The  justices  were  of  opinion,  first,  that  the  beer  supplied  to 
Ada  Cockshott  should  have  been  supplied  to  her  in  a  measure  of 
the  denominational  capacity  representing  the  bulk  demanded  by 
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1908  her ;  and,  secondly,  that  the  appellant,  by  twice  filling  the  smaller 
.Pemkington  measure  with  beer  and  pouring  the  contents  into  the  jug  and 
PiKoooK  superadding  to  the  beer  so  in  the  jug  the  further  unmeasured 
quantity  of  beer  and  then  handing  over  to  Ada  Cockshott  the 
jug  and  entire  contents  in  exchange  for  the  price  of  a  pint  of 
beer,  was  evading  and  acting  in  contravention  of  s.  8  of  the 
Act,  and  they  therefore  convicted  the  appellant. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
justices  were  right  in  law  in  convicting  the  appellant. 

Avoryy  K.C,  and  Bonsey,  for  the  appellant.  It  is  not  an  offence 
under  s.  8  of  the  Licensing  Act,  1872,  to  measure  a  pint  of 
beer  by  means  of  a  half-pint  measure.  The  justices  appear  to 
have  thought  that  the  Act  can  only  be  complied  with  by  using  a 
measure  of  the  same  denominational  capacity  as  the  quantity 
asked  for  by  the  customer,  but  in  some  cases,  as,  for  example,  if 
a  customer  asked  for  a  pint  and  a  half  of  beer,  that  is  obviously 
impossible.  The  beer  was  measured  and  poured  into  the  jug  in 
the  presence  and  sight  of  the  customer,  and  therefore  no  offence 
was  committed.  Addy  v.  BUike  (1)  is  distinguishable,  for  there 
the  customer  did  not  see  the  beer  drawn  and  never  saw  it  whilst 
it  was  in  the  measure.  If  the  beer  was  properly  sold  by 
measure  it  is  immaterial  that  the  appellant  subsequently  added 
a  further  quantity.  Sect.  8  does  not  make  the  ''  long  pull " 
an  offence. 

Overend  Evam,  for  the  respondent.  The  appellant  was 
rightly  convicted.  There  was  no  sale  of  beer  until  the  jug  was 
handed  over  to  the  customer.  The  sale  was  of  the  contents 
of  the  jug,  and  it  was  not  a  sale  in  a  properly  marked  measure : 
Payne  v.  Thomas.  (2)  It  is  stated  in  Faterson's  Licensing  Acts, 
18th  ed.  at  p.  864,  that  under  s.  8  a  person  may  be  convicted 
for  selling  by  the  "  long  pull." 

LoBD  Alvbrstonb  G.J.  In  my  opinion  this  conviction  cannot 
be  supported.  The  object  of  s.  8  of  the  Licensing  Act,  1872,  is 
to  secure  that  the  purchaser  of  intoxicating  liquor  shall  get  full 
measure,  and  it  is  accordingly  provided  that  all  intoxicating 

(1)  19  a  B.  D.  478.  (2)  (1890)  60  L.  J.  (M.O.)  3. 
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liqaor  sold  by  retail,  and  not  in  cask  or  bottle,  shall  be  sold        1908 
in  measures  marked  according  to  the  imperial  standards.    The  pENNiNOToif 
facts  found  by  the  magistrates  are  that  a  customer  of  the    pjj^^j^ 
appellant  handed  him  a  jug  and  asked  to  be  served  with  a  pint        — 

Lord  Alrentone 

of  beer.  The  appellant,  in  the  presence  and  sight  of  the  o.j. 
customer,  twice  filled  a  properly  marked  half-pint  measure  and 
emptied  it  into  the  jug.  It  is  not  an  offence  under  s.  8  to 
measure  a  pint  by  means  of  a  half-pint  measure,  and  if  the 
beer  is  measured  into  the  jug  in  the  presence  and  sight  of  the 
customer  it  is  a  sale  by  imperial  measure.  The  question  is 
when  does  the  sale  take  place,  and  the  facts  of  the  present  case 
distinguish  it  from  Addy  v.  Blake  (1),  where  the  judgments  of 
A.  L.  Smith  and  Wills  J  J.  were  based  on  the  fact  that  the 
customer  in  that  case  did  not  see  the  beer  drawn  and  never  saw 
it  while  it  was  in  the  measure,  and  there  was  no  sale  until  the 
jug  was  handed  over  to  the  purchaser. 

Another  point  taken  on  behalf  of  the  respondent  is  that  after 
the  appellant  had  drawn  and  measured  the  pint  of  beer  and  had 
poured  it  into  the  jug  he  added  a  further  quantity  of  beer  to 
the  contents  of  the  jug.  We  are  not  concerned  in  this  case  with 
the  question  whether  it  is  an  offence  to  give  what  is  known  as 
the  "  long  pull " ;  I  am  not  aware  of  any  enactment  which 
makes  it  an  offence.  If  the  Act  had  been  complied  with  as 
to  the  sale  of  beer  by  a  marked  measure,  as  in  my  opinion  it  had 
been,  the  subsequent  addition  of  more  beer  is  not  an  offence 
under  s.  8.  The  appeal  must  be  allowed  and  the  conviction 
quashed. 

BiDLET  and  Dablino  JJ.  concurred. 

Appeal  (Mowed. 

Solicitors  for  appellant:  Neve,  Beck  dt  Kirby,  for  Albert  E. 
Baiicher,  Wigan. 

Solicitors  for  respondent :  Snow,  Fox  d  Higginson,  for 
Harcourt  E.  Clare,  Wigan, 

(1)  19  Q.  B.  D.  478. 

F.  O.  E. 
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1908       THE  ROYAL  COLLEGE   OP  VETERINARY  SURGEONS, 
^^'^  ^-  Appellants  v.  COLLINSON,  Respondent. 

Veterinary  Surgeon— Qualified  Person — Veterinary  Surgeons  Act,  1881  (44  <fe 
46  Vict.  c.  62),  s,  17,  suh-s.  1 — Use  of  Description  by  an  unqualified 
Person  stating  special  QuaJifictUion — "  Canine  Specialist,** 

By  the  Veterinary  Surgeons  Act,  1881  (44  &  46  Vict.  c.  62),  8.  17, 
sub-8.  1,  Any  person  not  possessing  the  prescribed  qualification  who 
after  December  31,  1883,  "takes  or  uses  ....  any  name,  title, 
addition,  or  description  stating  that  he  is  ....  a  practitioner  6f 
veterinary  surgery  or  of  any  branch  thereof,  or  is  specially  qualified 
to  practise  the  same,"  shaU  be  liable  to  a  fine. 

The  respondent,  who  was  not  possessed  of  the  qualifications  specified 
by  the  section,  exhibited  outside  his  residence  a  board  with  his  name 
and  the  words  *' Canine  specialist.  Dogs  and  cats  treated  for  all 
diseases": — 

Heldy  that  these  words  constituted  a  description  stating  that  he  was 
specially  qualified  to  practise  a  branch  of  veterinary  surgery,  and  that 
he  was  therefore  liable  under  the  section. 

Case  stated  by  justices. 

An  information  was  preferred  on  behalf  of  the  Royal  College 
of  Veterinary  Surgeons  against  one  Gollinson  for  that  he  on 
January  15, 1908,  at  Eingston-upon-Thames,  then  not  being  on 
the  register  of  veterinary  surgeons  and  not  holding  the  veterinary 
certificate  of  the  Highland  and  Agricultural  Society  of  Scotland, 
did  unlawfully  use  and  take  an  addition  and  description  stating 
that  he  was  specially  qualified  to  practise  a  branch  of  veterinary 
surgery,  contrary  to  s.  17  of  the  Veterinary  Surgeons  Act, 
1881.(1) 

Upon  the  hearing  of  the  information  the  justices  found  that 
Collinson  was  not  a  member  of  the  Royal  College  of  Veterinary 

(1)  By  the  Veterinary   Surgeons  takes  or  uses  the  title  of  veterinary 

Act,  1881  (44  &  46  Vict  c.  62),  s.  17,  surgeon  or  veterinary  practitioner,  or 

sub-s.  1 :  **If  after  the  31st  day  of  any  name,  title,  addition,  or  descrip- 

December,  1883,  any  person,  other  tion,  stating  that  he  is  a  veterinary 

than  a  person  who  for  the  time  being  surgeon  or  a  practitioner  of  veterinary 

is  on  the  register  of  veterinary  sur-  surgery  or  of  any  branch  thereof, 

geons,  or  who  at  the  time  of  the  or  is  specially  qualified  to  practise 

passing  of  this  Act  held  the  veteri-  the  same,  he  shall  be  liable  to  a 

nary  certificate  of  the  Highland  and  fine  .  .  .  .  " 
Agricultural    Society   of   Scotland, 
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Surgeons,  and  was  not  on  the  register  of  veterinary  surgeons,        1908 
and  that  he  did  not  hold  the  veterinary  certificate  of  the  Highland      royal 
and  Agricultural  Society  of  Scotland,  and  that  on  January  15,  VBTBBraABY 
1908,  he  exhibited  outside  his  residence  a  board  upon  which    surgeons 
were  displayed  the  words ''  M.  CoUinson,  canine  specialist.  Dogs  collikbon. 
and  cats  treated  for  all  diseases." 

The  justices  held  that  these  words  did  not  constitute  an 
infraction  of  the  Act  and  dismissed  the  information,  but  stated 
this  case  for  the  opinion  of  the  Court. 

Morton  Smith,  for  the  appellants.  The  justices  were  wrong. 
The  object  of  the  Veterinary  Surgeons  Act,  1881,  appears  from 
the  preamble :  "  Whereas  it  is  expedient  that  provision  be  made  to 
enable  persons  requiring  the  aid  of  a  veterinary  surgeon  for  the 
cure  or  prevention  of  diseases  in  or  injuries  to  horses  and  other 
animals,  to  distinguish  between  qualified  and  unqualified  practi- 
tioners." Then  by  s.  2  veterinary  surgery  is  defined  as  "  the 
art  and  science  of  veterinary  surgery  and  medicine."  Sect.  14 
confirms  the  charters  of  the  Royal  College  of  Veterinary  Surgeons, 
and  in  those  charters  the  explanation  of  the  expression  veterinary 
college  is  found — "  a  school  of  veterinary  art  in  which  the 
anatomical  structure  of  horses,  cattle,  sheep,  dogs,  and  other 
domesticated  animals,  the  diseases  to  which  they  are  subject, 
and  the  remedies  proper  to  be  applied,  are  investigated  and 
regularly  taught."  Sect.  16  deals  with  persons  falsely  representing 
that  they  are  fellows  or  members  of  the  college,  and  s.  17,  under 
which  this  information  is  laid,  with  persons  impliedly  represent- 
ing that  they  are  specially  qualified  in  veterinary  surgery.  The 
description  given  of  himself  by  the  respondent,  "Canine  specialist. 
Dogs  and  cats  treated  for  all  diseases,"  taken  as  a  whole,  comes 
within  that  section. 

A  man  professing  to  keep  a  **  veterinary  forge  "  has  been  held 
to  come  within  the  section :  Royal  College  of  Veterinary  Swrgeons 
V.  Bx>bin8on.  (1)  [He  also  cited  Royal  College  of  Veterinary 
Surgeons  v.  Groves.  (2)] 

The  respondent  did  not  appear. 

(1)  [1892]  1  a  B.  567.  (2)  (1893)  67  J.  P.  505. 
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1908  Lord  Alyebbtonb  CJ.    It  is  unfortunate,  I  think,  that  this 

^oYj^j,      case  has  not  been  argued  for  the  respondent,  but  I  have  a  very 

VBTBwif  ^  Y  strong  view  that  this  decision  is  wrong.    It  seems  to  me  that  the 

SuBOEONs   mischief  aimed  at  by  this  Act  appears  in  the  preamble  :   "  It  is 

CoLLiNsoN.  expedient  that  provision  be  made  to  enable  persons  requiring  the 

aid  of  a  veterinary  surgeon  for  the  cure  or  prevention  of  diseases 

in  or  injuries  to  horses  and  other  animals,  to  distinguish  between 

qualified  and  unqualified  practitioners."    "  Veterinary  surgery  " 

means  the  art  and  science  of  veterinary  surgery  and  medicine. 

There  is  no  definition  of  ''  veterinary,"  as  far  as  I  know,  in  this 

or  any  other  statute.    It  seems  to  me  that  the  object  of  the  Act 

was  that,  in  respect  of  animals  who  cannot  speak  for  themselves, 

the  people  who  are  to  treat  them  should  be  persons  who  have 

some  recognized  qualification.     [His  Lordship  read  s.  17,  and 

continued : — ]  In  my  opinion  that  section  deals  with  cases  where 

the  man  does  not  call  himself  a   veterinary  surgeon,  nor   a 

practitioner  of  veterinary  surgery,  but  where  he  indicates  that  he 

is  specially  qualified  to  practise  the  same  by  some  addition  to 

his  name,  or  other  description. 

It  is  not  unimportant  to  see  that  the  charters  were  confirmed 
by  this  Act.  The  charters  were  charters  for  the  es^tablishment 
of  the  college ;  it  is  there  expressed  to  be  "  a  school  of  veterinary 
art,  in  which  the  anatomical  structure  of  horses,  cattle,  sheep, 
dogs,  and  other  domesticated  animals,  the  diseases  to  which  they 
are  subject,  and  the  remedies  proper  to  be  applied,  are  investi- 
gated and  regularly  taught."  Therefore  it  seems  to  me,  taking 
the  Act  and  the  charters  together,  that  for  the  purpose  of  this 
Act  the  mischief  aimed  at  is  the  misleading  description  by  people 
as  to  their  qualifications  for  treating  animals,  including  dogs, 
and  possibly  cats,  but  certainly  dogs. 

The  notice  put  up  by  the  respondent  was  in  these  words,  '*  M. 
CoUinson,  canine  specialist.  Dogs  and  cats  treated  for  all 
diseases."  It  seems  to  me  impossible  to  give  to  the  words 
"  canine  specialist "  the  mere  meaning  that  he  is  a  judge  of  dogs, 
or  that  he  is  a  breaker  of  dogs,  or  that  he  could  tell  the  breed  of 
dogs ;  to  my  mind  it  means  canine  specialist  in  reference  to  the 
words  that  follow.  As  I  understand  it,  anybody  would  say, 
looking  at  this  notice, ''  This  man  says  he  is  a  specialist  in  the 
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diseases  of  dogs."    I  cannot  think  there  is  any  other  meaning  to        i908 

be  attached  to  those  words,  and,  therefore,  if,  as  I  think,  the  Legis-      j^^^al 

latnre  meant  to   say  that  a  person  who  indicates  that  he  is  College  of 
.«  .  .  Vbterikabt 

specially  qualified  to  practise  the  treatment  of  the  diseases  of  dogs    Suboeons 

is  not  to  do  so  unless  he  has  obtained  the  necessary  veterinary  oollikson. 

qualification,  the  respondent  comes  within  the  section.     The  ^©^  Ih^tone 

section  was  intended  to  stop  as  far  as  possible  persons  from        ^'^' 

treating  animals  for  diseases  unless  they  are  qualified  veterinary 

surgeons  and  to  prevent  unqualified  persons  from  treating  them 

unless  they  really  tell  the  public  that  they  are  not  veterinary 

surgeons.    It  seems  to  me  that  the  words  in  the  notice  before 

us  do  indicate  that  the  respondent  had  the  kind  of  qualification 

which  the  statute  says  a  person  must  not  indicate  unless  he  has 

proper  qualifications.    Of  course  I  am  dealing  only  with  the 

case  of  a  man  who  practises  for  fees ;  I  am  not  dealing  with 

the  case  of  a  man  who  does  so  as  an  act  of  kindness  or  anything 

of  that  kind. 

I  myself  think  that  this  case  is  a  much  clearer  infringement 
of  the  statute  than  was  the  case  of  Royal  College  of  Veterinary 
Surgeons  V.  Robinson.  (1)  I  doubt  very  much  whether  I  should 
have  decided  that  case  in  the  same  way.  I  should  have  thought 
that  a  man  who  put  up  "  Veterinary  forge  "  might  very  well  be 
understood  to  mean  merely  that  he  was  a  good  smith  because 
he  understands  the  structure  and  the  anatomy  of  horses'  feet. 
I  only  mention  that  because  I  do  not  in  any  way  decide  this 
case  on  the  authority  of  Royal  College  of  Veterinary  Surgeons 
V.  Robinson.  (1)  But  I  think  this  case  is  stronger.  With  regard 
to  Royal  College  of  Veterinary  Surgeons  v.  Oroves  (2),  that  was  the 
case  of  a  man  who  held  himself  out  as  a  chemist,  who  sold 
drugs.  He  did  not  suggest  that  he  was  going  to  treat  the 
diseases ;  therefore  that  case  is  not  in  point.  There  is  nothing 
in  the  authorities  to  indicate  that  I  ought  not  to  take  the  view 
I  do,  namely,  that  the  respondent  did  mean  to  state  to  the 
public  that  he  was  specially  qualified  to  treat  the  diseases  of 
dogs,  and  I  think  that  that  was  a  direct  infringement  of  the 
statute. 

I  understand  my  brothers  do  not  entertain  so  clear  an  opinion 
(1)  [1892]  I  Q.  B.  667.  (2)  67  J.  P.  606, 
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1908       npon  the  point,  bnt  holding  this  opinion    I  feel   bound    to 

BoTAL      express  it. 
College  of 

SuROBONB       BiDLBY  J.    I  concur,  but  with  hesitation,  in  the  opinion  of  the 
CoLLiiffBON  ^^^^  Chief  Justice.     With  regard  to   the  decision    of  Royal 
CoUege  of  Veterinary  Surgeons  v.  Robinson  (1),  that  case  seems  to 
have  been  decided  as  it  was  because  the  Court  thought  that  the 
words  "  Veterinary  forge  "  implied  that  any  person  taking  horses 
to  the  forge  would  get  the  benefit  of  veterinary  skill  and  treat- 
ment for  them.    I  do  not  think  myself  that  I  should  so  have 
understood  those  words ;  and  I  much  doubt  whether  if  that  case 
had  come  before  me  I  should  have  decided  it  in  the  same  way.   I 
ought  not  to  say  more  than  that.    There  it  is ;  and,  so  far  as  it 
goes,  it  is  an  authority  on  the  interpretation  of  this  section.   The 
case  before  us  is  a  different  one.   The  word  "  veterinary  "  nowhere 
appears  in  the  description  put  forward  by  the  respondent.    I 
admit  that  that  is  not  conclusive  in  his  favour,  because  s.  16 
deals  with  that.   Sect.  17  appears  to  me  to  indicate  that  a  person 
in  order  to  offend  against  that  section  must  put  forward  a 
description  which  is  equivalent  to  a  statement  that  he  has  got 
the  skill  of  a  veterinary  surgeon.    The  words  are,  '*  any  name, 
title,  addition,  or  description  stating  that  he  is  a  veterinary 
surgeon  or  a  practitioner  of  veterinary  surgery  or  of  any  branch 
thereof,  or  is  specially  qualified  to  practise  the  same."    It  is 
quite  true  that  the  words  do  occur  '*  or  is  specially  qualified  to 
practise  the  same,"  but  I  think  those  words  must  be  read  in  con- 
junction with  the  preceding  words  and  must  be  taken  to  mean  a 
description  indicating  that  he  is  specially  qualified  as  a  veterinary 
surgeon.    They  are  in  the  same  sentence,  and  it  is  clear  that  the 
section  was  passed  with  a  view  of  preventing  a  person  from 
practising  as  a  veterinary  surgeon  unless  he  is  one.     That  is 
what  it  comes  to.     The  words  ''or  is  specially  qualified  to 
practise"  are  added  out  of   caution   in   case  there  should  be 
some  mode  found  by  persons  of  escaping  from  the  previous- 
more  particular  words. 

In  the  present  instance  respondent's  notice  said  "  Canine 
specialist.    Dogs  and  cats  treated  for  all  diseases."    If  I  were 

(1)  [1892]  1  Q.  B.  667. 
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asked  when  I  saw  a  notice  of  this  kind,  ''Do  you  think  it  is        1908 
a  veterinary  surgeon  who  put  up  that  notice  ? "   I  should  say      botIl 
"  Certainly  not.    If  he  were  he  would  put  up  a  very  different  ^emnabt 
notice.     He  is  a  quack ;  that  is,  he  is  a  quack  in  the  veterinary    Subobons 
line.    The  same  word  that  we  use  in  regard  to  an  unqualified  Oollikson. 
surgeon  or  other  doctor   for  human    beings    applies  to  this      Bidi^j. 
person  as  a  doctor  for  dogs.''    But  many  a  quack  is  a  good 
doctor,  and  I  suspect  there  is  many  a  person  who  knows  about 
dogs  and  their  diseases  and  who  gives  them  very  good  treatment, 
and  who  is  a  benefit  to  them,  who  is  not  a  veterinary  surgeon. 
I  think  we  ought  to  be  careful  how  we   interfere  with  that. 
Sometimes  it  is  a  long  way  to  where  the  veterinary  surgeon's 
nearest  place  of  abode  is,  and  the  wretched  animal  has  to  be 
taken  a  long  distance.    I  am   rather   loth    in    any    way   to 
extend  the  operation  of  this  Act  of  Parliament.    I  should  be 
inclined  to  give  it  a  narrower  construction  if  I  could  do  so,  and 
to  say  that  so  long  as  a  person  does  not  pretend  to  a  skill  such 
as  qualifies  the  real  veterinary  surgeon  he  ought  not  to  be  held 
to  be  within  these  provisions.    However,  my  Lord  thinks  other- 
wise, and  I  suppose  I  am  wrong   in   taking  that  view.    The 
other  view  is  this.    The  respondent  has  said  here  that  he  does 
understand  about  diseases  of  dogs,  and  therefore  he  says  that  he 
has  a  special  knowledge  of  that  subject.    If  that  is  the  view 
that  prevails  with  my  Lord,  I  do  not  think  myself  strong  enough 
to  object  to  it. 

Dabling  J.  I  have  come  to  the  conclusion  that  this  appeal 
should  be  allowed,  though  I  confess  with  very  great  difficulty. 
The  only  words  which  seem  to  me  to  apply  to  this  case  are  the 
words  in  s.  17,  ''specially  qualified."  The  question  for  us  is 
whether  the  notice  put  forward  by  the  respondent  does  indicate 
that  he  is  specially  qualified.  He  does  say  that  he  is  a  "  canine 
specialist."  My  brother  Bidley  says  he  would  understand  that 
to  mean  that  he  was  a  quack — a  person  practising  without  any 
veterinary  qualification  as  a  dog  doctor.  I  suppose  that  is  what 
most  people  would  think.  He  claims  to  be  a  specialist  to  do 
with  regard  to  dogs  something  which  would  cure  them  of  diseases. 
That  seems  to  me  to  come  within  the  words  of  the  section — 
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1908       specially  qualified  to  practise  veterinary  sargery.    I  shoald  have 

^U)YAi.     ^^1^  ^^  liberty  to  take  a  di£ferent  view,  perhaps,  if  it  had  not 

^BWNiJtT  "^^^^  '^^  **^®  ®*®®  ^*   Royal   College  of  Veterinary  Surgeons  v. 

SuBGEovB   Robinson.  0)     If  I  had  had  to  decide  that  case  in  the  first 

Ck>LLiN80K.  instance,  I  shoald  have  had  very  great  doubt  whether  the 

dJI^j,     designation  ''Veterinary  forge'*   was  an    offence    within    the 

section.    I  should  have  thought  myself  that  it  was  merely  a  way 

of  describing  in  rather  high-flown  terms  a  shoeing  forge.    But 

there  is  the  case,  and  if  that  interpretation  was  put  upon  it  in  a 

weaker  case  than  this  I  do  not  see  how  I  can  differ  from  the 

conclusion  to  which  my  Lord  has  come.     If  I  could,  I  should 

do  so. 

Appeal  allowed. 

Solicitor  for  appellants  :  O.  Thatcher. 

A.  P.  P.  K. 


1908       BIRSTALL  CANDLE  COMPANY  v.  DANIELS;  SAUNDERS, 
^^^^  ^^'  Claimant. 

Practice — County  Court — ExecuUon — Warrant  sent  to  Foreign  Court — Binding 
the  Property  in  Goods  of  Execution  Debtor — Time — County  Courts  Act, 
1888  (51  A  62  Vict.  c.  43),  «.  IdS—Sale  of  Goods  Act,  1893  (56  A  67 
Vict.  c.  71),  s.  26. 

Where  a  warrant  of  execution  against  the  goods  of  a  judgment  debtor 
has  been  issued  out  of  a  county  court  and  is  sent  by  the  high  bailiff  of 
that  court  under  s.  168  of  the  Ck>unty  Ck>urts  Act,  1886,  to  the  registrar 
of  another  county  court  for  execution  against  the  goods  of  the  judgment 
debtor  then  within  the  jurisdiction  of  that  other  court,  the  time  from 
which  the  writ  of  execution  binds  the  property  in  those  goods  of  the 
judgment  debtor  under  s.  26  of  the  Sale  of  (jK>ods  Act,  1893,  is  the  time 
at  which  the  warrant  of  execution  is  issued  by  the  registrar  of  that 
other  court  to  the  high  bailiff  of  that  court. 

Plaintiff's  appeal  from  the  Merthyr  Tydvil  County  Court. 

On  July .  18  the  plaintiff  obtained   judgment    against   the 

defendant  in  the  Dewsbury  County  Court.    On  the  same  day  at 

11 .80  A.M.  application  was  made  by  the  plaintiff  to  the  registrar 

of  that  court  for  the  issue  of  execution  against  the  goods  of  the 

(1)  [1892]  1  Q.  B.  667. 
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defendant ;  a  warrant  of  execution  was  issued,  and  was  in  the 
hands  of  the  warrant  of&cer  of  the  Dewsbury  County  Court  at 
4.80  P.M.  on  July  18.  The  defendant  had  no  goods  within  the 
jurisdiction  of  the  Dewsbury  County  Court,  but  had  some  goods 
within  the  jurisdiction  of  the  Merthyr  Tydvil  County  Court,  and, 
therefore,  later  in  the  day  on  July  18  the  high  bailiff  of  the  Dews- 
bury County  Court  sent  the  warrant  of  execution,  in  accordance 
with  the  provisions  of  s.  168  of  the  County  Courts  Act,  1888  (1), 
to  the  registrar  of  the  Merthyr  Tydvil  County  Court  requiring 
execution  of  the  warrant  against  goods  of  the  defendant  then 
within  the  jurisdiction  of  that  county  court.  The  warrant  was 
received  by  the  registrar  at  Merthyr  Tydvil  on  July  19,  and 
goods  of  the  defendant  within  the  jurisdiction  of  the  Merthyr 
Tydvil  County  Court  were  taken  in  execution  under  it. 
The  goods  were  claimed  by  the  claimant,  who  was  the  trustee 
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(1)  County  Courts  Act,  1888  (51 
&  52  Vict.  c.  43),  8.  158:  *'In  all 
cases  where  a  warrant  of  execution 
shall  have  issued  against  the  goods 
and  chattels  of  any  person  or  an 
order  for  his  commitment  shall  have 
been  made,  and  such  person,  or  his 
goods  and  chattels,  shall  be  out  of 
the  jurisdiction  of  the  court,  it  shall 
be  lawful  for  the  high  bailiff  of  the 
court  to  send  the  warrant  of  execu- 
tion or  order  of  commitment  to  the 
registrar  of  any  other  court  within 
the  jurisdiction  of  which  such  person, 
or  his  goods  and  chattels,  shall  then 
be  or  be  believed  to  be,  with  a 
warrant  thereto  annexed,  imder  the 
hand  of  the  high  bailiff  and  seal  of 
the  court  from  which  the  original 
warrant  or  order  issued,  requiring 
execution  of  the  same,  and  the 
registrar  of  the  court  to  which  the 
same  shall  be  sent  shall  seal  or 
stamp  the  same  with  the  seal  of  his 
court  and  issue  the  same  to  the  high 
bailiff  of  his  court;  and  thereupon 
such  last-mentioned  high  bailiff  shall 
be  authorized  and  required  to  act  in 


all  respects  as  if  the  original  warrant 
of  execution  or  order  of  commitment 
had  been  directed  to  him  by  the 
court  of  which  he  is  the  high  bailiff, 
and  shall  within  such  time  as  shall  be 
prescribed  return  to  the  bailiff  of  the 
court  from  which  the  same  originally 
issued  what  he  shall  have  done  in 
execution  of  such  process,  and  shall 
within  such  time  as  shall  be  pre- 
scribed, pay  oyer  all  moneys  re- 
ceived in  pursuance  of  the  warrant 
or  order  ;...*' 

Sale  of  Goods  Act,  1893  (56  &  57 
Vict.  c.  71),  s.  26 :  "A  writ  of  fieri 
facias  or  other  writ  of  execution 
against  goods  shall  bind  the  pro- 
perty in  the  goods  of  the  execution 
debtor  as  from  the  time  when  the 
writ  is  delivered  to  the  sheriff  to  be 
executed ;  and  for  the  better  mani- 
festation of  such  time,  it  shall  be  the 
duty  of  the  sheriff,  without  fee,  upon 
the  receipt  of  any  such  writ  to  endorse 
upon  the  back  thereof  the  hour,  day, 
month  and  year  when  he  received 
the  same." 
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of  a  deed  executed  by  the  defendant  at  5.80  p.m.  on  Jaly  18,  by 
which  the  defendant  assigned  the  goods  to  the  trustee  for  the 
benefit  of  his  creditors. 

The  high  bailiff  interpleaded,  and  on  the  trial  of  the  issue  the 
county  court  judge  gave  judgment  for  the  claimant  on  the 
ground  that,  the  deed  of  assignment  having  been  executed  before 
the  warrant  of  execution  was  issued  out  of  the  Merthyr  Tydvil 
County  Court,  the  trustee  had  acquired  a  good  title  to  the  goods. 

The  plaintiff  appealed. 


Cavanaghf  for  the  plaintiff.  Under  s.  26  of  the  Sale  of  Goods 
Act,  1898,  a  writ  of  execution  binds  the  property  in  the  goods  of 
the  execution  debtor  *'  as  from  the  time  when  the  writ  is  delivered 
to  the  sheriff  to  be  executed,"  and  it  was  decided  in  Murgatroyd 
V.  Wright  (1)  that  the  effect  of  that  section,  as  applied  to  execution 
in  the  county  courts,  is  to  bind  the  property  from  the  time  at 
which  application  is  made  for  the  writ.  In  this  case,  therefore,  as 
the  writ  was  applied  for  in  the  Dewsbury  County  Court  before  the 
execution  of  the  deed  of  assignment,  the  trustee  has  no  title  to 
the  goods  as  against  the  plaintiff,  the  execution  creditor.  It  is 
immaterial  that  the  warrant  was  subsequently  sent  to  the  Merthyr 
Tydvil  Court  for  execution ;  that  is  only  part  of  the  machinery 
for  executing  the  warrant. 

John  Sankey^  for  the  claimant.  The  question  is,  Who  was  the 
person  charged  with  the  enforcement  of  the  writ  of  execution  ? 
because  s.  26  speaks  of  the  writ  being  delivered  **  to  the  sheriff 
to  be  executed."  The  high  bailiff  of  Dewsbury  County  Court 
could  not  execute  it,  because  the  debtor  had  no  goods  within  the 
jurisdiction  of  that  court.  Therefore  the  warrant  had  to  be 
sent  to  the  Merthyr  Tydvil  Court,  and  before  it  could  be  enforced 
there  the  registrar  of  that  court  had,  under  s.  158  of  the  County 
Courts  Act,  1888,  to  seal  it  with  the  seal  of  the  court  and  then 
issue  it  to  the  high  bailiff  of  the  court.  Until  that  had  been 
done  in  the  Merthyr  Tydvil  Court  there  was  no  one  charged 
with  the  execution  of  the  warrant,  and  it  follows  that  the  time  at 
which  the  warrant  was  issued  to  the  high  bailiff  of  the  Merthyr 
Tydvil  Court  is  the  time  as  from  which  the  goods  are  bound ; 
(1)  [1907]  2  K.  B.  333. 


V. 

Daniels. 
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bat  before  that   time  had  arrived  the  deed  of  assignment  had        1908 
been  executed,  and,  therefore,  the  trustee  had  a  good  title  as    biestall 
against  the  execution  creditor.     If  the  argument  for  the  piaintifif    (5^^^^^^ 
is  good,  it  follows  that  an  execution  issued  out  of  one  court  might 
be  ousted  by  the  subsequent  arrival  of  a  warrant  previously  issued 
out  of  another  court. 
Cavanagh  replied. 

Ridley  J.  The  question  in  this  case  arises  under  s.  158  of 
the  County  Courts  Act,  1888,  and  s.  26  of  the  Sale  of  Goods  Act, 
1898,  and  in  my  opinion  the  county  court  judge  came  to  a  right 
decision.  The  warrant  of  execution  was  issued  out  of  the  Dews- 
bury  County  Court,  and  was  in  the  hands  of  the  high  bailiff  of 
that  court,  on  July  18,  before  the  time  of  the  execution  of  the 
deed  by  which  the  judgment  debtor  assigned  his  goods  to  a  trustee, 
the  claimant,  for  the  benefit  of  his  creditors.  The  warrant  was 
then  transferred  under  s.  158  of  the  County  Courts  Act,  1888, 
to  the  Merthyr  Tydvil  County  Court,  and  was  issued  to  the 
high  bailiff  of  that  court  on  July  19.  The  question  is  which  of 
those  two  issuings  of  the  warrant  is  to  be  regarded  as  the 
crucial  one  for  the  purpose  of  s.  26  of  the  Sale  of  Goods  Act, 
which  provides  that  '^a  writ  of  fieri  facias  or  other  writ  of 
execution  against  goods  shall  bind  the  property  in  the  goods  of 
the  execution  debtor  as  from  the  time  when  the  writ  is 
delivered  to  the  sheriff  to  be  executed."  I  think  it  is  true  to  say 
that  the  warrant  of  execution  was  issued  at  Dewsbury,  and  that 
by  means  of  another  warrant  which  under  s.  158  was  annexed 
to  it  and  sent  with  it  to  Merthyr  Tydvil  it  was  kept  alive  and 
issued  again ;  though  possibly  it  might  be  more  correct  to  .say 
that  it  was  issued  for  the  first  time  out  of  the  Merthyr  Tydvil 
County  Court.  But  which  of  the  two  issues  is  the  delivery  to 
the  sheriff  within  s.  26  ?  But  for  the  case  put  by  Mr.  Sankey, 
it  might  be  that  when  the  warrant  was  issued  to  the  high 
bailiff  of  the  Dewsbury  Court  he  was  charged  with  its  enforce- 
ment, if  there  were  any  goods  of  the  judgment  debtor  within 
the  jurisdiction  of  that  court,  and,  therefore,  that  he  was  the 
officer  to  whom  the  writ  was  delivered  to  be  executed  within 
B.  26.    But  what  would  be  the  position  if,  after  the  application 
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for  the  writ  in  the  Dewsbury  Court,  an  execution  against 
'  the  goods  of  the  same  judgment  debtor  had  issued  out 
of  the  Merthyr  Tydyil  Court  under  which  the  goods  had  been 
seized  before  the  arrival  of  the  warrant  from  Dewsbury  ?  It  is 
difficult  to  see  how  the  Dewsbury  warrant  could  then  supersede 
the  execution  which  was  already  in  progress ;  and  I  think  one 
can  only  deal  with  that  difficulty  by  pointing  out  that  a  construc- 
tion of  the  section  which  involves  that  difficulty  is  not  the  only 
possible  construction.  Further,  under  s.  158,  before  the  warrant 
can  be  delivered  to  the  officer  of  the  foreign  court  for  execution — 
that  is,  in  this  case,  the  Merthyr  Tydvil  Courts-it  has  to  be  sealed 
or  stamped  with  the  seal  of  that  court  by  the  registrar,  and  then 
it  is  issued  by  him  to  the  high  bailiff;  and  therefore,  for  this 
reason  also,  I  think  that  the  true  position  is  that  although  it  is 
the  original  warrant  that  is  ultimately  issued  out  of  the  foreign 
court,  yet  it  is  not  until  it  is  issued  out  of  that  court  that  it  can 
be  said  to  have  been  delivered  to  the  high  bailiff  to  be  executed 
so  as  to  bind  the  goods  of  the  judgment  debtor  under  s.  26  of  the 
Act  of  1898. 

I  do  not  think  that  our  decision  in  this  case  in  any  way  affects 
the  decision  in  Murgtitroyd  v.  Wright  (1),  in  which  case  the  Court 
was  not  dealing  with  the  questions  that  arise  when  a  warrant  of 
execution  issued  out  of  one  county  court  is  sent  in  accordance 
with  s.  158  to  be  executed  by  another  county  court.  For  these 
reasons  I  am  of  opinion  that  this  appeal  must  be  dismissed. 


Darling  J.  I  am  of  the  same  opinion.  The  question  is  as 
to  the  true  meaning  of  the  words  of  s.  26  of  the  Sale  of  Goods 
Act,  ''  when  the  writ  is  delivered  to  the  sheriff  to  be  executed." 
These  words  are  not  on  their  face  exactly  applicable  to  the  issue 
of  process  out  of  a  county  court,  and  in  the  case  of  Murgatroyd 
V.  Wright  (1),  in  which  my  brother  Phillimore  and  I  had  to 
consider  how  those  words  were  to  be  applied,  we  came  to  the 
conclusion  that  when  all  the  proceedings  in  the  execution  are 
taken  in  the  same  county  court  the  time  when  the  application  is 
made  for  the  issue  of  the  writ  is  the  time  from  which  the 
property  in  the  goods  of  the  judgment  debtor  is  bound,  because 
(1)  [1907]  2  K.  B.  333. 
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that  is  the  last  act  which  has  to  be  done  by  the  suitor,  the  rest 
of  the  process  of  executing  the  warrant  being  carried  out  without 
any  intervention  on  his  part ;  but  the  language  of  the  judgment 
in  Murgatroyd  v.  Wright  (1)  goes  no  further  than  was  necessary 
to  deal  with  the  case  of  an  execution  issued  out  of  one  court  and 
completed  in  the  district  of  that  court ;  and  the  decision  does 
not  quite  cover  this  case  where  a  warrant  was  issued  out  of  one 
court  and  was  then  sent  to  another  court  for  execution.  When, 
in  that  case,  is  it  to  be  said  that,  in  the  language  of  s.  26,  the 
writ  was  "  delivered  to  the  sheriff  to  be  executed  "  ?  I  doubt 
whether  in  the  circumstances  of  this  case  the  warrant  can  be 
said  to  have  been  delivered  to  the  high  bailiff  of  the  Dewsbury 
Court ''  to  be  executed,"  because  he  can  only  execute  warrants  in 
his  own  district,  and  the  goods  of  the  judgment  diebtor  were  not 
in  the  Dewsbury  district,  but  in  the  Merthyr  Tydvil  district. 
The  warrant,  therefore,  had  to  be  sent,  under  s.  158,  to  be  issued 
out  of  the  Merthyr  Tydvil  Court,  and  the  warrant  cannot  be 
executed  in  the  Merthyr  Tydvil  district  until  the  formalities  of 
8.  158  have  been  complied  with — that  is  to  say,  the  warrant  has 
to  be  sent  from  the  Dewsbury  Court  to  the  Merthyr  Tydvil  Court 
"  with  a  warrant  thereto  annexed  under  the  hand  of  the  high 
bailiff  and  seal  "  of  the  Dewsbury  Court,  and  then  the  registrar 
of  the  Merthyr  Tydvil  Court  has  to  seal  or  stamp  the  warrant 
with  the  seal  of  his  court  and  issue  it  to  his  high  bailiff.  In 
these  circumstances  I  do  not  think  that  the  reasoning  which 
influenced  us  in  Murgatroyd  v.  Wright  (1)  applies  to  the  facts  of 
this  case ;  and  in  the  case  suggested  by  Mr.  Sankey  I  can  well 
imagine  that  the  registrar  of  a  county  court  might  refuse  to  seal 
a  warrant  sent  from  anot|^er  court,  or  to  issue  it  to  his  high 
bailiff  for  execution,  if  its  execution  would  conflict  with  an 
execution  which  had  already  issued  out  of  his  own  court.  These 
considerations,  in  my  opinion,  all  tend  to  shew  that  in  the 
circumstances  of  this  case  the  writ  was  not  "  delivered  to  the 
sheriff  to  be  executed."  within  the  meaning  of  these  words  in 
8.  26  as  applied  to  county  court  procedure  until  the  warrant 
was  issued  out  of  the  Merthyr  Tydvil  Court  for  execution  by  the 
high  bailiff  of  that  court.  The  trustee  of  the  deed  of  assignment, 
(1)  [1907]  2  K.  B.  833. 
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1908.  therefore,  acquired  a  good  title  to  the  goods  of  the  judgment 

BiRSTALL  debtor  as  against  the  plaintiff,  and  this  appeal  fails. 
Caudle 
Company  Appeal  dismissed. 


r. 
Daniels. 


1908 
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Solicitors  for  appellants :  Stacpoole,  Batters  d-  Stacpoole,  for 

J.  /?•  Smith,  Leeds. 

Solicitors  for  respondent :  Smiles  d  Co,,  for  J.  B.  Stephens, 

Cardiff, 

F.  O.  R. 


C.  A.  [IN  THE  OOUET  OF  APPEAL.] 


IVIMEY  V.  IVIMEY. 

'  Prartice — Order  for  Payment  of  Costs  of  Divorce  Proceedings — Mode  of  enforcing 
Order — Action  in  King^a  Bench  Division — Jurisdiction — Order  lui.  r.  24 
— Order  lxviil.  r.  1. 

An  action  in  the  King*8  Bench  DiviHion  will  not  lie  to  recover  a  sum 
payable  for  costs  under  an  order  of  the  Divorce  Courti,  but  such  order 
can  only  be  enforced  by  the  methods  presciibed  b)*  the  Divorce  Bules 
and  BegulatioDS. 

Appeal  from  an  order  of  Coleridge  J.  in  chambers. 

By  an  order  dated  February  19,  1908,  made  by  the  President 
of  the  Probate,  Divorce  and  Admiralty  Division  in  a  wife's 
divorce  suit,  it  was  ordered  that  the  respondent  should  within 
seven  days  from  the  service  of  the  order  pay  to  the  petitioner 
the  sum  of  62/.  10«.  9d,,  being  the  amount  of  the  petitioner's 
taxed  costs,  and  further  that  the  respondent  should  within  seven 
days  lodge  in  court  the  sum  of  60/.  to  cover  the  petitioner's 
costs  of  the  hearing,  or  give  security  for  the  same  as  therein 
mentioned,  and  that  all  further  proceedings  should  be  stayed 
until  the  order  was  complied  with.  The  husband  not  having 
complied  with  this  order,  the  wife  on  March  6  commenced  this 
action  against  him  in  the  King's  Bench  Division  by  specially 
indorsed  writ  for  62Z.  10s,  9d.,  the  amount  of  her  costs,  and 
applied  for  leave  to  sign  judgment  under  Order  xrv.  The  Master 
granted  the  application. 

Coleridge  J.  in  a  conside]:ed  judgment  reversed  the  order  of 
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the  Master,  and  held  that  the  action  coold  not  be  maintained,  on       c.  a. 
the  ground,  first,  distinguishing  Norton  v.  Gregory  (1),  that  the        1908 
order  for  payment  of  the  costs  was  an  order  pendente  lite  and      ivimet 
was  consequently  not  an  order  to  which  Order  xlh.,  r.  24,  applied ;     i^iu^ 
and,  secondly,  that,  even  if  the  action  would  lie,  such  an  action, 
having  regard  to  the  methods  of  enforcing  the  order  under  the 
procedure  of  the  Divorce  Court,  would,  under  the  circumstances 
of  the  case,  be  an  abuse  of  the  process  of  this  Court. 
The  plaintiff  appealed. 

Stephen  Lynch,  for  the  plaintiff.  The  question  is  whether  an 
action  will  lie  in  the  King's  Bench  Division  to  recover  costs 
ordered  to  be  paid  in  a  divorce  suit. 

No  doubt  this  order  might  be  enforced  by  a  writ  of  fi^ri  facias 
or  by  sequestration  under  the  Divorce  Bules,  but  the  fact  that 
the  plaintiff  has  other  remedies  is  not  a  reason  for  holding  that 
this  action  does  not  lie.  Order  xlh.,  r.  24,  provides  that  every 
order  of  the  Court  or  a  judge  in  any  cause  or  matter  may  be  enforced 
in  the  same  way  as  a  judgment,  and  a  judgment  might  always  be 
enforced  by  an  action.  In  Norton  v.  Gregory  (1)  an  order  for 
the  payment  of  the  costs  of  an  action  in  the  Probate  Division 
was  held  enforceable  in  this  way,  although  that,  no  doubt,  was 
a  final  order. 

[Cozens-Habdt  M.B.  You  cannot  bring  an  action  upon  an 
order  for  alimony :  Bailey  v.  Bailey,  (2)] 

That  case  is  distinguishable,  because  there  power  was  reserved  to 
the  Court  to  vary  the  order  from  time  to  time.  It  is  a  common 
practice  to  bring  actions  of  this  nature,  and  the  object  is  to  found 
a  bankruptcy  notice  upon  the  judgment,  inasmuch  as  an  order  for 
payment  of  the  costs  of  a  divorce  suit  is  not  a  final  judgment 
upon  which  a  bankruptcy  notice  can  be  issued :  In  re  Binstead  (8) ; 
and  this  is  frequently  found  to  be  the  only  effective  method  of 
obtaining  payment  of  the  costs  of  a  divorce  suit. 

Hogg,  for  the  defendant.  No  action  will  lie  in  the  King's 
Bench  Division  (a)  upon  any  order  for  costs  incurred  in  a  divorce 
suit ;    (b)  upon  an  interlocutory  order ;   (c)  under  the  special 

(1)  (1895)  73  L.  T.  10.  (2)  (1884)  13  Q.  B.  D.  856. 

(3)  [1893]  1  Q.  B.  199. 
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c.  A.       circumstances  of  this  case.    As  to  (a),  prior  to  the  Judicature 
1908       Acts  no  action  would  lie  upon  an  order  as  distinguished  from  a 
iviMET     judgment,  the  reason  being  that  the  person  in  whose  favour  the 
iviMKY     order  was  made  could  proceed  by  way  of  application  to  the  Court 
who  made  the  order,  and  that  to  allow  actions  to  be  brought  on 
such  orders  would  tend  to  multiply  actions  unnecessarily:  Furber 
V.  Taylor  {1),  per  A.  L.  Smith  L.J.    Then  Order  xlii.,  r.  24, 
came  into  force  and  made  an  order  enforceable  in  the  same  way 
as  a  judgment,  but  that  rule  does  not  apply  to  divorce  proceed- 
ings :  Order  Lxvin.,  r.  1.    Norton  v.  Gregory  (2)  is  not  inconsis- 
tent with  that,  because  the  exceptions  in  Order  Lxvm.,  r.  1,  do 
not  include  proceedings  in  probate. 

[Gozbns-Hardy  M.B.  That  explains  a  passage  in  Lord  Esher's 
judgment  in  In  re  Binstead  (3),  where  he  says  that  the  Divorce 
Court  must  enforce  its  order  by  its  own  procedure.] 

In  Bailey  v.  Bailey  (4)  the  reasoning  is  similar.  In  Godfrey  v. 
George  (6),  where  an  action  was  brought  against  a  solicitor  upon 
an  order  to  pay  the  costs  of  an  application  to  strike  him  off 
the  roll,  the  judgment  proceeded  on  the  basis  that  such  an 
application  was  not  a  criminal  proceeding  and  was  therefore  not 
excepted  from  the  Rules  of  the  Supreme  Court.  Rule  24  of 
Order  XLn.  is  the  only  rule  by  which  an  order  can  be  enforced 
by  action,  and  that  rule  does  not  apply  to  this  case. 
[He  was  stopped.] 
Lynch  replied. 

Cozbns-Habdt  M.B.  This  is  a  case  of  importance,  and  we 
have  had  every  possible  assistance  from  counsel  in  dealing  with 
it,  but  I  think  there  is  no  ground  for  doubting  that  the  decision 
of  Coleridge  J.  was  perfectly  right.  In  proceedings  in  the 
Divorce  Court  an  order  was  made  that  the  respondent  should 
pay  a  certain  sum  for  the  taxed  costs  of  the  petitioner  and 
should  give  security  for  the  petitioner's  costs  of  the  hearing, 
and  that  all  proceedings  should  be  stayed  until  the  order  was 
complied  with.    Now  the  consequence  of  an  order  for  payment 

(1)  [1900]  2  Q.  B.  719.  (3)  [1898]  1  Q.  B.  199, 

(2)  73  L.  T.  10.  (4)  13  a  B.  D.  855. 

(5)  [1896]  1  Q.  B.  48. 
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of  costs  made  in  the  Divorce  Court  is  prescribed  by  the  Divorce  c.  A. 

Bules  and  Regulations.    Bule  179  says  this :  ''  This  order  shall  1908 

be  served  on  the  proctor,  solicitor,  or  attorney  of  the  party  liable,  iyimby 

[or  if  it  is  desired  to  enforce  the  order  by  attachment  on  the  xvimby 

party  himself,]  and  if  the  costs  be  not  paid  within  the  seven  ^    — 

^  Coaena-Hardy 

days  a  writ  of  fieri  facias  or  writ  of  sequestration  shall  be  issued  "-^ 
as  of  course  in  the  registry,  upon  an  affidavit  of  service  of  the 
order  and  non-payment."  And  by  r.  208  such  order  may  also 
be  enforced  by  writ  of  elegit.  That  is  to  say,  the  person  in 
whose  favour  the  order  is  made  can  in  case  of  default  obtain 
an  order  of  course  in  the  registry  giving  him  either  a  writ  of 
fieri  facias,  or  a  writ  of  sequestration,  or  a  writ  of  elegit.  Until 
the  Debtors  Act,  1869,  he  could  also  have  attached  the  party 
in  default,  but  this  can  no  longer  be  done  as  to  the  costs  already 
incurred  :  see  Bates  v.  Bates.  (1) 

The  petitioner  not  being  able,  or  thinking  she  was  not  able,  to 
enforce  the  order  in  the  manner  prescribed  by  the  rules  or  in 
accordance  with  the  practice  of  the  Divorce  Court,  has  issued  a 
writ  in  the  King's  Bench  Division  claiming  the  costs  due  and 
payable  to  her  under  the  order  I  have  referred  to.  The 
learned  judge  has  held  that  no  such  action  will  lie.  In  my 
opinion  that  is  correct.  In  the  first  place,  this  is  not  a  judg- 
ment, it  is  a  mere  order,  and  it  was  the  law  before  the 
Judicature  Acts  that,  although  you  could  bring  an  action  on 
a  judgment,  you  could  not  bring  an  action  on  an  order  of 
another  Court;  but  Order  xlii.,  r.  24,  says  that  "every  order 
of  the  Court  or  a  judge  in  any  cause  or  matter  may  be  enforced 
against  all  persons  bound  thereby  in  the  same 'manner  as  a 
judgment  to  the  same  effect."  The  effect  of  that  is  that  for 
most  purposes  there  is  no  difference  between  an  order  and  a 
formal  judgment  in  any  case  coming  within  that  rule.  I  guard 
myself  by  saying  that  there  may  be  a  difference  between  an 
interlocutory  order  and  a  final  order,  but  the  mere  fact  that  the 
Court  has  made  an  order  and  not  a  judgment' does  not  prevent 
the  Court  from  granting  such  remedy  as  it  could  formerly  grant 
on  a  judgment.  But  that  rule  has  no  application  whatever  to 
the  present  case,  because  Order  lxvui.,  r.  1,  says :  "  Subject  to 
(1)  (1888)  14  P.  D.  17. 
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c.  A.       the  provisions  of  this  order,  nothing  in  these  rules,  save  as 
1908       expressly  provided,  shall  aflfect  the  procedure  or  practice  in  " 


i^iMBT     (inter  alia)    "  proceedings    for    divorce    or    other  matrimonial 
*■•         causes."     Mr.   Hogg's   point   is   this,    that  Order  xlii.,  r.  24, 

does  not  give  any  jurisdiction    to   the   High  Court  to  enforce 

m/r.  by  action  any  order  in  the  Divorce  Division,  whether  inter- 
locutory or  final,  and  I  think  that  the  authorities  which  he 
has  cited  bear  out  what  appears  to  me  to  be  the  logical  result 
and  fair  meaning  and  effect  of  Order  lxviii.,  r.  1,  and 
Order  xui.,  r.  24.  Godfrey  v.  Gem-ge  (1)  was  a  case  where  a 
solicitor  had  been  ordered  to  pay  the  costs  of  an  application  to 
strike  him  off  the  roll,  and  an  action  was  brought  to  enforce  that 
order.  The  Court  of  Appeal  held  that  such  an  action  could  be 
maintained  on  the  ground  that  a  proceeding  against  a  solicitor  of 
that  nature  was  not  a  criminal  proceeding  within  Order  Lxvni., 
r.  1,  and  consequently  not  excepted  from  the  operation  of  the 
Bules  of  the  Supreme  Court,  and  was  therefore  a  proceeding  to 
which  Order  :ilii.,  r.  24,  applied.  Bailey  v.  Bailey  (2)  is  also, 
in  my  opinion,  a  strong  authority  to  the  same  effect.  It  was 
there  held  that  an  order  to  sign  final  judgment  under  Order  xiv. 
could  not  be  made  in  an  action  for  arrears  of  alimony  payable 
under  an  order  of  the  Divorce  Division.  Grove  J.  decided  that 
the  action  would  not  lie,  on  the  ground  that  the  order  was  an 
interlocutory  order.  The  Court  of  Appeal  affirmed  his  decision, 
but  they  put  it  on  a  larger  and  wider  ground.  Lord  Esher 
pointed  out  that  the  power  to  give  alimony  was  conferred  on  a 
Court  which  was  constituted  by  the  Matrimonial  Causes  Act, 
1867,  and  that  the  remedy  intended  to  be  given  for  disobedience 
to  the  orders  of  that  Court  was  to  be  found  in  s.  52  of  that 
statute,  which  provides  for  the  enforcement  of  such  orders  in  the 
same  way  as  orders  might  be  enforced  in  the  Court  of  Chancery. 
It  is  quite  true  that  that  section  has  now  been  repealed  by  the 
Statute  Law  Revision  Act,  1892,  but  that  repeal  is  subject  to  the 
usual  reservations  contained  in  such  Acts,  and  does  not  affect  the 
remedies  given  by  r.  179  to  which  I  have  already  referred. 
Then  Lord  Esher  says  this :  "  Would  an  action  lie  in  a  Court 

(1)  [1896]  1  Q.  B.  48.  (2)  13  Q.  B.  D.  855. 
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of  Common  Law  to  enforce  a  decree  of  the  Court  of  Chancery  ?       c.  A. 
Clearly  it  would  not,   at  least  under  ordinary  circumstances.        1908 
There  was  always  power  to  sue  upon  the  judgment  of  a  Court  of      ivimet 
Common  Law ;  but  no  promise  could  be  implied  at  common  law      ivimby. 
to  obey  a  decree  of  the  Court  of  Chancery;    and  therefore  a  j,^^";;^^^^^ 
remedy  by  action  for  disobedience   to  a  decree  of  the  Court       ^-^* 
of  Chancery  did  not  exist  at  common  law,  and  a  decree  or  order 
of  the  Divorce  Division  can  be  enforced  only  in  the  manner 
pointed  out  by  s.  52.    We  go  upon  higher  grounds  than  those 
stated  in  the  Queen's  Bench  Division,  but  the  reasons  given  by 
Grove  J.  are  also  weighty."    Bowen  L.J.  gave  judgment  to  the 
same  effect,  saying  that  **  the  only  remedy  for  disobedience  to  an 
order  for  non-payment  of  alimony  is  that  pointed  out  by  20  &  21 
Yict.  c.  85,  s.  52."     That  being  so,  and  there  being  no  authority 
to  the  contrary,  I  think  we  must  hold  that  no  action  can  be  main- 
tained upon  an  order  in  the  Divorce  Division.   I  only  wish  to  say 
in  conclusion  that  our  decision  does  not  apply  to  an  order  made 
in  the  Probate  Division,  because    proceedings  in  the  Probate 
Division  are  not  excepted  from  the  rules  by  Order  lxviii.,  r.  1.    I 
think  that  the  judgment  of  Coleridge  J.  was  right,  and  tkat  the 
appeal  should  be  dismissed. 

Kennedy  L.J.  I  agree,  and  I  desire  to  add  a  few  words  only. 
The  learned  judge  has  in  my  opinion  rightly  reversed  the  decision 
of  the  Master,  who  allowed  these  proceedings  to  go  on ;  but  I 
think  it  right  to  add  that  I  am  not  entirely  in  agreement  with 
the  learned  judge  as  to  the  grounds  on  which  the  judgment 
should  be  based.  His  reasons  are,  in  the  first  place,  that 
Narton  v.  Gregory  (1)  is  different  from  the  present  case 
because  the  order  in  the  present  case  is  an  order  pendente 
lite;  and,  secondly,  that,  if  this  action  could  be  maintained, 
^*  it  would,  under  the  circumstances  of  the  case,  be  an  abuse  of  the 

process  of  the  Court.  I  prefer  to  put  my  judgment  upon  the 
ground  stated  by  the  Master  of  the  Bolls,  namely,  that, 
having  regard  to  Order  Lxvni.,  r.  1,  Order  xlh.,  r.  24,  does  not 
authorize  an  action  to  enforce  a  claim  for  costs  under  an  order 
made  by  a  judge  in  divorce  proceedings,  but  that  the  process 

(1)  73  L.  T.  10. 
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c.  A.       which  ought  to  be  followed  in  such  cases  is  the  process  prescribed 
1908       by  the  rules  of  that  peculiar  jurisdiction. 


IviMEY  Appeal  di87nis8ed. 

Solicitors :  G.  R.  A.  Edmonds;  Patersan,  Candler  dSykes. 

H.  B.  H. 


V. 
IVIMBY, 


May  1. 


C.A.  [IN  THE  OOUET  OF  APPEAL.] 

1908 


LAZAEUS  V.  SMITH. 

Practice — Summary  Judgment — Interest — Money-lender*  s  Action — Defence  under 
Money-lenders  Act,  1900  (63  &  64  Vict.  c.  61) — Admission  of  Balance 
remaining  due  on  actual  Advance — Order  jmk.,  r.  4. 

Where  the  plaintiff  in  a  money-lender's  action  applies  for  leave  to  sign 
final  judgment  under  Order  xiv.,  and  the  defendant  sets  up  a  defence 
under  the  Money-lenders  Act,  1900,  but  admits  that  he  still  owes  some 
part  of  the  money  actually  advanced,  the  proper  order  is  to  order  summary 
judgment  for  the  amount  admitted  to  be  due  without  interest  and  to 
give  leave  to  defend  for  the  residue  of  the  claim. 

Wdls  V.  AlloU,  [1904]  2  E.  B.  842,  explained  and  distinguished. 

Appeal  from  an  order  of  Ridley  J.  in  chambers. 

The  plaintifif,  a  money-lender,  commenced  this  action  by 
specially  indorsed  writ  against  the  defendant  as  the  maker  of  a 
promissory  note  for  295Z.  dated  February  20,  1908,  and  claimed 
payment  of  the  amount  of  the  promissory  note  with  6  per  cent, 
interest,  and  he  applied  for  leave  to  sign  final  judgment  under 
Order  xiv. 

It  appeared  from  an  affidavit  filed  by  the  defendant  in 
opposition  to  this  application  that  in  February,  1907,  he 
borrowed  from  the  plaintiff  the  sum  of  250Z.  and  gave  him  a 
promissory  note  for  the  sum  of  850Z.  payable  by  five  instalments 
of  20f.  payable  each  month  from  the  8rd  of  March  to  the  8rd  of 
July,  and  one  instalment  of  250Z.,  the  balance,  payable  on  the 
8rd  of  August,  1907.  The  defendant  paid  the  first  five  instal- 
ments, lOOZ.  in  all,  but  was  unable  to  pay  the  balance  of  2502. 
The  promissory  note  was  renewed  from  time  to  time,  and 
ultimately  the  defendant  gave  to  the  plaintiff  the  promissory 
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note    mentioned  in  the  writ.    The  defendant  paid  on  these       c.  A. 
renewals  llOZ.,  making  a  total  of  210Z.  paid  by  him  to  the        1908 
plaintiff.    The  defendant  by  his  affidavit  set  up  a  defence  under    lazabus 
the  Money-lenders  Act.  snirn 

The  Master  gave  leave  to  the  plaintifif  to  sign  judgment  for  the 
sum  of  40Z.,  being  the  amount  admittedly  due  from  the  defendant 
in  respect  of  the  sum  actually  advanced,  and  gave  leave  to  the 
defendant  to  defend  for  the  residue  of  the  claim  and  ordered  the 
action  to  be  placed  in  the  short  cause  list  for  trial,  and  this  order 
was  affirmed  by  Ridley  J.  in  chambers. 

The  defendant  appealed. 

Chaytor^  for  the  defendant.  In  a  money-lender's  action,  where 
the  borrower  sets  up  a  defence  under  the  Money-lenders  Act, 
1900,  Order  ziv.  has  no  application :  WelU  v.  AUott.  (1)  It  is  true 
that  the  only  question  there  was  as  to  the  claim  for  interest,  but 
the  principle  of  that  decision  extends  to  the  whole  claim.  In  the 
present  case  the  claim  is  for  a  lump  sum  for  interest  and 
principal,  and  the  whole  transaction  will  require  investigation  by 
the  Court. 

Samuel  Moses,  for  the  plaintiff.  Assume  everything  against 
the  plaintiff,  assume  that  the  money  which  the  defendant  has 
paid  was  paid  entirely  for  principal,  there  still  remains  due  from 
him  a  sum  of  402.  in  respect  of  the  actual  advance.  Order  xiv., 
r.  4,  shews  that  summary  judgment  may  be  obtained  in  respect 
of  part  of  the  plaintiff's  claim,  and  as  regards  the  40Z.  there  is 
no  scope  for  the  operation  of  the  Money-lenders  Act.  Accord- 
ing to  the  statement  in  the  Annual  Practice,  1908,  p.  127,  the 
proper  order  where  the  total  amount  repaid  to  the  money-lender 
is  less  than  the  sum  actually  advanced  is  to  allow  him  to  sign 
final  judgment  for  the  unpaid  balance  with  6  per  cent,  interest, 
giving  the  defendant  leave  to  defend  for  the  residue  of  the  claim, 
but  in  this  case  no  interest  has  been  given. 

Chaytor,  in  reply.    In  the  Yearly  Practice,  1908,  p.  119,  the 

learned  authors  express  a  doubt  whether  the,  practice  of  giving 

judgment  for  any  part  of  the  claim  in  a  money-lender's  action  is 

justifiable,  and  submit  that  it  is  clearly  wrong  as  regards  the 

(1)  [1904]  2  K.  B.  842. 
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c.  A.  5  per  cent,  interest.     [With  reference  to  the  scope  of  Order  xiv. 

1908  he  cited  Roberts  v.  Plant  (1)  ;  Lynde  v,  Waithman  (2) ;  Ockse  v. 

Lazabub  Duncan.  (8)] 


r. 

Smith. 


Gozbns-Habdt  M.B.  In  my  opinion  this  appeal  fails.  I  have 
no  desire  or  intention  to  depart  from  one  word  that  I  uttered  in 
Wells  V.  AUott  (4),  and  in  what  I  then  said  I  was  merely  follow- 
ing and  adopting  the  language  of  the  then  Master  of  the  Bolls. 
I  desire  to  make  it  quite  clear  that  my  view  is  that  in  any  case  in 
which  an  issue  has  to  be  decided  under  the  Money-lenders  Act 
that  is  a  matter  which  ought  to  be  dealt  with  at  the  trial  of  the 
action,  and  not  by  summary  judgment  under  Order  xiv.  But  what 
is  the  case  here  ?  This  is  a  case  in  which  the  defendant  admits 
that  he  received  250Z.  cash  from  the  plaintiff.  He  asserts  that 
he  has  paid  210Z. — I  care  not  whether  for  principal  or  interest, 
but  he  has  paid  .210Z. — which  leaves  40i.  due  from  him,  even  if  it 
be  a  loan  which  carries  no  interest  at  all.  I  take  it,  therefore,  the 
defendant's  affidavit  is  one  in  which  there  is  a  clean  and  clear 
admission  by  him  that  40L  is  still  due  from  him  to  the  plaintiff, 
and,  that  being  so,  I  ask  myself,  What  has  the  Money-lenders  Act 
to  do  with  the  case  ?  It  seems  to  me  to  be  exactly  the  same  as 
if  it  were  a  case  in  which  the  plaintiff  was  not  a  money-lender, 
but  there  was  a  promissory  note  given  for  250Z.,  and  the  defen- 
dant by  his  affidavit  said,  "  I  never  got  the  2501. ;  only  40Z.  was 
really  advanced  to  me."  In  that  case  it  seems  to  me  it  would  be 
a  matter  of  course  that  judgment  should  be  entered  for  402.,  and 
that  leave  to  defend  should  be  given  as  to  the  remainder.  I 
should  have  felt  great  difficulty  if  the  Master  and  the  learned 
judge  had  given  any  interest  on  the  40Z.  There  is  no  admis- 
sion here  of  any  interest  at  all,  and  it  may  well  be  that  in 
determining  the  rate  of  interest  to  be,  allowed  the  amount  of 
principal  due  under  the  promissory  note  will  have  to  be  investi- 
gated under  the  Money-lenders  Act.  Therefore,  in  my  opinion, 
it  will  be  wrong  to  make  an  order  under  Order  xrv.  for  anything 
more  than  the  admitted  principal  sum,  and  in  that  respect  I 
think  that  the  practice  which  apparently  prevails  in  chambers  of 

(1)  [1896]  1  a  B.  697.  (3)  (1886)  3  Times  L.  E.  220. 

(2)  [1893]  2  Q.  B.  180.  (4)  [1904]  2  K.  B.  842. 
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giving  the  plaintiff  judgment  for  the  principal  sum  admitted  to  c.  A. 

be  due  with  5  per  cent,  interest  is  wrong  and  ought  not  to  be  1908 

followed-    Neither  the  Master  nor  the  learned  judge  has  done  lazabus  ~ 

that  in  the  present  case,  and  I  see  no  reason  to  doubt  that  the  gtfixH 

view  they  have  taken  is  right.    The  order  made  simply  deals  ^^^  ^ 

with  that  which  is  admittedly  due,  and  has  nothing  whatever  to  ^•^• 
do  with  any  transaction  which  comes  within  the  purview  of  the 
Money-lenders  Act.    I  think  that  this  appeal  must  be  dismissed 
with  costs. 

Eennbdt  L.J.  I  entirely  agree.  It  seems  to  me  that,  while 
it  is  our  duty  to  maintain  in  all  proceedings  in  which  the 
Money-lenders  Act  comes  into  operation  everything  necessary 
to  make  the  Act  effective,  it  would  be  going  beyond  anything 
which  that  Act  either  demands  or  authorizes  to  say  that 
Order  xiv.  does  not  apply  to  an  admitted  debt — a  debt  which  is 
admitted  quite  irrespective  of  any  matter  with  which  that  Act 
has  to  deal.  Here  the  defendant  is  in  a  position  in  which  he 
must  admit  that,  even  if  this  loan  had  been  given  without  any 
terms  as  to  interest,  it  has  not  been  repaid  to  the  extent  of  40Z. 
It  cannot  be  right,  if  Order  xiv.  is  to  be  used  at  all,  to  hold  that, 
where  there  is  an  admitted  debt  as  to  part  of  the  claim,  r.  4  is  not 
to  apply,  whether  it  is  a  money-lender*s  claim  or  the  claim  of  any 
other  creditor.  The  Money-lenders  Act  only  relates  to  transac- 
tions which  can  be  reopened  and  modified  under  its  provisions, 
and  what  would  be  reopened  and  modified  under  those  provisions 
is  not  the  amount  of  an  admitted  debt  apart  from  all  questions 
of  bonus  or  interest,  or  of  bonus  or  interest  consolidated  with 
principal.  Here,  admittedly,  the  defendant  has  received  a  sum  in 
money  and  after  being  credited  with  all  he  has  repaid  he  has  to 
admit  a  balance  of  401.  unrepaid.  I  agree  with  what  the  Master 
of  the  Bolls  has  said  as  to  the  note  at  p.  127  of  the  Annual 
Practice,  and  in  my  view  the  right  course  upon  an  application  by 
a  money-lender  under  Order  xiv.  is  not  to  deal  with  the  question  of 
interest,  which  may  be  the  subject  of  inquiry,  and  possibly  of 
assessment,  on  another  and  less  liberal  scale,  under  the  Money- 
lenders Act.  Therefore  the  6  per  cent,  mentioned  in  that  note 
ought  not  to  be  allowed.    The  Order  should  only  be  used  to  the 
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c.  A.  same  extent  as  against  any  other  debtor  where  a  liquidated  sum 
1908  is  indorsed  on  the  writ  and  either  the  whole  or  a  part  of  that  sum 
is  admitted  to  be  due. 

.  Appeal  diimisaed. 


Lazabus 

v. 
Smith. 


Solicitors  :  Nicholson  dk  Crouch ;  F.  O.  EmanueL 

H.  B.  H. 


1908  [CEOWN  CASE  EESEBVED.] 

'^^^^^'  THE  KING  V.  BENSON. 


Criminal  Law — Indictment — Amendment  of  Count — Substitution  of  Allegaiion 
of  Fraud  for  False  Pretences — Criminal  Procedure  Act,  1861  (14  <fc  15 
Viet,  c,  100),  s.  1  -Debtors  Act,  1869  (82  &  33  Vict.  c.  62),  s.  13,  sub-s.  1. 

There  is  no  power  to  amend  an  indictment  containing  a  count  which 
charges  the  prisoner,  under  s.  13,  sub-s.  1,  of  the  Debtors  Act,  1869, 
that  in  incurring  a  debt  he  obtained  credit  by  false  pretences,  by  striking 
out  the  allegations  of  false  pretences  from  the  count,  and  inserting 
therein  an  allegation  that  the  prisoner  incurred  the  debt  by  means  of 
fraud. 

Case  stated  by  the  chairman  of  the  Worcestershire  Court  of 
Quarter  Sessions. 

At  the  general  quarter  sessions  of  the  peace  for  the  county  of 
Worcester  held  on  April  6,  1908,  the  prisoner,  John  Henry 
Benson,  was  tried  on  the  following  indictment: — 

Copy  indictment.  The  jurors  for  our  lord  the  King  upon 
their  oath  present  that  John  Henry  Benson,  on  the  14th  day  of 
March  in  the  year  of  our  Lord  1908,  unlawfully,  knowingly,  and 
designedly  did  falsely  pretend  to  one  Emma  Batcliffe  that  he  the 
said  John  Henry  Benson  had  then  been  sent  for  from  Sheffield 
to  work  as  a  painter  at  the  carriage  works  at  Oldbury,  meaning 
thereby,  the  railway  carriage  works  at  Oldbury  belonging  to  the 
Metropolitan  Amalgamated  Railway  Carriage  and  Waggon  Com- 
pany, Limited  (Oldbury  Works),  that  he  the  said  John  Henry 
Benson  was  then  engaged  to  work  as  a  painter  at  the  railway 
carriage  works  at  Oldbury  aforesaid,  and  that  he  the  said  John 
Henry  Benson  then  required  board  and  lodging  at  Oldbury 


r. 
Benson. 
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aforesaid  for  the  purposes  of  his  said  work  by  means  of  which  1908 
said  false  pretences  he  the  said  John  Henry  Benson  did  then  ^^^ 
unlawfully  obtain  from  the  said  Emma  Batcliffe  six  pounds 
weight  of  bread,  four  pounds  weight  of  meat,  one  pound  weight 
of  potatoes,  one  pound  weight  of  bacon,  eight  ounces  weight  of 
butter,  two  tame  fowls'  eggs,  one  ounce  weight  of  cocoa,  two 
ounces  weight  of  tea,  one  pound  weight  of  sugar,  and  two  pairs 
of  kippers  with  intent  to  defraud,  whereas  in  truth  and  in  fact 
he  the  said  John  Henry  Benson  had  not  then  been  sent  for  from 
Sheffield  to  work  as  a  painter  at  the  railway  carriage  works  at 
Oldbury  aforesaid,  and  whereas  in  truth  and  in  fact  he 
the  said  John  Henry  Benson  was  not  then  engaged  to  work 
as  a  painter  at  the.  railway  carriage  works  at  Oldbury  afore- 
said, and  did  not  then  require  board  and  lodging  at  Oldbury 
aforesaid  for  the  purposes  of  his  said  work,  as  he  the  said 
John  Henry  Benson  well  knew  at  the  time  when  he  did  so 
falsely  pretend  as  aforesaid  against  the  form  of  the  statute  in 
such  case  made  and  provided  and  against  the  peace  of  our  said 
lord  the  King,  his  crown,  and  dignity.  And  the  jurors  afore- 
said upon  their  oath  aforesaid  do  further  present  that  the  said 
John  Henry  Benson  on  the  day  aforesaid  in  the  year  aforesaid 
incurred  a  debt  to  the  said  Emma  Batcliffe  amounting  to  the 
sum  of  five  shillings  and  sixpence  in  the  purchase  of  six  pounds 
weight  of  bread,  four  pounds  weight  of  meat,  one  pound  weight 
of  potatoes,  one  pound  weight  of  bacon,  eight  ounces  weight  of 
butter,  two  tame  fowls'  eggs,  one  ounce  weight  of  cocoa,  two 
ounces  weight  of  tea,  one  pound  weight  of  sugar,  and  two  pairs 
of  kippers  from  the  said  Emma  Batcliffe.  And  the  jurors  'jklore- 
said  upon  their  oath  aforesaid  do  further  present  that  the  said 
John  Henry  Benson  on  the  day  aforesaid  in  the  year  aforesaid* 
in  incurring  the  said  debt  of  five  shillings  and  sixpence  unlaw- 
fully, knowingly,  and  designedly,  &c.  [repeating  the  allegations 
of  false  pretences  contained  in  the  first  count],  against  the  form 
of  the  statute  in  such  case  made  and  provided  and  against  the 
peace  of  our  said  lord  the  King,  his  crown,  and  dignity. 

It  was  proved  that  the  prisoner  went  to  the  house  of  the 
prosecutrix  on  Saturday,  March  14,  1908,  and  stated  that  he  had 
been  sent  for  from  Sheffield  to  work  at  the  carriage  works  at 
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1908  Oldbury,  and  that  the  prosecutrix  stated  she  was  surprised  to 
Kux  hear  that,  as  they  were  discharging  on  Saturday  some  of  their 
Benson,  workmen.  The  prosecutrix  asked  the  prisoner,  "  Shall  I  keep 
you  or  will  you  keep  yourself?"  Prisoner  said,  *'If  you  will 
keep  me  till  Monday,  I  will  settle  then."  The  prosecutrix  there- 
upon took  the  prisoner  into  her  house  and  supplied  him  with 
board  and  lodging.  On  Monday  he  went  out,  and  on  his  return 
told  her  he  had  to  go  again  on  Tuesday.  On  Tuesday  he  went  out, 
and  came  back  at  night  and  told  her  that  he  had  been  to  work, 
and  would  have  to  go  at  breakfast-time  next  day.  He  stayed 
with  the  prosecutrix  until  Saturday  morning.  From  something- 
that  the  prosecutrix  heard  she  went  to  the  police  and  asked  for 
a  warrant.  A  warrant  was  accordingly  issued  and  was  produced 
by  the  police  and  put  in. 

The  prosecutrix,  on  being  asked  by  the  Court  why  it  was 
she  accepted  the  prisoner  as  a  lodger  and  provided  him  with 
food,  replied,  "  I  took  him  in  because  I  believed  him  to  be 
straightforward.  I  believed  everything  he  told  me.  He  had 
no  tools  with  him  when  he  came."  The  prosecutrix  added, 
''Although  I  knew  they  were  discharging  people  from  the 
carriage  works,  I  believed  he  was  going  to  work  there.  I 
supplied  him  with  food  because  he  asked  me  to  keep  him  and 
stated  he  would  settle  up  on  Monday.  He  said  he  was  going  to 
work  at  the  carriage  works,  not  that  he  was  engaged  to  work 
there."  She  added  that  she  gave  him  board  and  lodging 
because  she  believed  he  told  the  truth.  It  was  proved  that  the 
prisoner  had  not  been  sent  for  from  Sheffield  by  any  one  at  the 
carriage  works,  but  he  alleged,  and  it  was  not  denied,  that  he 
heard  in  Sheffield  that  painters  were  wanted  at  the  carriage 
«  works,  and  therefore  he  came.  The  prisoner  did  not  get  any 
work  at  the  carriage  works,  although  he  appUed  for  work  there, 
but  got  other  work  at  Dudley  to  which  he  went  every  day,  and 
he  was.  coming  back  from  this  work  to  the  prosecutrix's  house 
when  he  was  arrested  on  the  charge  of  obtaining  board  and 
lodging  by  false  pretences. 

Having  regard  to  the  specific  false  pretences  laid  in  the 
indictment,  and  to  the  evidence  of  the  prosecutrix  that  she 
gave  board  and  lodging  on  the  faith  of  the  prisoner's  statement. 


V, 

Brnbon. 
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not  on  the  faith  of  such  false  pretences,  but  relying  on  the  1908 
statement  that  he  would  settle  up  on  the  Monday,  which  was  ^^ 
not  one  of  the  false  pretences  charged  in  the  indictment,  and 
which  was  not  a  false  representation  of  an  existing  fact,  the 
chairman  held  that  the  prosecution  had  failed  to  prove  the  first 
count  of  the  indictment  and  there  was  no  evidence  to  go  to  the 
jury  on  that  count. 

The  prosecution  thereupon  stated  that  they  relied  on  the 
second  count  of  the  indictment,  which  was  framed  under  s.  18 
of  the  Debtors  Act,  1869,  which  enacts  that  "  Any  person  shall 
in  each  of  the  cases  following  be  deemed  guilty  of  a  mis- 
demeanour ....  that  is  to  say,  (1.)  If  in  incurring  any  debt  or 
liabUity  he  has  obtained  credit  under  false  pretences,  or  by 
means  of  any  other  fraud,"  and  that  the  case  on  this  count 
ought  to  go  the  jury. 

The  chairman  held  that,  as  the  prosecution  had  failed  to 
prove  the  false  pretences  in  the  first  count,  they  could  not, 
by  repeating  them  in  the  second  count  and  merely  changing  the 
allegations  from  false  pretences  to  obtaining  goods  by  fraud, 
when  it  was  proved  that  the  prisoner  had  not  obtained  credit  by 
any  of  the  allegations  alleged,  but  by  another  false  statement 
which  was  not  in  the  indictment — namely,  that  he  *'  would 
settle  on  Monday  " — obtain  a  conviction  on  that  count. 

The  prosecution  thereupon  asked  the  chairman  to  amend  the 
indictment  by  striking  out  the  whole  of  the  false  pretences  as 
alleged  and  making  the  second  count  read  as  follows  :  "  And  the 
jurors  aforesaid  upon  their  oath  aforesaid  do  further  present  that 
the  said  John  Henry  Benson  on  the  day  aforesaid  in  the  year 
aforesaid  incurred  a  debt  to  the  said  Emma  EatclifFe  amounting 
to  the  sum  of  five  shillings  and  sixpence  in  the  purchase  of  six 
pounds  weight  of  bread,  four  pounds  weight  of  meat,  one  pound 
weight  of  potatoes,  one  pound  weight  of  bacon,  eight  ounces 
weight  of  butter,  two  tame  fowls'  eggs,  one  ounce  weight  of 
cocoa,  two  ounces  weight  of  tea,  one  pound  weight  of  sugar,  and 
two  pairs  of  kippers  from  the  said  Emma  Batcliffe.  And  the  jurors 
aforesaid  upon  their  oath  aforesaid  do  further  present  that  the 
said  John  Henry  Benson  on  the  day  aforesaid  in  the  year  afore- 
said incurred  the  said  debt  of  five  shillings  and  sixpence  by  means 
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id08       of  fraud  against  the  form  of  the  statute  in  such  case  made  and 
R^i        provided  and  against  the  peace  of  our  said  lord  the  King,  his 
BenW     crown,  and  dignity." 

The  prosecution  contended  that  all  the  other  averments  in  the 
indictment  were  surplusage,  and  that  it  was  sufficient  to  charge 
a  man  with  obtaining  credit  by  fraud  to  bring  him  within  the 
statute. 

The  chairman  was  of  opinion  that  he  had  no  power  to  amend, 
and  that  the  statement  of  the  precise  fraud  charged  was  material 
and  not  surplusage,  as  it  was  necessary  in  the  indictment  not 
merely  to  charge  fraud  generally,  but  to  allege  some  specific  fraud, 
so  that  the  prisoner  might  know  the  case  he  had  to  meet ;  but  at 
the  request  of  the  prosecution    he  consented   to  amend    the 
indictment  as  above  stated  and  to  leave  the  case  to  the  jury, 
subject  to  a  case  being  stated  for  the  Court  for  the  Considera- 
tion of  Crown   Cases  Beserved  as  to  whether  he  had  power 
to  amend  the  indictment,  and  whether  the  indictment  when 
so  amended  was  good   in  law.     He  directed  the  jury  that, 
assuming  the  indictment  as  amended  was  good  in  law,  if  they 
were  satisfied  that  the  representations  which  the  prisoner  made 
to  the  prosecutrix  were  wholly  false  and  that  he  led  her  to 
believe  that  he  was  working  at  the  carriage  works  when  he  wau3 
not  working  there  while  he  was  working  elsewhere,  and  that  he, 
knowing  that  she  was  supplying  him  with  food  and  lodging  on 
the  faith  of  such  belief,  omitted  to  tell  her  that  he  was  at  work  at 
another  place,  that  was  such  fraud  as  would  entitle  them  to 
convict  the  prisoner. 

The  jury  found  the  prisoner  guilty,  and  as  he  was  unable  to 
find  bail  he  was  detained  in  custody  and  the  sentence  deferred 
until  the  opinion  of  the  Court  for  the  Consideration  of  Crown 
Cases  Beserved  had  been  obtained  upon  the  following  points : 
First,  Was  there  power  to  amend  the  indictment  by  striking  out 
'  the  whole  of  the  allegations  in  the  second  count  as  surplusage  ? 
Secondly,  Was  the  indictment  as  amended  good  in  law  ?  Thirdly, 
Was  the  chairman  right  in  directing  the  jury  that,  if  they 
believed  the  statements  of  the  prisoner  were  false  in  fact,  they 
could  convict  him  of  incurring  a  debt  by  fraud  although  the 
statements  did  not  amount  in  law  to  false  pretences,  and  it  had 
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been  proved  that  none  of  those  that  were  alleged  were  the  specific       iwis 
grounds  on  which  the  person  obtained  credit  ?  bsx 

If  the  Court  were  of  opinion  that  all  the  above  questions  should     bknson. 
be  answered  in  the  affirmative  the  conviction  was  to  stand,  but  if 
any  of  them  were  answered  in  the  negative  the  conviction  was  to 
be  quashed. 

Marchant,  for  the  prisoner.  There  was  no  power  to  make  the 
amendment.  The  effect  was  to  insert  a  fresh  count  in  the 
indictment,  which  had  not  been  before  the  grand  jury.  In  an 
indictment  under  s.  18,  sub-s.  1,  of  the  Debtors  Act,  1869,  a 
charge  of  obtaining  credit  by  fraud  would  have  to  be  made  in  a 
separate  count  from  that  which  charged  the  prisoner  with 
obtaining  credit  under  false  pretences.  Wilkes's  Case  (1)  shews 
that  there  is  no  power  to  make  the  amendment  at  common  law. 
Nor  is  there  any  statutory  power.  Neither  the  Criminal  Law 
Act,  1826  (7  Geo.  4,  c.  64),  the  Criminal  Procedure  Act,  1846 
(11  &  12  Vict.  c.  46),  the  Quarter  Sessions  Act,  1849  (12  &  18 
Vict.  c.  45),  nor  the  Criminal  Procedure  Act,  1851  (14  &  15  Vict. 
c.  100),  which  are  the  statutes  dealing  with  amendments, 
give  the  power  to  substitute  by  that  means  a  fresh  offence  in  the 
count.  The  amendment  was  not  an  amendment  in  the  ''  name 
or  description  of  any  matter  or  thing  "  within  the  meaning  of 
s.  1  of  the  Criminal  Procedure  Act,  1851.  Reg.  v.  Oamham  (2) 
is  the  authority  bearing  most  closely  upon  the  question,  although 
the  j^int  was  not  expressly  decided,  as  the  Court,  without 
deciding  whether  there  was  power  to  do  so,  refused  to  make  the 
amendment.  In  the  present  case  the  first  count  is  drawn  under 
the  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  s.  88,  but  that  count 
has  no  bearing  upon  the  point  before  the  Court.  [Reg.  v. 
James  (8),  Reg.  v.  Bell  (4),  Reg.  v.  Pierce  (5),  Reg.  v. 
Wright  {6),   and  Reg.  v.  Bailey  (7)  were  also  referred  to.] 

CoteS'Preedy,  for  the  prosecution.  There  is  power  to  make 
the  amendment  under  s.  1  of  the  Criminal  Procedure  Act,  1851. 

(1)  (1770)  19  St.  Tr.  1075.  (4)  (1871)  12  Oox.  0.  0.  37. 

(2)  (1861)  8  Cox,  C.  0.  451.  (5)  (1887)  16  Cox,  0.  C.  213. 

(3)  (1871)  12  Cox,  C.  C.  127.  (6)  (1860)  2  P.  &  P.  320. 

(7)  (1852)  6  Cox,  C.  C.  29. 

T2  2 
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1908  The  amendment  did  not  alter  the  quality  of  the  ofifence.  The 
Rex  decision  in  Reg.  v.  Pierce  (1)  shews  that  it  is  not  necessary  to  set 
Benson.  ®^*  ^^®  '*^^®  pretences,  and  the  evidence  before  the  grand  jury 
would  have  been  the  same  if  the  count  as  amended  had  been 
before  them.  The  count  contained  a  charge  of  misdemeanour, 
before  and  after  amendment.  The  indictment  was  amended  in 
the  name  or  description  of  a  "  matter  or  thing "  within  the 
meaning  of  s.  1  of  the  Criminal  Procedure  Act,  1851.  The 
allegations  of  false  pretences  were  immaterial,  as  it  was  unneces- 
sary to  set  them. out,  an  allegation  that  the  debt  was  incurred  by 
means  of  fraud  being  sufficient.  The  prisoner  was  not  in 
any  way  damnified,  as  the  evidence  remained  unaltered. 
Reg.  V.  Wright  (2)  is  distinguishable.  In  that  case  the 
amendment  would  have  reduced  a  charge  of  felony  to  one  of 
misdemeanour. 

Lord  Alverstonb  O.J.  In  this  case  the  prisoner  was  indicted, 
in  the  second  count  of  the  indictment,  under  s.  18,  sub-s.  1,  of 
the  Debtors  Act,  1869,  which  enacts  that  a  person  shall  be  guilty 
of  a  misdemeanour  if  in  incurring  any  debt  or  liability  he  has 
obtained  credit  under  false  pretences,  or  by  means  of  any  other 
fraud.  The  first  count  in  the  indictment  charged  the  prisoner 
with  obtaining  various  articles  by  false  pretences,  but  it  is  only 
the  second  count  with  which  we  have  to  deal.  The  latter  words 
of  s.  18,  sub-s.  1,  of  the  Act  of  1869,  "  or  by  means  of  any  other 
fraud,'*  have  for  many  years  been  treated  as  constituting  a 
different  kind  of  offence  from  that  of  false  pretences.  The 
decision  in  Reg.  v.  Jones  (3)  shews  that  a  person  may  be  con- 
victed of  obtaining  credit  by  means  of  fraud  within  the  meaning 
of  s.  18,  sub-s.  1,  of  the  Debtors  Act,  1869,  although  he  has  made 
no  false  pretence. 

In  the  present  case  the  chairman  of  the  Court  of  quarter 
sessions  ruled  that  there  was  no  evidence  for  the  jury  of  the 
false  pretences  charged  in  the  indictment.  An  application  was 
then  made  on  behalf  of  the  prosecution  that  the  second  count 
should  be  amended  by  striking  out  all  the  allegations  of  false 

(1)  16  Cox,  C.  C.  213.  (2)  2  F.  &  F.  320. 

(3)  [1898]  1  Q.  B.  119. 
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pretences  Bet  out  and  inserting  in  their   place  ''by  means  of  1908 

fraud."     The  question  before    us  is  whether   there  was  any  bbx 

power  to  so  amend  the  indictment,  and  that  question  raises  benson 

a  very  important  point.    If  the  second  count  as  amended  had ,  ^  - — 

**         ^  ^  Lord  Alveratoue 

originally  gone  before  the  grand  jury  it  may  be  that  upon  ^^■ 
the  same  evidence  as  was  given  at  the  trial  the  prisoner 
would  have  been  convicted  of  incurring  a  debt  by  fraud, 
although  no  evidence  of  a  false  pretence  was  given.  But  the 
question  is  whether  there  was  power  to  make  the  amendment. 
It  is  true  that  the  evidence  may  be  the  same  whether  the  amend- 
ment were  made  or  not.  But  in  my  judgment  there  was  no 
power  to  make  the  amendment.  The  principle  involved  is  very 
important,  because  if  the  Court,  by  means  of  the  amendment, 
allowed  the  prisoner  during  the  trial  to  be  charged  with  an 
offence  different  from  that  for  which  he  was  originally  indicted, 
the  power  to  amend  would  be  considerably  strained.  There  is 
no  power  at  common  law  to  allow  such  an  amendment,  and  if 
the  power  exists  it  can  only  be  by  virtue  of  s.  1  of  the  Criminal 
Procedure  Act,  1851  (14  &  15  Vict.  c.  100).  On  behalf  of  the 
prosecution  the  words  in  that  section  which  allow  amendment, 
''  in  the  name  or  description  of  any  matter  or  thing  whatsoever," 
were  relied  on.  Whatever  latitude  ought  to  be  given  to  those 
words,  it  is  necessary  for  the  prosecution  to  contend  that  by 
virtue  of  the  words  in  s.  1  of  the  Criminal  Procedure  Act,  1851, 
allowing  an  amendment  to  be  made  "'  in  the  name  or  description 
of  any  matter  or  thing  ....  or  in  the  ownership  of  any  pro- 
perty named  or  described,"  it  is  lawful  for  the  Court  to  make  an 
amendment  substituting  in  the  indictment  one  offence  for 
another.  If  the  Legislature  had  intended  that  one  offence  might 
be  substituted  for  another,  it  would  not  have  used  language 
similar  to  that  under  which  it  allows  an  amendment  to  be  made 
with  regard  to  some  variance  in  the  ownership  of  property  named 
or  described  in  the  indictment.  The  procedure  in  a  criminal 
trial  assumes  that  the  bill  of  indictment  has  gone  before  the 
grand  jury  and  that  they  have  returned  a  true  bill.  To  allow  an 
amendment  to  be  made  substituting  a  fresh  offence  might  have 
the  effect  of  placing  a  prisoner  upon  his  trial  for  an  offence  that 
had   never  been  before  the  grand    jury.    The  fact  that  the 
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1908  evidence  may  be  the  same  to  establish  both  cases  is  immaterial. 

R^^  There  is  no  power  to  make  an  amendment  substituting  one 

BnaraoN  off^^ce  for  another.    I  am  therefore  of  opinion  that  there  was 

—  no  power  to  make  the  amendment,  and  that  the  conviction  must 

Lord  Alrentone 

CJ.        be  quashed. 

BiDLEY,  Darling,  Bray,  and  Sutton  JJ.  concurred. 

Conviction  quashed. 

Solicitors  for  prosecution  and  prisoner :  Blundell,  Gordon  <t  Co., 
for  S.  Thomleyy  Worcester. 

J.  E.  A. 


C.A.  [IN  THE  OOUET  OP  APPEAL.] 

A^\9.  HUGGETT  V.  MIBES. 


Negligence — Dangeroui  Premises — Building  let  out  in  Flats — Staircase  in 
Possession  of  Landlord — Staircase  not  Lighted — Landlord,  Liability  of  to 
Persons  other  than  Tenants — Absence  of  any  Undertaking  to  light  Staircase. 

The  defendant  was  the  owner  of  a  building,  the  different  floors  of 
which  were  let  by  him  as  separate  offices  to  different  tenants,  the  stair- 
case by  which  access  to  them  was  obtained  not  being  let,  but  remaining  in 
the  legal  possession  of  the  defendant.  The  agreements  for  the  letting  of 
the  offices  respectively  contained  no  provision  with  regard  to  the  lighting 
of  the  staircase.  The  tenants  respectively  had  gas  lights  on  the  landings 
outside  the  entrances  to  their  respective  offices,  which  were  supplied 
with  gas  from  their  own  meters,  and  the  practice  was  that  each  tenant 
on  leaving  his  office  for  the  night  turned  off  his  own  light,  but  it  did 
not  appear  that  there  was  any  agreement  between  the  defendant  and 
the  tenants  that  they  should  light  the  staircase.  The  plaintiff,  who  was 
in  the  employ  of  one  of  the  tenants,  upon  coming  down  the  staircase 
from  his  employer's  offices  on  an  evening  in  March  at  8.15,  when,  aU 
the  lights  having  been  put  out,  the  staircase  was  in  darkness,  failed  to 
find  his  way  out  through  the  street  door  into  the  street,  and,  going 
further  down  the  stairs  towards  the  basement,  fell  through  a  door 
opening  upon  a  flagged  courtyard  at  some  distance  above  the  level  of  the 
flagstones.  This  door  was  used  for  hoisting  goods  into  and  out  of  the 
building.  In  an  action  brought  by  the  plaintiff  against  the  defendant 
in  respect  of  injuries  resulting  from  the  fall : — 

Heldy  that  there  was  no  duty  towards  the  plaintiff  imposed  upon  the 
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defendant  to  light  the  staircase,  and  consequently  the  action  was  net        q.  a. 
maintainable. 
Miller  V.  Hancock,  [1893]  2  Q.  B.  177,  discussed  and  distinguished. 


19Q8 


HUQGISTT 


Application  by  the  plaintiflf  for  judgment  or  a  new  trial  in  an      ^ 
action  tried  before  Channell  J.  with  a  jury. 

The  action  was  to  recover  damages    for  personal  injuries 
sustained  by  the  plaintiff  in  the  manner  after  mentioned. 

The  defendant  was  the  owner  of  a  building  situated  in  a  street 
in  Leeds  called  New  Briggate,  the  different  floors  of  which  he 
let  separately  as  offices  to  different  tenants.    The  common  stair- 
case by  which  access  was  obtained  to  the  different  floors  was  not 
let,  but  remained  in  the  legal  possession  of  the  defendant.    The 
agreements   for  letting  the  offices  respectively  did  not  contain 
any  provision  with  regard  to  the  lighting  of  the  staircase.    The 
defendant  supplied  no  light  for  the  staircase.    Each  of  the  tenants 
had  a  gas  light  on  the  landing  on  which  his  offices  were  situated 
outside  the  entrance  to  them,  which  light  was  supplied  with 
gas  from  his  meter,  and  the  practice  was  that  each  tenant,  when 
he  left  for  the  night,  turned  off  his  own  light ;  but  it  did  not 
appear  that  there  was  any  agreement  between  the  defendant  and 
the  tenants  that  they  should  light  the  staircase.     The  plaintiff 
was  employed  as  a  canvasser  by  a  firm  called  A.  &  G.  Taylor,  who 
had  offices  on  the  second  floor  of  the  building.    In  the  evening 
of  March  9, 1907,  the  plaintiff  had  occasion  to  go  to  the  offices  of 
his  employers,  where  he  had  been  several  times  before,  at  about 
6.30,  and  he  remained  there  till  about  8.15.    A  woman  who 
was  employed  as  caretaker  there  left  before  the  plaintiff,  and,  on 
leaving,  had  turned  out  the  light  on  the  landing,  and,  all  the 
other  tenants  having  previously  gone  for  the  night,  when  the 
plaintiff  came  out  the  staircase  was  in  darkness.    He  groped  his 
way  down  the  staircase  with  his  hand  on  the  banisters.    There 
was  some  conflict  of  evidence  as  to  whether  the  door  leading  into 
the  street  was  then  open  or  not.    However  that  might  be,  the 
plaintiff  did  not  find  his  way  through  it;    and,  going  further 
down  the  staircase  towards  the  basement,  he  cbme  upon  a  door 
opening  upon  a  flagged  courtyard  at  some  distance  above  the  level 
of  the  flagstones,  which  door  was  used  for  the  purpose  of  hoisting 
goods  into  and  out  of  the  building,  and,  pushing  the  door  open, 
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O.A.       he  straightway  fell  into  the  yard    below,   thereby  sustaining 

1908       serious  injuries.    The  action  was  subsequently  brought  by  the 

HuGOETT    plaintiff  against  the  defendant,  alleging  that  under  the  circum- 

MiEBB.      stances  there  was  a  duty  on  the  part  of  the  defendant  towards 

the  plaintiff  to  keep  the  staircase  sufficiently  lighted,  and  a 

breach  of  the  duty,  which  led  to  the  accident.    In  summing  up 

the  case  to  the  jury  the  learned  judge  told  them,  in  substance, 

that  in  his  opinion  there  was  no  duty  imposed  upon  the  defendant 

to  light  the  staircase,  but  that  he  should  leave  the  case  to  them  to 

avoid  the  necessity  for  a  new  trial  in  case  the  Court  of  Appeal 

did  not  agree  with  his  view.  (1)     The  jury  found  a  verdict  for 

the  defendant. 

E.  T.  Atkinson,  K.C.,  and  ff.  S.  Cautiey,  for  the  plaintiff.  The 
learned  judge  misdirected  the  jury  by  telling  them  that  there 
was  no  duty  cast  upon  the  defendant  to  light  the  staircase.  His 
direction  in  this  respect  was  inconsistent  with  the  judgment  of 
the  Court  of  Appeal  in  Miller  v.  Hancock,  (2)  It  was  there  held 
that,  under  similar  circumstances,  it  was  the  duty  of  the  landlord 
to  keep  the  staircase  reasonably  safe  for  the  use  of  the  tenants, 
and  also  of  those  persons  who  would  necessarily  go  up  and  down 
the  stairs  in  the  ordinary  course  of  business  with  the  tenants. 
It  is  true  that  in  that  case  the  question  was  as  to  the  duty  to 
repair,  whereas  here  it  is  as  to  the  duty  to  light  the  staircase, 
but  it  is  submitted  that  the  same  principle  applies  to  both  cases. 
Proper  lighting  after  dark  is  as  essential  to  keeping  the  staircase 
reasonably  safe  as  proper  repair.  The  duty  was  based  in  the 
case  of  Miller  v.  Hancock  (2)  on  the  fact  that  the  landlord 
retained  possession  of  the  staircase,  and  must  have  contemplated 
that  it  would  be  used  by  the  tenants  and  persons  having  business 
with  them  as  being  the  only  means  of  access  to  their  offices. 
The  staircase  may  be  said  in  such  a  case  to  be  provided  by  the 
landlord  for  that  purpose  ;  and  under  these  circumstances  there 

(1)  The  learned  judge  suggested      merely  returned  a  general    verdict 
to  the  jury  that  they  should  find  a      for  the  defendant,   and  apparently 
verdict  on  certain  specific  questions,      they  were  not  afterwards  asked  to 
but  the  jury,  instead  of  doing  so,      further  consider  their  verdict. 
(2)  [1893]  2  Q.  B.  177. 
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is  a  relation  at  common  law  between  him  and  members  of  c.  a. 
the  public  resorting  to  the  tenant's  offices  from  which  a  duty  1908 
arises  on  his  part  to  keep  the  staircase  reasonably  safe.  huggbtt 

[Sir  Gorbll  Barnes,  President.  In  MiUer  v.  Hancock (1)  ^^'  ^ 
the  duty  to  the  plaintiff  appears  to  have  been  based  upon  an 
implication  that  the  landlord  had  contracted  with  the  tenants  to 
keep  the  staircase  in  repair.  In  the  present  case  any  implication 
that  the  landlord  had  undertaken  to  light  the  staircase  appears 
to  be  negatived  by  the  fact  that  the  tenants  respectively  main- 
tained the  lights  on  their  respective  landings.] 

The  obligation  of  the  landlord  was  apparently  held  in  MiUer  v. 
Hancock  (1)  to  arise  as  a  necessary  consequence  from  the  relation 
between  the  tenants  and  the  landlord,  who  had  let  the  offices  to 
them,  retaining  the  staircase,  which  was  the  necessary  means  of 
access  to  their  offices,  in  his  own  possession.  The  mere  fact 
that  the  tenants  in  this  case  had  in  fact  for  their  own  convenience 
maintained  lights  outside  on  their  respective  landings  ought  not 
to  be  treated  as  rebutting  the  implication  of  an  undertaking  by 
the  landlord  to  do  all  that  was  necessary  for  the  safety  of  the 
staircase.  Even  assuming  that  there  was  no  implied  contract 
by  the  landlord  with  the  tenants  to  light  the  staircase,  the  judg- 
ments in  MiUer  v.  Hancock  (1)  seem  to  shew  that  there  was  a 
duty  towards  members  of  the  public  using  the  staircase  for  the 
purpose  of  access  to  the  offices  of  the  tenants,  independently  of 
any  contract  with  the  tenants  to  keep  the  staircase  reasonably 
safe.  [They  also  cited  Smith  v.  London  and  St.  Kathanne 
Docks  Co.  (2)] 

Waugh,  K.C.,  and  J.  A.  Compston^  for  the  defendant,  were  not 
called  upon  to  argue. 

Sir  Gorell  Barnes,  President.  This  is  an  application  by  the 
plaintiff  for  a  new  trial  on  the  ground  of  an  alleged  misdirection 
by  the  learned  judge  in  the  course  of  summing  up  the  case  to 
the  jury.  It  is  necessary  to  state  the  facts,  which  are  very 
simple,  in  order  to  appreciate  the  nature  of  the  alleged  mis- 
direction. The  defendant  was  the  owner  of  premises  situated  in 
New  Briggate,  Leeds,  the  different  floors  of  which  he  let  to 
(1)  [1893]  2  a  B.  177.  (2)  (1868)  L.  E.  3  C.  P.  326. 
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c.  A.  different  tenants  as  offices.  The  common  staircase,  by  means  of 
1908  which  access  was  obtained  to  the  different  offices  occupied  by 
HuGOETT  *b®  tenants  respectively,  was  not  let.  Among  the  tenants  was 
MiERs  *  ^"^  ^^  ^'  *  ^'  T^y^^^»  "^^^  occupied  rooms  on  the  second 
floor  as  offices.  The  plaintiff,  who  was  a  canvasser  for  that  firm, 
went  to  their  offices,  where  he  had  been  several  times  before, 
on  the  evening  of  March  9  in  last  year,  and  stayed  there  till 
8.15  P.M.  When  he  left,  the  staircase  was  in  darkness,  and  he 
descended  from  the  second  floor  feeling  his  way  with  his  hand 
on  the  banisters.  There  was  some  conflict  of  evidence  as  to 
whether  the  door  leading  into  the  street  was  then  open  or  not. 
However  that  might  be,  he  did  not  go  out  through  that  door, 
but  went  some  steps  lower  down  the  staircase,  and,  pushing 
open  a  door  which  he  found,  fell  into  a  court-yard,  sustaining 
serious  injuries.  A  fact  of  importance  in  this  case  is  that  the 
lights  on  each  of  the  landings  of  the  staircase  were  not  in  fact 
supplied  by  the  landlord,  but  it  appears  that  the  tenants  respec- 
tively had  gas  jets  on  the  outside  of  the  entrances  to  their  offices 
on  their  respective  landings,  which  were  supplied  with  gas  from 
the  meters  belonging  to  the  tenants  respectively,  and  were  con- 
trolled by  them ;  and  the  practice  seems  to  have  been  that  each 
of  the  tenants  put  out  the  light  on  his  landing  on  leaving  for  the 
night.  On  the  evening  in  question  the  caretaker  at  Taylors' 
offices  left  before  the  plaintiff,  and,  on  leaving,  turned  out  the  light 
on  their  landing,  and,  all  the  other  hghts  having  been  previously 
turned  out,  the  staircase  was,  as  I  have  said,  in  darkness  when 
the  plaintiff  left  and  groped  his  way  down  the  staircase,  with 
the  result  which  I  have  already  mentioned.  The  learned  judge 
left  the  case  to  the  jury,  but  indicated  to  them  that,  in  his 
opinion,  there  was,  under  the  circumstances,  no  duty  towards 
the  plaintiff  imposed  upon  the  defendant  to  light  the  staircase. 
He  asked  the  jury  to  find  on  specific  questions,  but  they  returned 
a  general  verdict  for  the  defendant.  Of  that  direction  by  the 
learned  judge  the  plaintiff  complains. 

It  is  argued  for  the  plaintiff  that,  upon  the  facts  of  this  case, 
there  was  a  duty  towards  the  plaintiff  imposed  upon  the  defen- 
dant to  light  the  staircase,  and  a  breach  of  that  duty  which  led 
to  the  accident  to  the  plaintiff.    The  question  is  whether  there 
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was  such  a  duty.  It  was  contended  that  the  case  stood  on  the  c.  A. 
same  footing  as  Miller  v.  Hancock  (1),  and  therefore  was  governed  1908 
by  the  decision  in  that  case,  and  that  the  learned  judge  in  his  huqqktt 
summing  up  had  not  acted  on  the  doctrine  there  laid  down.  In  ^^isss. 
my  opinion  that  case  is  not  an  authority  which  governs  the 
present  case.  I  approach  the  question  from  the  following  point 
of  view.  It  is  clear  that,  as  a  general  rule,  the  grant  of  an  ease- 
ment imposes  no  obligation  on  the  owner  of  the  servient  tene- 
ment to  do  anything  in  the  nature  of  repair.  Anything  that 
may  be  requisite  for  the  enjoyment  of  the  easement  by  way  of 
repair  must  be  done  by  the  owner  of  the  dominant  tenement  for 
himself ;  but  the  statement  of  the  law  on  the  subject  by  Lord 
Mansfield  in  Taylor  v.  Whitehead  (2),  which  was  referred  to  by 
Bowen  L.J.  in  MiUer  v.  Hancock  (S),  is  to  the  effect  that,  though 
by  the  common  law  he  who  has  the  use  of  a  thing  ought  to 
repair  it,  the  grantor  may  bind  himself.  Therefore  we  start  in 
such  a  case  with  the  position  that,  unless  there  be  circumstances 
which  point  to  the  contrary  conclusion,  any  repair  of  the  stair- 
case, which  may  be  necessary,  would  have  to  be  done  by  the 
tenants.  It  was,  however,  pointed  out  in  Miller  v.  Hancock  (1) 
that  there  may  be  cases  in  which,  either  by  express  agreement 
or  by  necessary  implication,  the  landlord  of  premises,  let  as  these 
were,  contracts  with  the  tenants  to  do  any  repairs  which  may  be 
necessary  to  the  staircase,  or  possibly  to  do  something  more  than 
repairs ;  but  it  appears  to  me  that,  unless  such  a  contract  could 
be  shewn  to  have  been  made  by  the  landlord,  either  in  express 
terms  or  by  necessary  implication,  there  would  be  no  duty  cast 
upon  the  landlord  in  such  a  case  to  keep  the  staircase  in  repair. 
If  there  were  no  such  duty  on  the  part  of  the  landlord  towards 
the  tenants,  I  cannot  see  how  there  possibly  could  be  such  a  duty 
towards  an  outsider  who  comes  on  the  premises  on  the  invitation 
of  a  tenant.  Then  does  the  decision  in  Miller  v.  Hancock  (1) 
afford  any  ground  for  an  implication  that  in  this  case  the  land- 
lord undertook  any  duty  towards  the  tenants  or  anybody  else  to 
light  the  staircase  ?  I  cannot  see  that  it  does.  I  think  that  the 
decision   in   that   case  must    be  regarded   as  confined   to  the 

(1)  [1893]  2  Q.  B.  177.  (2)  (1781)  2  Doug.,  4th  ed.  745. 

(3)   [1893]  2  Q.  B.  177,  at  p.  181. 


V. 
MlESS. 
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c  A.       particular  facts  which  there  existed.    All  the  judges  in  giving 
1908       their    judgments  refer  to  the    special    circumstances  of    the 
HuoQETT    ^^^'    I^  ^*s  held  that  under  those  circumstances  there  was 
a  necessary  implication  that  the  defendant  had  agreed  with  the 
tenants  to  keep  the  staircase  in  repair,  and,  as  the  defendant 
must  have  known  and  contemplated  that  it  would  be  used  by 
persons  having  business  with  the  tenants,  there  was  an  obligation 
on  the  defendant  to  keep  it  reasonably  safe  for  the  use  of  the 
tenants  and  those  persons.     The  words  "  reasonably  safe,"  as 
there  used,  meant,  I  think,    ''  reasonably  safe  as  regards  the 
repair  and  condition  of  the  material  structure."     That  case  is 
very  different  from  the  present.    It  may  be  that  in  such  a  case 
a  person  using  the  staircase  might  be  entitled  to  assume  that  it 
was  in  a  reasonably  safe  state  of  repair,  and,  as  Bowen  L.J.  put 
it,  that  he  would  be   "  shielded  by  the  responsibility  of    the 
person  on  whom  the  liability  to  repair  the  staircase  may  rest." 
But,  as  it  seems  to  me,  wholly  different  considerations  apply  to 
this  case,  where  the  implication  suggested  is  that  the  landlord 
undertook  to  light  the  staircase.    To  my  mind  no  implication 
can  in  such  a  case  reasonably  be  made  in  favour  of  the  plaintiff 
that  the  landlord  undertook  any  obligation  in  respect  of  the  light- 
ing of  the  staircase.     The  practical  differences  between  the  two 
cases  are  obvious.    In  Miller  v.  Hancock  (1)  the  person  injured 
was  regarded  as  using  the  staircase  on  the  assumption,  which  he 
was  entitled  under  the  circumstances  to  make,  that  it  was  in  a 
proper  state  of  repair.     In  the  present  case,  the  staircase  being 
pitch  dark,  the  risk  of  using  it  without  providing  himself  with 
any  light  was  obvious  to  the  plaintiff.    Furthermore  the  facts,  in 
my  opinion,  distinctly  negative  any  implication  that  the  landlord 
had  undertaken  to  light  the  staircase,  because  each  tenant  lighted 
his  own  landing,  and  turned  out  his  light  on  leaving  for  the 
night.    It  appears  impossible  under  the  circumstances  to  infer 
in  favour  of  a  person  using  the  staircase  by  invitation  of  a  tenant 
any  undertaking  on  the  part  of  the  landlord  to  do  what  the 
tenants,  as  it  would  seem  by  arrangement  with  the  landlord, 
undertook  to  do  for  themselves,  and  I  cannot  see  how  such  a 
person  could  be  in  a  better  position  in  this  respect  than  the 
(1)  [1893]  2  Q.  B.  177. 
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tenant  himself.    Under  these  circumstances  the  case  of  Miller  v.  c.  a. 

Hancock  (1)  does  not  seem  to  me  to  be  on  all  fours  with  the  1908 

present  case ;  and  I  do  not  think  that  we  should  be  warranted  in  huooett 

extending  the  application  of  that  decision  to  circumstances  such  ^  *'* 
as  those  with  which  we  are  now  dealing.    On  these  grounds  I 
think  the  application  must  be  refused. 

Fletchbb  Moulton  L.J.  I  am  of  the  same  opinion,  and,  after 
the  full  judgment  which  the  President  has  delivered,  I  need  only 
add  a  very  few  words.  The  only  question  in  this  case  is  whether 
there  is  any  obligation  imposed  on  the  landlord  of  a  building  let 
out  in  offices,  such  as  that  in  the  present  case,  to  light  the  staircase. 
The  plaintiff's  counsel  contend  that  there  is  such  an  obliga- 
tion, but  I  cannot  myself  see  any  ground  for  that  contention, 
either  on  authority  or  in  reason.  It  is  obvious  that  in  this  case 
the  different  tenants  to  whom  the  floors  of  the  building  were 
respectively  let  never  supposed  that  there  was  any  obligation  on 
the  landlord  to  light  the  staircase.  It  is  not  suggested  that  there 
was  any  express  undertaking  by  him  to  do  so ;  but  it  is  said  that  an 
undertaking  to  do  so  ought  to  be  implied  from  the  circumstances 
of  the  case.  All  I  can  say  is  that  the  inference  which  I  draw 
from  the  circumstances  is  that  it  was  never  intended  that  the 
landlord  should  light  the  staircase. .  It  was  suggested  by  the 
plaintiff's  junior  counsel  that,  whatever  the  arrangement  as  to 
lighting  between  the  landlord  and  the  tenants  may  be,  the  land- 
lord is  in  such  a  case  under  an  obligation  towards  persons  using 
the  staircase  as  a  means  of  access  to  the  tenants'  offices  to  keep  it 
reasonably  safe,  and  for  that  purpose  to  light  it  when  it  is  dark — 
apparently  all  night,  if  necessary.  I  cannot  see  how  such  a  duty 
can  be  supposed  to  arise.  Take,  for  example,  the  case  of  a 
house  which  is  let  at  the  end  of  a  private  lane.  Would  it  be 
the  duty  of  the  landlord  towards  persons  seeking  access  to  the 
premises  to  keep  the  lane  lighted  all  night?  I  know  of  no 
authority  at  common  law  for  a  duty  on  the  part  of  a  land- 
lord to  provide  artificial  light  in  such  a  case.  There  is  a  very 
broad  distinction  between  a  case  like  the  present  and  a  case  of 
non-repair  of  a  staircase.  If  a  staircase  is  dark,  a  person  using 
(I)  [1893]  2  Q.  B.  177. 
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it  must  obviously  be  aware  that  it  is  in  that  condition ;  whereas 
in  the  case  of  a  person  using  a  staircase  which  is  out  of 
repair,  as  in  MUler  v.  Hancock  (1),  it  may  not  be  obvious  to 
him  that  it  is  «o.  In  this  case  there  is,  as  I  have  pointed  out, 
no  reason  to  infer  that  the  tenants  respectively,  when  they 
took  their  offices,  ever  supposed  that  the  landlord  intended  to 
light  the  staircase.  The  case  of  Miller  v.  Hancock  (1)  appears  to  me 
to  stand  entirely  on  its  own  facts,  and  I  confess  that  I  do  not 
feel  quite  clear  as  to  the  exact  ground  upon  which  it  was  decided. 
In  my  private  opinion,  looking  at  the  judgments  in  that  case, 
particularly  that  of  Bowen  L.J.,  which  appears  to  me  to  be  the 
most  lucidly  expressed,  the  ratio  decidendi  was  as  follows.  The 
Court  came  to  the  conclusion  that,  as  between  the  landlord  and 
the  tenants,  the  landlord  had  undertaken  the  obligation  of 
keeping  the  staircase  in  a  reasonably  safe  state  of  repair ;  and 
they  considered  that,  under  those  circumstances,  the  landlord, 
by  letting  the  different  offices  to  the  tenants,  had  authorized 
the  tenants  to  invite  persons  to  come  to  them  for  business 
purposes,  and  therefore  to  use  the  staircase;  and  the  Court 
consequently  ascribed  to  the  landlord  himself  the  invitation  given 
by  the  tenant  by  his  authority,  and  based  upon  that  invitation, 
so  ascribed  to  the  landlord,  a  duty  on  his  part  towards  those  so 
invited  to  keep  the  staircase  in  a  reasonably  safe  state  of  repair. 
If  that  be  the  ratio  decidendi  in  that  case,  it  can  have  no  bearing 
on  the  present  case,  because  it  would  be  impossible  to  infer  here 
that  the  landlord  authorized  the  tenants  to  invite  persons  to  use 
the  staircase  at  any  hour  of  the  night,  when  it  was  in  a  state  of 
darkness. 


Fabwell  L.J.  I  agree.  It  is  well  settled  that  at  common  law 
he  who  has  the  use  of  an  easement  must  himself  do  any  neces- 
sary repair.  The  authorities  on  the  subject  may  be  found 
collected  in  Gale  on  Easements,  7th  ed.  p.  449.  But,  as  Lord 
Mansfield  said  in  Taylor  v.  Whitehead  (2),  the  grantor  of  an 
easement  may  bind  himself  to  repair,  either  expressly  or  by 
necessary  implication.  In  Miller  v.  Hancock  (1)  it  was  held 
that  the    landlord    had    by   necessary   implication    so    bound 

(1)  [1893]  2  Q.  B.  177.  (2)  2  Doug.,  4th  ed.  745. 
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himself.    Bowen  L.J.  said  in  that  case :  *'  It  was  contended  by 
the  defendant's  counsel  that,  according  to  the  common  law, 
the  person  in  enjoyment  of   an  easement  is  bound  to  do  the 
necessary  repairs  himself.     That  may  be  true  with  regard  to 
easements  in  general,  but  it  is   subject  to   the  qualification 
that  the  grantor  of  the   easement  may  undertake  to  do  the 
repairs  either  in  express  terms  or  by  necessary  implication. 
This    is    not    the    mere    case    of    a    grant    of   an    easement 
without  special  circumstances."     The  decision    in  that  case 
rested  on  the  conclusion  of  fact  that  there  was  by  necessary 
implication  under    the  circumstances  an  undertaking  by  the 
landlord  of  the  obligation  to  keep  the  staircase  in  repair.    Here 
we  are  asked  to  make  a  similar  implication  with  regard  to  the 
lighting  of  the  staircase.    It  is  obvious  that,  in  cases  where  the 
question  is  whether  any  and  what  implication  of  fact  ought  to  be 
made,  each  case  must  depend  on  its  particular  circumstances. 
We  are  asked  to  infer  here  that  the  landlord  has  undertaken  to 
keep  the  staircase  lighted  at  all  necessary  hours,  apparently 
during  the  whole  night  if  necessary.    Not  only  are  there  no  facts, 
in  my  opinion,  to  justify  such  an  implication,  but  what  material 
facts  there  are  appear  to  be  directly  contrary  to  it,  inasmuch  as 
the  staircase  is  in  fact  lighted  by  gas  jets  which  belong  to  the 
tenants  respectively,  and  are  supplied  by  gas  from  their  meters. 
Under  these  circumstances  to  draw  the  inference  that  there  was 
a  contract  by  the  landlord  with  the  tenants  to  do  the  lighting 
would  be,  in  my  opinion,  to  infer  something  in  direct  contraven- 
tion of  the  facts  of  the  case.    The  only  remaining  question  is 
whether,  as  suggested  for  the  plaintiff,  a  member  of  the  public 
who  uses  the  staircase  for  the  purpose  of  going  to  or  from  the 
offices  of  one  of  the  tenants  can  have  a  greater  right  than  the 
tenant  himself.    The  case  of  MiUei-  v.  Hancock  (1)  was  relied  on 
as  supporting  that  suggestion ;  but  the  whole  reasoning  of  that 
case  is  based  upon  the  implication  of  a  contract  by  the  landlord 
to  keep  the  staircase  in  repair.    Of  course  there  could  be  no 
contract  to  that  effect  with  the  public  at  large,  but  the  Court  of 
Appeal  apparently  came  to  the  conclusion  that  the  action  was  main- 
tainable by  the  following  somewhat  subtle  line  of  reasoning :  they 
(1)  [1893]  2  Q.  B.  177. 
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seem  to  have  treated  the  landlord,  who  had,  as  between  himself 
and  the  tenants,  undertaken  the  duty  of  keeping  the  staircase  in 
repair,  as  having  authorized  the  tenants  for  the  purposes  of  their 
business  to  invite  members  of  the  public  to  use  the  staircase  on 
his  behalf,  so  as  to  bind  him.  They  appear  to  have  reached  that 
conclusion  by  the  light  of  the  judgment  in  Smith  v.  London 
and  St  Katharine  Docks  Co.  (1)  I  confess  that  the  decision  in 
that  case  does  not  seem  to  me  applicable  to  the  facts  which 
existed  in  Miller  v.  Hancock  (2) ;  for  in  Smith  v.  London  and 
St.  Katharine  Docks  Co.  (1)  it  was  the  dock  company  itself 
which  carried  on  the  business  for  the  purposes  of  which  they 
invited  persons  to  use  the  gangway.  I  agree  with  the  view  taken 
by  my  brother  Fletcher  Moulton  as  to  the  reasoning  on  which 
the  decision  in  MiUer  v.  Hancock  (2)  was  founded,  but  I  alto- 
gether dissent  from  the  contention  of  the  plaintiff  *s  counsel 
that,  even  if  the  implication  of  a  contract  by  the  landlord  with 
the  tenants  made  in  that  case  cannot  be  made  here,  a  member 
of  the  public  using  the  staircase  on  the  invitation  of  the  tenant 
can  have  a  greater  right  than  the  tenant  himself. 

Application  dismissed. 


Solicitors  for  plaintiff :   lioUit,  Sons  Jk  Burroughs,  for  A.  R. 
Lake,  Wakefield. 

Solicitors  for  defendant :  Jaques  <&  Co.,  for  Scott  cC  Turnbull, 
Leeds. 

(1)  L.  E.  3  0.  P.  326.  (2)  [1893]  2  Q.  B.  177. 

E.  L. 


2  K.  B.  KING'S  BENCH  DIVISION.  289 


PAUL  V.  HARGREAVES.  1908 

April  1. 
Weights  and  Measures —  V^ehide  carrying  Coal  for  DeHvery—Person  in  charge  

of  Vehicle — False  BepresentaHon  of  Weight— Representation  by  Employer — 

Innocent  Delivery  by  Servant — Mens  rea — Weights  and  Measures  Act^  1889 

(62  <fc  53  Vict.  c.  21),  s.  29. 


By  8.  29  of  the  Weights  and  Measures  Act,  1889,  an  inspector  may 
entcnr  any  building  where  coal  is  sold  or  kept  or  exposed  for  sale,  and 
may  stop  any  vehicle  carrying  coal  for  sale  or  delivery  to  a  purchaser, 
and  may  weigh  any  quantity  of  coal  found  in  any  such  place  or  vehicle 
or  which  is  in  course  of  delivery  to  any  purchaser ;  and  if  it  appears  to 
a  Court  of  summary  jurisdiction  that  any  quantity  so  weighed  is  of  less 
weight  than  that  represented  by  the  seller,  the  person  selling  or  keeping 
or  exposing  the  coal  for  sale,  or  the  person  in  charge  of  the  vehicle,  as 
the  case  may  be,  is  liable  to  a  line : — 

Heldy  that  to  constitute  an  offence  under  this  section  on  the  part  'of  a 
person  in  charge  of  a  vehicle  carrying  coal  for  delivery  a  mens  rea  is 
necessary,  and,  consequently,  that  a  servant  in  charge  of  a  vehicle  who 
was  innocently  delivering  therefrom  to  customers  coal  of  less  weight 
than  that  represented  by  his  employers,  and  who  had  himself  no  know- 
ledge of  any  short  weight,  was  not  guilty  of  an  offence  imder  the 
section. 

Gasb  stated  by  justices. 

At  a  petty  sessions  of  the  peace  holden  in  and  for  the  division 
of  Wimbledon,  in  the  county  of  Surrey,  on  October  2,  1907, 
Thomas  Paul,  hereinafter  called  the  appellant,  was  charged  by 
Harold  Hargreaves,  an  inspector  of  weights  and  measures  for 
thQ  county  of  Surrey,  hereinafter  called  the  respondent,  for  that 
he  the  appellant  on  July  24,  1907,  at  Merton,  in  the  said  county, 
then  being  the  person  in  charge  of  a  vehicle,  did  unlawfully 
deliver  coal  to  a  purchaser  in  sacks  labelled  1  cwt.  each,  and  that 
the  said  sacks  did  not  contain  the  weight  thereon  represented. 

The  information  was  laid  under  s.  29  of  the  Weights  and 
Measures  Act,  1889.  (1)  At  the  hearing  the  following  facts  were 
founds — 

The  appellant  was  a  carter  in  the  employment  of  Charles 

(1)  Weights  and  Measiires  Act,  local  authority  may,  at  all  reason- 
1889: —  able  times,   enter  any  building  or 

Sect  29:  "(1.)  Any  inspector  of  part  of  a  building  or  other  place  in 
weights  and  measures  or  officer  which  coal  is  sold  or  kept  or  exposed 
appointed  for  the  purpose   by  the      for  sale,  and  may  stop  any  vehicle 

Vol.  n.  1908.  U  2 
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Gotbard  &  Co.,  Limited,  coal  merchants,  hereinafter  referred 
to  as  the  sellers.  On  July  24,  1907,  he  was  in  charge  of 
a  cart  in  course  of  delivering  two  tons  of  coal  in  sacks, 
each  labelled  1  cwt.  Twenty-six  sacks  of  coal  had  already  been 
delivered  by  the  appellant  when  he  was  stopped  by  the 
respondent,  who,  on  weighing  the  remaining  fourteen  sacks, 
found  them  2,  8,  5,  2^,  6,  4,  2,  2,  4,  6^,  8,  5,  2^,  and  8^  lbs. 
respectively  short  of  1  cwt.,  making  in  all  61  lbs.  short. 

With  the  coal  was  sent  a  delivery  note  issued  by  the  sellers, 
which,  having  regard  to  the  cases  of  FrankUn  v.  Godfrey  (1)  and 
Baker  v.  Herd  (2),  the  justices  regarded  as  a  representation 
by  the  sellers  that  each  of  the  said  fourteen  sacks  con- 
tained 1  cwt.  of  coal.  The  appellant  received  the  coal  from 
the  yard  ready  loaded,  and  had  nothing  to  do  with  the  weighing 
or  loading  of  the  coal  and  did  not  know  that  there  was  any 
short  weight.  The  coal  in  the  sacks  was  just  as  he  had  received 
it  from  the  sellers. 

It  was  contended  on  behalf  of  the  appellant  that  he  could 
not  be  convicted  under  s.  29  of  the  Weights  and  Measures  Act, 
1889,  because  he  was  not  selling  or  exposing  or  ojffering  for  sale 
the  coal  from  the  vehicle,  but  was  an  innocent  agent  merely,  and 
had  made  no  representation  as  to  the  weight  of  the  coal. 

The  justices  overruled  the  appellant's  contention,  being  of 
opinion  that  they  were  bound  to  convict  him  because  he  was  the 
person  in  charge  of  the  vehicle  carrying  coal  for  delivery  in  sacks 
containing  less  coal  than  was  represented  by  the  sellers,  and 
that  the  contention  of  the  appellant  as  to  his  being  an  innocent 
agent  was  incorrect,  as  he  could  have  protected  himself  by  seeing 


carrying  coal  for  sale  or  for  delivery 
to  a  purchaser,  and  may  test  any 
weights  and  weighing  instruments 
found  in  any  such  place  or  vehicle, 
and  may  weigh  any  load,  sack,  or 
other  less  quantity  of  coal,  found  in 
any  such  place  or  vehicle,  or  which 
is  in  course  of  delivery  to  any  pur- 
chaser. 

**(2.)  If  it  appears  to  a  court  of 


summary  jurisdiction  that  any  load, 
sack,  or  less  quantity  so  weighed  is 
of  less  t^eight  than  that  represented 
by  the  seller,  the  person  selling  or 
keeping  or  exposing  the  coal  for  sale, 
or  the  person  in  charge  of  the  vehicle, 
as  the  case  may  be,  shall  be  liable  to 
a  fine  not  exceeding  five  pounds." 

(1)  (1894)  63  L.  J.  (M.O.)  239. 

(2)  (1894)  68  J.  P.  413. 
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that  the  sacks  of  coal  were  of  the  proper  weight  before  taking 
them  out  of  the  yard.  They  therefore  convicted  the  appellant " 
and  fined  him  28.  6d.,  and  Ss.  6d.  costs,  but  stated  a  case  for  the 
opinion  of  the  King's  Bench  Division,  setting  out  the  foregoing 
facts  and  submitting  the  question  whether  their  decision  was 
right  in  law. 

Colam,  for  the  appellant.  The  object  of  this  Act  is  to  impose 
the  penalty  on  the  seller  making  the  representation.  Where,  as 
in  this  case,  the  master  effects  the  sale  and  makes  the  repre- 
sentation, the  servant  is  not  the  person  to  be  convicted.  The 
words  ''  as  the  case  may  be  *'  imply  that  the  sale  and  representa- 
tion which  underlie  the  whole  section  are  being  effected  and  made 
by  the  person  in  charge  of  the  vehicle.  The  seller  may  be  selling 
or  keeping  or  exposing  the  coal  for  sale  either  at  his  own  place  of 
business  or  upon  or  from  a  cart  of  which  he  is  in  charge.  It  was 
never  intended  that  a  person  merely  in  charge  of  the  cart  should, 
as  such,  incur  the  penalty.  If  it  were,  a  casual  acquaintance  to 
whom  a  carter  entrusts  the  charge  of  the  cart  temporarily  would 
be  liable  to  be  convicted  and  fined  Bl  The  man  in  charge  of  the 
vehicle  is  not  liable  unless  he  is  actually  selling,  not  merely 
delivering,  the  coal  from  the  vehicle:  Roberts  v.  Woodward (1), 
per  A.  L.  Smith  J. 

The  respondent  was  not  represented. 

Lord  Alverstone  G.J.  It  is  a  general  principle  of  the  criminal 
law  that  a  man  is  not  to  be  convicted  of  a  crime  if  he  has  no  mens 
rea.  There  are,  no  doubt,  a  number  of  exceptions  to  that  rule 
which  are  based  upon  the  terms  of  particular  statutes,  for  example, 
certain  offences  under  the  Licensing  Acts  and  the  Sale  of  Food 
and  Drugs  Act.  But  this  Act  creates  no  exception  to  the  general 
rule.  If  it  appears  to  a  Court  of  summary  jurisdiction  that  any 
sack  is  of  less  weight  than  that  represented  by  the  seller,  the  person 
selling  or  keeping  or  exposing  the  coal  for  sale,  or  the  person  in 
charge  of  the  vehicle,  as  the  case  may  be,  is  made  liable  to  the  fine. 
The  latter  words  indicate  that  the  person  in  charge  of  the  vehicle 
may  be  the  seller  making  the  representation.    If  he  is  the  seller 

(1)  (1890)  25  a  B.  D.  412,  at  p.  416. 
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1908       making  the  representation  he  is  liable.    But  in  my  opinion  it 

P^uL       would  be  straining  the  meaning  of  the  enactment  to  hold  that 

jj^^       an  innocent  carter,  taking  out  sacks  of  coal  for  delivery  in  entire 

oBEAVEs.    ignorance  that  the  sacks  contain  le^s  than  the  weight  represented 

Loid  Aiveratone  by  his  employer,  is  liable  to  be  convicted  and  fined.    That  would 

make  the  mere  fact  of  taking  out  the  coal  a  criminal  offence. 

There  is  nothing  in  the  statute  to  shew  that  that  was  intended. 

To  come  within  the  scope  of  the  Act  the  person  in  charge  of  the 

vehicle  must  be  selling,  keeping,  or  exposing  the  coal  for  sale. 

The  words  "  as  the  case  may  be  "  were  inserted  to  cover  the  case 

where  a  representation  has  been  made  by  a  person  who  is  not 

himself  the  owner  of  the  coal,  but  who  is  acting  as  an  agent  in 

selling  or  exposing  it  for  sale,  and  is  sent  out  by  the  coal 

merchant  not  merely  to  deliver  coal  which  without  the  agent's 

knowledge  is  in  fact  of  less  weight  than  that  represented  by  the 

merchant,  but  to  make  a  representation  himself  as  to  the  weight 

of  the  coal  he  is  selling  and  to  sell  coal  of  less  weight  than  that 

represented  by  himself.     On  the  facts  before  us  there  is  no 

evidence  of  any  such  representation  or  sale  by  the  appellant, 

and  therefore  the  conviction  must  be  quashed. 

BiDLBY  J.    I  concur.  • 

Darlimo  J.    I  agree. 

Appeal  allowed  :  Conviction  quashed. 

Solicitors  for  appellant :  SeweU,  Edwards  d  Neville. 

W.  H.  G. 
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KYLE,  Appellant  v.  DUNSDON  and  Another,  Respondents,        1908 

WeigJUa  and  Measures — Coal — Delivery  in  a  Vehicle — Several  Deliveries  under 
One  Order^One  Ticket— WeighU  and  Measures  Act,  1889  (52  <fc  63  Vict, 
c.  21),  8.  21. 

The  respondents,  having  sold  to  a  purchaser  twelve  tons  of  coal, 
delivered  a  portion  of  the  coal  in  sacks  in  a  vehicle  to  the  purchaser  on 
September  23,  1907,  and  at  the  same  time,  before  any  part  of  the  coal 
was  unloaded,  gave  to  the  purchaser  a  ticket  according  to  the  form  in  the 
Third  Schedule  to  the  Weights  and  Measures  Act,  1889,  for  the  delivery  * 
of  twelve  tons  of  coal  in  240  sacks,  each  sack  containing  1  cwt.  On 
October  2,  1907,  thirty  sacks  of  coal,  each  sack  containing  1  cwt.,  being 
the  remaining  portion  of  the  twelve  tons,  were  sent  by  the  respondents 
in  a  vehicle  for  delivery  to  the  purchaser,  and  were  delivered  to  him. 
No  separate  ticket  was  delivered  or  sent  to  the  purchaser  in  respect  of 
the  thirty  sacks  of  coal : — 

Held,  that  the  coal  having  been  delivered  in  sacks  and  a  ticket  for  the 
entire  quantity  having  been  delivered  to  the  purchaser  on  September  23, 
the  failure  of  the  respondents  to  give  a  separate  ticket  in  respect  of  the 
coal  delivered  on  October  2  did  not  constitute  a  breach  of  the  provisions 
of  8.  21  of  the  Weights  and  Measures  Act,  1889. 

Case  stated  by  a  Court  of  summary  jurisdiction  sitting  at 
Slough. 

An  information  was  preferred  by  the  appellant,  an  inspector 

of  weights  and  measures,    under   s.   21  of  the  Weights  and 

Measures  Act,  1889  (1),  against  the  respondents,  for  that  they  on 

October  2, 1907,  at  the  parish  of  Stoke  Poges,  being  the  sellers 

of  a  certain  quantity  of  coal  exceeding  2  cwt.,  delivered  by  means 

of  a  certain  vehicle  to  the  Bight  Hon.  Lord  Decies,  the  purchaser 

thereof,  unlawfully  did  not  deliver   therewith,   or  cause  to  be 

delivered,  or  to  be  sent  by  post  or  otherwise,  to  the  purchaser  or 

his  servant,  before  any  part  of  the  said  coal  was  unloaded,  a  ticket 

or  note  according  to  the  form  in  the  Third  Schedule  to  the 

Weights  and  Measures  Act,  1889,  or  according  to  a  form  to  the 

like  effect. 

(1)  Weights  and  Measures  Act,  1889  delivered,  or  to  be  sent  by  post  or 

(52  &  53  Vict.  0.  21),  s.  21,'sub-8.  1 :  otherwise,  to  the  purchaser  or  to  his 

'*  Where  any  quantity  of  coal  ex-  servant,  before  any  part  of  the  coal 

ceeding  two  hundred- weight  is  de-  is  unloaded,  a  ticket  or  note  according 

livered  by  means  of  any  vehicle  to  a  to  the  form  in  the  Third  Schedule  to 

porohaser,  the  seller  of  the  coal  shall  this  Act,  or  according  to  a  form  to 

therewith   deliver,  or  cause  to  be  the  like  efiFeof 
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1908  Upon  the   hearing  of   the  information  the   following  facts 

Kyle  were  proved  or  admitted  : — On  October  2,  1907,  at  Stoke 
DuNSDON  aforesaid,  the  appellant  saw  a  vehicle  belonging  to  the  respon- 
dents in  charge  of  a  carman  in  their  employ  ;  the  vehicle  con- 
tained thirty  sacks  of  coal,  each  sack  purporting,  from  a  metal 
label  attached,  to  contain  1  cwt.  of  coal,  and  was  driven  into  the 
courtyard  of  Lord  Decies'  house  for  delivery  to  him  of  the  said 
sacks  of  coal,  which  were  then  so  delivered.  The  appellant  asked 
the  carman  for  his  coal  ticket,  and  the  carman  replied  that  he 
had  no  ticket  with  that  load,  and  that  twelve  tons  of  coal  were  to 
be  delivered,  of  which  that  load  was  part,  and  that  one  ticket  had 
been  given  for  the  twelve  tons.  The  carman  thereupon  obtained 
from  a  servant  of  the  purchaser  and  produced  to  the  appellant  a 
ticket  according  to  the  form  in  the  Third  Schedule  to  the  Act, 
addressed  by  the  respondents  to  Lord  Decies  and  containing 
the  following  words :  ''  Te^ke  notice  that  you  are  to  receive  here- 
with twelve  tons  of  coal  in  240  sacks,  each  sack  containing  112  lb." 
The  appellant  thereupon  told  the  carman  that  a  ticket  should 
have  been  given  with  each  load  of  coal  delivered. 

On  the  part  of  the  respondents  it  was  admitted  that  no  ticket 
was  delivered  or  sent  with  the  load  in  question  ;  that  there  was 
a  sale  of  twelve  tons  of  coal  by  the  respondents  to  Lord  Decies  ; 
that  the  coal  which  was  delivered  as  before  stated  formed  part 
thereof ;  and  that  the  only  ticket  given  with  respect  to  such  twelve 
tons  of  coal  was  given  when  the  first  load  thereof  was  delivered, 
namely,  on  September  28,  1907,  and  before  any  part  of  the 
coal  was  unloaded. 

On  the  part  of  the  appellant  it  was  contended  that  where  a 
quantity  of  coal  exceeding  2  cwt.  was  delivered  by  means  of  a 
vehicle  to  a  purchaser,  whether  the  coal  then  delivered  was  part 
of  a  larger  quantity  purchased  or  not,  the  seller  was  bound  with 
each  separate  delivery  to  deliver,  or  cause  to  be  delivered  or  sent 
to  the  purchaser  or  his  servant  before  any  part  of  the  coal  con- 
stituting each  delivery  was  unloaded,  a  ticket  or  note  according 
to  the  form  in  the  Third  Schedule  to  the  said  Act ;  and  he  quoted 
in  support  of  his  contention  the  case  of  Stangoe  v.  Slatter  (1) ; 
and  it  was  contended  that  it  was  not  sufficient  to  deliver  with 

(1)  (1896)  60  J.  P.  U2, 
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the  first  load  of  coal  a  ticket  shewing  the  total  quantity  agreed        1908 
to  be  purchased,  and  that  the  Act  contemplated  that  the  pur-       kylk 
chaser  should  have  notice  of  the  quantity  of  coal  in  each  delivery    j),j,^jj 
exceeding  2  cwt. 

On  the  part  of  the  respondents  it  was  contended  that  in  cases 
where  the  delivery  was  in  sacks  of  a  specified  number  and  weight, 
and  not  in  loose  loads  of  varying  quantities  involving  the  deduc- 
tion for  weight  of  the  di£ferent  parts  before  the  purchaser  could 
ascertain  whether  he  was  receiving  such  weight,  a  ticket  delivered 
with  the  first  load  of  coal,  and  before  any  coal  was  unloaded, 
shewing  the  total  quantity  to  be  delivered,  whether  on  one  or 
more  days,  and  the  number  of  sacks  and  the  weight  in  each,  was 
sufficient,  and  that  the  case  of  Stangoe  v.  Blatter  (1),  cited  on 
behalf  of  the  appellant,  did  not  apply,  inasmuch  as  in  that  case 
the  coal  delivered  by  the  carts  was  not  in  sacks,  but  was  loose 
and  was  delivered  in  varying  quantities. 

Upon  the  above  facts  a  majority  of  the  justices  were  of 
opinion  that  the  ticket  delivered  with  the  first  load  of  coal  on 
September  28,  1907,  was  a  sufficient  compliance  with  s.  21, 
snb-s.  1,  of  the  Act,  and  that  a  separate  ticket  with  each  load 
subsequently  delivered  was  not  required,  and  they,  therefore, 
dismissed  the  information  subject  to  this  case. 

Bonsey,  for  the  appellant.  The  language  of  s.  21  of  the 
Weights  and  Measures  Act,  1889,  is  explicit,  and  the  section 
requires  that  there  shall  be  a  ticket  in  the  prescribed  form 
whenever  any  quantity  of  coal  exceeding  2  cwt.  is  delivered 
by  means  of  any  vehicle.  It  is  immaterial  that  the  parti- 
cular delivery  in  question  may  form  part  of  a  larger  quantity, 
which  has  been  ordered  and  which  is  being  delivered  at 
intervals  of  time,  though  it  may  be  that  if  one  order  is  carried 
out  by  a  simultaneous  delivery  in  more  than  one  cart  a  separate 
ticket  would  not  be  necessary  for  each  cart.  Stangoe  v. 
Slatter(l)  is  in  the  appellant's  favour,  for  there  the  coal 
was  delivered  in  three  carts,  each  of  which  made  two  journeys, 
and  it  was  held  that  an  offence  had  been  committed  under 
the  statute  because  there  was  only  one  ticket  for  the  entire 

(1)  60  J.  P.  342. 
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1908       quantity  of  coal.    The  respondents  should  therefore  have  been 
Kylb       convicted. 
DuNBDOF.       Bailhachef  K.C.,  for  the  respondents,  was  not  called  upon  to 
argue. 

Lord  Alvebstonb  G. J.    In  my  opinion  this  is  a  perfectly  plain 
case.    The  object  of  the  Weights  and  Measures  Act,  1889,  is 
that  every  receiver  of  coal  shall  have  an  opportunity  of  being 
satisfied  that  he  is  getting  the  correct  weight ;   and  therefore, 
where  the  coal  is  delivered  in  sacks,  the  seller  is  required  by 
s.  21  to  deliver  or  send  by  post  to  the  purchaser  a  ticket  in  the 
form  in  the  Third  Schedule  stating  the  number  of  sacks  and  the 
weight  of  the  coal ;  but  if,  however,  the  coal  is  sent  in  bulk,  then 
s.  22  requires  that  the  ticket  shall  also  state  the  total  weight  of 
the  coal  and  vehicle  and  the  tare  weight  of  the  vehicle.    It  was 
.  contended  for  the  appellant  that,  if  the  seller  sent  to  a  purchaser 
a  ticket  stating  that  the  purchaser  was  to  receive  a  certain 
quantity  of  coal  in  a  specified  number  of  sacks  and  the  coal  is 
delivered  in  instalments  by  sending  it  in  carts  on  different  dates, 
an  offence  is  committed  because  a  separate  ticket  has  not  been 
sent  with  eeu^h  cart.    I  do  not  agree  with  that  contention.    In  a 
case  of  that  sort,  if  the  purchaser  has  received  one  ticket  for  the 
entire  quantity  of  coal  he  has  only  to  count  the  number  of 
sacks  as  and  when  they  are  delivered  in  order  to  ascertain 
whether  the  total  weight  of  coal  delivered  to  him  corresponds 
with  the  weight  specified  in  the  ticket,  and  thus  the  object  of  the 
Act  is  fulfilled.    The  case  of  Stangoe  v.  Slatter  (1)  was  relied  on 
as  supporting  the  appellant's  contention,  but  the  facts  in  that 
case  were  different  from  those  of  the  present  case.    There  the 
sale  was  of  a  truck-load  of  coal,  and  the  delivery  was  made  in 
three  carts,  each  of  which  made  two    journeys.     The  ticket, 
which  was  not  given  to  the  purchaser  until  the  carts  had  made 
the  second  journey,  only  stated  the  weight  of  the  entire  contents 
of    the  truck  and  nothing  more,   and  it    therefore  gave  the 
purchaser  no  information  as  to  whether  the  coal  in  the  carts 
corresponded  in  weight  with  the   truck-load  which  had  been 

(1)  60  J.  P.  342. 
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purchased.     The  Court  accordingly  held  that  the  provisions  of        1908 
the  Act  had  not  been  complied  with,  but  I  do  not  think  that       kylb 
Lord  Russell,  in  giving  judgment,  intended  to  lay  down  as  a    jy^^^jy^jg 
general  rule  that  in  every  case  it  is  necessary  to  have  a  separate        — 
ticket  with  each  cart-load ;    but  if  he  did  intend  to  lay  down  a        o.j. 
general  rule  to  that  effect,  it  was  not  necessary  to  do  so  for  the 
purposes  of  the  case  then  before  him,  and  consequently  it  is  not 
binding  upon  this   Court.     The  Act  does  not  in  my  opinion 
require  that,  where  an  order  for  a  specified  quantity  of  coal  is 
carried  out  by  deliveries  in  sacks  on  different  dates,  there  shall 
be  a  separate  ticket  given  in  respect  of  each  vehicle  according 
to  the  number  of  sacks  in  it. 

For  these  reasons  I  am  of  opinion  that  in  the  circumstances  of 
this  case  the  justices  rightly  decided  that  no  offence  had  been 
committed,  and  this  appeal  must  therefore  be  dismissed. 

BiDLEY  J.  I  am  of  the  same  opinion.  I  think  that  when 
ss.  21  and  22  of  the  Act  are  considered  it  is  seen  that  a  clear 
distinction  is  drawn  between  delivery  in  sacks  and  delivery  in 
bulk.  Sect.  21  applies  when  coal  is  delivered  in  sacks,  and  it  is 
sufficient  if  the  ticket,  which  may  be  sent  by  post,  states  the 
total  weight  of  coal  to  be  dehvered  and  the  number  of  sacks  and 
the  weight  of  their  contents.  It  is  obvious  that  if  those  require- 
ments are  complied  with  the  purchaser  is  protected,  and  it  is 
not  necessary,  in  my  opinion,  that  a  separate  ticket  should  be 
given  with  each  separate  vehicle  in  which  the  coal  is  delivered. 
In  the  case  of  a  delivery  of  coal  in  bulk,  which  is  dealt  with  in 
s.  22,  different  requirements  are  necessary,  because  in  that 
case  the  purchaser  cannot  tell  whether  the  proper  amount 
is  being  delivered  unless  he  is  told  the  weight  of  each  load, 
and,  therefore,  s.  22  provides  that  the  seller  shall  insert  in 
the  ticket,  in  the  case  of  a  sale  in  bulk,  the  weight  of  the  vehicle 
and  the  weight  of  the  coal  in  the  vehicle.  It  follows  from  that 
that  where  coal  is  sold  in  bulk  there  must  be  a  separate  ticket 
with  each  vehicle,  because  otherwise  the  provisions  of  s.  22  could 
not  be  complied  with,  but,  reading  ss.  21  and  22  together,  it  is 
not,  in  my  opinion,  necessary  to  have  a  ticket  with  each  vehicle 
when  the  coal  is  sold  by  the  sack. 
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1908  Dabling  J.    I  am  of  the  eame  opinion.    If  the  Legislature 


Ktle       had  intended  that  where  coal  is  sold  by  the  sack  there  should  be 

DuNSDON.    *  separate  ticket  with  each  cart-load  it  would  not  have  provided, 

as  it  has  done  in  s.  21,  that  the  ticket  might  be  sent  by  post,  bat 

it  would  have  required  that  the  ticket  should  be  brought  with 

each  load  by  the  person  delivering  the  coal. 

Appeal  dismiBsed. 

Solicitors  for  appellant :  Wilkins  d  Son,  Aylesbury, 

Solicitors  for  respondents :  Crowders,  Vizard,  Oldham  dc  Co., 

for  Barrett  dc  Son,  Slough. 

F.  0.  R. 


1908       HAMEL  AND  Another  v.  PENINSULAR  AND  ORIENTAL 
^^^^'  STEAM  NAVIGATION   COMPANY. 

Shipping — General  Average — Injury  to  Ship — Unloading  Cargo  for  Purpoae  of 
repairing  Ship — Damage  to  Cargo — Practice  of  Average  Adjusters. 

The  owner  of  cargo  which,  not  having  been  itself  in  any  peril,  has 

suffered  damage  from  having  been  unloaded  to  enable  repairs  to  be 

done  to  a  ship  which  has  through  ordinary  perils  of  navigation  suffered 

•    a  particular  average  loss,  is  not  entitled  to  general  average  contribution 

from  the  owner  of  the  ship. 

A  ship,  having  through  ordinary  perils  of  navigation  sustained 
injuries  which  prevented  her  from  proceeding  upon  her  voyage,  put 
back  into  port  for  repairs.  To  enable  the  ship  to  be  repaired  the  cargo, 
which  was  never  in  peril,  was  unloaded,  and,  in  the  process  of  being 
\mloaded,  was  damaged : — 

Eeldf  that  the  owners  of  the  cargo  were  not  entitled  to  general 
average  contribution  from  the  owners  of  the  ship. 

Svensden  v.  Wallace,  (1884)  13  Q.  B.  D.  69 ;  (1885)  10  App.  Oas.  404, 
discussed. 

Trial  of  action  before  Lord  Alverstone  CJ.  without  a  jury. 

The  claim  was  by  owners  of  cargo  against  shipowners  for  a 
general  average  contribution.  The  cargo  consisted  of  8780  cases 
of  window  glass  valued  at  2420Z.,  shipped  by  the  plaintiffs  on 
board  the  defendants'  steamship  Peshawur  at  Antwerp,  to  be 
carried  from  thence  to  Shanghai. 

The  Peshatour  completed  her  loading  on  the  morning  of 
December  4,  1906,  the  plaintiffs'  glass  being  stowed  in  a  hold 
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aboQt  amidships  and  in  front  of  the  engines  and  boilers.    The        1908 

vessel  within  a  few  minutes  after  leaving  her  berth  on  her  voyage      hambl 

got  into  difficulties,  and  for  an  hour  or  thereabouts   she  was  p^kinsulab 

engaged  in  endeavouring  to  avoid  perils  of  the  river.    She  swung       ^^^ 

up  in  consequence  of   the  flood  tide  catching  her  stern ;   she      steam 

was  in  some  danger  of  coming  into  collision  with  a  vessel    qowjIj?^ 

anchored  higher  up  the  river ;  she  had  to  slip  an  anchor  (which 

was  subseqently  recovered)  to  avoid  coming  into  collision  with 

some  craft ;  she  touched  the  ground  with  her  stem  on  the  left 

bank  of  the  river,  then  came  across,  and  finally,  in  the  endeavour 

to  avoid  dangers,  ran  stem  foremost  against  the  wall  of  the  quay 

near  to  the  berth  where  she  had  loaded,  and  seriously  injured 

her  rudder  and  stern  post.   On  sounding  the  after  peak  was  found 

to  be  full  of  water,  which  made  its  way  into  the  screw  tunnel,  but 

was  kept  down  by  the  pumps.    In  consequence  of  the  injury  it 

was  found  necessary  to  take  the  vessel  back  to  her  berth,  where 

rather  more  than  half  the  cargo  was  unloaded,  the  crew  working 

night  and  day  for  five  days.    Then,  having  some  4000  tons  on 

board,  the  vessel  was  taken  two  miles  further  down  the  river, 

the  rest  of  her  cargo  was  discharged,  and  the  vessel  put  into  dry 

dock.      The  plaintiffs'   glass  was  reshipped  on  board  another 

ship  of  the  defendants'   called  the  Pera,  and  was  taken  to 

Shanghai,  and  was  damaged  in  the  process  of  being  unloaded 

from  the  Peshawur  and  reloaded  on  board  the  Pera. 

The  plaintiffs  contended  that  what  had  occurred  at  Antwerp 
constituted  a  general  average  act,  and  claimed  a  sum  of  4842., 
either  as  upon  an  average  statement  or  as  damages  for  the 
defendants'  breach  of  duty  in  not  having  had  an  average  state- 
ment prepared.  They  called  evidence  to  prove  that  when  a  ship 
has  to  put  into  port  on  account  of  a  particular  average  loss,  and 
cargo  has  to  be  discharged  to  allow  of  the  ship  being  repaired,  it 
is  the  practice  of  average  adjusters  to  treat  damage  caused  by 
discharging  as  a  general  average  loss. 

J.  R.  Atkin^  K.C.,  and  Maurice  HiU,  for  the  plaintiffs.  The 
damage  to  the  plaintiffs'  cargo  is  matter  for  a  general  average 
contribution.  As  soon  as  this  vessel  started  on  her  voyage  she 
encountered  a  peril  in  which  ship,  freight,  and  cargo  were  all 
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1908       involved.    The  slipping  of  the    anchor  was  the  first  general 
Hamkl     average  sacrifice,  and  the  acts  that  followed  thereon,  the  patting 

pbninsulab  ^^^^  ^°*^  ^^^  original  berth  for  repairs  and  the  unloading  to 

AND        enable  the  repairs  to  be  executed,  were  done  in  order  to  extricate 

Steam      the  whole  venture  from  the  common  peril,  and  each  act  was  in 

^CoMP^Yf  ^^^^^  ^  general  average  act  or  part  of  a  general  average  act. 

Secondly,  if  there  was  no  previous  general  average  act,  the 
putting  back  into  the  original  berth  for  repairs  was  a  general 
average  act,  being  analogous  to  putting  into  a  port  of  refuge  for 
repairs.  Then  the  unloading  of  the  cargo,  which  was  in  truth 
part  of  the  act  of  putting  in  for  repairs,  was  a  general  average 
act :  Svensden  v.  Wallace.  (1) 

Thirdly,  even  though  the  injury  to  the  ship  was  a  particular 
average  loss  only,  yet  the  putting  back  into  port  and  unloading 
to  enable  the  ship  to  be  repaired  was  a  general  average  act.  It 
is  the  universal  practice  of  average  adjusters  so  to  regard  it,  and 
their  practice  is  based  on  the  judgment  of  Brett  M.B.  in  Svensden 
V.  Wallace.  (2)  ''  It  may  be  necessary,"  said  the  Master  of  the 
Bolls, ''  to  land  the  cargo,  though  neither  it  nor  the  ship  be  in 
immediate  danger,  or  though  the  ship  only  be  in  danger, 
because  the  injury  to  the  ship  cannot  be  repaired  without 
the  removal  of  the  cargo."  He  goes  on  to  say  that  the  expense 
of  unloading,  treated  as  if  it  were  the  cost  of  the  sole 
act  done,  cannot  be  a  general  average  expenditure.  But  it 
may  be  that  the  landing  of  cargo  can  be  treated  as  part  of  another 
act  which  is  a  general  average  act.  If  it  be  part  of  the  act  of 
going  into  port  to  repair  and  the  repair  cannot  be  done  without 
landing  the  cargo,  then  the  landing  of  the  cargo  is  part  of  the 
act  of  going  into  port  to  repair.  This  case  has,  in  the  words  of 
the  learned  judge, "  always  been  treated  as  if  the  going  into  port 
to  repair  was  one  act,  and  as  if  that  were  the  one  act  of  sacrifice. 
The  cost  of  unloading  has  consequently  in  such  case  always  been 
allowed  as  a  general  average  expenditure." 

Another  passage  puts  this  even  more  clearly.  '*  Unless,  there- 
fore," said  the  Master  of  the  Bolls  (8),  ''we  are  bound  by 
authority  to  hold  otherwise,  I  am  of  opinion  that  according  to 

(1^  13  a  B.  D.  69 ;    10  App.  Gas.  (2)  13  a  B.  D.  69,  at  pp.  76,  77. 

iOi.  (3)   Ibid,  at  p.  78. 
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the  law  of  England  when  a  ship  is  obliged,  for  the  safety  of  ship        1908 
and  cargo,  to  go  into  and  goes  into  a  port  of  distress  in  order  to      hamel 
repair  damage  done  by  sea  peril,  the  expenses  of  going  into  the  pej^insulae 
port  are  general  average  expenses  ;  that  if  it  is  necessary  for  the        ^^"^ 
safety  of  both  ship  and  cargo  to  unload  the  cargo,  or  if  it  is      Steam 
necessary  to  unload  the  cargo  in  order  to   repair   the  ship,    company. 
though  it  is  not  necessary  for  the   safety  of  the  cargo,   the 
expense  of  unloading  the  cargo  is  a  general  average  expense.*' 
This  passage  is  strictly  in  point  and  conclusive  in  favour  of 
the  plaintiffs  in  the  present  case. 

ScrtUton,  K.C.,  and  Rowlatt,  for  the  defendants.  There  was 
no  general  average  sacrifice  in  this  case.  That  is  clear  from  the 
judgment  of  Bowen  L.J.  in  Svensden  v.  Wallace.  (1)  "Each 
item  of  expenditure  which  is  challenged,"  said  the  Lord  Justice, 
"  must  be  considered  on  its  own  merits  with  reference  to  two 
tests.  The  first  test  is  whether  such  item  itself  fulfils,  as  against 
some  or  all  of  the  interests  to  be  considered,  the  definition  of  a 
general  average  sacrifice;  the  second  is  whether  such  item, 
though  not  itself  a  general  average  sacrifice,  is  nevertheless  an 
expenditure  caused  or  rendered  necessary  by  one."  Then, 
dealing  with  the  question  when  unloading  of  cargo  is  to  be 
regarded  as  a  general  average  act,  the  Lord  Justice  said :  ''  If 
necessary  for  the  common  preservation  of  both  ship  and  cargo, 
the  unloading  will  be  in  itself  a  general  average  sacrifice :  see 
The  Copenhagen,  (2)  If  not  so  necessary,  it  will  not  in  itself 
amount  to  a  general  average  sacrifice  at  all,  but  it  may  neverthe- 
less be  properly  included  as  a  subject-matter  of  contribution 
whenever  the  expenditure  is  directly  caused  by  some  antecedent 
act  of  general  average  sacrifice."  (8)  The  facts  shew  that  the 
unloading  of  this  glass  was  not  necessary  for  the  common 
preservation  of  both  ship  and  cargo  ;  at  the  time  when  it  took 
place  both  ship  and  cargo  were  out  of  danger.  Therefore 
the  unloading  does  not  answer  the  first  test  laid  down  by 
Bowen  L.J. 

Neither  was  it  caused  or  rendered  necessary  by  any  antecedent 
act  of  general  average  sacrifice.    The  first  act  relied  on  is  the 

(1)  13  Q.  B.  D.  69,  at  p.  85.  (2)  (1799)  1  C.  Bob.  289. 

(3)  13  Q.  B.  D.  at  p.  88. 
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1908  slipping  of  the  anchor ;  but  the  anloading  of  the  glass  was  not 
^^^^  caused  by  that.  The  second  act  relied  on  was  the  putting  back 
^-  into  the  berth  from  which  the  ship  originally  started.  It  is  said 
AND  that  that  act  was  equivalent  to  putting  into  a  port  of  refuge  for 
Ste^^  repairs  in  order  to  save  ship  and  cargo.  To  say  that  is  to  ignore 
^OoMPiOT^  the  facts  of  this  case.  What  really  happened  was  that  the  vessel 
within  two  hours  of  weighing  anchor  found  herself  back  again  in 
the  berth  from  which  she  originally  started,  having  in  the  mean- 
time encountered  nothing  but  the  ordinary  dangers  of  navigation. 
As  to  the  practice  of  average  adjusters,  which  is  said  to  be 
based  on  the  passages  cited  from  the  judgment  of  Brett  M.B.  in 
Svensden  v.  WaUctce  (1),  the  practice  is  not  justified  by  the  tests 
laid  down  in  the  passages  above  cited  from  the  judgment  of 
Bowen  L.J.  in  that  case.  (2)  It  is  directly  opposed  to  a  later 
passage  in  the  same  judgment  where  the  Lord  Justice  said  (8) : 
**  It  has  been  maintained  by  some  that  the  unloading,  which  is 
effected  to  enable  the  ship  to  be  repaired  after  a  particular 
average  loss,  may  properly  be  treated  as  an  act  done  for  the 
common  safety  of  ship  and  cargo,  on  the  ground  that  if  the  cargo 
were  not  unloaded,  ship  and  cargo  would  both  be  locked  up 
indefinitely,  and  the  voyage  placed  permanently  in  suspension. 
Beserving  to  one's  self  the  right  to  consider  any  special  circum- 
stances in  other  cases  arising  from  the  character  of  the  cargo  or 
otherwise  that  might  render  unloading  necessary  for  the  preserva- 
tion of  both  cargo  and  ship  within  the  meaning  of  such  test, 
I  am  unable  to  adopt  the  theoretical  view  that  unloading  becomes 
an  act  of  sacrifice  simply  because  it  releases  cargo  and  ship  from 
the  deadlock  that  would  otherwise  ensue."  Moreover,  the 
judgment  of  Lord  Blackburn  in  the  House  of  Lords  in  Svensden 
V.  Wallace  (4)  is  inconsistent  with  the  view  that  the  alleged 
practice  of  average  adjusters  is  to  be  taken  as  being  in  accordance 
with  law. 

Atkin,  K.C.f  in  reply. 

LoBD  Alvbrstonb  G.J.,  after  stating  the  facts,  proceeded  as 
follows : — The  plaintiffs   contend  that  either  there  was  some 

(1)  13  a  B.  D.  69,  at  pp.  76.  77.  78.  (3)  13  Q.  B.  D.  at  p.  88. 

(2)  13  Q.  B,  D.  at  pp.  85,  88.  (4)  10  App.  Cas.  404,  at  p.  416. 
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general  average  act  before  the  cargo  was  unloaded,  or  that  the        1908 
fact  that  cargo  was  unloaded  to  enable  the  ship  to  be  repaired      hamel 
constituted  in  itself  a  general  average  act  even  if  there  were  no  p^jj^i^guL^R 
such  act  before  the  unloading.    They  say,  therefore,  that  on  the        ^^^ 
authorities  the  ship  is  bound  to  contribute  to  the  loss  they  have      stsah 
sustained.    The  defendants  do  not  dispute  that,  if  there  was  a  ^coipiSr.^ 
case  of  general  average,  they  are  bound  to  contribute  on  the  j^^  Mmume 
same  basis  as  if  a  general  average  statement  had  been  prepared.        ^'*^* 
That  follows  from  Crooks  v.  AUan.  (1) 

It  is,  however,  disputed,  first,  that  there  was  any  general 
average  act  before  the  cargo  was  discharged,  and,  secondly,  that 
the  discharge  of  the  cargo  constituted  in  the  circumstances  a 
general  average  act.  This  is  the  real  question  in  the  case.  Mr. 
Atkin,  for  the  plaintiffs,  says  that  when  the  ship  was  brought 
back  to  her  previous  berth,  her  after  peak  having  been  found,  to 
be  full  of  water,  that  was  analogous  to  the  case  of  a  ship  putting 
into  a  port  of  refuge,  because  having  started  on  her  voyage  she 
had  to  put  back  again ;  but  I  do  not  regard  this  as  a  case  of 
putting  into  a  port  of  refuge.  In  my  view,  from  the  time  this 
vessel  left  the  quay  until  her  stem  post  ran  against  the  same 
quay,  she  was  on  her  voyage  and  incurring  perils  of  naviga- 
tion, and  the  only  thing  that  can  be  said  is  that  by  perils  of 
navigation  she  sustained  injuries  which  prevented  her  from 
proceeding  on  her  voyage  and  fulfilling  her  contract.  There 
was,  in  my  opinion,  no  general  average  act  before  she  came  into 
contact  with  the  quay.  The  slipping  of  the  anchor  was  not  a 
general  average  act;  it  was  an  ordinary  act  in  the  course  of 
navigation  done  because  it  was  no  longer  desirable  that  the  ship 
should  be  held  by  that  anchor.  It  was  a  mere  isolated  act  in  the 
course  of  navigation.  There  was  up  to  the  time  of  the  injury 
no  general  average  act,  but  the  vessel  was  injured  in  the  course 
of  navigation  in  discharge  of  her  duty  to  proceed  upon  her 
voyage ;  the  case  is  the  same  as  if  there  had  been  a  collision 
between  this  vessel  and  another  in  the  river,  making  it  impossible 
for  her  to  continue  her  voyage. 

Then,  admitting  for  the  sake  of  argument  that  the  injury  done 
to  the  ship  in  coming  into  collision  with  the  dock  was  only  a 
(1)  (1879)  6  a  B.  D.  38. 
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1908       particular  average  loss,  yet,  inasmuch  as  repairs  were  necessary 

Hambl     before  the  ship  could  continue  her  voyage  and  the  cargo  had  to 

Peninbulae  ^  discharged  to  admit  of  her  being  repaired,  the  plaintiffs 

AND        contend  that  the  discharge  of  the  cargo  was  a  general  average 

Obiental  c»  « 

Steam      act,  the  condition  of  things  being  that  the  whole  venture  was  m 

^^wASY^  peril  and  could  only  be  saved  by  the  unloading  of  the  cargo  to 

Loid  Aiwstone  enable  the  ship  to  be  repaired.    Now  I  find  as  a  fact  that  when 

^'^'        the  ship  had  got  alongside  of  the  quay  in  the  berth  from  which 

she  had  started,  and  when  her  after  peak  was  found  to  be  full  of 

water,  there  was  no  common  peril  to  ship  and  cargo.    It  is  true 

that  if  the  bulkheads  had  broken  down  more  water  might  have 

got  into  the  ship ;  but  that  did  not  happen,  and  there  was  no 

reason  for  supposing  that  it  would  happen.    It  is  also  true  that 

the  pumps  had  to  be  kept  continually   at  work  to  clear  the 

tunnel,  but  that  only  means  that  the  vessel  was  in  a  position 

in  which  certain  steps  had  to  be  taken  to  prevent  further 

damage  to  herself  and  possible  damage  to  her  cargo.    It  is  as 

if  a  rent  had  been  made  in   the   ship's   side  by  a  collision 

causing  one  of    the    holds    to    fill    with    water  and  making 

it  necessary  to  use  the  pumps,  but  not  making  necessary  any 

sacrifice  in  order  to  save  ship  and  cargo.     Such  a  peril  does  not 

afford  a  basis  for  a  general  average  sacrifice  or  a  general  average 

claim. 

Assuming  then  that,  there  being  no  common  peril,  the  cargo 

was  unloaded  because  the  ship  could  not  otherwise  be  repaired, 

what  is  the  position  ?    Both  sides  rely  upon  the  case  of  Svensden 

V.  Wallace  (1) ;  but  inasmuch  as,  in  my  opinion,  the  judgments  in 

that  case  do  not  conclude  the  matter,  I  think  it  better  to  deal  with 

the  question  on  principle  and  state  my  own  view  of  the  law  without 

going  through  the  earlier  authorities,  which  are  all  reviewed  in 

Atwood  V.  Sellar  (2)  and  Svensden  v.  Wallace.  (1)     I  may  observe 

in  passing  that  the  case  of  Hall  v.  Janson  (8)  is  not  an  authority 

in  point  on  the  present  case  for  the  reasons  pointed  out  by 

Bowen  L.J.  in  Svensden  v.  Wallace  (4) ;  and,  to  put  it  shortly, 

there  is  no  conclusive  authority  in  support  of  the  plaintiffs* 

(1)  13  Q.  B.  D.  69 ;  10  App.  Cas.  (2)  (1880)  5  Q.  B.  D.  286. 

404.  (3)  (1855)  4  E.  &  B.  500. 

(4)  13  Q.  B.  D.  at  pp.  86,  92. 
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position,  unless  certain  passages  from  the  judgment  of  Brett  M.B.        1908 
in  Svensden  v.  Wallace  (1),  to  which  I  will  refer  hereafter,  are  to      hamel 
be  so  regarded.  PBNiirauLAB 

What  view  fehed  on  principle  ought  I  to  take  of  the  unloading        ^^'^ 
of  a  ship  to  enable  her  to  continue  a  voyage  on  which  she  is      stbam 
unfit  to  proceed  through  an  injury  which  is  only  a  particular    company. 
average  loss  ?    I  must  hold  that  the  unloading  in  such  circum-  j^^  H^tone 
stances  is  not  a  general  average  act,  unless  it  is  the  law  that,        ^'^' 
whenever  a  ship  is  prevented  from  finishing  her  voyage  by  reason 
of  perils  of  the  sea,  all  unloading,  total  or  partial,  efiected  to  render 
the  ship  fit  to  proceed  on  the  voyage  must  necessarily  be  a 
general  average  act  for  the  simple  reason  that  the  voyage  cannot 
otherwise  be  further  continued  and  the  ship  cannot  otherwise 
deliver  her  cargo  and  the  venture  as  originally  designed  cannot 
be  carried  out.    I  am  not  prepared  to  hold  that  that  is  the  law. 
To  make  a  general  average  act  there  must  be  a  common  peril, 
and  there  is  no  general  average  contribution  without  a  general 
average  act,  or  an  act  consequential  upon  a  general  average  act, 
and  so  intimately  connected  with  it  as  to  make  with  it  in  sub- 
stance one  continuous  act  done  to  relieve  the  whole  venture  from 
a  common  peril.     If  the  consequence  of  a  peril  of  the  sea  is 
merely  to  render*  one  part  of  the  venture  abortive,  merely  to 
render  the  ship  unfit  to  proceed  or  the  cargo  unfit  to  be  carried 
further  on  the  voyage,  acts  done  merely  to  make  the  ship  fit  to 
proceed   or  done  merely  to  make  the   cargo  fit  to  be  carried 
further  on  the  voyage  are  not  general  average  acts  and  do  not 
afford  ground  for  a  general  average   contribution.     On  that 
ground  I  decide  this  case. 

With  regard  to  the  authorities,  it  is  only  necessary  to  consider 
the  case  of  Svensden  v.  Wallace.  (2)  Certain  passages  from  the 
judgments  in  that  case  are  relied  on  by  Mr.  Atkin.  In  the  Court 
of  Appeal  Brett  M.B.  (3)  put  four  cases,  the  fourth  being  as 
follows:  "Or  it  may  be  necessary  to  land  the  cargo,  though 
neither  it  nor  the  ship  be  in  immediate  danger,  or  though  the 
ship  only  be  in  danger,  because  the  injury  to  the  ship  cannot  be 
repaired  without  the  removal  of  the  cargo."    Then  a  few  lines 

(1)  13  O.  B.  D.  69.  (2)  13  Q.  B.  D.  69 ;  10  App.  Oas.  404. 

(3)  13  Q.  B.  D.  at  pp.  76,  77. 
Vol.  n.  1908.  X  2 
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1908       further  down  he  said  :  ''  In  the  second,  third,  and  fourth  cases  the 

Ha  MEL     expenditure,  treated  as  if  it  were  the  cost  of  the  sole  act  done, 

Pbninsulab  c^^^o*  b®  *  general  average  expenditure.    But  we  must  consider 

AND        whether  any  of  the  three  can  be  treated  as  part  of  another  act 

Steam      which  is  a  general  average  act'*    The  fourth  case  is  the  one 

ComtI^y^  which  is  said  to  be  indistinguishable  from  the  present  case. 

Lord  Ai^tone  With  reference  to  the  fourth  case  Brett  M.E.  said :    "  If  you 

^"^-  take  the  act  of  sacrifice  to  be  not  merely  the  going  into  port, 
but  the  going  into  port  to  repair,  and  if  the  one  act  be  the  going 
in  to  repair,  and  the  repair  cannot  be  done  without  the  landing 
of  the  cargo,  which  is  the  hypothesis,  then  the  landing  of  the 
cargo  is  a  part  of  the  act  of  going  into  port  to  repair.  It 
is  a  part  of  the  act  which  is  done  in  order  to  put  the  ship  into 
such  a  position  that  she  can  be  repaired,  which  is  the  real  mean- 
ing of  the  colloquial  maritime  phrase,  'going  in  to  repair.'  The 
expression  then  is  going  in  for  repairs.  The  real  accurate 
meaning  is  going  in  to  be  repaired,  or  going  in  so  as  to  be  in  a 
position  which  will  enable  her  to  be  repaired.  The  landing  of 
the  cargo  in  such  case  is  upon  the  hypothesis  so  necessary  a  part 
of  the  act  of  taking  the  ship  into  port  so  as  to  be  in  a  position  to 
be  repaired,  that  such  act  cannot  be  said  to  be  usefully  completed 
until  the  cargo  is  landed.  This  fourth  case  has  always  been 
treated  as  if  the  going  into  port  to  repair  was  one  act,  and  as  if 
that  were  the  one  act  of  sacrifice.  The  cost  of  unloading  has 
consequently  in  such  case  always  been  allowed  as  a  general 
average  expenditure."  At  first  sight  that  passage  may  appear  to 
be  in  favour  of  the  plaintiffs,  but  its  reasoning  is  based  upon  the 
ground  that  the  going  into  port  was  an  act  of  sacrifice  and  that 
the  landing  of  the  cargo  was,  so  to  speak,  part  of  the  object  to  be 
attained  in  going  into  port.  This  is  clear  from  the  words  ''  The 
fourth  case  has  always  been  treated  as  if  the  going  into  port  to 
repair  was  one  act,  and  as  if  that  were  the  one  act  of  sacrifice." 
The  Master  of  the  Bolls  therefore  does  not  say  that  the  unloading 
of  the  ship  derives  its  character  as  a  general  average  act  from 
the  mere  fact  that  it  is  done  to  enable  the  ship  to  be  repaired, 
but  from  the  fact  that  it  is  part  and  parcel  of  a  general  average 
sacrifice.  The  passage  further  on  in  the  same  judgment  is  again 
only  an  enunciation   of   the  same  principle.      The  Master  of 
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the    Bolls  says  (1) :    "  UDless,  therefore,  we    are   bound    by        1908 
authority  to  hold  otherwise,  I  am  of  opinion  that  according  to      hambl 
the  law  of  England  when  a  ship  is  obliged,  for  the  safety  of  PBmNsuLAB 
ship  and  cargo,  to  go  into  and  goes  into  a  port  of  distress  in        ^^^ 
order   to   repair   damage   done   by   sea-peril,  the   expenses  of      Steam 
going  into  the  port  are  general  average  expenses ;  that  if  it  is    gompant. 
necessary  for  the  safety  of  both  ship  and  cargo  to  unload  the  j^^  li^tone 
cargo,  or   if   it  is  necessary   to  unload   the  cargo  in  orderjto         ^'^' 
repair  the  ship,  though  it  is  not  necessary  for  the  safety  of  the 
cargo,  the  expense  of  unloading  the  cargo  is  a  general  average 
expense ;  but  if  the  unloading  of  the  cargo  is  not  for  either  of 
these  causes  the  expense  of  unloading  is  not  a  general  average 
expense."    That  passage  seems  to  me  to  restate  the  principle 
that  before  the  unloading  can  be  treated  as  a  general  average  act 
it  must  be  part  of  the  act  of  putting  into  port  for  repairs  to  save 
the  whole  venture  from  a  peril ;  in  other  words,  there  must  be  a 
general  average  act  to  which  the  unloading  of  the  cargo  and  the 
expenses  thereby  incurred  are  necessarily  incident.    I  cannot, 
therefore,  regard  those  passages  as  conclusive  in  favour  of  the 
plaintiffs. 

Then  there  are  two  p&ssages  in  the  judgment  of  Bowen  L.J. 
The  first  is  as  follows (2) :  ''Each  item  of  expenditure  which  is 
challenged  must  be  considered  on  its  own  merits  with  reference 
to  two  tests.  The  first  test  is  whether  such  item  itself  fulfils,  as 
against  some  or  all  of  the  interests  to  be  considered,  the  defini- 
tion of  a  general  average  sacrifice ;  the  second  is  whether  such 
item,  though  not  itself  a  general  average  sacrifice,  is  nevertheless 
an  expenditure  caused  or  rendered  necessary  by  one."  There  is 
nothing  in  that  passage  contrary  to  the  view  I  have  expressed. 
Then  the  Lord  Justice,  having  pointed  out  that  HaU  v. 
Janson  (8)  did  not  warrant  the  conclusion  that  the  cargo  ought 
to  contribute  whenever  any  expenditure  is  incurred,  though  it 
was  incurred  not  for  the  purpose  of  saving  the  vessel  and  its 
contents,  but  merely  for  the  sake  of  prosecuting  the  voyage, 
went  on  to  deal  with  expenses  of  putting  into  port,  and  then 
come  these  passages  which  confirm  my  view  of  the  judgment  of 

(1)  13  Q.  B.  D.  at  p.  78.  (2)  13  Q.  B.  D.  at  p.  85. 

(3)  4  E.  &  B.  500. 

X  2  2 
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1908       Brett  M.B.    The  Lord  Justice  8aid(l):  ''If  necessary  for  the 

H^MBL     common  preservation  of  both  ship  and  cargo,  the  unloading  will 

PRNIX8ULAR  ^®  ^°  itseU  B,  gcucral  average  sacrifice :  see  The  Copenhagen.  (2) 

AND        If  not  so  necessary,  it  will  not  in  itself  amount  to  a  general 

O  RT ICWT  AT 

Steam  average  sacrifice  at  all,  but  it  may  nevertheless  be  properly 
^oowl^  included  as  a  subject-matter  of  contribution  whenever  the 
LoniAhrtoii  ^^P®^^**^^®  is  directly  caused  by  some  antecedent  act  of 
^'^'  general  average  sacrifice."  If  in  the  present  case  the  unloading 
was  not  to  save  the  ship  and  cargo  from  a  common  peril,  then, 
in  the  absence  of  some  antecedent  general  average  act,  this  case 
falls  within  the  first  limb  of  that  sentence.  This  next  passage 
makes  the  matter  even  more  clear :  ''  It  has  been  maintained 
by  some  that  the  unloading,  which  is  effected  to  enable  the  ship 
to  be  repaired  after  a  particular  average  loss,  may  properly  be 
treated  as  an  act  done  for  the  common  safety  of  ship  and  cargo, 
on  the  ground  that  if  the  cargo  were  not  unloaded,  ship  and 
cargo  would  both  be  locked  up  indefinitely,  and  the  voyage  placed 
permanently  in  suspension.  Reserving  to  one's  self  the  right  to 
consider  any  special  circumstances  in  other  cases  arising  from 
the  character  of  the  cargo  or  otherwise  that  might  render 
unloading  necessary  for  the  preservation  of  both  cargo  and  ship 
within  the  meaning  of  such  test,  I  am  unable  to  adopt  the  theo- 
retical view  that  unloading  becomes  an  act  of  sacrifice  simply 
because  it  releases  cargo  and  ship  from  the  deadlock  that  would 
otherwise  ensue."  I  have  read  those  passages  and  considered 
them,  and  I  think  the  fair  result  of  both  judgments  is  the  same. 
As  to  the  judgments  in  the  same  case  in  the  House  of 
Lords  (8)  I  have  only  a  few  words  to  say.  It  is  plain  that  Lord 
Blackburn  did  not  take  the  view  which  Mr.  Atkin  has  pressed 
upon  me  as  the  view  of  Brett  M.B.  I  need  only  refer  to  one 
passage  in  the  judgment  of  Lord  Blackburn  where  he  says  (4) : 
''  I  do  not  think  it  necessary  to  inquire  what  would  be  the  proper 
course  if  the  seeking  the  port  of  refuge  had  been  solely  for  the 
purpose  of  doing  repairs,  the  cargo  not  being  in  any  danger. 
Such  a  case  may  perhaps  sometimes,  though  rarely,  occur.  Nor 
do  I  think  it  necessary  to  inquire  what  would  be  the  proper 

(1)  13  Q.  B.  D.  at  p.  88.  (3)  10  App.  Cas.  404. 

(2)  1  C.  Rob.  289.  (4)  10  App.  Cas.  at  p.  416. 
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oonrBe  if  the  ship  and  cargo  were  both  safe  in  the  harbour  of        1908 
refuge,  and  the  unloading  of  the  cargo  was  entirely  for  the  pur-      hamel 
pose  of  facilitating  the  repairs.     Such  a  case  seems  more  likely  peninsulab 
to  happen  than  that  first  supposed."     That  passage  shews  that    qri^al 
the  question  in  this  case  was  not  regarded  as  concluded  in  favour      Steam 
of  the  plaintiffs  by  the  passages  cited  by  Mr.  Atkin  from  the    ooMPANr. 
judgment  of  Brett  M.R.  in  the  Court  of  Appeal.    The  result  Lord^^^tone 
is  that  there  was  in  this  case  no  general  average  sacrifice.     The 
unloading,  though  necessary  in  order  to  get  the  cargo  to  its 
destination,  was  not  in  itself  a  general  average  sacrifice.    There 
must  therefore  be  judgment  for  the  defendants. 

Judgment  for  the  defendants. 

Solicitors  for  plaintiffs  :  Waltom,  Johnson,  Bubb  and  Whatton. 
Solicitors  for  defendants  :  Freshfields. 

W.  H.  G. 


C.J. 


[IN  THE  COUET  OF  APPEAL.]  C.A. 

HUNT  V.  THE  STAR  NEWSPAPER  COMPANY,  LIMITED.  ^   \^f ,  ,, 

Defamation — Lihd — Personal  Imputation — Plea  of  Fair  Comment — Meaning 
and  Effect  of— Misdirection — New  Trial, 

In  an  action  for  libel  based  upon  articles  published  in  the  defendants' 
newspaper  the  plaintiff  alleged  that  the  articles  imputed  to  him 
improper  conduct  in  the  discharge  of  his  duties  as  deputy  returning 
officer  at  a  municipal  election.  The  defendants  pleaded  justification 
and  fair  comment.  At  the  trial  the  judge  directed  the  jury  that  if  they 
found  the  statements  in  the  articles  to  be  libellous  and  the  facts  tmly 
stated,  then  the  question  for  them  would  be  whether  the  comment  was 
bona  fide  and  fair,  or  whether  it  tended,  as  alleged,  to  charge  the 
plaintiff  with  improper  conduct.  No  separate  questions  were  left  to 
the  jury,  and  they  returned  a  general  verdict  for  the  plaintiff  with 
damages.    Upon  an  application  for  a  new  trial : — 

HM  by  the  Court  of  Appeal,  that  the  question  of  fair  comment  had 
not  been  properly  left  to  the  jury  as  a  separate  issue,  and  that  there 
must  be  a  new  trial  on  the  ground  of  misdirection. 

Dakhyl  v.  Labouchere(l)  applied. 

Application  by  the  defendants  for  judgment  or  a  new  trial  on 
appeal  from  the  verdict  of  a  jury  at  the  trial  before  Lawrance  J. 
(1)  See  note  at  end  of  this  report. 
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0.  A.  The  action  was  for  damages  for  a  libel  contained  in  certain 

1908       statements  published  by  the  defendants  in  two  articles  in  the 

Hunt       Star  newspaper  of  March  2,  1907,  and  in  the  Morning  Leader  of 

g^^^       March  4, 1907.    The  plaintiff,  Mr.  John  Hunt,  town  clerk  of  the 

Newspaper  city  of  Westminster,  alleged  that  these  statements  charged  him 

Limited.'    with  not  having  acted  honestly  and  bona  fide  in  the  discharge  of 

his  statutory  duties  as  deputy  returning  officer  for  the  London 

County  Council  elections,  with  having  acted  improperly  and 

unfairly  in  the  interests  of  one  political  party  as  against  the 

other,  and  with  having  been  actuated  by  political  bias. 

It  appeared  that  the  plaintiff  acted  as  deputy  returning  officer 
at  the  election  of  members  of  the  London  County  Council  for 
Westminster  which  was  held  on  March  2,  1907.  At  the  Cazton 
Hall  polling  station  he  had  occasion,  in  discharge  of  his  statutory 
duties,  to  require  certain  personation  agents  to  retire  from 
positions  which  they  had  taken  up  in  the  room.  This 
occasioned  disputes  between  him  and  the  said  agents  and  others, 
and  the  removal  by  his  order  of  certain  persons  from  the  said 
polling  station.  The  evidence  taken  at  the  trial  as  to  what  took 
place  on  the  occasion  in  question  was  conflicting.  The  following 
were  the  articles  complained  of : — 

In  the  Star : 

"  In  Westminster. 

'^  Serious  Allegations  made  by  Progressive  Candidates. 

**  The  Star  was  informed  this  afternoon  that  formal  protests 

had  been  handed  in  by  the  Progressive  candidates  in  Westminster, 

Messrs.  Campbell  and  Herrin,  against  the  action  of  Mr.  John 

Hunt  (clerk  to  the  Moderate  city  council),  who  was  the  deputy 

returning  officer  at  the  Caxton  Hall  polling  station.    Mr.  Hunt 

ordered  the  exclusion  from  the  hall  of  the  Progressive  personation 

agents,  one  of  whom  was  Major  Hobart,  lately  Liberal  candidate 

for  the  division,  and  it  is  further  alleged  that  Mr.  Campbell, 

although  one  of  the  candidates,  was  refused  admission.    It  is 

further  stated  that  one  of  the  Westminster  City  Council  officials 

doing  duty  at  the  polling  station  used  the  words  '  I  am  not  going 

to  take  the  opinion  of  my  political  opponents '  to  Mr.  Herrin,  the 

other  Progressive  candidate.    This  assertion  of  political  bias  on 

the  part  of  an  officer  at  a  polling  station  is  to  be  the  subject  of 
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grave  inquiry,  and  we  are  assured  that  the  attention  of  Parlia-  c.  A. 

ment  will  be  called  to  the  matter  next  week.    The  chairman  of  1908 

the  Westminster  Liberal  Association  told  a  Star  reporter  this  kvvt 

evening  that  an  appeal  was  being  made  to  Mr.  Gomme  (clerk  of  ^^^ 

the  London  County  Council  and  returning  oflScer)  to  overrule  the  Nbwspapeb 

OoMPAinr 
decision  of  bis  deputy  at  Westminster.    '  It  is  absolutely  necessary    limited.' 

that  personation  agents  should  be  at  Caxton  Hall/  he  added. 

'  Already  we  have  detected  plural  voters  recording  second  votes, 

and  in  cases  where  the  evidence  is  conclusive  we  are  determined 

to  prosecute.* " 

In  the  Morning  Leculer  : 

"  Obstructing  Progressives. 
"  Extraordinary  Action  by  Westminster  Polling  Official. 
"At  the  Caxton  Hall  (Westminster)  polling  station  extraordinary 
obstacles  were  placed  in  the  way  of  the  Progressive  polling  agents 
in  the  performance  of  their  duties — duties  of  particular  importance 
in  a  constituency  where  plural  voting  exists  on  an  abnormal 
scale.  Mr.  John  Hunt,  the  town  clerk,  who  is  a  Moderate, 
relegated  the  Progressive  agents  to  a  part  of  the  hall  where  they 
could  neither  see  the  voters'  faces  nor  hear  their  numbers,  and 
were  thus  completely  frustrated  in  their  legitimate  duty  of  seeing 
whether  an  elector  was  voting  for  the  second  time.  The 
remonstrances  of  Major  Hobart  (late  Liberal  candidate  for  West- 
minster) and  Mr.  Montefiore  Brice  (chairman  of  the  Westminster 
Liberal  Association),  who  were  acting  as  unpaid  polling  agents, 
resulted  in  their  being  turned  out  of  the  hall  by  the  police, 
together  with  Captain  Hemphill.  On  the  failure  of  an  attempt 
to  obtain  fair  treatment,  the  Progressive  candidates,  Mr.  W.  B. 
Campbell  and  Mr.  Edwin  Herrin,  handed  in  a  formal  protest, 
and  withdrew  their  polling  agents  from  the  hall.  Mr.  Hunt  told 
Mr.  Herrin  that  he  did  not  intend  to  take  advice  from  the 
opposition.  The  incident  is  to  be  made  the  subject  of  a  question 
in  Parliament." 

The  defendants  by  their  statement  of  defence  denied  that  the 
words  complained  of  bore  the  meaning  alleged  and  said  that 
they  were  not  libellous.  They  pleaded  that  in  so  far  as  the  said 
words  consisted  of  statements  of  fact  they  were  in  their  natural 
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G.  A.       and  ordinary  signification  true  in  substance  and  in  fact,  and 
1908       that  in  so  far  as  they  consisted  of  comment  they  were  fair 
Hunt      ^^^  bo^^^^  fi<i®  comment  upon  a  matter  of  public  interest  and 
stae       importance. 
Newspaper      Lawrance  J.  in  summing  up  to  the  jury,  after  reading  the 
Limited.'    articles  in  question  and  the  allegations  of  the  plaintiff  as  to 
what  the  defendants  meant  thereby,  said:   ''If  a  man  writes 
something  which  has  a  tendency  to  prejudice  a  person  in  the 
office  he  is  holding  and  says  that  he  has  not  conducted  him- 
self properly  in  that  office,  that  would  be  a  libel.    The  question 
whether  the  words  did  mean  what  I  have  just  read  to  you,  the 
innuendo,  is  first  of  all  a  question  for  me  whether  the  words  are 
capable  of  that  construction,  and  I  hold  that  they  are  capable 
of  that  construction,  and  then  it  remains  for  you  to  say  whether 
that  is  the  proper  view  of  the  case."     Then,  after  alluding  to  the 
defence  that  the  words  complained  of  were  fair  and  bona  fide 
comment  upon  a  matter  of  public  interest  and  importance,  he 
said :  "  It  is  for  me  to  say  whether  it  is  matter  of  public  interest, 
as  undoubtedly  it  was.     It  was  a  matter  of  public  interest  that  a 
gentleman  occupying  the  position  of  the  plaintiff  should  properly 
discharge  his  duties.     Then  the  question  for  you  will  be,  if  you 
find  that  these  words  were  libellous  and  were  intended  to  convey 
the  meaning  that  I  have  already  read  to  you  that  is  alleged  by 
the  plaintiff,  whether  the  words  which  purport  to  be  statements 
of  what  took  place  are,  in  fact,  true  in  substance  and  in  fact. 
I  need  hardly  point  out  to  you  that  a  man's  words,  however 
libellous  they  may  be,  if  they  are  true  would  not  be  libel,  and 
the  plaintiff  would  not  be  entitled  to  damages.    The  question  is 
whether  the  words,  in  so  far  as  they  relate  to  what  took  place  at 
the  polling  station  upon  this  particular  day^  are  true,  and  in  so 
far  as  they  consist  of  comment  whether  it  was  bona  fide  and  fair 
comment.     The  comment  is  their  own  remark  made  with  regard 
to  what  is  alleged  to  have  taken  place.     If  a  newspaper  publishes 
exactly  what  took  place  with  no  comment  whatever,  they  would 
be  justified  in  so  doing  as  a  matter  of  public  interest,  but  if  they 
add  to  that  comment  of  their  own,  then  the  question  is  whether 
that  comment  was  bona  fide  and  fair  comment,  or  whether  it  was 
comment  which  tended,  as  alleged  here,  to  charge  the  plaintiff 
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with  improper  conduct.    That  is,  so  far  as  the  law  goes,  the       c.  A. 
question  in  this  case."  1908 

Then,  after  reviewing  the  evidence  at  length,  the  learned  judge       bv^     * 
continued :  ''  Now,  gentlemen,  I  have  gone  purposely  at  some  ^• 

length  through  the  evidence,  and  you  have  the  whole  matter  Newspapkb 
before  you.  I  have  told  you  the  law  on  the  question  of  libel,  and  limited.' 
it  is  for  you  to  say  whether  these  paragraphs  which  were 
inserted  in  these  newspapers  are  libels  or  not.  If  you  come  to 
the  conclusion  that  they  are  libels  and  are  such  as  would  have 
a  tendency  to  prejudice  the  plaintiff  in  his  position  of  town 
clerk  of  Westminster,  of  presiding  officer  and  deputy  returning 
officer  of  the  county  council  elections,  then  you  must  give  him 
your  verdict.  Then  the  next  question  is  whether  the  defence  is 
made  out  that  the  accounts  given  in  these  two  articles  of  what 
happened  at  the  Gaxton  Hall  on  this  occasion  were  true  in  sub- 
stance and  in  fact  as  far  as  they  related  to  the  details  of  what  took 
place  at  the  Gaxton  Hall.  Then  as  far  as  comment  is  concerned  you 
will  consider  whether  that  comment  is  fair  and  bona  fide  comment, 
or  whether  it  is  for  the  purpose  of  suggesting,  as  is  alleged  by 
the  plaintiff,  that  he  was  acting  in  an  improper  way."  In 
conclusion  the  learned  judge  said :  **  Now,  gentlemen,  that  is 
the  whole  case.  It  is  for  you  to  decide,  first  of  all,  whether 
these  articles  constitute  a  libel,  and,  if  so,  the  next  question  for 
you  will  be  whether  the  defendants  can  make  out  their  defence 
of  justification,  whether  the  words  are  true  in  so  far  as  they 
purport  to  be  an  account  of  what  took  place  at  the  hall,  and 
whether  the  comment  made  upon  them  was  fair  comment.  If 
you  find  that  the  words  were  libellous  and  that  the  defence  is 
not  made  out  you  will  say  so.  It  is  entirely  for  you  to  take  the 
facts  into  your,  consideration  and  say,  if  you  find  for  the 
plaintiff,  what  you  think  are  fair  and  reasonable  damages." 

The  jury  returned  a  verdict  for  the  plaintiff  with  800?. 
damages.  The  defendants  moved  for  a  new  trial  on  the  ground, 
inter  alia,  that  the  learned  judge  had  misdirected  the  jury  by 
directing  them  in  regard  to  the  plea  of  fair  comment  that  the 
question  for  the  jury  to  decide  was  whether  the  comment  was 
bona  fide  and  fair  comment  or  whether  it  was  comment  which 
tended  to  charge  the  plaintiff  with  improper  conduct;    and. 
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c.  A.       farther,  that  he  had  misdirected  the  jury  by  directing  them  that 
1908        if  they  came  to  the  conclusion  that  the  words  complained  of 
HuKT      ^Gre  libels  and  were  such  as  would  have  a  tendency  to  prejudice 
Stab       ^^^  plaintiff  in  his  position,  they  must  return  a  verdict  for  him. 
Kbwspapeb 

LiMr^'  Eldon  Bankes,  K.C.,  and  Normun  Craig,  for  the  appellants. 
The  observations  made  by  the  appellants'  paper  do  not  exceed 
the  limits  of  fair  comment.  If  the  facts  are  truly  stated,  as 
they  were  in  the  present  case,  a  newspaper  is  entitled  to 
comment  upon  them,  even  though  such  comment  may  seem 
libellous.  The  ruling  of  Kennedy  J.  in  his  summing  up  in 
Joynt  V.  Cycle  Trade  Publishing  Co.  (1)  correctly  states  the 
right  of  a  paper  to  discuss  and  comment  on  facts  of  this  kind, 
and  this  ruling  was  adopted  and  approved  in  Dakhyl  v. 
Labouchere.  (2)  On  this  point  there  was  a  want  of  proper 
direction  by  the  judge  to  the  jury.  The  evidence  was  laid 
before  the  jury  without  any  guide  or  any  warning  as  to  what 
was  and  what  was  not  fair  comment.  The  learned  judge  in  the 
Court  below  has  misunderstood  and  misstated  the  law  in  his 
directions  to  the  jury,  and  for  this  reason  alone  the  appellants 
are  entitled  to  a  new  trial. 

The  nature  and  extent  of  fair  comment  are  also  clearly 
explained  in  Merivale  v.  Canon.  (8)  This  too  was  approved  in 
Dakhyl  v.  Labouchere.  (2)  There  is  no  difference  in  principle 
between  what  is  fair  criticism  of  a  work  like  a  book  or  a  play  and 
fair  criticism  of  a  man.  The  standard  of  criticism  is  the  same 
in  both  cases. 

The  learned  judge  directed  the  jury  that  if  they  thought  the 
words  conveyed  dn  imputation  they  could  not  be  fair  comment. 
The  defendants  were  entitled  to  have  the  verdict  of  the  jury  upon 
the  question  of  fair  comment,  and  that  question  was  never  properly 
left  to  them :  CampbeUy.  Spottiswoode.  (4)  Lord  Atkinson  in  Dakhyl 
V.  Labouchere  (2)  said :  '*  A  personal  attack  may  form  part  of  a 
fair  comment  upon  given  facts  truly  stated  if  it  be  warranted  by 
those  facts ;  in  other  words,  in  my  view,  if  it  be  a  reasonable 

(1)  [1904]  2  K.  B.  292,  at  p.  294.  (3)  (1887)    20   Q.  B.   D.  276,    at 

(2)  See  note  at  end  of  this  report.       p.  281. 

(4)  (1863)  3  B.  &  S.  769. 
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inference  from  those  facts.    Whether  the  personal  attack  in  any  c.  a. 

given  case  can  reasonably  be  inferred  from  the  truly  stated  facts  i908 

upon  which  it  purports  to  be  a  comment  is  a  matter  of  law  for  hunt 

the  determination  of  the  judge  before  whom  the  case  is  tried,  g^^^^ 

but  if  he  should  rule  that  this  inference  is  capable  of  being  Newspaper 

Company, 
reasonably  drawn,  it  is  for  the  jury  to  determine  whether  in  that     limited. 

particular  case  it  ought  to  be  drawn."    Applying  that  here,  the 

defendants  were  entitled  to  have  the  question  of  fair  comment 

left  to  the  jury  in  that  way.    It  was  not  so  left  to  them,  and 

there  ought  to  be  a  new  trial  accordingly. 

Shearman,  K.C.,  R.  F.  Colam,  and  Courthope  Munroe,  for  the 
respondent.  At  the  trial  the  plea  of  justification  was  put  forward 
and  strenuously  argued.  If  the  facts  were  not  truly  stated  there 
could  be  no  fair  comment:  Joynt  v.  Cycle  Trade  Publishing 
Co.  (1)  The  judge  made  it  clear  that  he  left  the  question  of 
fair  comment  to  the  jury.  The  two  questions  left  to  them  were, 
first,  were  the  facts  as  stated  true,  and,  secondly,  if  they  were  true, 
was  the  comment  fair?  They  found  in  effect  that  the  facts 
were  not  truly  stated  and  that  the  comment  was  unfair. 

It  is  said  that  the  damages  are  excessive,  but  that  is  no  ground 
for  a  new  trial  unless  the  Court  thinks  that,  having  regard  to  all 
the  circumstances  of  the  case,  the  damages  are  so  large  that  no 
jury  could  reasonably  have  given  them :  Praed  v.  Graham.  (2) 

[On  this  point  they  were  stopped  by  the  Court.] 

Eldan  Bankes,  K.C.,  in  reply.  Taking  the  summing  up  as  a 
whole,  the  effect  of  it  was  a  direction  to  the  jury  that  if  they 
found  the  articles  contained  an  imputation  against  the  plaintiff, 
then  they  need  not  consider  whether  there  was  fair  comment  or 
not.  The  real  question  was  never  left  to  the  jury  at  all.  [He 
also  referred  to  O'Brien  v.  Marquis  of  Salisbury  (3),  Lefroy  v. 
Bumside  (No.  2)  (4),  and  Fraser  on  Torts,  6th  ed.  p.  109.] 

Cur.  adv.  vult. 

March  20.  Cozens-Habdy  M.B.  This  is  an  application  for 
a  new  trial  on  the  ground  of  misdirection.  The  action  was 
for   libel,   based    upon    two    articles    in    the    Star    and    the 

(1)  [1904]  2  K.  B.  292,  at  p.  294.  (3)  (1889)  6  Times  L.  B.  133. 

(2)  (1889)  24  Q.  B.  B.  53.  (4)  (1879)  4  L.  E.  Ir.  C.  L.  556. 
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c.  A.       Morning    Leader    newspapers.      The    articles    oomplained    of 
1908       related  to  the  plaintiff,  who  was  deputy  returning  officer  at  the 


HuKT      Caxton  Hall  polling    station  at  the  election  for  the  London 

Stab       County  Council  in  March,  1907.    I  do  not  think  it  necessary  to 

Newspaper  read  the  articles  in  full.      The  article  in  the  Star  is  headed 

GOMPAITY, 

Limited.  ''  In  Westminster.  Serious  Allegations  made  by  Progressive 
Gown^HMdy  Candidates"  ;  and  the  article  in  the  Morning  Leader  is  headed 
''Obstructing  Progressives.  Extraordinary  Action  by  West- 
minster Polling  Official."  Each  article  stated  certain  alleged 
facts  with  reference  to  what  took  place  in  the  Caxton  Hall  and, 
as  the  plaintiff  asserts,  charged  the  plaintiff  with  not  having 
acted  honestly  in  the  discharge  of  his  statutory  duties  as  deputy 
returning  officer,  and  as  having  been  influenced  by  political  bias 
with  intent  to  prejudice  the  Progressive  candidates.  The  defen- 
dants pleaded  that  the  words  complained  of  were  in  their  natural 
and  ordinary  signification  true  in  substance  and  in  fact,  and  also, 
as  a  separate  defence,  that  in  so  far  as  the  said  words  consisted 
of  comment  the  same  were  fair  and  bona  fide  comment  upon  a 
matter  of  public  interest  and  importance.  The  issue  of  justifica- 
tion was  strenuously  fought  at  the  trial.  The  learned  judge,  in 
summing  up,  after  holding  that  it  was  a  matter  of  public  interest 
that  a  gentleman  occupying  the  position  of  the  plaintiff  should 
properly  discharge  his  duties,  told  the  jury  that  the  question  for 
them  would  be,  if  they  found  that  the  words  were  libellous  and 
were  intended  to  convey  the  meaning  alleged  by  the  plaintiff, 
whether  the  words  which  purported  to  be  statements  of  what 
took  place  were,  in  fact,  true  in  substance  and  in  fact.  He 
pointed  out  that  if  these  questions  were  answered  in  the 
affirmative,  or,  in  other  words,  if  the  justification  were  proved,  the 
plaintiff  would  not  be  entitled  to  damages,  and  he  then  dealt 
with  the  plea  of  fair  comment  as  follows :  "  If  a  newspaper 
publishes  exactly  what  took  place  with  no  comment  whatever, 
they  would  be  justified  in  so  doing  as  a  matter  of  public  interest, 
but  if  they  add  to  that  comment  of  their  own,  then  the  question 
is  whether  that  comment  was  bona  fide  and  fair  comment,  or 
whether  it  was  comment  which  tended,  as  alleged  here,  to  charge 
the  plaintiff  with  improper  conduct."  And  at  the  end  of  the 
summing  up  he  says  this :  "  If  you  come  to  the  conclusion  that 
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they  are  libels  and  are  such  as  would  have  a  tendency  to       c.  a. 
prejudice  the  plaintiff  in  his  position  of  town  clerk  of  West-        1908 


minster  and  of  presiding  officer  and  deputy  returning  officer  of       hunt 

the  county  council  elections,  then  you  must  give  him  your       g^^^ 

verdict.      Then  the   next   question   is  whether  the  defence  is  Newspaper 

,  Company, 

made  out  that  the   accounts   given   in   these   two    articles   of     Limited. 

what  happened  at  the  Gaxton  Hall  on  this  occasion  were  con^^lHudy 
true  in  substance  and  in  fact  as  far  as  they  related  to  the 
details  of  what  took  place  at  the  Gaxton  Hall.  Then,  as  far 
as  comment  is  concerned,  you  will  consider  whether  that  com- 
ment is  fair  and  bona  fide  comment,  or  whether  it  is  for  the 
purpose  of  suggesting,  as  is  alleged  by  the  plaintiff,  that  he  was 
acting  in  an  improper  way."  I  regret  that  no  separate  questions 
were  left  to  the  jury.  A  general  verdict  was  found  in  favour  of 
the  plaintiff  with  8002.  damages.  Now  it  seems  to  me  that  the 
learned  judge  did  not  properly  direct  the  jury  as  to  the  meaning 
and  effect  of  the  plea  of  fair  comment.  The  words  which  I  have 
read  seem  to  indicate  that  that  cannot  be  fair  comment  which 
tends  to  prejudice  or  to  impute  blame  to  the  plaintiff.  In  my 
opinion  that  is  not  the  law.  The  defence  of  fair  comment  only 
arises  in  the  event  of  the  plea  of  justification  failing,  but  the  plea 
of  justification  may  fail  by  reason  of  the  facts  stated  not  being 
substantially  true.  But  there  still  remains  the  question  whether, 
if,  and  only  if,  the  facts  are  substantially  true,  the  comment 
made  by  the  defendants,  based  upon  those  true  facts,  was  fair 
and  such  as  might,  in  the  opinion  of  the  jury,  be  reason- 
ably made.  I  cannot  do  better  than  adopt  the  language  of 
Kennedy  J.  in  Joynt  v.  Cycle  Trade  Pvbtishing  Co.  (1)  "  The 
comment  must  ....  not  misstate  facts,  because  a  comment 
cannot  be  fair  which  is  built  upon  facts  which  are  not  truly 
stated,  and,  further,  it  must  not  convey  imputations  of  an  evil 
sort,  except  so  far  as  the  facts,  truly  stated,  warrant  the  imputa- 
tion." And  in  Dalchyl  v.  Lab&uchere  (2)  Lord  Atkinson  said  :  "  A 
personal  attack  may  form  part  of  a  fair  comment  upon  given 
facts  truly  stated  if  it  be  warranted  by  those  facts — ^in  other 
words,  in  my  view,  if  it  be  a  reasonable  inference  from  those  facts. 
Whether  the  personal  attack  in  any  given  case  can  reasonably  be 
(1)  [1904]  2  K  £.  292.  (2)  See  note  at  end  of  tHs  report. 
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c.  A.  inferred  from  the  tmly  stated  facts  apon  which  it  purports  to  be  a 
1908  comment  is  a  matter  of  law  for  the  determination  of  the  judge 
Hunt  before  whom  the  case  is  tried,  but  if  he  should  rule  that  this 
Stab  inference  is  capable  of  being  reasonably  drawn,  it  is  for  the  jury  to 
Kbwspapeb  determine  whether  in  that  particular  case  it  ought  to  be  drawn." 

OOM  P  AK  T 

Limited.*  In  substance  it  seems  to  me  that  the  issue  of  fair  comment  was  not 
ooienii^Hardy  ^^^^  ^  ^^^  jn^y.  It  is  highly  probablc  that  the  jury  thought  that 
^'^  the  facts  were  not  truly  stated,  in  which  case  the  verdict  for  the 
plaintiff  would  be  plainly  justified ;  but  it  is  also  possible  that 
they  thought  that,  although  the  facts  were  truly  stated,  they 
must,  as  the  learned  judge  told  them,  find  for  the  plaintiff,  if  in 
the  view  of  the  jury  the  articles  in  question  imputed  improper 
conduct  to  the  plaintiff.  In  my  opinion  the  defendants  are 
entitled  to  have  a  new  trial  in  which  both  the  issues  raised 
by  them  may  be  presented  to  a  jury  with  a  proper  and  adequate 
direction.  There  must  be  an  order  for  a  new  trial,  but  under  the 
circumstances  I  think  the  costs  of  this  appeal,  as  well  as  of  the 
first  trial,  should  abide  the  result  of  the  second  trial. 

Flbtohbb  Moulton  L.  J.  With  the  greater  part  of  the  argument 
that  was  addressed  to  us  by  counsel  for  the  appellants  in  this  case 
I  thoroughly  disagree.  That  argument  was  based  mainly  upon 
an  application  of  the  language  of  the  judgment  in  Merivale  v. 
Carson  (1)  to  the  case  of  the  imputation  of  corrupt  or  disgraceful 
motives  to  an  individual,  and  the  contention  was  that,  if  in  his 
comment  upon  facts  a  writer  attributed  such  motives  to  an 
individual,  such  language  was  covered  by  the  plea  of  fair  com- 
ment unless  the  views  it  expressed  could  not  be  held  by  any  fair 
man,  however  prejudiced  he  might  be  and  however  exaggerated 
and  obstinate  his  views.  In  my  opinion  this  is  a  complete  mis- 
apprehension of  the  law  as  laid  down  by  that  case,  and  is  abso- 
lutely opposed  to  what  is  now  settled  law  with  regard  to  fair 
comment.  The  case  of  Merivale  v.  Carson  (1)  related  to  a 
criticism  upon  a  play,  and  not  to  a  question  of  libel  on  personal 
character,  and  the  language  of  the  judgments  in  that  case  shews 
that  both  the  eminent  judges  who  decided  it  intended  to  deal 
with  literary  criticism.  The  law  laid  down  by  the  decision  in 
(1)  20  Q.  B.  D.  275,  at  p.  281. 


Honlton  L.J. 
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that  case  has  therefore  nothing  to  do  with  personal  libels  such  as       c.  a. 
the  imputation  of  disgraceful  motives  to  an  individual.    In  order        1908 
to  demonstrate  this  it  is  only  necessary  to  quote  what  may  be       hunt     ^ 
said  to  be  the  leading  passage  in  the  judgment  of  Lord  Esher.       g^^^ 
He   says:  **What   is   the   meaning  of   a  *fair  comment'?    I  Newspaper 
think  the  meaning  is  this.    Is  the  article  in  the  opinion  of  the    limited.' 
jury  beyond  that  which  any  fair  man,  however  prejudiced  or      Fischer 
however  strong  his  opinion  may  be,  would  say  of  the  work  in 
question?    Every  latitude  must  be  given   to  opinion   and  to 
prejudice,  and  then  an  ordinary  set    of   men  with  ordinary 
judgment  must  say  whether  any  fair  man  would  have  made  such 
a  comment  on  the  work.    It  is  very  easy  to  say  what  clearly 
would  be  beyond  that  limit.     If,  for  instance,  the  writer  attacked 
the  private  character  of  the  author."    With   this  language  as 
applied    to   literary   criticism  I  fully  agree,   but   it   gives  no 
support  to  the  contention  of  the  counsel  for  the  appellants  in 
the  present   case,   seeing   that  we   have   here    to    deal    with 
imputations    of    motives    which    unquestionably    amount    to 
attacks  on  the  character  of  the  plaintiff. 

The  law  as  to  fair  comment,  so  far  as  is  material  to  the  present 
case,  stands  as  follows :  In  the  first  place,  comment  in  order  to 
be  justifiable  as  fair  comment  must  appear  as  comment  and 
must  not  be  so  mixed  up  with  the  facts  that  the  reader  cannot 
distinguish  between  what  is  report  and  what  is  comment: 
see  Andrews  v.  Chapman.  (1)  The  justice  of  this  rule  is  obvioua 
If  the  facts  are  stated  separately  and  the  comment  appears  as  an 
inference  drawn  from  those  facts,  any  injustice  that  it  might  do 
will  be  to  some  extent  negatived  by  the  reader  seeing  the  grounds 
upon  which  the  unfavourable  inference  is  based.  But  if  fact  and 
comment  be  intermingled  so  that  it  is  not  reasonably  clear  what 
portion  purports  to  be  inference,  he  will  naturally  suppose  that 
the  injurious  statements  are  based  on  adequate  grounds  known 
to  the  writer  though  not  necessarily  set  out  by  him.  In  the  one 
case  the  insufSciency  of  the  facts  to  support  the  inference  will 
lead  fair-minded  men  to  reject  the  inference.  In  the  other  case 
it  merely  points  to  the  existence  of  extrinsic  facts  which  the 
writer  considers  to  warrant  the  language  he  uses.  In  this  relation 

(1)  (1863)  3  0.  &  K.  286. 
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c.  A.       I  mast  express  my  disagreement  with  the  view  apparently  taken 

1908       by  the  Court  of  Queen's  Bench  in  Ireland  in  the  case  of  Lefroy 

g^jj^       V.  Bumside{X\  where  the  imputation  was  that  the  plaintiffs 

^-  dishonestly  and  corruptly  supplied  to  a  newspaper  certain  infor- 

Nbwspapbb  mation.    The  Court  treated  the  qualifications  ''  dishonestly  "  or 

Limited.*    "  corruptly  "  as  clearly  comment.    In  my  opinion  they  are  not 

comment,   but  constitute  allegations  of  fact.    It  would  have 

startled  a  pleader  of  the  old  school  if  he  had  been  told  that,  in 

alleging  that  the  defendant  "  fraudulently  represented/'  he  was 

indulging  in  comment.    By  the  use  of  the  word  "  fraudulently  " 

he  was  probably  making  the  most  important  allegation  of  fact  in 

the  whole  case.    Any  matter,  therefore,  which  does  not  indicate 

with  a  reasonable  clearness  that  it  purports  to  be  comment,  and 

not  statement  of  fact,  cannot  be  protected  by  the  plea  of  fair 

comment.    In  the  next  place,  in  order  to  give  room  for  the  plea 

of  fair  comment  the  facts  must  be  truly  stated.    If  the  facts 

upon  which  the  comment  purports  to  be  made  do  not  exist  the 

foundation  of  the  plea  fails.    This  has  been  so  frequently  laid 

down  authoritatively  that  I  do  not  need  to  dwell  further  upon  it : 

see,  for  instance,  the  direction  given  by  Kennedy  J.  to  the  jury 

in  Joynt  v.  Cycle   Trade   Publishing   Co.  (2),  which   has  been 

frequently  approved  of  by  the  Courts. 

Finally,  comment  must  not  convey  imputations  of  an  evil  sort 
except  so  far  as  the  facts  truly  stated  warrant  the  imputation. 
This  is  the  language  of  Kennedy  J.  in  the  case  to  which  I  have 
just  referred.  It  is  based  on  the  judgments  in  Campbell  v. 
Spottiswoode(3),  a  case  of  the  highest  authority,  and  is,  in  my 
opinion,  unquestionably  a  true  statement  of  the  law.  The  only 
portion  of  the  statement  which  requires  examination  is  the  phrase 
*'  except  so  far  as  the  facts  truly  stated  warrant  the  imputation." 
Speaking  for  myself,  the  words  "  warrant  the  imputation  "  can 
bear  but  one  meaning,  and  that  meaning  is  stated  so  plainly  by 
Lord  Atkinson  in  the  opinion  delivered  by  him  in  the  case  of 
Dakhyl  v.  Lahouchere  (4)  in  the  House  of  Lords  that  I  cannot  do 
better  than  quote  his  language:  '*  Whether  the  personal  attack 
in  any  given  case  can  reasonably  be  inferred  from  the  truly 

(1)  4  L.  B.  Ir.  0.  L.  556.  (3)  3  B.  &  S.  769. 

(2)  [1904]  2  K.  B.  292,  at  p.  294.  (4)  See  note  at  end  of  this  report. 
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stated  facts  upon  which  it  purports  to  be  a  comment  is  a  matter       c.  a. 
of  law  for  the  determination  of  the  judge  before  whom  the        1908 
case  is    tried,  but   if   he  should  rule   that    this  inference  is       bvvt 
capable  of  being  reasonably  drawn,  it  is  for  the  jury  to   deter-       ^^^^ 
mine  whether  in  that  particular  case  it  ought  to  be  drawn."  Newbpapbb 
In  other  words,  a  libellous  imputation  is  not  warranted  by  the    limited.' 
facts  unless  the  jury  hold  that  it  is  a  conclusion  which  ought  to      fii^r 
be  drawn  from  those  facts.    Any  other  interpretation  would    ^o«**o'>i^J- 
amount  to  saying  that,  where  facts  were  only  sufficient  to  raise  a 
suspicion  of  a  criminal  or  disgraceful  motive,  a  writer  might 
allege  such  motive  as  a  fact  and  protect  himself  under  the  plea 
of  fair  comment.    No  such  latitude  is  allowed  by  English  law. 
To  allege  a  criminal   intention   or   a  disreputable  motive   as 
actuating  an  individual  is  to  make  an  allegation  of  fact  which 
must  be  supported   by    adequate  evidence.    I  agree  that  an 
allegation  of  fact  may  be  justified  by  its  being  an  inference 
from  other  facts  truly  stated,   but,  as  Lord  Atkinson  says  in 
the  passage  just  quoted,  in  order  to  warrant  it  the  jury  must 
be  satisfied  that  such  inference  ought  to  be  drawn  from  those 
facts. 

Applying  this  law  to  the  facts  of  the  present  case,  I  would  say, 
first,  that  I  have  a  great  doubt  whether  there  is  anything  in  the 
publication  complained  of  which  can  fairly  be  called  comment  at 
all,  unless  it  be  the  headlines  of  the  second  article.  All  the  rest 
appears  to  me  to  purport  to  be  statement  of  fact,  and  therefore, 
in  my  opinion,  the  defendants  could  only  succeed  by  establishing 
their  plea  of  justification  with  respect  to  it.  Even  this  plea  was 
scarcely  open  to  them,  because  the  innuendoes  alleged  were  so 
clearly  borne  out  by  the  publications  themselves  that,  so  far  as  I 
can  learn  from  the  counsel  for  the  defendants,  they  did  not 
seriously  attempt  to  contest  them  or  to  support  the  plea  of 
justification.  I  have  great  doubt,  therefore,  whether  the  learned 
judge  ought  to  have  allowed  the  issue  of  fair  comment  to  go  to 
the  jury  at  all  (except,  perhaps,  as  to  those  headlines).  But  the 
judge  permitted  it  to  go  to  the  jury,  and,  therefore,  he  was  bound 
to  give  them  a  proper  direction  as  to  it.  In  my  opinion  the 
direction  he  gave  was  so  expressed  as  to  bear  a  meaning  which 
might  have  misled  the  jury  and  affected  their  verdict,  and  as  it 
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was  a  general  verdict,  not  distingaishing  the  issues,  but  giving  a 
sum  by  way  of  damages  in  respect  of  both,  we  have  no  alternative 
but  to  send  the  case  back  for  a  new  trial,  because  it  is  impossible 
to  say  to  what  extent  the  verdict  may  have  been  influenced  by 


.Limited. 

Fletcher 
Monlton  L.J 


Hunt 

r. 
Star 

Newspaper  such  misdirection. 
Company,         mi_     /•  .   ,.        . 

The  nrst  misdirection  to  which  I  refer  is  in  the  passage  of 

the  summing  up  which  reads  as  follows :  "  If  a  newspaper 
publishes  exactly  what  took  place  with  no  comment  whatever, 
they  would  be  justified  in  so  doing  as  a  matter  of  public 
interest,  but  if  they  add  to  that  comment  of  their  own,  then 
the  question  is  whether  that  comment  was  bona  fide  and  fair 
comment,  or  whether  it  was  comment  which  tended,  as  alleged 
here,  to  charge  the  plaintiff  with  improper  conduct."  Taken 
by  itself  this  would  seem  to  be  a  direction  that  if  the  comment 
charged  the  plaintiff  with  improper  conduct  it  was  outside 
the  plea  of  fair  comment,  whether  or  not  that  charge  was 
warranted  by  the  facts,  and  although  I  think  it  clear  from  the 
sentence  that  immediately  follows  that  the  learned  judge  did  not 
intend  to  give  any  such  erroneous  direction,  and  although  I  am 
of  opinion  that  the  defendants  by  their  conduct  of  the  case  (as 
admitted  before  us  by  their  counsel)  did  not  seriously  suggest 
that  the  matter  was  justified,  I  am  unable  to  say  that  this 
direction  may  not  have  been  misunderstood  by  the  jury,  and 
influenced  their  decision  at  least  as  to  the  amount  of  damages 
^ven.  Two  other  passages  towards  the  end  of  the  summing  up 
are  also  open  to  exception.  The  first  reads  as  follows :  ''  If  you 
come  to  the  conclusion  that  they  are  libels  and  are  such  as  would 
have  a  tendency  to  prejudice  the  plaintiff  in  his  position  of  town 
clerk  of  Westminster  and  presiding  officer  and  deputy  return- 
ing officer  of  the  county  council  elections,  then  you  must  give 
him  your  verdict."  This  appears  to  ignore  the  question  of  fair 
comment  altogether.  The  second  reads :  ''  Then  as  far  as 
comment  is  concerned  you  will  consider  whether  that  comment  is 
fair  and  bona  fide  comment,  or  whether  it  is  for  the  purpose  of 
suggesting,  as  is  alleged  by  the  plaintiff,  that  he  was  acting  in  an 
improper  way."  This  is  open  to  the  misinterpretation  to  which 
1  have  already  referred. 

I  am  therefore  of  opinion  that  the  case  must  go  back  for  trial. 
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but  under  the  ciroumstances  I  think  that  the  costs  of  the  appeal       c.  a. 
as  well  as  of  the  first  trial  should  abide  the  event.  1908 


Buckley   LJ.    In    my    judgment   there    was    such    mis- 


HUNT 

r. 
Star 
direction  in  this  case  as  that  the  defendants  are  entitled  to  a  newspaper 

new  trial.  The  action  was  one  for  libel,  to  which  the  defendants  LmiTBD ' 
pleaded  justification  and  fair  comment.  The  alleged  libels  con- 
sisted of  certain  statements  of  fact  as  to  what  took  place  at  the 
Caxton  Hall  polling  station,  and  further  matter  which  conveyed 
an  imputation  that  the  plaintiff,  who  was  the  deputy  returning 
officer  at  that  station,  was  actuated  by  an  improper  motive, 
namely,  by  political  bias.  The  defendants'  case  was  that  the 
statements  of  fact  contained  in  the  alleged  libels  were  true,  and, 
as  to  the  imputation  of  motive,  that  it  was  protected  by  the 
defence  of  fair  comment.  The  substantial  point  of  the  alleged 
libel  lay  in  the  imputation  that  the  plaintiff,  being  a  Moderate, 
had  in  his  conduct  as  returning  officer  obstructed  the  Pro- 
gressives and  acted  unfairly  towards  their  personation  agents. 
Where  justification  and  fair  comment  are  pleaded  as  defences 
the  latter  is  a  weapon  which  comes  into  action  if  and  when  the 
former  has  failed.  The  defence  of  fair  comment  assumes  that 
the  matter  to  which  it  relates  would  be  defamatory  if  it  were  not 
protected  by  the  defence  of  fair  comment.  A  fair  and  bona  fide 
comment  on  a  matter  of  public  interest  suffices  to  protect  that 
which  would  otherwise  be  defamatory.  Comment  which  tends 
to  prejudice  may  still  be  fair ;  it  may  convey  imputations  of  bad 
motive  so  far  as  the  facts  truly  stated  justify  such  an  imputation. 
It  is  for  the  jury  to  say  whether  the  facts  justify  the  imputation 
or  not.  The  fault  here  is  that  that  question  has  never  properly 
been  left  to  them.  The  question  for  the  jury  is  whether  the 
comment  is  in  their  opinion  beyond  that  which  a  fair  man,  how- 
ever extreme  might  be  his  views  in  the  matter,  might  make 
honestly  and  without  malice,  and  which  was  not  without  founda- 
tion. The  defence  of  fair  comment  extends  to  the  imputation 
of  motives.  Cockburn  C.J.  in  Wctsan  v.  Walter  (1),  speaking  of 
the  development  of  the  law  of  libel,  says :  ''  The  full  liberty  of 
public  writers  to  comment  on  the  conduct  and  motives  of  public 
(1)  (1868)  L.  £.  4  Q.  B.  73,  at  p.  93. 
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G.  A.       men  has  only  in  very  recent  times  been  recognized."    Whether 
1908       the  imputation  is  ^^ithin  the  defence  of  fair  comment  or  not  is 


Hunt      for  the  jury.    It  is  for  them  to  say  \7hether  the  imputation 

Stab       ^^^    warranted  by  the  facts    and    honestly    represented    the 

Newbpapbb  opinion    of    the    person    who    gave    expression    to    it,    and 

Limited.'    that  his  belief  was   not  without  foundation.    Cockburn   G.J. 

Buckii^L.j.    in    Campbell  v.  Spottiswoode (1)  says    "that  where  the  public 

conduct  of  a  public  man  is  open  to  animadversion,  and   the 

writer  who  is  commenting  upon  it  makes  imputations  on  his 

motives  which  arise  fairly  and  legitimately  out  of  his  conduct 

so  that  a  jury  shall  say  that  the  criticism  was  not  only  honest 

but  also  well-founded,  an  action  is  not  maintainable.    But  it  is 

not  because  a  public  writer  fancies  that  the  conduct  of  a  public 

man  is  open  to  the  suspicion  of  dishonesty  he  is  therefore 

justified  in  assailing  his  conduct  as  dishonest."    Whether  the 

criticism  be  upon  a  literary  production  or  the  conduct  of  a  public 

man,  it  is  for  the  jury,  I  think,  to  find  whether  the  imputation 

based  upon  facts  truly  stated  does  or  does  not  honestly  represent 

the  opinion  of  the  person  who  gives  expression  to  it  and  was 

not  without  foundation. 

In  the  present  case  the  learned  judge,  in  my  judgment, 
failed  to  direct  the  jury  that  the  comment  which  charged 
the  plaintiff  with  improper  conduct  would  not  be  libellous  if  it 
was  the  honest  expression  of  the  well-founded  opinion  of  the 
writer  based  upon  the  true  facts.  The  jury  were  in  substance 
directed  upon  the  question  of  fair  comment  that  an  imputation 
which  charged  the  plcdntiff  with  improper  conduct  was  libellous 
whether  it  was  or  was  not  an  honest  expression  of  opinion 
upon  a  true  state  of  facts,  or  at  any  rate  were  not  directed 
that  it  was  for  them  to  say  whether  the  imputation  was  or 
was  not  an  honest  expression  of  opinion  and  had  foundation. 
This  misdirection  may  have  caused  a  miscarriage  in  either  one  or 
both  of  two  ways.  It  may  be,  and  it  seems  to  me  impossible  to 
say  that  it  was  not,  the  case  that  but  for  this  direction  the  jury 
would  not  have  found  the  matter  libellous  at  all.  They  may 
have  thought  that  the  statements  of  fact  although  not  abso- 
lutely were  yet  substantially  true,  but  that  the  imputation  of 
(1)  3B.  &S.  769,  at  p.  777. 
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political  bias  which  was  really  the  sabstance  of  the  matter  was       c.  a 
libellous    whether    it    was    an    honest  expression  of    opinion        1908 
warranted  by  the  facts  or  not.    And,  secondly,  it  may  well  be       ^^ 
that  the  imputation  of  misconduct  originating  from  political         '^* 
bias  weighed  largely  with  the  jury  in  assessing  the  damages.  Newspaper 
and  that  they  understood  that  they  were  bound  to  find  that  to    limits 
be  libellous.    These  circumstances  are  not  to  my  mind  answered    ButddlTL-j. 
by  saying  that  to  some  extent  the  statements  of  fact  as  to  what 
took  place  in  the  polling  booth  are  not  wholly  accurate.    It  was 
for  the  jury  to  say  whether  they  were  substantially  true  or  not, 
and  it  may  well  be  that,  while  finding  them  to  be  substantially 
true,  they  held  the  matter  to  be  libellous   and  assessed  the 
damages  upon  the  wrong  ground  as  regards  the  defence  of  fair 
comment.    I  think,  therefore,  that  the  order  must  go  for  a  new 
trial  upon  the  ground  that  the  defence  of  fair  comment  was  not 
properly  put  to  the  jury,    I  agree  as  regards  the  costs. 

Appecd  allowed. 

Solicitors  for  appellants :  Lewis  <£  Lewis. 
Solicitors  for  respondent :  Allen  dk  Son. 

Note  (see  ante,  p.  309  (I)). 

[House  of  Lords.] 

H.  L.  (E.).    Feb.  14,  15,  26;  March  14,  1907. 

DAKHYL  V.  LABOUCHEEE. 

This  was  an  appeal  from  a  deoiBion  of  the  Court  of  Appeal,  setting  aside  a 
vezdiefc  and  judgment  for  10002.  in  favour  of  the  appellant  (the  plaintiff  in 
the  action)  and  ordering  a  new  trial. 

The  appellant  was  a  doctor  of  medicine,  a  bachelor  of  scienoe,  and  a  bachelor 
of  arts  in  the  Uniyersity  of  Paris ;  and  he  had  since  August,  1902,  practised 
as  a  doctor  in  Kensington,  specializing  in  the  treatment  of  diseases  of  the 
ear,  nose,  and  throat. 

The  respondent  was  the  editor  and  proprietor  of  the  newspaper  called 
Truth.  In  the  issue  of  that  paper  dated  April  2,  1903,  he  had  published  the 
following  paragraph  relating  to  the  appellant : — 

«  Sundry  inquiries  have  reached  me  during  the  last  week  or  two  respecting 
one  Dr.  H.  N.  Dakhyl,  of  178,  Holland  Boad,  Kensington^  who  appends  to 
his  name  the  symbols  'B.Sc.,  B.A.,  M.D.  Paris,  &c.,'  and  describes  himself 
as  '  a  specialist  for  the  treatment  of  deafness,  ear,  nose,  and  throat  diBeasea' 
Possibly  this  gentleman  may  possess  all  the  talents  which  his  alleged  foreign 
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C.  A,        degrees  denote,  but,  of  couise,  he  is  not  a  qualified  medical  practitioner,  and 
1908         ^^  happens  to  be  the  late  *  physician '  to  the  notorious  Drouet  Institute  for 

the  Deaf.    In  other  words,  he  is  a  quack  of  the  rankest  species.    I  presume 

Hunt       that  he  has  left  the  Drouet  gang  in  order  to  carry  on  a  *  practice  *  of  the  same 
Rtak        ^^'^^  ^^  ^  ^^^  account,  and  probably  he  is  well  qualified  to  succeed  in  that 
Newspapbe  peculiar  line." 

Company,        The  appellant  (the  plaintifi)  then  brought  this  action  claiming  damages 
LIMITED.     Jqj.  liij^i^     rpjjQ  respondent,  in  his  defence,  pleaded  justification  and  fair 
comment.    The  action  was  tried  before  the  Lord  Chief  Justice  and  a  special 
jury,  and  resulted,  as  above  stated,  in  a  verdict  and  judgment  ior  the 
appellant    On  the  motion  of  the  respondent,  the  Court  of  Appeal  (Collins  M. B. 
and  Stirling  and  Mathew  L.JJ.)  on  July  28,  1904,  set  aside  the  verdict  and 
judgment  and  ordered  a  new  trial,  on  the  grounds  that  the  jury  might  not 
have  sufficiently  apprehended  from  the  summing  up  of  the  Lord  Chief 
Justice  (1.)  that  it  was  for  them  to  decide  whether  the  words  complained 
of  were  defamatory  of  the  appellant ;  and  (2.)  the  nature  and  extent  of  the 
defence  of  fair  comment. 
From  this  decision  the  appellant  (the  plaintiff)  appealed. 
The  effect  of  the  summing  up  sufficiently  appears  from  the  judgments  of 
the  Lord  Chancellor  and  Lord  Atkinson. 

Sir  Edward  Clarke,  K.C,  and  Hon.  Malcolm  Macnaghtetif  for  the  appellant. 
Shee,  K.C.,  Eldon  Banhes,  K.C.,  and  Hugh  Fraser,  for  the  respondent. 

LOED  LoBEBUBN  L.C.  My  Lords,  in  thiis  case,  which  was  one  of  libel, 
the  Court  of  Appeal  has  ordered  a  new  trial,  and  I  am  driven  to  the  con- 
clusion that  no  other  order  is  possible.  The  pith  of  the  libel  is  that  the 
defendant  wrote  of  plaintiff  as  a  '* quack  of  the  rankest  species"  in  con- 
nection with  his  service  on  the  staff  of  the  Drouet  Institute.  The  defendant 
denounced  the  Drouet  Institute,  on  what  he  claimed  to  be  public  groimds, 
as  an  organized  system  for  dishonestly  obtaining  money  from  persons 
suffering  from  deafness  in  hope  of  a  cure.  The  defendant  pleaded  that  his 
accusation  against  the  plaintiff  was  true,  and  also  that  it  was  protected  as  a  fair 
comment  upon  a  matter  of  public  interest.  The  jury  found  a  Verdict  for  the 
plaintiff  for  1000^.  J  rest  my  opinion  that  the  verdict  cannot  stand  upon 
two  grounds.  In  the  first  place,  the  defendant  was  entitled  to  have  the 
jury's  decision,  on  his  plea  of  justification,  whether  the  words  used  were  true 
in  the  plain  meaning  which  the  jury  might  attach  to  them.  Unfortunately 
the  learned  judge  told  the  jury  more  than  once  that  the  term  *'  quack  "  meant 
a  pretender  to  skill  which  the  pretender  did  not  possess.  If  that  were  a 
sound  direction,  and  really  it  was  put  as  a  direction,  there  could  not  be  a 
verdict  on  this  poiut  against  the  plaintiff,  for  admittedly  he  possessed  skill. 
But  there  are  other  meanings  of  the  word  *^  quack,"  such  as  a  person  who, 
however  skilled,  lends  himself  to  a  medical  imposture.  The  jury  were  the 
•persons  to  affix  the  true  meaning  to  the  words  and  to  say  whether  or  not  it 
fitted  the  plaintiff.  But  they  had  not  the  chance  if  they  followed  the  judge's 
direction.  In  the  second  place,  the  defendant  was,  in  my  opinion,  entitled 
to  have  the  jury's  decision,  as  to  the  plea  of  fair  comment^  whether  or  not,  in 
all  the  circumstances  proved,  the  libel  went  beyond  a  fair  comment  on  the 
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plaintiff  and  on  the  system  of  medical  enterprise  with,  which  he  associated        c.  A. 
himself,  as  a  matter  of  public  interest  treated  by  the  defendant  honestly  and  ^ 

without  malice.    The  plea  of  fair  comment  does  not  arise  if  the  plea  of  — 

justification  is  made  good,  nor  can  it  arise  unless  there  is  an  imputation  on        Hunt 

a  plaintiff.    It  is  precisely  where  the  criticism  would  otherwise  be  actionable        ^^j^^ 

as  a  libel  that  the  defence  of  fair  comment  comes  in.    But  the  learned  judge  Newspaper 

put  aside  that  defence,  and  told  the  jury  that  unless  a  justification  was    Ooupany, 

proved  they  were  boimd  to  find  a  verdict  for  the  plaintiff,  and  that,  unless 

justified,  the  libel  is  not  fair  comment  and  cannot  come  within  the  region  of 

fair  comment    I  agree  in  what  Sir  Edward  Clarke  said  to  us  of  the  evil 

which  may  flow  from  an  order  for  a  new  trial  in  this  case.    In  all  cases  it  is 

a  most  deplorable  result,  not  to  be  entertained  upon  any  but  the  most  solid 

grounds,  as  the  only  means  of  redressing  a  dear  miscarriage.    In  the 

present  case  I  regret  it  all  the  more,  because  the  amount  of  the  verdict 

seems  to  indicate  that  the  jury  took  the  plaintiff's  view  of  the  facts.    But  I 

cannot  reconcile  myself  to  allowing  a  verdict  to  stand  when  I  am  convinced 

that  the  opinion  of  the  jury  was  not  really  taken  on  two  vital  points  on 

which  tho  defendant  was  in  law  entitled  to  insist  and  did  insist. 

LoBD  BoBSRTsoN.  I  entirely  concui*  in  the  judgment  just  delivered  by 
my  noble  and  learned  friend  on  the  woolsack. 

LoKD  Atkinsox.  My  Lords,  I  concur  in  the  opinion  that  the  appeal 
should  be  dismissed  and  the  judgment  of  the  Court  of  Appeal  affirmed. 
[His  Lordship  then  referred  to  certain  passages  in  the  summing  up  of  the 
Lord  Chief  Justice,  and  continued : — ]  From  these  and  other  passages  to  the 
same  effect  contained  in  the  summing  up,  it  is,  I  think,  dear  that  at  the  trial 
Mr.  Shoe,  on  bdialf  of  the  defendant,  put  forward,  or  attempted  to  put 
forward,  the  same  contentions  he  has  put  forward  before  your  Lordships — 
namdy,  (1.)  that  the  accusation  made  against  the  plaintiff  in  the  words  which 
have  been  described  as  the  sting  of  the  libd  amounted  in  effect  to  this,  and 
only  to  this,  that  the  plaintiff  **  was  a  quack  of  the  rankest  species  by  reason 
of  his  connection  with  the  Drouet  Institute,  and  by  reason  of  his  having 
resorted  to  and  adopted  the  quack  methods  of  that  notorious  establishment" ; 
and  (2.)  that  the  libel  so  interpreted  was  true  in  substance  and  in  fact,- or  if 
not  was  a  fair  comment  I  do  not  for  a  moment  suggest  that  the  meaning 
thus  put  upon  the  libd  by  the  defendant  is  its  true  meaning,  but  I  think  it 
would  be  impossible  successfully  to  contend  that  it  is  not  reasonably  suscep- 
tible of  that  construction,  or,  to  use  the  words  of  Lord  Esher  in  Meri^ale  v. 
Carson  (1),  that  **  it  could  not  be  thought  by  any  reasonable  man  to  have 
that  meaning."  If  that  be  so,  as  I  think  it  is,  it  was  the  right  of  the  defen- 
dant to  have  it  in  some  form  of  words  distinctly  left  tp  the  jury  to  say 
whether  the  meaning  so  put  upon  the  libd  by  the  defendant  was,  in  fact, 
the  meaning  it  conveyed  to  the  mind  of  the  ordinary  reader.  This,  how- 
ever, was  not  done.  No  such  question  was  ever  left  to  the  jury.  The 
contention  was  practically  ruled  out;  and  the  reason  why  it  was  not  left 
to  them  is  apparently  this,  that  the  libel,  read  in  the  sense  contended  for  by  the 


(1)  (1887)  20  a  B.  D.  279. 
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C.  A  defendant,  does  not  necessarily  impfute  to  the  plaintiff  want  of  skill  or  pro- 
Ij^  ieasional  incompetenoe  at  all,  whereas  it  wonld  appear  to  me  Ihat  the 
leaned  Chief  Jnstioe  was  of  opinion  that  tiie  words  "  he  is  a  qnack  of 


Hdvt        the  rankest  spedes  "  neoessarily  eonyeyed  an  impntation  of  want  of  skill  or 


r. 


Stab        inoompetence,  and  that  his  instmction  to  the  jury  on  the  point  amounted  to 
Newspaper  a  direction  to  that  effect.    He  treated  the  question  of  the  plaintiffs  **  being 
LmiT^'    a  fnUy  qualified  man  able  to  deal  with  the  treatment  "of  the  diseases  treated  I 

in  the  Drouet  Institute  as  being  put  beyond  all  oontroyersy  by  his  posses-  ' 

sion  of  the  degree  of  M.D.  of  Paris,  and  nearly  at  the  end  of  his  summing  up  J 

used  the  following  words :  ''It  seems  to  me  that  the  first  question  you  have  I 

to  consider  is,  Has  the  defendant  established  before  you  that  this  man  was  ' 

a  quaok  of  tiie  rankest  description  ?  That  is  the  sting  of  the  libel.  I  am  not 
going  oyer  it  again.  I  haye  told  you  what  that  means,  and  you  will  consider 
it  from  that  point  of  yiew.  If  the  defendant  has  not  established  it,  then,  of 
course,  the  plaintiff  is  entitled  to  your  yerdict  Upon  the  other  part  of  the 
case,  if  you  think  the  system  of  the  Drouet  Institute,  which  Dr.  Dakhyl  is 
now  carrying  on,  is  a  system  which  no  competent  medical  man  ought  to  be 
u  party  to,  then  you  would  not  think  so  much  of  him."    But  the  only  |ij 

portion  of  his  summing  up  in  which  he  had  purported  to  tell  the  jury  what  , 

those  words  meant  was  the  passage  first  quoted  by  the  Master  of  the  Bolls, 
in  which  he  stated  that  they  meant  not  only  **  an  incompetent  person  but  a 
person  who  puffs  his  own  incompetence  before  the  public,"  a  person,  **  who  ^  I 

protends  to  medical  skill  he  does  not  possess."    With  all  respect  to  the  •  ' 

learned  Chief  Justice,  I  think  he  was  in  error  in  the  course  he  took.  I  think 
that  in  effect  he  took  upon  himself  to  determine  the  question  which  it  was 
the  proyince  of  the  jury  to  in  fact  determine,  namely,  the  meaning  which 
the  libel  in  fact  eonyeyed  to  the  mind  of  an  ordinary  reader — ^the  sense  in  ^ 

which  the  words  complained  of  were  to  be  understood  by  that  reader.    Upon  ( 

the  question  of  fair  comment,  with  equal  respect  to  the  learned  Chief  Justice, 
I  think  he  also  fell  into  error.    It  is  only  necessary  in  order  to  shew  that  to  1 

quote  two  passages  from  his  summing  up  dealing  with  this  subject  They 
respectiyely  run  as  follows:  "(1.)  You  were  told  yesterday,  and  you  were 
told  again  this  morning  by  Mr.  Shoe,  that  the  real  question  here  was,  was 
this  fair  comment,  and  that  if  it  is  fair  comment,  the  fact  that  the  defendant 
has  used  strong  or  exaggerated  language,  if  honestly  used,  would  not  preyent 
it  from  being  fair  comment.  Upon  one  part  of  the  case  that  is  a  perfectly 
just  obseryation,  namely,  upon  that  part  of  the  case  which  inyolyes  the 
question  of  the  kind  of  practice  that  the  plaintiff  has  carried  on ;  but  I  am 
bound  to  tell  you  that  that  has  nothing  to  do  with  the  personal  attack  upon 
the  plaintiff  as  a  man  in  his  profeesion.  If  you  find  that  the  defendant  has 
libelled  the  plaintiff  in  his  profession  as  a  medical  man,  the  fact  that  the 
defendant  wanted  to  comment  upon  a  system  which  he  did  not  approye  of  ^ 

would  be  no  justification  at  all.    (2.)  Therefore,  in  so  far  as  this  paragraph,  j 

if  it  be  a  paragraph  which  is  otherwise  libellous,  relates  to  the  system  carried 
on  by  the  Drouet  Institute,  of  which  the  plaintiff  was  the  physician,  and  to  { 

criticizing  that  system  because  it  was  a  system  purporting  to  adyise  people  ^ 

without  seeing  them,  in  so  far  as  that  is  a  matter  for  consideration  what 
Mr.  Shee  told   you  about   fair  comment  would  be  (and  I  tell  you  so) 
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abfloluiely  right,  and  yon  onght  not  to  oondemn  a  man  because  he  has  used         c.  a. 
strong  language  about  it.    The  other  branch  of  the  case  is  the  attack  upon 

the  indiTidual,  and,  as  has  been  laid  down  by  many  judges  of  far  greater  , 

experience  and  ability  than  anything  I  can  ever  hope  to  attain  to,  fair  Hunt 
comment  is  not  to  be  made  the  opportunity  of  personal  attack.  Therefore  ^  ^' 
the  first  question  you  have  to  consider  is,  Aye  or  No,  is  there  any  personal  Nbwspapbr 
attack  on  the  plaintiff  in  his  profession  as  a  medical  man  P  If  there  is  not,  Company, 
the  personal  element  goes  out  of  the  case,  and  you  may  then  consider  a  great  I'^^'^tbd. 
deal  of  what  has  been  said  to  you  as  to  the  criticism  upon  the  system,  but  if 
besides  the  system  which  is  supposed  to  be  attacked  and  criticized  there  ia 
personal  comment,  then  you  haye  to  consider  whether  it  is  true."  The 
statement  of  the  law  contained  in  these  passages  is,  I  think,  enforced  in  other 
portions  of  the  summing  up.  I  cannot  find  that  it  is  in  substance  qualified 
in  any.  It  is,  in  my  opinion,  altogether  too  wide.  A  personal  attack  may 
form  part  of  a  fair  comment  upon  given  facts  truly  stated  if  it  be  warranted 
by  those  facts— in  other  words,  in  my  view,  if  it  be  a  reasonable  inference 
from  those  facts.  Whether  the  personal  attack  in  any  given  case  can  reason- 
ably be  inferred  from  the  truly  stated  facts  upon  which  it  purports  to  be  a 
comment  is  a  matter  of  law  for  the  determination  of  the  judge  before  whom 
the  case  is  tried,  but  if  he  should  rule  that  this  inference  is  capable  of  being 
reasonably  drawn,  it  is  for  the  jury  to  determine  whether  in  that  particular 
case  it  ought  to  be  drawn.  The  well-known  passage  from  the  judgment  of 
Grompton  J.  in  CampheU  v.  SpoUinffoode  (1),  relied  upon  so  strongly  by  Sir 
Edward  Clarke,  was  not  confined  to  literary  criticism,  but  applied  *'  to  writers 
on  any  public  matter,"  and  distinctly  laid  down  the  principle  that  if  base 
and  sordid  motives  which  are  "not  warranted  by  the  facts"  be  imputed, 
the  fact  that  the  writer  bona  fide  believed  his  imputation  to  be  well  founded 
affords  no  defence.  Jaynt  ▼.  Cycle  Trade  PtMUhing  Co,  (2)  is  to  the 
same  effect  In  this  case  the  established  facts  might  not  warrant  the 
personal  charge  made  against  the  plaintiff  of  being  "  a  quack  of  the  rankest 
species,"  if  that  charge  necessarily  implied  "  incompetence  or  want  of  skUl  '* 
on  his  part,  but  if,  on  the  other  hand,  the  libel  bears  the  meaning  contended 
for  by  the  defendant — and,  as  I  have  already  said,  I  think  it  is  reasonably 
susceptible  of  that  meaning — ^then  the  question  whether  the  imputation  was 
a  feur  comment  in  that  it  was  warranted  by  the  established  facts  was 
quite  another  matter,  and  shoidd  have  been  left  to  the  jury  to  determine. 
The  assumption  on  which  the  learned  Chief  Justice  appears  to  have  pro- 
ceeded, namely,  that  incompetence  or  want  of  skill  was  necessarily  imputed 
to  the  plaintiff,  shaped  and  coloured  his  whole  summing  up.  It  led  him  to 
instruct  the  jury  upon  the  law  in  a  manner  which  amounted  to  misdirection, 
and  prevented  him  from  taking  the  opinion  of  the  jury  on  the  issue  raised 
by  the  defendant  as  to  the  meaning  of  the  libel.  It  was,  I  think,  an 
erroneous  assumption,  and  the  f^t  that  it  was  acted  upon  necessitates  that 
there  should  be  a  new  trial,  however  hard  it  may  be  on  the  plaintiff  to  be 
burdened  with  the  cost  of  a  second  investigation.  There  can  be  no  more 
just  and  wholesome  rule  of  practice,  in  my  opinion,  than  that  laid  down  by 

(1)  (1863)  3  B.  &  S.  769,  at  p.  778.  (2)  [1904]  2  K  B.  292. 
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Lord  Halsbury  in  McDcugaU  y.  Knight (\)  as  to  raising  new  questions  on 
appeal,  but  this  case  does  not  come  within  it.  The  questions  raised  here  are 
not  new.  They  were,  in  my  view,  raised  below,  and  practically  ruled  upon 
by  the  Lord  Chief  Justice  in  the  course  of  the  case. 


Solicitors  for  the  appellant  :  CoUyer-Brietow  A  Co, 
Solicitors  for  the  respondent :  LeioU  A  Lewis, 
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In  re  BUMPUS. 
Ex  parte  WHITE. 

Bankruptcy — Distress  for  Rent — Lessee  adjudicated  Bankrupt  on  the  Day  of 
Distress — Judicial  Act — Commencement  of  Bankruptcy — Bankruptcy  Ad, 
1883  (46  <fe  47  Vict.  c.  52),  ss.  42,  43. 

By  virtue  of  s.  43  of  the  Bankruptcy  Act,  1883,  the  bankruptcy  of  a 
debtor  commences  *'  at  the  time  of  the  act  of  bankruptcy  being  com- 
mitted on  which  a  reoeiying  order  is  made  against  him,'*  that  is  to 
say,  at  the  actual  moment  of  the  day  when  the  act  of  bankruptcy  is 
committed. 

Where,  therefore,  a  debtor  presented  his  own  petition  at  12.50  p.m. 
on  October  23,  1907,  and  consented  to  a  receiving  order  and  an  imme- 
diate order  of  adjudication  being  made  against  him : — 

Held,  that  his  bankruptcy  commenced  at  the  moment  of  time,  i.e., 
12.50  P.H.,  when  he  presented  his  petition,  notwithstanding  that  the 
order  of  adjudication,  being  a  judicial  act,  would  otherwise  have  operated 
from  the  earliest  hour  of  that  same  day. 

This  was  an  application  by  the  trastee  which  raised  the 
question  as  to  the  time  when  the  debtor's  bankruptcy  commenced. 

The  debtor  was  a  bookseller  and  held  his  business  premises 
on  a  lease  for  years  at  the  rent  of  500Z.  per  annum,  payable 
quarterly  on  the  usual  quarter  days.  On  October  28,  1907,  at 
12.50  P.M.,  he  presented  his  own  petition  in  bankruptcy,  and  at 
the  same  time  consented  to  a  receiving  order  and  an  immediate 
order  of  adjudication  being  made  against  him.  On  the  same 
day  and  at  about  the  same  time  his  landlords  distrained  on  his 
business  premises  for  the  six  months'  rent  which  had  accrued 
up  to  the  previous  September  29.    The  distress  was  withdrawn 

(1)  (1889)  14  App.  Cas.  194. 
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on  the  official  receiver  undertaking  that  the  rent  would  be        i908 
paid,  and  a  few  days  afterwards  Mr.  White,  the  trustee  in  bank-     bumpus, 
ruptcy,  paid  this  rent.     The  trustee  remained  in  occupation  of       ^^  ***• 
the  business  premises  until  December  25,  when  another  quarter's    ^  parte, 
rent  became  due.    He  then  vacated  the  premises  and  tendered 
the  landlords  the  rent  for  the  period  he  had  been  in  occupation  of 
the  premises,  namely,  from  October  28  to  December  25,  and  stated 
that  they  must  prove  in  the  bankruptcy  for  the  rent  that 
accrued  between  September  29  and  October  28.    The  landlords 
insisted  that  they  were  entitled  to  payment  of  the  full  quarter's 
rent  due  on  December  25,  and  on  February  28,  1908,  they  put 
in  a  distress  for  that  amount.    The  trustee  then  applied  to  the 
Court  for  an  injunction  to  restrain  them  from  proceeding  with 
the  distress,  and  by  arrangement  the  distress  was  withdrawn 
without  prejudice  to  the  question  at  issue.    There  was  a  conflict 
of  evidence  as  to  whether  the  distress  of  October  28  was  levied 
shortly  before  or  after  12.60  p.m.  on  that  day,  and  by  arrange- 
ment the  question  was  first  argued  on  the  assumption  that  it  was 
levied  shortly  before  12.50  p.m. 

E.  W.  HcmseUf  for  the  trustee.  By  s.  42  of  the  Bankruptcy 
Acty  1888,  as  amended  by  s.  28  of  the  Bankruptcy  Act,  1890,  a 
landlord  is  entitled  to  distrain  **  after  the  commencement  of  the 
bankruptcy  "  for  six  months'  rent  accrued  due  prior  to  the  date 
of  the  order  of  adjudication.  Assuming  that  the  distress  in  this 
case  was  levied  before  the  petition  was  presented,  the  question  is, 
when  did  the  bankruptcy  commence  ?  It  is  doubtful  whether  a 
receiving  order  is  a  judicial  act,  but  an  order  of  adjudication  is  a 
.judicial  act,  and,  being  a  judicial  act,  it  operates  from  the 
earliest  period  of  the  day  on  which  it  is  pronounced :  Wright  v. 
MUli  (1) ;  Edwards  v.  Reg.  (2) ;  Clarke  v.  Bradlaugh.  (8)  The 
bankruptcy,  therefore,  commenced  immediately  after  midnight 
on  October  22,  and  the  landlords'  first  distress  having  been 
levied  after  the  commencement  of  the  bankruptcy,  they  can  now 
only  prove  for  the  rent  that  accrued  between  September  29  and 
October  28. 

(1)  (1859)  4  H.  &  N.  488.  (2)  (1854)  9  Ex.  32,  628. 

(3)  (1881)  8  Q.  B.  D.  63. 
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BUMPUS, 

In  re. 

White, 
Ex  parte. 


Sanderson^  K.d  and  Compston^  for  the  landlords.  The 
authorities  cited  do  not  apply  because  there  is  an  express  pro- 
vision in  the  Bankruptcy  Act,  1888,  which  says  when  the 
bankruptcy  shall  commence.  Sect.  48  enacts :  **  The  bankruptcy 
of  a  debtor,  whether  the  same  takes  place  on  the  debtor's  own 
petition  or  upon  that  of  a  creditor  or  creditors,  shall  be  deemed 
to  have  relation  back  to,  and  to  commence  at,  the  time  of  the  act 
of  bankruptcy  being  committed  on  which  a  receiving  order  is 
made  against  him,  or,  if  the  bankrupt  is  proved  to  have  com- 
mitted  more  acts  of  bankruptcy  than  one,  to  have  relation  back 
to,  and  to  commence  at,  the  time  of  the  first  of  the  acts  of  bank- 
ruptcy proved  to  have  been  committed  by  the  bankrupt  within 
three  months  next  preceding  the  date  of  the  presentation  of  the 
bankruptcy  petition."  "  The  time  of  the  act  of  bankruptcy  " 
means  the  actual  moment  of  the  day  on  which  the  act  of  bank- 
ruptcy is  committed.  The  actual  moment  when  a  bankruptcy 
petition  is  presented  is  always  noted  by  the  Court.  Here  the 
actual  moment  when  the  debtor  presented  his  petition  was 
12.50  P.M.  on  October  28 ;  that  was  the  time  when  the  act  of 
bankruptcy  was  committed,  and  that  was  the  time  when  the 
bankruptcy  commenced.  Therefore  the  distress  for  rent  levied 
on  that  day  was  made  before  the  commencement  of  the  bank- 
ruptcy, and  the  landlords  were  afterwards  entitled  to  distrain  for 
the  whole  of  the  quarter's  rent  that  accrued  due  on  December  26. 

Hansell,  in  reply.  Sect.  48  provides  for  the  relation  back  of 
the  trustee's  title  and  is  an  artificial  extension  of  the  commence- 
ment of  the  bankruptcy  to  a  period  anterior  to  the  actual 
commencement.  Here  there  is  no  relation  back  to  an  earlier 
date,  and  therefore  no  artificial  commencement.  The  trustee 
relies  on  the  words  ''  shall  be  deemed  to  have  relation  back  to 
and  to  commence "  as  pointing  to  an  artificial  commencement. 
Here  we  have  the  actual  commencement  on  October  28,  and  on 
that  day  the  order  of  adjudication,  a  judicial  act,  which  operated 
from  the  earliest  hour  of  that  day. 


BioHAM  J.  I  think  the  contention  of  the  respondents  is  correct. 
I  think,  having  regard  to  the  language  of  s.  48  of  the  Act,  that 
the  bankruptcy  must  be  taken  to  have  commenced  at  the  moment 
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of  time  when  the  act  of  bankrnptcy  was  committed,  namely,  at 
12.50  P.M.  on  October  28. 

[Evidence  was  then  adduced  on  both  sides  as  to  the  actual  time 
on  October  28  when  the  distress  was  levied.  In  the  result  the 
Court  held  that  the  distress  was  levied  shortly  after  the  debtor 
had  presented  his  petition.  It  followed  that  the  landlords  were 
only  entitled  to  payment  for  the  period  that  the  trustee  had  been 
in  possession,  and  must  prove  in  the  bankruptcy  for  the  period 
between  September  29  and  October  28.] 
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BUMPUS, 
In  re. 

White, 
Use  parte. 


Solicitors :  Piesse  dc  Son ;  W.  Gamble. 


H.  L.  F. 


THE  KING  V.  DAYE. 

Subpoena  duces  tecum — Sealed  Packet  containing  Formula — Deposit  in  Bank- 


1908 
AprU  14. 


OUigation  of  Banker  to  produce  and  deliver  np — Extradition  Ad,  1873 
(36  <fe  37  Vict.  c.  60),  8.  5. 

A  sealed  packet  may  be  a  ''document,"  and  therefore  liable  to  pro- 
duction upon  a  subpoena  duces  tecum. 

The  fact  that  a  banker  has  received  a  document  upon  the  terms  that 
it  shall  not  be  delivered  up  except  with  the  consent  of  the  depositors  is 
no  answer  to  a  subpoena  duces  tecum  requiring  the  banker  to  produce 
the  document. 

Where  there  is  disobedience  to  a  subpoena  duces  tecum,  the  Ck)urt  has 
jurisdiction  to  enforce  obedience  by  attachment,  even  though  the  dis- 
obedience is  not  wilful. 

Beg.  V.  Lord  John  Bussdl,  (1839)  7  Dowl.  P.  C.  693.  explained. 

Rule  nisi  calling  on  the  respondent  .Arthur  John  Daye,  the 
representative  of  the  Union  of  London  and  Smiths  Bank, 
Limited,  to  shew  cause  why  a  writ  of  attachment  should  not 
issue  against  him  for  contempt  in  not  paying  obedience  to  a 
writ  of  subpoena  issued  out. of  the  High  Court  of  Justice, 
commanding  the  bank  by  their  secretary,  manager,  or  other 
proper  officer  to  appear  before  a  metropolitan  magistrate  sitting 
at  the  Bow  Street  Police  Court  on  April  8,  1908,  there  to 
testify  the  truth  and  to  give  evidence  on  proceedings  under 
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the  provisions  of  s.  5  of  the  Extradition  Act,  1878  (1),  in  respect 
of  a  criminal  matter  pending  in  the  Court  of  the  Tribunal  of 
the  Seine,  in  the  jurisdiction  of  the  French  Government,  in 
which  one  Henri  Lemoine  was  the  accused  person,  and  to 
bring  with  him  and  produce  before  the  metropolitan  magistrate 
a  sealed  packet  deposited  with  the  bank  on  June  8, 1905,  in  the 
joint  names  of  Wernher,  Beit  &  Co.  and  Henri  Lemoine. 

On  February  21, 1908,  Sir  Albert  de  Butzen,  the  chief  magis- 
trate of  the  Bow  Street  Police  Court,  received  from  the  Home 
Office  an  order  in  writing  dated  February  18, 1908,  under  the 
Extradition  Act,  1878,  authorizing  and  requiring  him  to  take 
evidence  in  the  manner  prescribed  by  the  Act  of  1878  of  any 
witness  appearing  before  him  who  might  be  able  to  give  relevant 
evidence  in  relation  to  a  criminal  matter  then  pending  in  the 
Tribunal  of  the  Seine,  and  to  transmit  such  evidence  to  the 
Secretary  of  State  for  the  Home  Department  in  pursuance  of  the 
statute. 

Annexed  to  the  order  of  February  18,  1908,  was  a  com- 
mission   rogatoire    issued    by  the    Juge    d'Instruction    of   the 


(1)  Extradition  Act,  1873,  s.  5 : 
"A  Secretary  of  State  may,  by 
order  under  his  hand  and  seal, 
require  a  police  magistrate  or  a 
justice  of  the  peace  to  take  evidence 
for  the  purposes  of  any  criminal 
matter  pending  in  any  court  or 
tribunal  in  any  foreign  state;  and 
the  police  magistrate  or  justice  of 
the  peace,  upon  the  receipt  of  such 
order,  shall  take  the  evidence  of 
every  witness  appearing  before  him 
for  the  purpose  in  like  manner  as  if 
such  witness  appeared  on  a  charge 
against  some  defendant  for  an  in- 
dictable offence,  and  shall  certify  at 
the  foot  of  the  depositions  so  taken 
that  such  evidence  waa  taken  before 
him,  and  shall  transmit  the  same  to 
the  Secretary  of  State  ;  such  evidence 
may  be  taken  in  the  presence  or 
absence  of  the  person  charged,  if 
any,  and  the  fact  of  such  presence  or 


absence  shall  be  stated  in  such 
deposition. 

**  Any  person  may,  after  payment 
or  tender  to  him  of  a  reasonable  sum 
for  his  costs  and  expenses  in  this 
behalf,  be  compelled,  for  the  pur- 
poses of  this  section,  to  attend  and 
give  evidence  and  answer  questions 
and  produce  documents,  in  like 
manner  and  subject  to  the  like  con- 
ditions as  he  may  in  the  case  of  a 
charge  preferred  for  an  indictable 
offence. 

«  Every  person  who  wilfully  gives 
false  evidence  before  a  police  magis- 
trate or  justice  of  the  peace  under 
this  section  shall  be  guilty  of 
peijury. 

'*  Provided  that  nothing  in  this 
section  shall  apply  in  the  case  of 
any  criminal  matter  of  a  political 
character." 
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Tribunal  of  first  instance  of  the  Department  of  the  Seine.     The        1908 
commission  rogatoire  contained  a  statement  that  criminal  pro-        Ji^[ 
ceedings  were  pending  in  France  against  Henri  Lemoine,  who       j^^^^ 
was  charged  with  having  defrauded  Sir  Julius  Wernher,  Bart., 
and  requested  the  British  authorities  to  obtain  possession  of  a 
sealed  packet  deposited  with  the  Union  of  London  and  Smiths 
Bank  and  to  send  it  to  the  office  of  the  Tribunal  Gorrectionel  of 
the  Department  of  the  Seine,  there  to  remain  in  the  possession 
of  the  judicial  authorities  until  further  order. 

On  April  8,  1908,  the  chief  magistrate  at  Bow  Street  Police 
Court  sat  in  pursuance  of  the  order  of  February  18,  1908. 

Before  the  magistrate  Sir  Julius  Wernher,  Bart.,  a  partner 
in  the  firm  of  Wernher,  Beit  &  Co.,  deposed  that  by  a  contract 
dated  May  5,  1905,  with  Lemoine,  he  (Lemoine)  undertook  to 
deposit  in  the  names  of  Sir  Julius  Wernher,  Bart,  (acting  for  his 
firm),  and  that  of  Lemoine  a  formula  describing  a  secret  process 
for  manufacturing  diamonds  equal  to  natural  ones  in  such  a 
way  that  an  ordinary  chemist  could  on  seeing  it  carry  it  out,  and 
this  formula  (which  was  also  referred  to  in  the  deposition  of  the 
chief  of  the  securities  department  of  the  Union  of  London  and 
Smiths  Bank,  Limited,  as  a  sealed  packet)  was  accordingly 
deposited  with  the  bank.  It  also  appeared  from  the  depositions 
that  the  bank  gave  the  following  receipt  when  the  formula  was 
so  deposited:  ''Received  from  Monsieur  Henri  Lemoine  and 
Messrs.  Wernher,  Beit  &  Co.  jointly  a  sealed  envelope  for  safe 
custody,  this  sealed  envelope  not  to  be  withdrawn  except  with  the 
consent  of  both  parties,  or  in  case  of  the  death  of  Monsieur  Henri 
Lemoine  by  the  consent  of  Mr.  Jocelyn  Brandon  and  Messrs. 
Wernher,  Beit  &  Co." 

The  respondent  Daye  appeared  before  the  magistrate  in 
pursuance  of  the  subpoena  as  a  representative  of  the  Union  of 
London  and  Smiths  Bank,  Limited.  He  went  into  the  witness- 
box  and  was  sworn  and  admitted  that  he  had  brought  the  sealed 
packet,  but  declined  to  produce  it  or  deliver  it  up.  Counsel  on 
behalf  of  the  bank  objected  that  the  witness  ought  not  to  be 
ordered  to  produce  or  deliver  up  the  document.  The  magistrate 
overruled  the  objection  and  ordered  the  witness  to  produce  the 
document,  but  the  witness,  or  counsel  on  his  behalf,  declined  to 
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1908       do  80,  and  it  was  not  in  fact  prodaoed.     The  role  nisi  was 
^^i^       then  obtained. 

^^^^^  The  respondent  made  an  affidavit  in  opposition  to  the  rale 

being  made  absolate,  which  (so  far  as  material)  was  as  follows: 
''  Upon  June  8,  1905,  the  bank  received  and  accepted  for  safe 
custody  a  sealed  packet  deposited  in  the  joint  names  of  Wemher, 

Beit  &  Co.  and  Henri  Lemoine I  was  instructed  by  my 

directors  to  attend  at  the  Bow  Street  Police  Court  on  behalf  of 
the  bank  and  to  take  with  me  the  sealed  packet.  I  was  further 
directed  by  my  directors  to  respectfully  decline  to  produce  and 
deliver  the  same  to  the  magistrate  for  the  following  reasons : — 

'*  (a)  Inasmuch  as  the  sealed  packet  had  been  deposited  with  the 
bank  by  the  two  depositors  and  the  bank  had  undertaken  to 
safely  keep  the  same  and  not  to  produce  or  deliver  the  same  to 
any  person  without  the  consent  of  both  the  depositors,  and  inas- 
much as  the  depositor  Lemoine  has  always  objected  and  still 
objects  to  my  directors  so  producing  and  delivering  the  same  and 
has  never  consented  thereto,  my  directors  were  advised  and  believe 
that  they  would  be  committing  a  breach  of  the  duty  that  they  had 
undertaken  if  they  did  so  produce  and  deliver  the  sealed  packet. 

''  (b)  My  directors  are  further  advised  that  the  contents  of  the 
sealed  packet  are  not  in  fact  a  document  and  are  therefore  not 
liable  to  production  upon  a  subpoena  issued  under  and  for  the 
purposes  of  s.  6  of  the  Extradition  Act,  1878. 

**  (6)  By  reason  of  the  premises  I  humbly  submit  ....  that 
I  have  not  been  guilty  of  any  contempt  of  Court.  Throughout 
these  proceedings  my  directors  have  been  anxious  to  obtain  a 
decision  of  this  Court  upon  the  matters  hereinbefore  specified, 
and  if  this  Court  decides  that  the  bank  should  produce  the 
sealed  packet  I  will  humbly  submit  to  the  ruling  of  the  Court 
and  will  immediately  produce  the  same,  but  until  such  ruling 
has  been  obtained  I  am  advised  and  verily  believe  that  I  cannot 
do  so  having  regard  to  the  undertaking  and  with  safety  to 
myself,  my  directors  and  their  shareholders." 

Avory,  JBl.C,  and  Patiick  Hastings  shewed  cause.  The  prin- 
ciple upon  which  the  Court  will  grant  a  writ  of  attachment  for 
disobedience  to  a  subpoena  duces  tecum  is  clear  from  the  judgments 
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in  Reg.  v.  Loi'd  John  Russell.  (1)  There  must  be  a  contempt 
which  implies  axi  intentional  defiance  of  the  powers  of  the  Court.  i^^ 
The  difficulty  is  that  the  bank  is  being  asked  to  produce  a  docu-  dayr. 
ment  for  the  purpose  of  its  being  sent  abroad.  The  same 
objection  would  have  applied  if  the  criminal  proceedings  had 
taken  place  in  England.  The  sealed  packet  is  not  a  document 
within  the  meaning  of  the  Extradition  Act,  1873,  or  the  subpoena 
daces  tecum.  A  sealed  packet  is  of  the  same  nature  as  a  safe  or 
tin  box.  Sect.  6  of  the  Extradition  Act,  1878,  expressly  mentions 
a  "document."  It  is  not  desired  to  take  the  point  that  an 
alternative  course  was  open  to  the  prosecution  under  s.  16  of  the 
Indictable  Offences  Act,  1848  (11  &  12  Vict.  c.  42).  In  order  to 
make  a  sealed  packet  a  document  there  must  be  evidence  that 
there  is  writing  upon  the  packet. 

[Dabling  J.  referred  to  Murray's  New  English  Dictionary, 
vol.  8,  p.  578,  "  Document."] 

The  present  proceedings,  which  are  taken  under  s.  5  of  the 
Extradition  Act,  1878,  are  different  from  criminal  proceedings 
in  the  ordinary  sense.  In  Clarke  on  Extradition,  4th  ed.  at 
pp.  257.  258,  it  is  said  that  s.  5  of  the  Act  of  1878  is  in  conflict 
with  the  whole  spirit  of  our  law,  and  that  there  is  no  instance  of 
its  being  put  in  force  since  the  passing  of  the  Act. 

The  grounds  upon  which  the  rule  ought  to  be  discharged  are 
(1.)  that  the  sealed  packet  is  not  a  document ;  (2.)  that  under  the 
circumstances  an  order  ought  not  to  be  made  that  it  be  handed 
over  by  the  bank. 

[Taylor  on  Evidence,  10th  ed.  ss.  1289,  1240,  was  also 
referred  to.] 

Sir  W.  S.  Rohson,  A.-O.,  and  Rowlatt,  in  support  of  the  rule. 
In  the  depositions  the  sealed  packet  is  referred  to  as  an  envelope 
and  as  a  formula  describing  a  secret  chemical  process.  It  is 
therefore  a  document. 

Lord  Alvbrstonb  C.J.  In  this  case  I  am  of  opinion  that  the 
sealed  packet  must  be  produced  and  given  into  the  custody  of 
the  magistrate.  No  doubt  the  magistrate  will  exercise  his 
judgment  as  to  how  he  will  deal  with  it.      He  is  not  bound 

(1)  7  DowL  P.  0.  693. 
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1908  to  send  it  to  France  if  he  does  not  think  it  right  The  real 
^s^  ground  upon  which  privilege  from  production  is  claimed  is  that 
jy^^j^  this  sealed  packet  is  to  be  treated  as  not  being  a  document — ^that 
Intone  ^*  c<^*^8ists  of  Something  in  a  sealed  envelope — and  that,  being  a 
^^'  packet,  it  is  not  to  be  assumed  to  be  a  document.  In  support  of 
the  rule  nisi  the  Attorney-General  told  us  in  one  sentence  what 
the  evidence  before  the  magistrate  was,  namely,  that  the  sealed 
packet  or  envelope  is  supposed  to  contain  a  recipe  or  formula 
which  will  enable  a  competent  chemist  to  carry  out  a  chemical 
process.  Therefore  before  the  magistrate  there  was  no  sugges- 
tion made  that  this  envelope  does  not  contain  some  written  paper. 
In  my  judgment  it  is  quite  impossible  to  say  that  the  subpoena 
can  be  answered  and  defeated  by  the  fact  that  one  of  the  persons 
who  deposited  the  document  with  the  bank  made  an  arrange- 
ment that  it  should  not  be  delivered  up  by  the  bank  without  the 
consent  of  the  two  parties  who  deposited  it.  That  is  the  ordinary 
way  in  which  documents  which  belong  to  two  persons,  or  in  which 
two  persons  have  an  interest,  are  deposited ;  and  where  there  is  a 
criminal  proceeding,  and  there  is  a  suggestion  that  the  document 
deposited  will  be  important  evidence  in  the  case,  I  can  see  no 
ground  whatever  for  the  contention  that  the  fact  that  the  bank, 
or  any  other  custodian,  received  it  on  the  terms  that  it  should 
not  be  delivered  up  except  by  the  consent  of  the  two  depositors 
is  any  answer  at  all.  In  my  judgment  this  document  deposited 
with  the  bank  on  the  terms  that  they  should  not  give  it  up  ought 
to  be  produced  to  the  Court  in  the  ordinary  process  of  law. 

On  behalf  of  the  bank  it  was  suggested  that  the  Court  ought 
not  to  enforce  the  subpoena  because  it  was  issued  in  the  course 
of  a  proceeding  under  s.  5  of  the  Extradition  Act,  1878,  and  a 
very  strong  criticism  upon  the  statute  by  a  great  aijithority  on 
such  a  question.  Sir  Edward  Clarke,  was  read.  That  criticism 
does  not  seem  to  me  to  be  anything  more  than  one  directed 
against  the  statute.  I  am  not  so  sure  that  we  can  accept  the 
statement  without  qualification  that  no  use  has  been  made  of 
the  statute ;  but  be  that  as  it  may,  we  have  to  obey  the  statute, 
and  are  not  allowed  to  decline  to  obey  it  even  if  we  did  not 
approve  of  it.  But  I  really  see  no  reason  why  it  should  not  be 
regarded  as  being  a  proper  Act  of  Parliament  when  we  remember 
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that  for  very  many  years  civilized  nations  have  been  endeavour-  1908 

ing  to  prevent  criminals  from  escaping  from  justice—apart  from  rbx 

political  oflfences — by  quitting  the  country  to  the  laws  of  which  j^^^^^ 

they  are  amenable  — 

Lord  Alventone 

On  behalf  of  the  bank  it  was  said  that  even  if  this  had  been  a  ^  *^- 
prosecution  for  an  indictable  offence  the  bank  would  not  have 
been  bound  to  produce  it.  I  am  of  opinion  that  there  would  be 
no  answer  to  a  subpoena  duces  tecum  to  produce  a  sealed  envelope 
if  there  were  a  charge  of  fraud  brought  in  this  country  against  a 
person  who  had  deposited  it  in  his  own  name  and  that  of  the 
person  who  alleged  that  he  had  been  defrauded,  and  that  the 
deposit  was  one  of  the  steps,  so  to  speak,  in  the  commission 
of  the  offence,  and  that  the  production  of  it  was  necessary  to 
prove  the  offence.  I  am  therefore  of  opinion  that  the  subpoena 
must  be  obeyed  and  that  the  bank  had  no  answer  to  it.  I  give 
no  directions  to  the  magistrate  as  to  how  he  will  deal  with  the 
document  or  what  he  will  do  with  it.  He  is  competent  to  deal 
with  that  matter  when  it  arises. 

On  behalf  of  the  bank  it  was  also  contended  that  an  order 
ought  not  to  be  made  for  the  issue  of  a  writ  of  attachment 
because  there  had  been  no  wilful  disobedience  by  the  bank.  It 
is  perfectly  true  that  there  has  not  been  any  wilful  disobedience 
on  the  part  of  the  bank.  On  the  contrary,  it  has  acted  perfectly 
properly  in  order  to  protect  itself  and  the  interests  of  those 
of  whose  property  it  is  the  custodian.  The  bank  asks  for  the 
protection  of  the  Court.  But  it  is  quite  clear  that  in  Reg.  v.  Lord 
John  Rvssell  (1)  no  doubt  whatever  was  thrown  upon  the  power 
of  the  Court  to  enforce  obedience  by  attachment.  Lord 
Denman  C.J.  in  the  first  part  of  his  judgment  held  that  the  docu- 
ments were  not  material  and  could  not  be  given  in  evidence. 
In  the  second  part  of  the  judgment  he  said  that  an  attachment 
would  not  issue  where  there  had  not  been  some  disobedience. 
In  one  sense  declining  to  produce  a  document,  having  it  in 
Court,  if  there  is  no  legal  justification  for  the  refusal  to  produce 
it,  is  contempt.  No  question  analogous  to  that  where  a  witness 
claims  privilege  from  the  production  of  documents  on  the  ground 
that  they  are  his  title  deeds  arises  here.  Nobody  means  that 
(1)  7  DowL  P.  0.  693. 
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1908  any  officials  of  the  bank  are  in  fact  to  be  attached,  but  the 
ssx  proper  order  to  make  will  be  that  the  rule  be  made  absolute,  and 
dayb       '^®  ^^^*  ^'  attachment  wiU  lie  in  the  office  for  a  month. 

BiDLEY  J.    I  agree. 

Darling  J.  I  am  of  the  same  opinion.  On  behalf  of  the 
bank  several  points  have  been  raised  upon  which  I  think  it 
desirable  to  say  a  few  words.  It  appears  to  me  that  a  document 
must  be  produced  to  the  Court  if  a  subpoena  be  served  upon  a 
person  who  has  it.  I  cannot  see  that  a  subpoena  may  be 
disobeyed  because  the  document  happens  to  be  enclosed  in 
something,  as  in  an  envelope,  or  even  in  a  bag  or  box.  If  it  were 
otherwise  any  person  might  say,  "  I  am  at  liberty  to  disobey  the 
subpoena  to  bring  the  document  if  I  simply  take  the  precaution 
of  putting  my  document  into  an  envelope  or  into  a  bag  and 
keeping  it  there."  When  the  document  is  brought  to  the  Court, 
what  use  the  Court  will  order  to  be  made  of  it  is  an  entirely 
different  matter.  On  behalf  of  the  bank  it  has  been  contended 
that  the  sealed  envelope  and  what  is  inside  it  does  not  come 
within  the  term  "  document."  I  think  that  it  is  perfectly  plain 
that  the  sealed  envelope  itself  might  be  a  document.  Nothing 
but  the  sealed  envelope  might  be  required.  But  I  should 
myself  say  that  any  written  thing  capable  of  being  evidence  is 
properly  described  as  a  document  and  that  it  is  immaterial  on 
what  the  writing  may  be  inscribed.  It  might  be  inscribed 
on  paper,  as  is  the  common  case  now ;  but  the  common  case 
once  was  that  it  was  not  on  paper,  but  on  parchment ;  and  long 
before  that  it  was  on  stone,  marble,  or  clay,  and  it  might  be, 
and  often  was,  on  metal.  So  I  should  desire  to  guard  myself 
against  being  supposed  to  assent  to  the  argument  that  a  thing 
is  not  a  document  unless  it  be  a  paper  writing.  I  should  say  it 
is  a  document  no  matter  upon  what  material  it  be,  provided  it 
is  writing  or  printing  and  capable  of  being  evidence. 

Bible  absolute. 

Solicitor  for  applicant :  Treasury  Solicitor, 
Solicitor  for  respondent :  W.  H.  Sidebotham. 

J.  E.  A. 
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BROOK  V.  MELTHAM  URBAN  DISTRICT  COUNCIL.  ^^ 

April  28,  29. 
Sewer — Facilities  for  Manufactories  draining  into— Rivers  Pollution  Prevenii&n 
Act,  1876  (39  <fe  40  Vict.  c.  76),  s.  7. 


By  8.  7  of  the  Bivers  Pollution  Prevention  Act,  1876,  "  Every  sanitary 
or  other  local  authority  having  eewers  under  their  control  shall  give 
facilities  for  enabling  manufacturers  within  their  district  to  carry  the 
liquids  proceeding  from  their  factories  or  manufacturing  processes  into 
such  sewers ;  .  .  .  .  Provided  ....  that  no  sanitary  authority  shall  be 
reqmred  to  give  such  facilities  as  aforesaid  where  the  sewers  of  such 
authority  are  only  sufficient  for  the  requirements  of  their  district"  : — 

Held,  that  the  word  *'  sewers  "  in  the  proviso  refers  only  to  the  pipes 
in  which  the  sewage  is  received,  and  not  to  the  sewage  system  as  a 
whole.  It  does  not  include  apparatus  used  for  purifying  the  sewage 
previously  to  its  discharge  into  a  river. 

Guthrie  A  Co.  v.  Brechin,  (1888)  16  R.  386,  followed. 

Appeal  from  the  Hnddersfield  County  Court. 

The  defendants,  as  the  sanitary  authority  for  the  Meltbam 
district,  were  possessed  of  a  sewage  system.*  The  sewage  of  the 
district  was  received  by  the  defendants  into  and  carried  along 
sewage  pipes  to  certain  purification  works,  where  it  was  treated 
by  a  process  known  as  the  Polarite  Bacterial  Oxidization  System. 
The  treatment  consisted  in  causing  the  sewage  to  pass  upwards 
through  abed  of  broken  stone  four  feet  thick  into  a  series  of  open 
concrete  channels,  where  it  was  partially  oxidized  by  exposure 
to  the  air.  From  these  aerating  channels  it  was  carried  by  pipes 
to  an  automatic  revolving  apparatus,  by  which  it  was  sprinkled 
over  the  surface  of  a  filtering  bed  four  feet  thick,  consisting  of 
layers  of  clinker,  a  substance  called  polarite,  and  broken  stone. 
The  passage  of  the  sewage  through  this  bed  further  oxidized  it. 
After  being  rendered  innocuous  by  this  treatment  the  effluent  was 
carried  along  further  pipes  by  the  defendants  and  discharged 
into  a  river. 

The  plaintiffs,  Jonas  Brook  &  Brothers,  Limited,  cotton 
thread  manufacturers  at  Meltham  Mills,  within  the  defendants' 
district,  requested  the  defendants  to  give  them  facilities  for 
enabling  them  to  carry  the  liquids  resulting  from  the  manu* 
facturing  processes  at  their  mills  into  the  defendants'  sewers  in 
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accordance  with  the  proyisions  of  s.  7  of  the  Bivers  Pollution 
Prevention  Act,  1876.  (1)  .  The  defendants  having  refused  to 
give  the  facilities  asked,  the  plaintiffs  brought  the  action  in  the 
county  court,  under  s.  10  (2)  of  the  said  Act,  for  an  order  that 
they  should  be  at  liberty  to  carry  their  liquid  refuse  into  the 
sewers.  The  amount  of  the  liquid  refuse  from  the  plaintiffs' 
mills  which  they  claimed  that  the  defendants  should  receive  was 
about  65,000  gallons  per  day.  The  amount  of  the  ordinary 
sewage  with  which  the  defendants  had  to  deal  was  about  90,000 
gallons  per  day.  The  defendants'  sewage  pipes  were  of  a  sufficient 
diameter  to  carry  much  more  than  the  65,000  gallons  which  the 
plaintiffs  required  the  defendants  to  receive  in  addition  to  the 
90,000  gallons  of  ordinary  sewage,  but  the  defendants'  purifica- 
tion works  were  incapable  of  dealing  with  more  than  120,000 
gallons.  The  county  court  judge  was  of  opinion  that  the  word 
"  sewers  "  in  the  proviso  to  s.  7  included  not  only  the  pipes  for 
carrying  the  sewage,  but  the  whole  sewage  system,  and  that,  as 
that  system  as  a  whole  was  only  sufficient  for  the  requirements 
of  their  district  (8);  the  defendants  were  under  no  obligation  to 
afford  the  facilities  asked  for.  He  accordingly  dismissed  the 
claim. 
The  plaintiffs  appealed. 


(1)  By  8.  7  of  the  Ely  era  Pollutioxi 
Prevention  Act,  1876,  **  Every  sani- 
taiy  or  other  local  authority  having 
sewers  under  their  control  «hall  give 
facilities  for  enabling  manufacturers 
within  their  district  to  carry  the 
liquids  proceeding  from  their 
factories  or  manufacturing  processes 
into  such  sewers;  ....  Provided 
....  that  no  sanitary  authority 
shall  be  required  to  give  such  facili- 
ties as  aforesaid  where  the  sewers  of 
such  authority  are  onlysu£Glcient  for 
the  requirements  of  their  district." 

(2)  Sect.  10:  **The  county  court 
having  jurisdiction  in  the  place  where 
any  offence  against  this  Act  is  com- 
mitted may  by  summary  order 
require  any  person  to  abstain  from 


the  commission  of  such  offence,  and 
where  such  offence  consists  in  default 
to  perform  a  duty  under  this  Act 
may  require  him  to  perform  such 
duty  in  manner  in  the  said  order 
specified." 

Sect.  20 :  **  In  this  Act  ...  . 
*' Person"  includes  any  body  of 
persons  whether  corporate  or  \min- 
corporate." 

(jS)  The  plaintiffs  claimed  that  the 
defendants  should  receive  the  whole  of 
their  liquid  refuse.  They  did  not  ask 
that,  in  the  event  of  that  claim  being 
ill-founded,  the  defendants  should 
receive  so  much  of  it  as  represented 
the  difference  between  the  90,000 
and  120,000  gallons. 
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DanckwerU,  K.C.,  and  Wilberforce,  for  the  plaintiflFs.  The  1908 
judge  was  wrong  in  holding  that  the  insuflSciency  of  the  brook 
defendants'  disposal  works  to  deal  with  the  additional  liquid  meltham 
from  the  plaintiffs'  mills  relieved  the  defendants  from  their  ^^^^,^^j^ 
obligation  to  receive  it.  The  word  ''sewers"  in  the  proviso  to 
s.  7  means  sewers  in  the  ordinary  sense  of  the  term,  namely,  the 
pipes  used  for  conveying  the  sewage  away.  It  does  not  include 
purification  or  disposal  works.  Even  before  the  Act  of  1876 
manufacturers  had  the  right  of  discharging  their  refuse  into  the 
public  sewers  under  s.  21  of  the  Public  Health  Act,  1875,  sub- 
ject to  the  sole  condition  of  complying  with  the  authority's 
regulations  with  respect  to  the  mode  of  connection.  Under 
that  Act  sewers  are  treated  a&  distinct  from  sewage  works.  The 
former  are  dealt  with  in  ss.  18 — 26.  The  latter  are  dealt  with 
under  the  head  of  "  disposal  of  sewage  "  in  s.  27.  And  in  King's 
College^  Cambridge  v.  Uxbridge  (1)  it  was  held  that  an  engine- 
house  with  pump  and  machinery  for  forcing  the  sewage  up  a 
rising  main  to  an  outfall  for  treatment  was  not  a  sewer  within 
B.  16,  but  a  work  for  the  purpose  of  "  receiving  or  otherwise  dis- 
posing of  sewage  "  within  s.  27.  The  word  "  sewer  "  must  have 
the  same  meaning  in  the  Act  of  1876  as  in  that  of  1875.  But 
the  point  is  directly  covered  by  authority.  The  Act  of  1876 
applies  to  Scotland  as  well  as  to  England,  and  in  Scotland  it  has 
been  held  in  Outhrie  dt  Go.  v.  Brechin  (2)  that  "the  measure- 
ment of  capacity  referred  to  in  the  Act  is  not  the  ability  of  the 
town  to  dispose  of  the  sewage  after  it  has  passed  through  the 
pipes,  but  the  capacity  of  the  pipes  to  receive  it." 

Scott  Pox,  K.C.y  and  Lowenihal,  for  the  defendants.  The  object 
of  s.  7  of  the  Act  of  1876  is  not  to  impose  an  obligation  upon 
the  local  authority  of  providing  sewers  sufficient  to  deal  with  the 
applicants'  sewage.  It  only  applies  to  existing  sewers.  But  it 
occurs  in  an  Act  dealing  with  the  prevention  of  the  pollution  of 
rivers ;  and,  that  being  the  object  of  the  Act,  the  word  "  sewers  " 
must  mean  the  whole  sewage  system  by  which  the  sewage  is 
carried  from  the  house  to  the  river.  The  sewer  ends  at  the  point 
where  the  local  authority  finally  discharge  it  into  the  river,  and 
as  they  cannot  lawfully  so  discharge  it  into  the  river  without  first 
(1)  [1901]  2  Ch.  768.  (2)  15  E.  385. 
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190^  parifying  it,  the  '' sewers,"  the  snffideney  of  which  for  the 
"iitUfOK  tequvrementB  of  the  district  has  to  be  considered,  must  include 
_  **'  the  purification  works.  The  section  means  that  if  the  mana- 
Vkbas  factarer*8  refuse  can  be  received  and  dealt  with  by  means  of  the 
existing  sewage  system,  and  without  additional  expense  to  the 
local  authority,  he  is  entitled  to  carry  it  into  the  sewer.  But  if 
the  existing  system  is  insufficient  for  that  purpose  the  manufac- 
turer must  provide  his  own  means  of  disposing  of  his  refuse. 
There  seems  to  be  no  reason  for  relieving  the  authority  from 
their  obligation  to  receive  the  refuse  where  their  pipes  are  of  an 
insufficient  diameter,  which  does  not  equally  apply  where  the 
disposal  works  are  insufficient  to  purify  it,  for  the  one  part  of  the 
system  is  the  necessary  complem^t  of  the  other.  The  word 
**  sewer  "  is  a  word  of  very  wide  meaning.  In  s.  4  of  the  Public 
Health  Act  it  is  defined  to  include  "  sewers  and  drains  of  every 
description  "  (except  drains  used  to  drain  a  single  house) ;  it 
includes  every  carrier  of  sewage.  And  a  means  of  carrying  the 
sewage  to  the  river  is  not  the  less  a  sewer  because  the  sewage  is 
made  to  deposit  some  of  its  solid  matter  in  the  course  of  its 
passage.  No  doubt  a  cesspool  or  reservoir  made  for  the  purpose  of 
retaining  the  sewage  is  not  a  sewer.  ''A  sewer  means  in  the  Act 
of  Parliament  something  that  carries  sewage  away":  Meader  v. 
West  Cowes  TjocoI  Board.  (1)  But  where  the  sewer  passes  through 
a  cesspool  in  its  course,  using  it  as  a  catchpit,  the  cesspool  may 
be  well  regarded  as  part  of  the  sewer :  Pakenham  v.  Ticehurst  (2) ; 
and  that  is  the  position  occupied  by  the,  treatment  works  here. 
The  case  of  Guthrie  Jk  Co.  v.  Brechin  (S)  is  distinguishable,  upon 
the  ground  that  there  the  sewage  was  treated  by  means  of  a 
sewage  farm : — it  was  allowed  to  penetrate  in  the  soil;  there  was 
no  artificial  apparatus  for  its  treatment — nothing  that  could 
without  a  straining  of  language  be  called  a  sewer.  But  here 
there  is  a  highly  artificial  apparatus,  consisting  largely  of  pipes, 
which  might  be  well  regarded  as  part  of  a  sewer.  But  even  if 
the  apparatus  could  not  fairly  be  treated  as  part  of  a  sewer,  and 
if,  consequently,  this  case  cannot  be  distinguished  from  Outhrie's 
Case  (8),  it  is  contended  that  that  case  was  wrongly  decided. 

(1)  [1892]  3  Oh.  18.  (2)  (1903)  67  J.  P.  448. 

(3)  15  B.  385. 
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Being  the  decision  of  a  Scottish  Court,  it  is  not  binding  here. 
In  Pasmore  v.  09waldttpi8ile  (1)  Lord  Halsbury  treated  the  word 
"  sewers "  in  s.  7  as  equivalent  to  ''  drainage  system  "  and  as 
including  the  purification  works.  He  there  said  :  **  It  " — 
the  Act — "provides  that  there  shall  be  an  outlet  in  some 
form  or  other  for  what  I  may  call  manufactory  refuse;  but 
contemplating  the  case  which  might  readily  arise  where  some 
manufacturer  would  be  very  glad  to  throw  upon  the  rates  the 
necessity  of  getting  rid  of  his  own  refuse,  it  provides  also 
with  reference  to  that  obligation  to  get  rid  of  the  refuse,  that 
where  the  drainage  system  of  a  district  is  '  only  sufficient  for  the 
requirements  of  their  district,'  there  shall  not  be  an  obligation 
to  get  rid  of  the  refuse  of  a  manufacturer  who  ought  to  get  rid  of 
the  refuse  which  he  is  himself  creating."  That  passage  directly 
supports  the  defendants'  contention. 

DanckwertSy  K.C.y  in  reply.  The  suggested  distinction  between 
Guthiie  dt  Co.  v.  Brechin{2)  and  the  present  case  is  not  substantial. 
The  movement  of  the  sewage  along  the  channels  and  pipes  of  the 
treatment  works  was  merely  incidental  to  the  treatment.  The 
object  of  the  treatment,  as  in  the  case  of  the  sewage  farm,  was 
the  purification  of  the  sewage.  The  passage  cited  from  Lord 
Halsbury 's  judgment  in  Pagmore  v.  OswaldtivisUe  (1)  was  a 
dictum  only.  Since  that  case  it  has  been  held  in  Eastwood 
Brothers  v.  Honley  (8)  that  it  is  no  answer  to  the  claim  of  a 
manufacturer  to  send  his  trade  effluent  into  the  local  authority's 
sewer  that  the  area  at  the  authority's  disposal  for  the  purpose  of 
irrigation  is  insufficient. 
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Chankbll  J.  In  this  case  I  think  we  must  take  the  facts  to 
be  that,  the  manufacturers  having  by  proper  notices  required  that 
facilities  should  be  given  them  for  taking  into  the  sewers  of  the 
defendants  the  liquid  refuse  from  their  manufactory,  and  having 
appealed  to  the  county  court  from  the  defendants'  refusal,  the 
county  court  judge  has  found  that  the  pipes  of  the  sewers  were 
capable  of  carrying  this  additional  quantity  of  liquid,  but  that  the 
works  for  the  treatment  of  the  sewage  before  it  flowed  into  the 


(1)  [1898]  A.  0.  387,  at  p.  396. 

(3)  [1901]  1  Oh.  645. 
Vol.  n.  1908.  2  A 


(2)  15  R.  385. 
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river  were  insufficient  to  deal  with  it.  There  was  evidence  on 
which  he  could  have  so  found,  and  we  must  therefore  deal  with  the 
case  upon  the  footing  of  those  being  the  facts.  Now  the  ques- 
tion arises  upon  the  construction  of  s.  7  of  the  Eivers  Pollution 
Prevention  Act,  1876.  That  section,  which  directs  the  sanitary 
authority  to  afford  facilities  for  enabling  factories  to  drain  into  the 
authority's  sewers,  contains  a  proviso  "that  no  sanitary  authority 
shall  be  required  to  give  such  facilities  as  aforesaid  where  the 
sewers  of  such  authority  are  only  sufficient  for  the  requirements 
of  their  district."  Those  latter  words  clearly  mean  sufficient 
for  the  requirements  of  their  district  apart  from  the  quantity 
proposed  to  be  sent  in  by  the  particular  manufacturer  who  is 
making  the  application.  But  the  question  to  be  determined 
is  what  is  the  meaning  of  the  words  '^  sewers  of  such  authority," 
as  to  which  we  have  to  consider  whether  they  were  only 
sufficient  for  the  requirements  of  the  district.  The  plaintiffs 
contend  that  they  mean  the  sewers  proper,  the  pipes  along 
which  the  sewage  is  carried,  and  that  they  do  not  include  the 
works  for  the  treatment  of  the  sewage  before  it  flows  into  the  river. 
The  defendants,  on  the  other  hand,  contend,  and  their  conten- 
tion was  upheld  by  the  county  court  judge,  that  the  word 
"  sewers  "  includes  all  the  artificial  structures  used  for  the  pur- 
pose of  carrying  away  the  sewage  from  the  point  where  the 
sanitary  authority  receive  it  to  the  point  where  they  eventually 
pour  it  into  the  river  and  it  passes  out  of  their  control ;  that  it 
covers  the  whole  sewage  system  so  far  as  it  consists  of  artificial 
structures  through  which  the  sewage  flows,  including  purification 
works  whereby  the  sewage  is  treated  in  the  course  of  its  passage, 
though  possibly  it  would  not  cover  an  ordinary  sewage  farm, 
where  the  sewage  merely  percolates  through  the  earth.  This 
latter  contention  is  in  my  opinion  one  for  which  there  is  a  great 
deal  to  be  said,  having  regard  to  the  obvious  policy  of  the  Act. 
Its  object,  as  its  title  indicates,  is  to  prevent  the  pollution  of 
rivers,  and  in  pursuance  of  that  object  it  prohibits  a  manufacturer 
from  sending  his  refuse  directly  into  the  river  in  an  unpurified 
condition,  and,  partly  in  order  to  ensure  his  not  doing  so,  it  con- 
tains this  clause  as  to  the  authority  giving  him  facilities  for 
carrying  away  that  refuse.     That  right  to  use  the  pubUc  sewers 
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for  the  purpose  of  discharging  liquid  refuse  from  factories  into 
them  had  already  been  given  by  the  Public  Health  Act ;  and  the  " 
effect  of  the  proviso  in  s.  7  is  to  restrict  that  right.     It  seems  to 
me  that,  looking  at  the  policy  of  the  Act,  the  proviso  must  mean 
that  while  recognizing  the  manufacturer's  right  to  pour  his  refuse 
into  the  sewer  it  limits  the  exercise  of  that  right  to  cases  in  which 
the  sewage  system  is  sufficient  to  allow  of  the  refuse  being 
disposed  of  with  the  sewage  proper  as  that  is  already  disposed 
of,  and,  if  that  has  to  be  purified,  then  sufficient  for  the  whole  to 
be  purified  before  being  discharged  into  the  river.    If  the  sewage 
system  was  not  sufficient  for  that  purpose,  there  was  no  more 
reason  why  the  manufacturer  should  be  at  liberty  to  call  on  the 
ratepayers  of  the  district  to  provide  new  purification  works  than 
to  call  on  them  to  enlarge  the  pipes  of  their  sewers.    Looking  at 
the  matter,  therefore,  as  one  of  policy,  and  apart  from  authority,  1 
should  say  there  was  very  strong  reason  for  holding  that  the  word 
"  sewers  "  meant  the  sewage  system.     But  I  am  not  at  liberty 
so  to  hold.     The  very  point  has  directly  arisen  before  the  Court 
of  Session  in  Guthrie  A  Co.  v.  Brechin  (1),  and  it  was  held  that 
the  word   ^'sewers"  referred  to  the  pipes  in  which  the  sewage 
was  received,  and  not  to  the  disposal  works  where  it  was  dealt 
with  after  it  had  passed  through  the  pipes.    It  was  indeed  sought 
by  Mr.  Scott  Fox  to  distinguish  that  case  upon  the  ground  that 
there  the  sewage  was  treated  by  means  of  an  ordinary  sewage 
farm,  which  could  not  by  itself,  and  except  as  part  of  a  larger 
system,   be  said  to  come  within  the  designation  of  a  sewer ; 
whereas  here  the  purification  of  the  sewage  to  a  large  extent  takes 
place  during  its  passage  along  the  pipes  of  which  the  treatment 
apparatus  is  composed.     But  I  do  not  think  that  that  is  a  sub- 
stantial distinction,  because  the  main  object  for  the  use  of  those 
pipes,  although  the  sewage  flows  through  them,  is  not  that  it 
should  flow,  but  that  it  should  be  treated.     In  one  sense  that 
decision  is  not  binding  on  us  ;   but,  inasmuch  as  the  Act  is  one 
which  applies  to  Scotland  as  well  as  to  England,  it  is  highly 
desirable  that  the  law  should  be  laid  down  in  the  same  way  in 
both  countries,  and  on  that  ground,  although  we  may  not  strictly 
be  bound  by  the  decision,  it  is  desirable  that  we  should  follow  it. 

(I)  16  E.  386. 

2A2  2 


1908 


Brook 

MELTHA.M 

Urban 
Council. 

Gliann^ll  J. 


348 


KING'S  BENCH  DIVISION. 


[1908] 


1908 


Brook 

r. 

Meltham 

Urban 
Council. 

Channell  J. 


But  the  matter  does  not  rest  there,  for  the  precise  point  has  also 
been  dealt  with  in  the  same  way  in  the  Court  of  Appeal  in 
Easttvood  Brothers  v.  Honley.(l)  No  doubt  it  was  not  there 
necessary  to  decide  the  point,  but  Bigby  L.J.  distinctly  pointed 
out  that  the  objection  of  the  local  authority  to  the  then  plaintiff 
bringing  his  effluent  into  the  sewer  depended  not  on  the  in- 
sufficiency of  the  sewers  proper,  but  upon  the  insufficient  area  of 
the  land  which  they  had  got  at  their  disposal  for  the  treatment 
of  the  sewage,  and  that  in  his  opinion  that  objection  was  not  a 
valid  one.  Therefore  we  have  two  authorities  expressly  dealing 
with  the  point  before  us,  and  both  saying  that  in  the  proviso  to 
s.  7  the  words  "sewers  of  such  authority"  must  be  read  as 
referring  to  the  sewers  proper  and  not  to  the  sewage  system 
generally.    I  therefore  think  that  the  appeal  must  be  allowed. 


Sutton  J.     I  agree  with  the  judgment  of  the  Lord  President 
in  Guthrie  d  Go.  v.  Brechin.  (2) 

Appeal  allowed. 


Solicitors  for  plaintiffs :  Mills  dt  Co.,  Huddersjield. 
Solicitors  for  defendants :  Learoyd  d  Co.,  Huddersfield. 

(1)  [1901]  1  Ch.  645.  (2)  15  R  385. 

J.  F.  C. 
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Prohibition — Mayor^a  Court — Alternative  Modes  of  Proofs  one  shewiny  Juris  • 

diction^  the  other  not. 


The  maker  of  a  promiBBory  note  which  was  expressed  in  the  body  ot 
it  to  be  payable  at  an  address  within  the  city  of  London  was  sued  upon 
the  note  in  the  Mayor's  Court.  Neither  plaintifP  nor  defendant  resided 
or  carried  on  business  within  the  City,  nor  did  any  part  of  the  cause  of 
action  arise  within  it,  exoept  the  fact  that  presentment  at  the  address 
named  was,  unless  waived,  necessary  to  render  the  defendant  liable : — 

ffeldt  that  although  the  plaintiffs  case  might  be  established  by 
proving  waiver  of  presentment,  and  therefore  without  shewing  that  any 
part  of  the  cause  of  action  arose  within  the  jurisdiction,  upon  the 
plaintiff  undertaking  to  rely  upon  presentment  in  the  City  and  not  upon 
waiver,  an  order  for  pro^bition  ought  not  to  be  granted. 

Appeal  from  an  order  of  Ridley  J.  at  chambers  ordering 
prohibition  to  the  Mayor's  Court. 

The  action  was  brought  in  the  Mayor's  Court  to  recover  a 
sum  of  11?.  4«.  4d.  due  on  four  promissory  notes  made  by  the 
defendant.  The  plaintiff,  Anna  Josolyne,  was  a  money-lender 
residing  and  carrying  on  business  at  56,  Chancery  Lane,  outside 
the  jurisdiction  of  the  Mayor's  Court.  The  defendant  was  a 
clerk  employed  at  the  Law  Courts  in  the  Strand  and  residing  at 
Balham.  The  notes  were  all  expressed  in  the  body  of  them  to  be 
payable  at  16,  Fleet  Street,  E.C.,  which  is  a  public-house  known 
as  the  Rainbow  Tavern.  By  s.  87  of  the  Bills  of  Exchange  Act, 
1882,  "Where  a  promissory  note  is  in  the  body  of  it  made 
payable  at  a  particular  place  it  must  be  presented  for  payment 
at  that  place  in  order  to  render  the  maker  liable."  The  plaintiff 
relied  on  the  place  of  presentment  as  giving  the  Court  jurisdic- 
tion. The  plaintiff's  manager  in  his  affidavit  stated  that  the 
reason  why  the  notes  were  made  payable  at  16,  Fleet  Street  was 
that  the  defendant  did  not  wish  them  to  be  presented  for  payment; 
at  the  office  where  he  was  employed;  he  also  stated  that  the 
notes  were  in  fact  presented  at  16,  Fleet  Street.  The  defendant, 
on  the  other  hand,  said  that  the  place  of  payment  in  question 
was  inserted  in  the  notes  because  it  was  the  plaintiff's  ordinary 
practice  to  make  the  notes  payable  there  in  order  to  give  the 
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1908  Mayor's  Court  apparent  jurisdiction.  According  to  his  account 
JosoLTHB  ^^  attended  at  15,  Fleet  Street  at  the  time  arranged,  but  the 
^'  plaintiff  did  not  appear,  and  he  alleged  that  the  notes  were  in  fact 
presented  for  payment  at  the  Law  Courts.  Bidley  J.  at  chambers 
was  of  opinion  that  the  insertion  of  the  place  of  presentment 
was  a  sham  in  the  sense  that  it  was  never  intended  that  the 
notes  should  be  presented  there,  and  he  ordered  a  writ  of 
prohibition  to  the  Mayor's  Court  to  be  issued.  The  plaintiff 
appealed. 

Vachell,  K.C.j  and  Moyle,  for  the  plaintiff.  The  effect  of  ss.  12 
and  15  of  the  Mayor's  Court  Procedure  Act,  1857,  was  to  give  the 
Court  jurisdiction  in  claims  under  502.  where  part  of  the  cause  of 
action  arose  within  the  jurisdiction :  Hawes  v.  Paveley.  (1)  Then 
here  part  of  the  cause  of  action  did  arise  within  the  jurisdiction, 
for.  the  plaintiff,  in  order  that  he  may  succeed,  must  prove 
presentment  at  15,  Fleet  Street,  the  language  of  s.  87  of  the 
Bills  of  Exchange  Act  being  express  to  the  effect  that  without 
such  presentment  the  maker  is  not  liable.  The  plaintiff's 
motive  for  naming  that  place  of  presentment  is  perfectly 
immaterial. 

A.  M.  Talbot,  for  the  defendant.  In  the  event  of  the  plaintiff 
failing  to  prove  presentment  at  15,  Fleet  Street  she  may  rely  on 
waiver  of  presentment  under  s.  46,  in  which  case  she  will  not 
prove  any  part  of  her  cause  of  action  to  have  arisen  within  the 
City. 

Vachell,  K.C.,  in  reply.  The  plaintiff  will  undertake  not  to 
rely  upon  waiver  of  presentment.  Such  an  undertaking  is 
sufficient  to  justify  the  Court  in  refusing  prohibition.  In  ElUa 
V.  Fleming  (2),  where  the  action  was  on  an  attorney's  bill  of  costs, 
certain  items  of  which  were  in  respect  of  work  done  outside  the 
City,  it  was  held  that  on  the  plaintiff  consenting  to  abandon 
those  items  prohibition  ought  not  to  issue. 

Chanmbll  J.  In  this  case  I  have  some  doubt  whether  the 
prohibition  ought  to  issue  or  not.  The  notes  sued  upon  were 
piade  payable  at   an  address  within  the  City.    Presentment 

(1)  (187a)  I  C,  P,  D.  4ia.  (2)  (1876)  1  C,  P,  P,  237, 
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therefore  at  that  address  is  by  virtue  of  s.  87  of  the  Bills  of 
Exchange  Act  a  material  part  of  the  cause  of  action,  such 
presentment  being  prima  facie  necessary  to  render  the  maker 
liable.  But  then  it  is  equally  clear  that  presentment,  even  in 
cases  in  which  it  is  prima  facie  necessary,  may  be  waived.  The 
result  is  that  the  plaintiff  might  succeed  in  the  action  without 
proving  presentment.  It  is  this  fact  of  her  having  alternative 
modes  of  proving  her  case,  one  of  them  shewing  jurisdiction  and 
the  other  not,  that  has  made  me  doubt  whether  prohibition  should 
go.  Then  how  is  that  affected  by  the  fact  that  the  plaintiff  has 
set  up  as  her  case  the  alternative  which  does  involve  proof  of 
facts  within  the  City  ?  She  says  that  she  has  set  up  that  case, 
but,  unless  we  put  her  under  an  undertaking,  I  think  she  would 
be  at  liberty  at  the  trial  to  fall  back  upon  the  other.  I  think,  on 
the  whole,  that  the  proper  course  is  to  discharge  the  prohibition 
upon  the  plaintiff  giving  an  undertaking  that  she  will  not  set  up 
in  the  Mayor's  Court  that  which  she  now  asserts  she  does  not 
propose  to  set  up,  namely,  that  presentment  was  dispensed  with, 
but  will  rely  upon  proof  of  presentment  at  15,  Fleet  Street,  and 
will  consequently  prove,  as  part  of  her  cause  of  action,  a  fact 
shewing  jurisdiction  in  that  Court. 
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Sutton  J.    I  agree. 

Solicitor  for  plaintiff :  F.  Ridley. 
Solicitor  for  defendant :  Schokfield. 


Appeal  allowed. 


J.  F.  0. 
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Savage  Doff — Keeping  with  Knowledge  of  Vice^Intervening  Act  of  Third  Pereon 
causing  Dog  to  bite — Liability  of  Owner — Remoteness  of  Damage. 

The  defendant  was  the  owner  of  a  dog  known  by  him  to  be  savage. 
A  servant  of  the  defendant  who  was  entrusted  with  the  custody  of  the 
dog  incited  it  to  attack  the  plaintiff,  and  thereupon  the  dog  flew  at  and 
bit  the  plaintiff :  — 

Held  by  Ohannell  J.,  that  (apart  from  consideration  of  the  fact  that 
the  person  so  inciting  the  dog  was  the  defendant's  servant)  the  defen- 
dant could  not  be  held  liable  for  the  injury  inflicted,  inasmuch  as  the 
keeping  of  the  dog  was  not  the  proximate  cause  of  the  injury ;  but  that 
there  was  evidence  from  which  a  jury  might  infer  that  the  act  of  the 
servant  was  done  in  neglect  of  his  duty  as  custodian  of  the  dog,  and 
that  his  master  was  therefore  liable. 

By  Sutton  J.,  that,  as  the  gist  of  such  an  action  is  the  keeping  of 
the  animal  with  knowledge  of  its  vicious  propensity,  the  defendant  kept 
it  at  his  peril,  and  was  liable  for  any  injury  done  by  it,  even  though 
the  injury  was  brought  about  as  the  result  of  the  wilful  act  of  a  third 
person. 

Appeal  from  the  Bow  County  Court. 

The  plaintiff  was  a  housemaid  in  the  employment  of  the 
defendant,  a  licensed  victualler.  The  defendant  kept  upon  his 
premises  a  dog  which  was  known  by  him  to  be  savage.  It  was 
the  duty  of  the  defendant's  potman  to  let  the  dog  out  early  in 
the  morning,  and  then  chain  it  up  again  before  the  plaintiff  and 
the  barmaids  came  downstairs.  On  the  occasion  in  question 
the  potman  brought  the  dog  into  the  kitchen,  where  the  plaintiff 
and  the  barmaids  were  at  breakfast,  and  said,  ''  I  will  bet  the 
dog  will  not  bite  any  one  in  the  room.*'  He  then  let  the  dog  go, 
and  said  ''  Go  it,  Bob."  The  dog  then  flew  at  the  plaintiff  and 
bit  her.  It  had  previously  bitten  the  plaintiff  and  other  persons 
to  the  defendant's  knowledge.  The  county  court  judge  held  that 
the  act  of  the  potman  was  in  fact  an  assault,  for  which  the 
defendant  was  not  liable,  and  he  accordingly  nonsuited  the 
plaintiff.    The  plaintiff  appealed. 

Head  (Profumo  with  him),  for  the  plaintiff.  A  person  who 
keeps  an  animal  known  to  be  dangerous  keeps  it  at  his  peril. 
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The  gist  of  the  action  is  the  keeping  it  after  knowledge  of  its  1908 
mischievous  propensities :  May  v.  Burdett  (1)  It  is  a  wrongful  baker 
act  to  keep  such  an  animal  at  all,  and  the  owner  is  responsible 
for  any  damage  resulting  from  its  escape,  even  though  its  escape 
may  have  been  brought  about  by  the  wilful  act  of  a  third  person. 
In  Nichols  v.  Marsland  (2)  Bramwell  B.  suggested  that  even  the 
fact  of  a  dangerous  animal's  escape  being  due  to  the  act  of  God 
would  afford  no  excuse. 

AbingeVy  for  the  defendant.  The  injury  was  too  remote. 
The  keeping  the  dog  was  in  the  circumstances  of  the  case  not  the 
causa  causans  of  the  injury,  but  only  the  causa  sine  qua  non, 
and  it  is  the  formei:  that  has  to  be  looked  at.  In  Hadivell  v. 
Righton  (8),  where  a  fowl  which  was  wrongfully  straying  on  a 
highway  was  frightened  by  a  dog  and  flew  into  the  spokes  of 
the  plaintiff's  bicycle  and  upset  him,  it  was  held  that  the 
damage  was  too  remotely  connected  with  the  fowl's  presence  on 
the  highway  to  render  its  owner  responsible.  The  defendant 
here  could  not  have  contemplated  that  the  potman,  whose  duty 
it  was  to  keep  the  dog  securely,  would  set  it  on  to  a  fellow-servant. 

Head,  in  reply.  The  evidence  was  that  the  dog  was  extremely 
savage,  and  it  may  well  be  that  the  dog,  which  had  bitten  the 
plaintiff  before,  when  once  loose  would  bite  her  again  without 
any  words  of  incitement  from  the  potman ;  and  in  that  case  the 
act  of  the  potman  may  not  have  contributed  to  the  injury.  The 
case  ought  at  all  events  to  have  been  left  to  the  jury  to  deter- 
mine that  question.  Moreover,  the  defendant  may  be  liable 
upon  another  ground.  Even  if  the  potman  did  cause  the  dog  to 
bite  the  plaintiff,  he  was  not  a  stranger,  but  the  defendant's 
servant,  and  it  was  his  duty  to  look  after  the  dog.  And  for  the 
potman's  careless  manner  of  discharging  that  duty  the  defen- 
dant may  be  held  liable  as  the  potman's  master. 

Channbll  J.  This  case  raises  a  very  nice  point  which  is  not 
free  from  difficulty.  The  action  is  for  damages  for  injury  caused 
by  the  bite  of  a  dog  belonging  to  the  defendant.  The  plaintiff 
was  a  maidservant  in  his  employment.    He  had  had  the  dog  for 

(1)  (1846)  9  Q.  B.  101.  (2)  (1876)  K  E.  10  Ex.  255. 

(3)  [1907]  2  K.  B.  345. 
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some  time,  and  there  was  evidence  on  which  the  jary  might  have 
~  found  that  the  dog  was  accustomed  to  bite  mankind  and  that  the 
defendant  knew  it.  Indeed,  the  dog  had  bitten  the  plaintiff 
herself  before.  It  appeared  that  the  defendant  was  in  the  habit 
of  entrusting  the  dog  to  his  potman  with  directions  to  take  it  out 
for  a  run  early  in  the  morning  and  then  bring  it  back  and  chain 
it  up  before  the  maidservants  were  down.  One  morning  he  took 
it  into  the  kitchen  where  the  plaintiff  and  the  defendant's  other 
servants  were  at  breakfast,  and,  presumably  by  way  of  a  foolish 
practical  joke,  said, ''  I  will  bet  the  dog  will  not  bite  any  one,"  and 
then,  ''  Go  it,  Bob,"  whereupon  the  dog  bit  the  plaintiff.  On  those 
facts  the  judge  nonsuited  the  plaintiff  upon  the  ground  that  the 
proximate  cause  of  the  injury  was  the  wilful  act  of  the  potman, 
which  in  his  opinion  amounted  to  an  assault.  His  view  was, 
that  although  the  defendant's  act  in  keeping  the  dog  with 
knowledge  of  its  savage  nature  was  a  wrongful  act  in  the  sense 
that  he  kept  it  at  his  peril,  still  under  the  circumstances  it  was 
the  potman  and  not  the  dog  who  did  the  damage,  and  that  the 
keeping  of  the  dog  was  only  the  causa  sine  qua  non.  Whether 
that  view  is  correct  is  a  question  which  depends  upon  the  extent 
of  the  liability  of  a  person  who  keeps  a  wild  beast,  for  a  dog 
known  to  be  savage  stands  on  the  same  footing  as  a  wild  beast. 
And  with  regard  to  a  wild  beast,  Bramwell  B.  in  Nichols  v. 
Marsland  (1)  said  that,  if  lightning  broke  its  chain  so  that  it 
escaped,  the  owner  would  be  liable  for  any  damage  which  it  did 
in  consequence  of  its  escape.  That  was  a  dictum  only,  no  doubt, 
and  it  appears  to  be  unsupported  by  other  authority,  probably  for 
the  reason  that  no  animal  was  in  fact  ever  so  released.  But  so 
far  as  it  goes  the  dictum  does  tend  to  support  the  view  that  the 
liability  of  the  keeper  of  a  savage  animal  does  extend  to  damage 
directly  brought  about  through  the  intervening  voluntary  act  of 
a  third  person.  However,  I  do  not  accept  that  view  myself. 
I  cannot  agree  that  the  liability  covers  the  unauthorized  and 
wilful  act  of  a  third  person.  For  instance,  if  a  thief  had  got  into 
the  defendant's  yard  and  been  followed  there  by  a  policeman,  and 
the  thief  happening  to  know  the  dog's  name  had  set  it  on  to  the 
policeman,  it  could  not  be  contended  that  the  defendant  would 
(1)  L.  R.  10  Ex.  265. 
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be  liable.  The  damage  would  not  be  the  result  of  the  defendant's 
act.  If,  then,  the  potman  here  had  been  a  stranger  to  the" 
defendant  I  should  be  prepared  to  uphold  the  county  court 
judge's  decision.  But  the  potman  was  the  defendant's  servant, 
and  was  entrusted  by  him  with  the  custody  of  the  dog.  Instead 
of  performing  his  duty  of  keeping  the  dog  securely,  he  incited 
it  to  fly  at  the  plaintiff.  The  question  whether  the  defendant 
is  liable  for  that  depends  upon  whether  the  man's  wrongful  act 
was  done  in  the  course  of  his  employment,  or  whether  it  was 
done  for  purposes  of  his  own.  If  it  could  be  shewn  that  the 
man  did  it  maliciously  to  gratify  some  grudge  against  the 
plaintiff,  his  master  would  not  be  liable.  But  there  was  no 
evidence  of  that.  In  my  view  the  potman's  act  amounted  to 
nothing  more  than  a  foolish  and  wanton  act  done  in  neglect  of 
his  duty  to  keep  the  dog  safe ;  and  if  that  is  the  right  view  the 
defendant  would  be  responsible.  But  the  question  is  one  of  fact 
which  ought  to  have  been  left  to  the  jury.  There  is  also 
another  ground  on  which  the  case  ought  to  be  submitted  to  the 
jury.  It  would  be  open  to  them  to  find  that  the  dog  bit  the 
plaintiff  by  reason  of  its  savage  nature,  and  by  reason  of  that 
alone,  and  that  the  act  of  the  potman  had  nothing  to  do  with 
the  result.  I  think,  therefore,  that  the  judge  was  wrong  in 
nonsuiting,  and  that  there  must  be  a  new  trial. 

Sutton  J.    I  have  come  to  the  same  conclusion.     The  case  of 

May  V.  Burdett  (1)  establishes  that  the  gist  of  the  action  is  the 

keeping  of  the  animal  after  knowledge  of  its  vicious  propensity. 

It  is  there  said  that  the  owner  **  is  bound  to  keep  it  secure  at  his 

peril"  (2),  by  which  I  understand  the  Court  to  have  meant  that  he 

is  liable  for  any  injury  caused  by  the  animal  biting  a  person  under 

whatever  circumstances  the  biting  may  have  taken  place,  except 

where  the  plaintiff  by  his  own  conduct  has  brought  the  injury  upon 

himself.      As  it  is  not  open  to  us  to  assess  the  damages  I  agree 

that  the  case  must  go  back. 

Order  for  a  new  trial. 

Solicitor  for  plaintiff :  H.  F.  Strouts. 

Solicitor  for  defendant :  Philbrick  d  Co, 

iX)  9  Q.  B.  101.  (2)  9  Q.  B.  at  p.  112. 

J.  F.  C. 


1908 


Bakeb 

t?. 
Snell. 

Channell  J. 
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C.  A.  [IN  THE  COUET  OF  APPEAL.] 

varlha  6 18     MIDLAND  RAILWAY  COMPANY  v.  MYERS,  ROSE  & 
' "-^^-^  CO.,    LIMITED. 

Railway — Siding  Accommodation — Rates  and  Charges — Reasonableness — Pro^ 
visional  Order  of  Board  of  Trade — Midland  Railway  Company  {Rates 
and  Charges)  Order  Confirmation  Act,  1891  (54  <fc  65  Vict.  c.  ccxix,). 

The  schedule  of  maximiim  rates  and  charges  annexed  to  a  provisional 
order  of  the  Board  of  Trade  with  reference  to  the  plaintiff  railway  com- 
pany fixed  as  the  maximum  charge  for  any  accommodation  or  services 
rendered  by  the  company  within  the  scope  of  their  undertaking  by  the 
desire  of  a  trader  and  not  otherwise  provided  for  by  the  schedule  such 
reasonable  sum  as  the  company  might  think  fit.  The  railway  company 
gave  notice  to  a  firm  of  coal  merchants  that  in  future  they  would  make 
a  charge  of  ^.  per  day  per  waggon  in  respect  of  all  waggons 
remaining  on  their  wait  order  sidings  beyond  a  specified  time,  but 
notwithstanding  this  notice  the  firm  continued  to  use  the  company's 
sidings  and  to  keep  their  trucks  there  beyond  the  specified  time.  In 
an  action  against  the  firm  before  a  special  jury  for  siding  rent  on  the 
footing  of  the  notice  Lawrance  J.  withdraw  the  case  from  the  jury  and 
gave  judgment  for  the  plaintiffs  on  the  ground  of  an  implied  contract 
by  the  defendants  to  pay  the  stipulated  charge: — 

Held,  that  the  subject-matter  of  the  action  was  within  the  schedule 
and  that  the  question  of  the  reasonableness  of  the  charge  was  for  the 
jury,  and  a  new  trial  ordered. 

Application  by  the  defendants  for  judgment  or  a  new  trial. 

The  action  was  brought  by  the  Midland  Railway  Company 
against  a  firm  of  coal  merchants  to  recover  654/.  for  rent  for  the 
use  of  the  plaintiffs'  wait  order  sidings  by  the  defendants'  coal 
waggons  at  the  rate  of  6c2.  per  waggon  per  day. 

On  July  1,  1905,  the  plaintiffs  gave  notice  to  the  defendants 
that  they  would  in  future  make  a  charge  of  6d,  per  day  per 
waggon  in  respect  of  all  waggons  remaining  on  the  plaintiffs'  wait 
order  sidings  beyond  three  days.  The  defendants  protested 
against  this  charge  and  threatened  to  give  up  using  the  plaintiffs' 
sidings,  but  they  did  not  act  upon  this  protest,  and  had  since  con- 
tinued to  send  their  trucks  to  the  wait  order  sidings.  In  every  case 
they  received  notice  from  the  plaintiffs  of  the  arrival  of  the 
trucks  stating  that  the  charge  would   be  made  if  they  were 
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allowed  to  remain  beyond  a  specified  date,  and  they  gave  direc-  o.  a. 

tions  to  the  plaintiffs  for  the  forwarding  of  the  tracks  to  their  i908 

ultimate  destination.    In  many  cases  the  trucks  were  allowed  to  midland 

remain  beyond  the  specified  time,  so  that  the  defendants  became  k^i^-way 

liable  for  the  charge.     This  action  was  brought  for  arrears  of  the      Myers, 

,  ^  Rose  &  Co., 

charges  so  incurred.  Limited. 

The  principal  defence  was  that  these  charges  were  in  excess  of 
what  the  plaintiffs  were  authorized  by  statute  to  charge  for  this 
accommodation. 

The  question  turned"  upon  the  construction  of  Part  IV.  of  the 
schedule  of  maximum  rates  and  charges  annexed  to  a  provisional 
order  of  the  Board  of  Trade  confirmed  by  the  Midland  Railway 
Company  (Bates  and  Charges)  Order  Confirmation  Act,  1891 
(54  &  55  Vict.  c.  ccxix.),  read  in  conjunction  with  s.  4  of  the 
order. 

Sect.  4  provided :  "  From  and  after  the  commencement  of  this 
Order  the  maximum  rates  and  charges  which  the  Midland  Bail- 
way  Company,"  and  railway  companies  connected  therewith  in 
respect  of  the  railways  therein  mentioned,  ''  shall  be  entitled  to 
charge  and  make  in  respect  of  merchandise  traffic  on  the  railways 
of  the  said  companies,  shall  be  the  rates  and  charges  specified  in 
the  schedule  to  this  Order  annexed,  and  shall  be  subject  to  the 
classification,  regulations,  and  provisions  set  forth  in  the  said 
schedule." 

Part  IV.,  which  was  headed  ''Exceptional  Class,"  after 
enumerating  in  the  column  devoted  to  the  description  of  the 
services  several  items,  concluded  as  follows :  *'  For  any  accom- 
modation or  services  provided  or  rendered  by  the  company  within 
the  scope  of  their  undertaking  by  the  desire  of  a  trader,  and  in 
respect  of  which  no  provisions  are  made  by  this  schedule,"  and 
the  charge  to  be  made  in  respect  of  all  the  items  was  "  Such 
reasonable  sum  as  the  company  may  think  fit  in  each  case." 

This  order  was  practically  identical  in  its  terms  with  a  large 
number  of  orders  issued  by  the  Board  of  Trade  about  the 
same  time  to  all  the  railway  companies  of  the  United  Kingdom. 

The  action  was  tried  in  December  last  before  Lawrance  J. 
and  a  special  jury.  The  learned  judge  withdrew  the  case  from 
the  jury  and  ruled  that  under  the  admitted  circumstances  a 
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c.  A.  contract  to  pay  the  charges  had  been  in  fact  made  by  the  defen- 

1908  dants  with  the  plaintiffs,  being  of  opinion  that  the  case  was 

Midland  covered  by  London  and  North    Western  Ry.   Co.  v.   Crooke   d 

Railway  Qq^  (J)^  ^j^^  he  ordered  judgment  to  be  entered  for  the  plaintiffs 

Mybbs,     with  costs. 
Rose  k,  Co., 
Limited. 

ImsK,  K.C.J  and  Bailhachej  K.C.,  for  the  defendants.    There 

was  here  no  binding  contract  to  pay  this  charge,  because  by  the 

terms  of  the  Act  of  Parliament  and  the  provisional  order  the 

charge  to  be  made  by  the  company  was  limited  to  a  reasonable 

sum.  This  charge  falls  within  Part  lY.  of  the  schedule  of  maximum 

charges.      It  follows  that  the  acceptance  of  the  company's  notice 

by  the  defendants  merely  bound  them  to  pay  such  sum  as 

was  reasonable,  and  that  is  a  question  for  the  jury.    The  learned 

judge  misapprehended  the  effect  of  London  and  North  Western 

Ry.  Co.  V.  Crooke  d  Co.  (1)      Bigham  J.  there  held,  first,  that, 

looking  at  the  matter  without  regard  to  the  Act  of  Parliament, 

there  was  a  common  law  contract  to  pay  the  amount  of  the 

charge,  but,  secondly,  that  the  charge  was  within  Part  IV.  of  the 

schedule.     Stone  dt  Co.  v.  Midland  Ry.  Co.  (2)  is  distinguishable 

because  there  the  company  had  a  free  hand,  inasmuch  as  the 

Court  held  that  the  charge  in  question  in  that  case  was  not 

governed  by  any  statute. 

Cripps,  K.C.,   and  Frank  Gover,  for  the  plaintiff  company. 

(1.)  These  charges  are  not  within  Part  IV.  of  the  schedule. 

Part  IV.  is  confined  to  services  which  the  company  is  bound  to 

render,  but  the  subject-matter  of  which  is  exceptional.    Where  a 

railway  company  offers  a  service  which  it  is  not  bound  by  the 

statute  to  offer  it  stands  in  exactly  the  same  position  as  a  private 

individual.    In  such  a  case  the  company  may  fix  such  terms  as  it 

thinks  fit,  and  it  is  for  the  other  party  either  to  accept  or  reject 

them.     The  charge  in  question  is  made  by  the  company  for  the 

use  and  occupation  of  certain  of  its  premises  which  are  not 

concerned  with  the  through  traffic,  and  it  is  optional  on  the 

company  whether  they  will  grant  this  accommodation  or  not : 

Great  Western  Ry.  Co.  v.  McCarthy  (8) ;     Watson,  Todd  d  Co.  v. 

(1)  (1904)  20  Times  L.  E.  506.  E.  B.  669. 

(2)  [1903]  1  K.  B.  741 ;  [1904]  1  (3)  (1887)  12  App.  Cas.  218,  236. 
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Midland  By.  Co.  and  London  and  North  Western  Ry.  Co.  (1) ;  0.  A. 

Dickson  v.  Oreat  Northern  Ry.  Co.  (2) ;   Stone  <t  Co.  v.  Midland  1908 

Ry.  Co.  (8)  Midland 

(2.)  Assuming  that  these  services  are  within  Part  IV.,  the  maxi-  R^iI'Wat 


V. 


mum  charge  is  not  what  the  jury  says  is  reasonable,  but  what  the      Mters, 
company  thinks  reasonable.     The  Legislature  says  the  charge  is     limited/' 
reasonable  so  long  as  the  company  thinks  it  reasonable ;  it  does 
not  say  the  company  may  charge  a  fair  and  reasonable  sum. 

(8.)  This  charge  is  not  confined  to  the  use  and  occupation  of 
the  sidings,  but  includes  the  extra  haulage  necessary  to  send  the 
trucks  on  to  the  sidings. 

Bailhache,  K.C,  replied. 

Cur.  adv.  vtUt. 

March  18.  Gozbns-Hardt  M.B.  I  have  had  an  opportunity 
of  reading  the  judgment  about  to  be  delivered  by  Fletcher 
Moulton  L.J.  and  I  agree  with  it. 

Plbtchbr  Moulton  L.J.  In  the  present  case  I  think  it 
must  be  taken  that  the  claim  of  the  railway  company  is  solely 
in  respect  of  their  permitting  the  trucks  of  the  defendants 
to  remain  on  their  wait  order  sidings  beyond  the  period  pre- 
scribed by  their  notice  of  July  1,  1905.  An  attempt  was  made 
to  base  their  claim  also  on  some  extra  haulage  entailed  by  the 
practice  of  sending  cars  to  these  sidings,  but  such  extra  haulage 
is  incidental  to  cases  where  no  charge  is  made,  just  as  much  as 
to  cases  where  the  railway  company  seek  to  make  a  charge.  The 
practice  of  marshalling  the  traffic  on  these  sidings  rather  than 
elsewhere  is  obviously  convenient  to  both  parties,  and  the  extra 
haulage  thus  necessitated  has  never  been  put  forward  as  a 
justification  for  the  charge  by  the  railway  company  in  the 
documents  before  the  Court  or  otherwise.  Nor  can  I  find  that 
either  in  the  Court  below  or  in  the  case  before  Bigham  J.  any 
such  contention  was  put  forward.  I  therefore  think  that  we 
should  not  be  doing  justice  if  we  yielded  to  the  ingenious  argu- 
ment of  the  junior  counsel  for  the  respondents  and  treated  other 

(1)  (1896)  9  By.  So  Ca.  Tr.  Cae.  90.  (3)  [1903]  1  K.  B.  741 ;  [1904]  1 

(2)  (1886)  18  Q.  B.  D.  176,  186,      K.  B.  669. 
per  Lindley  L.  J. 
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c.  A.       matters  than  the  accommodation  at  the  sidings  as  forming  part 
1908       of  the  consideration  for  the  charge.    We  have,  therefore,  to 


Midland    consider  the  case  as  though  the  charge  was  specifically  for  per- 
Bailway    mitting  the  trucks  to  remain  for  more  than  a  specified  time  in 


T. 


Mtbbs,     the  wait  order  sidings,  and   the  question   for  our  decision  is 

Limited.  '  whether  or  not  the  plaintiffs  are  entitled  to  charge  the  defendants 

nltehir      6d.  per  day  per  waggon  in  respect  of  this  accommodation.    By 

°°   "  '  *   an  order  of  this  Court  made  on  appeal  from  an  order  of  a  judge 

at  chambers  the  main  issue  in  this  case  was  directed  to  be  tried 

by  a  special  jury.    But  when  it  came  on  for  hearing  the  learned 

judge  withdrew  it  from  the  jury  and  ruled  that  in  the  admitted 

circumstances  a  contract  to  pay  such  charge  had  been  in  fact 

made  by  the  defendants  with  the  plaintiffs. 

Assuming  that  both  parties  were  entirely  free  to  contract, 
there  is  in  my  opinion  no  doubt  that  the  judge  would  have 
been  justified  in  directing  the  jury  to  find  that  such  a  contract 
had  in  fact  been  made.  By  the  notice  dated  July  1,  1905, 
the  defendants  were  specifically  informed  that  the  railway 
company  would  in  future  make  the  charge  in  question.  It 
is  true  that  the  defendants  at  first  protested  against  the 
proposed  charge  being  made  and  intimated  to  the  railway 
company  that  they  would  not  pay  it,  and  even  went  so  far  as  to 
direct  the  railway  company  to  accept  no  traffic  upon  their  behalf 
consigned  to  the  wait  order  sidings  if  they  intended  to  insist  on 
the  payment.  But  it  was  admitted  by  the  counsel  for  the 
defendants  that  this  protest  was  not  acted  upon,  and  could  not 
in  fact  be  acted  upon  compatibly  with  the  continuance  of  the 
business  of  the  defendants.  Accordingly  for  nearly  two  years 
after  that  notice  had  been  given  the  defendants  continued  to 
consign  coal  to  the  wait  order  sidings.  In  every  case  they 
received  notice  from  the  railway  company  of  the  arrival  of  the 
trucks  at  the  sidings  and  that  the  charge  would  be  made  if  they 
were  allowed  to  remain  there  beyond  a  specified  date,  which  date 
was  in  all  cases  properly  calculated  in  accordance  with  the  terms 
of  the  notice  of  July  1,  1905.  Following  on  these  notices  the 
defendants  regularly  sent  directions  for  the  forwarding  of  the 
trucks  so  waiting  at  the  sidings,  and  the  railway  company  acted  on 
the  directions  so  given.      After  some  months,  during  which  this 


Fletcher 
Moulton  L.  J. 


2  K.  B.  KING'S  BENCH  DIVISION.  861 

course  of  business  was  regularly  followed,  the  railway  company       c.  a. 
sued  the  defendants  for  the  charges  payable  on  the  terms  of  the        1903 
notice  of  July  1,  1906,  in  respect  of  their  not  having  sent  such    midlaito^ 
forwarding  orders  in  time.     The  action  came  on  for  trial  in  the    Railway 
City  of  London  Court  and  the  plaintiffs  recovered  the  sum      mters, 
claimed.      The  same  course  of   business  continued,  and  the    limited.  ' 
present  action  is  brought  for  arrears  of  charges  subsequently 
accruing  under  similar  circumstances.    Had  both  parties  been 
free  to  contract,  no  jury  could,  in  my  opinion,  rightly  give  any 
other   finding  on  these  facts  than  that  the  defendants  had 
accepted  the  terms  of  the  railway  company  by  continuing  to 
consign  their  trucks  to  the  wait  order  sidings  and  subsequently 
giving  the  requisite  orders  for  distributing  them,  and,  that  being 
so,  the  judge  would  have  been  fully  entitled,  and  indeed  bound,  to 
direct  them  to  find  that  such  a  contract  did  in  fact  exist  between 
the  parties. 

The  matter,  therefore,  reduces  itself  to  the  simple  question 
— Aye  or  No,  were  the  railway  company  free  to  make  such 
a  contract  with  the  defendants?  If  the  charge  was  greater 
than  that  which  they  were  authorized  by  statute  to  make  for 
the  services  rendered  there  would  be  no  consideration  for  the 
excess,  and  the  defendants  would  not  be  liable  for  more  than 
the  statutory  charge.  But  if  they  were  free  to  fix  such 
charge  as  they  thought  fit  for  the  services  rendered  the  case 
of  the  defendants  must  fail.  This  case,  therefore,  appears 
to  me  to  turn  entirely  upon  the  question  whether  the 
charge  of  6d.  per  day  for  each  truck  remaining  beyond  the 
specified  number  of  days  in  the  wait  order  sidings  was  or  was 
not  in  excess  of  the  maximum  rate  (if  any)  which  the  railway 
company  had  a  right  to  charge  for  the  accommodation  given. 
This  depends  on  the  true  interpretation  of  the  provisions  of  the 
Midland  Railway  Company  (Bates  and  Charges)  Order  Con- 
firmation Act,  1891,  a  statute  which  in  form  is  a  special  Act  of 
the  Midland  Company,  but  in  truth  is  an  Act  of  general  applica- 
tion (except  so  far  as  the  actual  amounts  of  the  charges  are 
concerned),  inasmuch  as  identical  statutes  relating  to  each  of  the 
other  railways  in  the  United  Kingdom  were  passed  at  or  about 
the  same  date  and  came  into  force  on  the  same  day.    These 
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G.  A.  statutes  were  for  the  purpose  of  oarrjing  into  effect  the  con- 
1908       elusions  of  the  Commission  which  had  been  sitting  upon  the 

Mn>LAND    qu68*io^  0*  railway  rates,  and  constituted,  as  it  were,  a  new 

Railway    departure  in  respect  of  the  rates  permitted  by  the  Legislature  to 

MTEB6,     be  charged  by  the  railways  of  this  country. 

Limited.  '  After  considering  carefully  the  language  of  the  order,  which 
pj^^      was  confirmed  by  the  Act,  I  am  of  opinion  that  it  was  intended 

Mouiton  L  J.  j;o  be  a  complete  code  of  maximum  rates  with  regard  to  mer- 
chandise traffic  conveyed  by  the  Midland  Railway  Company  on 
its  own  line  or  on  the  lines  of  certain  subsidiary  companies 
in  which  it  had  an  interest,  excepting  where  it  expressly 
provides  to  the  contrary.  This  follows  from  the  express 
language  of  s.  4  of  the  order,  which  reads  as  follows :  ''  From 
and  after  the  commencement  of  this  Order  the  maximam  rates 
and  charges  which  the  Midland  Railway  Company  .... 
shall  be  entitled  to  charge  and  make  in  respect  of  merchandise 
traffic  on  the  railways  of  the  said  companies  shall  be  the  rates 
and  charges  specified  in  the  schedule  to  this  Order  annexed,  and 
shall  be  subject  to. the  classification,  regulations,  and  provisions 
set  forth  in  the  said  schedule."  It  thus  appears  that  it  purports 
to  deal  with  all  the  rates  and  charges  *'  in  respect  of  merchandise 
traffic  on  the  railways  of  the  said  companies,"  and  I  have  no 
difficulty,  therefore,  in  coming  to  the  conclusion  that  no  rate 
can  be  charged  by  the  Midland  Railway  Company  in  respect  of 
merchandise  traffic  on  its  railways  which  is  not  within  the 
maximum  prescribed  by  such  order.  It  was  strongly  pressed 
upon  us  that  the  order  did  not  apply  to  services  which  the 
railway  company  were  not  compellable  to  render,  and  it  was 
claimed  that  with  respect  to  such  services  they  were  in  the  same 
position  as  ordinary  traders  and  could  make  such  contracts  as 
they  chose,  and  in  support  of  this  cont^tion  the  cases  of  Stone 
d  Co.  V.  Midland  By.  Co.  (1)  and  Watson,  Todd  d  Co.  v. 
Midland  By.  Co.  and  London  and  North  Western  By.  Co.  (2) 
were  quoted.  I  cannot  accept  the  contention,  nor  do  I  think 
that  either  of  the  two  cases  referred  to  supports  it.  If  the 
schedule  be  carefully  examined  numerous  instances  will  be  found 

(1)  [1908]  1  K.  B.  741 ;  [1904]  1  K.  B.  669. 
(2)  9  By.  &  Ca.  Tr.  Caa.  90. 
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in  whieh  rates  for  voluntary  services  are  dealt  with  and  their  c.  a. 
amount  limited.  For  example,  in  s.  5  we  have  many  such  1908 
services  enumerated,  such  as  "  services  rendered  by  the  company  mtolakd 
at  or  in  connection  with  sidings  not  belonging  to  the  company,"  Railway 
''  the  collection  or  delivery  of  merchandise  outside  the  terminal  Mybbs, 
station,"  &c.,  and  s.  9  deals  with  the  provision  of  trucks  for  the  limited.' 
conveyance  of  merchandise  in  such  cases  as  those  which  are 
included  in  class  A,  where  the  cliarge  for  trucks  is  not  included 
in  the  maximum  rates  specified,  and  where  the  company  cannot 
be  required  to  provide  such  trucks.  The  general  proposition 
contended  for  by  the  railway  company  cannot,  therefore,  be 
supported,  and  a  closer  examination  of  the  schedule  leads 
me  to  the  conclusion  that  maximum  charges  for  all  services 
within  the  scope  of  the  undertaking  of  the  company  are 
provided  for  in  it,  except  in  one  or  two  cases  which  are  expressly 
excepted.  The  case  of  Stofie  d  Co.  v.  Midland  Ry.  Co.  (1) 
illustrates  one  of  these  exceptions.  The  carriage  of  perishable 
merchandise  by  passenger  train  is  provided  for  in  Part  Y.  But  the 
charges  in  Stone's  Case  (1)  were  for  the  conveyance  by  passenger 
train  of  non-perishable  merchandise.  Now  s.  27  of  the  schedule 
reads  as  follows:  ''The  foregoing  provisions  shall,  so  far  as 
applicable,  apply  to  merchandise  when  conveyed  by  passenger 
train  under  Fart  Y. ;  but,  save  as  aforesaid  and  so  far  as  is 
provided  by  Fart  Y.,  nothing  herein  contained  shall  apply  to  the 
conveyance  of  merchandise  by  passenger  train,  or  to  the  charges 
which  the  company  may  make  therefor."  The  ''  free  hand  to 
contract,"  therefore,  for  which  the  railway  company  contend, 
was  indeed  possessed  by  them  in  the  circumstances  to  which 
the  case  of  Stone  dt  Co.  v.  Midland  By.  Co.  (1)  relates.  But  they 
possessed  it  not  by  reason  of  the  general  principle  contended 
for,  but  by  reason  of  the  above  special  exception  in  their  favour 
under  the  circumstances  of  that  case.  The  case  of  Watson, 
Todd  A  Co.  v.  Midland  Ry.  Co.  and  London  and  North  Western 
Ry.  Co.  (2)  illustrates  another  exception.  It  relates  to  charges 
for  services  which  included  matters  outside  the  scope  of  the 
undertaking  of  the  company,  namely,  acts  performed  neither  on 

(1)  [1908]  1  K.  B.  741  ;  [1904]  1  K  B.  669. 
(2)  9  By.  &  Ca.  Tr.  Oae.  90. 
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their  railways  nor  on  sidings  of  those  railways  belonging  to 
other  persons.  These  services  consisted  in  making  provision 
~  for  the  conveyance  of  merchandise  upon  railways  not  belong- 
ing to  the  company  and  its  delivery  at  stations  not  on  their 
lines,  and  the  Court  naturally  held  that  the  railway  company 
were  entitled  to  charge  for  these  wholly  extraneous  services 
rendered  by  them  through  their  agents  off  their  system  at  such 
prices  as  they  thought  fit.  They  were  outside  the  language  of 
s.  4  of  the  order  and  of  Part  lY.  of  the  schedule.  Neither  of 
these  cases,  therefore,  supports  the  contention  of  the  railway 
company  that  where  services  are  rendered  on  the  system  of  the 
railway  company  itself  but  are  not  obligatory  there  is  entire 
freedom  of  contract. 

I  will  now  proceed  to  examine  the  terms  of  the  Act  in  order 
to  ascertain  what  its  provisions  are  with  regard  to  the  maxi- 
mum charges  for  such  sei-vices  as  those  with  which  we  have 
to  deal  in  the  present  case.  The  actual  maximum  rates  and 
charges  are  set  out  in  a  schedule  which  is  divided  into  six 
parts,  which  must  be  read  in  connection  with  the  introductory 
sections,  which  are  twenty -eight  in  number.  Of  these  sections 
the  one  that  is  most  important  for  our  purpose  is  the  first,  which 
specifies  the  character  of  each  of  the  six  parts  into  which  the 
schedule  is  divided.  It  speaks  of  Parts  I.,  II.,  and  III.  as  con- 
taining the  maximum  rates  and  charges  authorized  in  respect  of 
the  articles  carried,  which  in  the  case  of  Part  I.  consist  of  various 
classes  of  merchandise,  and  in  Parts  II.  and  III.  of  animals  and 
carriages.  But  when  it  speaks  of  Part  lY.  it  changes  its  language. 
It  no  longer  refers  to  the  subject  of  the  conveyance,  but  to  the 
circumstances  under  which  the  charge  may  be  made.  The  exact 
language  is  as  follows:  ''Part  lY.,  specifying  the  exceptional 
charges  mentioned  in  such  part,  and  the  circumstances  under 
which  they  may  be  made.''  It  then  goes  on  to  describe  Part  Y. 
and  Part  YI.,  partly  as  referring  to  the  special  articles  conveyed 
and  partly  to  the  provisions  and  regulations  applying  thereto. 
When  we  turn  to  the  schedule  itself  we  find  that  this  descrip- 
tion is  quite  accurate.  Parts  I.,  II.,  and  III.  deal  with  special 
classes  of  merchandise  and  specify  the  maximum  rates  for  con- 
veyance and  terminal  charges  in  respect  of   them.    Part  Y. 
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refers  to  the  carriage  of  perishable  merchandise  by  passenger       o.  a. 
train,   and  Fart  YI.  to  small  parcels  by  merchandise   train.       i908 
On  the  other  hand  Part  IV.,  with  which  we  have  to  deal  in    midland 
the    present  case,    is    headed    "Exceptional    Class,"    and    it    ^ii-wat 
specifies,  in  a  way  to  which  I  will  presently  refer  more  in      Mtbbs, 
detail,  the  charges  to  be  made  under  exceptional  circumstances,    limited.'* 
These  circumstances  are  in  most  cases  due  to  the  exceptional      n^er 
character  of  the  articles  conveyed,  but  in  the  last  item  in  the   ^^^^  ^'^' 
schedule  the  charges  are  expressed  to  be  due  to  accommodation 
or  services    rendered    at    the    desire  of    the  trader,   without 
specifying  or  limiting  any  class  of  merchandise  to  which  they 
refer.    It  is  under  this  last  item  of  Part  IV.  of  the  schedule 
that  in  my  opinion  the  charge  in  the  present  case  comes. 
The  exact  description  given  in  the  schedule  for  this  item  is, 
"  For  any  accommodation  or  services  provided  or  rendered  by 
the    company   within  the  scope  of  their  undertaking  by  the 
desire  of  a  trader,  and  in  respect  of  which  no  provisions  are 
made  by  this  schedule."    And  the  maximum  charge  which  the 
company  are  authorized  to  make  in  respect  of  this  item  is  thus 
described :  **  Such  reasonable  sum  as  the  company  may  think  fit 
in  each  case." 

Counsel  for  the  company  contended  that  the  whole  of  this 
schedule  related  to  things  obligatory  on  the  company.  But 
it  is  obvious  that  this  cannot  be  the  case.  One  item  is  for 
'*  dangerous  goods."  The  railway  companies  are  specially 
exempted  by  statute  from  any  obligation  to  carry  dangerous 
goods.  Therefore  this  part  of  the  schedule  cannot  be  restricted 
to  obligatory  services.  To  my  mind  it  is  clear  that  the  Legisla- 
ture intended  in  this  part  of  the  schedule  to  fix  a  maximum 
charge  for  services  rendered  which  were  not  obligatory,  but  which 
the  railway  company  were  able  to  render  by  means  of  their  under- 
taking which  had  been  created  by  them  under  and  by  means  of 
statutory  assistance,  and  I  can  see  nothing  unfair  or  unreasonable 
in  the  Legislature  putting  limits  to  the  charges  to  be  made 
for  such  services,  provided  that  the  maximum  which  it  fixes 
in  regard  to  them  is  not  unreasonably  low.  The  freedom 
accorded  by  the  Legislature  to  the  railway  companies  in  respect 
of  such  services  rendered  upon  their  system  is  rarely,  if  ever,  an 
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(\  A.       abmlnte  freedom.    I  doubt  whether  any  raflway  would  be  allowed 

1908        to  shew  nndoe  preference  to  any  body  of  men  in  respect  of  any 

~  MiDLAra    '^^^  services.    Whether  they  were  obligatory  or  not,  a  raOway 

Bailwat    company  would  have  great  difficulty  in  supporting  a  charge 
Htebs.      which  was  different  according  to  whether  the  consignor  held 

Limited/'  o^^  type  of  political  views  or  another,  or  even  according  to 
p^^^^      whether  he  was  a  shareholder  in  the  company  or  not.    That 

Mtmium  hj  ^^  limitations  imposed  by  the  L^iislature  on  the  charges  to 
be  made  in  respect  of  items  appearing  in  Part  IT.  are  reason- 
able is  not  open  to  doubt.  For  the  only  limitation  is  that 
they  shall  be  reasonable.  But  this  is  a  real  limitation. 
Whether  or  not  they  are  reasonable  is  a  question  of  &ct,  and 
in  case  of  difference  it  must  be  decided,  as  in  the  case  of  all 
other  differences  affecting  the  rights  of  parties,  by  the  tribunals 
of  the  land.  Accordingly  a  consignor  who  has  received  from 
the  railway  company  services  within  Part  lY.  of  the  schedule 
is  entitled  to  challenge  the  reasonableness  of  the  charge  made  in 
respect  of  them,  and  to  have  that  issue,  if  necessary,  tried  by  a 
jury,  unless  there  is  some  legislation  which  remits  it  to  a  special 
tribunal.  In  this  case  the  Court  made  an  order  that  it  should 
be  tried  by  a  special  jury,  and,  in  my  opinion,  the  judge  was  not 
entitled  to  withdraw  it  from  them. 

I  do  not  desire  that  anything  1  have  said  should  be  inter- 
preted to  mean  that  the  jury  was  not  entitled  in  deciding 
this  issue  to  take  into  consideration  the  conduct  of  the  parties, 
including  the  fact  that  the  defendants  had  continued  to  consign 
their  coal  to  the  wait  order  sidings  after  receiving  notice  of 
the  charge  which  the  railway  company  intended  to  make  in 
respect  of  delay  in  giving  the  requisite  forwarding  orders. 
But  the  defendants  were  entitled,  if  they  could  do  so,  to  shew 
that,  from  the  nature  of  the  business,  the  essentiality  of  the 
employment  of  the  system  of  wait  order  sidings  was  so  absolute 
that  they  had  no  effective  choice,  and  that  they  must  either 
send  their  consignments  to  these  sidings  or  stop  business. 
In  the  presence  of  such  evidence  as  this  the  jury  might  be 
entitled  to  say  that  the  conduct  of  the  defendants  was  not 
conclusive  as  to  the  reasonableness  of  the  charge.  If  it  was 
not  conclusive  as  to  the  fact  of  reasonableness,  it  could  not,  in 
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my  opinion,  amount  to  a  waiver  of  the  right  of  the  defendants 
to  challenge  the  reasonableness  of  the  charge,  because  the  Courts 
would  not,  in  my  opinion,  enforce  any  claim  of  a  railway  com- 
pany for  charges  in  excess  of  the  maxima  which  by  the  statute 
they  were  entitled  to  demand. 

For  these  reasons  I  am  of  opinion  that  although  the  conduct 
of  the  defendants  was  such  that,  if  they  had  been  dealing  with 
a  party  under  no  statutory  restrictions  as  to  the  amount  of 
his  charges,  the  Court  ought  to  have  inferred  the  existence  of 
a  contract  to  pay  the  sum  demanded,  yet,  in  view  of  the 
statutory  restrictions  to  which  I  have  referred,  the  defendants 
were  entitled  to  have  the  reasonableness  of  the  charge  pro- 
nounced upon  by  the  jury,  and  that  this  appeal  ought  to  be 
allowed  and  the  case  go  back  for  trial. 


a  A. 
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Buckley  L.J.    I  agree,  and  I  cannot  usefully  add  anything. 

Appeal  allowed. 


Solicitors:  L.  H.  Falck;  Beak  d  Co. 


H.  B.  H. 
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^^^^j,^^  THE  KING  V.  LOCAL  GOVERNMENT  BOARD. 

^1^^  i»  Ex  parte  SOUTH   STONEHAM  UNION. 

Local  Oovemment — Poor  Law — DUscluHon  of  Union — Uniting  of  ParisJies — 
ConHnt  of  Guardians — Divided  Parishes  and  Poor  Law  Amendment  Act, 
1876  (39  d:  40  Viet.  c.  61),  s.  11— Poor  Law  Amendment  Act,  1844 
(7  cfe  8  Vict.  c.  101),  s,  64. 

The  Divided  Parifihes  and  Poor  Law  Amendment  Act,  1876,  b.  11, 
empowers  the  Local  Gk>Yernment  Board  to  dissolve  **  any  union,  whether 
formed  under  the  Poor  Law  Amendment  Act,  1834,  or  otherwise  "  : — 

Ildd  by  Cozens-Hardy  M.E.  and  Fletcher  Moulton  L.J.  (Buckley  L.J. 
dissenting),  that  the  section  applied  to  a  imion  formed  under  a  local 
Act  which  created  for  ever  a  corporation  of  guardians  (which  the 
Local  Government  Board  had  no  power  to  dissolve)  with  authority 
to  rate  within  the  district  in  an  exceptional  manner. 

The  Poor  Law  Amendment  Act,  1844,  s.  64,  provides  that  it  shall  not 
be  lawful  for  the  Poor  Law  Commissioners  (now  represented  by  the 
Local  Oovemment  Board)  to  unite  to  another  parish  for  poor  Jaw 
purposes  a  parish  of  more  than  20,000  persons  where  the  relief  of 
the  poor  has  hitherto  been  administered  in  that  parish  by  guardians 
appointed  under  a  local  Act,  and  not  by  overseers  of  the  poor,  unless 
they  obtain  the  consent  in  writing  of  two-thirds  at  least  of  such 
guardians : — 

Heldt  that  this  section  was  not  confined  to  a  parish  having  its  own  board 
of  guardians,  but  applied  to  a  parish  forming  part  of  a  union. 

Appeal  from  an  order  of  the  Divisional  Court  discharging  a 
rule  nisi  calling  on  the  Local  Government  Board  to  shew  cause 
why  an  order  made  by  them  on  January  24,  1908,  should  not  be 
quashed. 

The  order  of  the  Local  Government  Board,  after  reciting  s.  11 
of  the  Divided  Parishes  and  Poor  Law  Amendment  Act,  1876, 
and  reciting  that  by  a  local  Act  (18  Geo.  S,  c.  1.),  intituled  ''  An 
Act  for  better  regulating  the  poor  and  repairing  the  highways 
within  the  town  and  county  of  the  town  of  Southampton,"  it  was 
enacted  that  the  several  parishes  within  the  town  and  county  of 
Southampton  and  the  liberties  thereof  should  be  united  into  one 
district,  hereinafter  referred  to  as  ''the  local  Act  union," 
for  the  purpose  of  maintaining,  relieving,  and  employing  the 
poor  of  the  said  several  parishes,  and   reciting  also   that  the 
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county  borough  of  Southampton  comprised  the  several  parishes  c.  A. 

of  AH  Saints,  Holy  Bhood,  St.  John,  St.  Lawrence,  St.  Mary,  i908 

and  St,  Michael,  which  were  included  in  the  local  Act  union,        r^^ 

and  also  the  parishes  of  Portswood   and   Shirley,  which  were  looaj^ 

included  in  the  South  Stoneham  Union,  and  that  it  appeared     Govern- 
ment Board. 
to  the  Local  Government  Board  to  be  expedient  that  the  local  Act      gouTH 

union  should  be  dissolved,  and  that  the  parishes  comprised  in    Stoneham 

that  union,  together  with  the  parishes  of  Portswood  and  Shirley,    HoopaHe. 

should  be  united  for  the  administration  of  the  laws  for  the  relief 

of  the  poor,  provided  (art.  1)  that  from  and  after  March  26, 

1908,    (1.)  the  local  Act  union  should  be  dissolved;    (2.)   the 

parishes  of  Portswood  and  Shirley  should  be  separated  from  the 

South  Stoneham  Union;    (8.)    the  said  several  parishes  of  All 

Saints,  Holy  Bhood,  Portswood,  St.  John,  St.  Lawrence,   St. 

Mary,   St.    Michael,    and    Shirley   should  be   united   for    the 

administration   of    the  laws  for  the  relief  of    the  poor  and 

should  form  a  union  to  be  termed  the  Southampton  Union. 

The  parish  of  St.  Mary  at  the  last  census  contained  more 
than  20,000  inhabitants.  ' 

The  local  Act,  18  Geo.  8,  c.  1.,  which  was  passed  in  1778, 
after  creating  the  imion  above  mentioned,  incorporated  a  body  of 
guardians  to  continue  for  ever,  to  whom  the  care  and  manage- 
ment of  the  poor  of  the  several  parishes  forming  the  union  should 
be  committed,  and  prescribed  the  manner  in  which  the  guardians 
should  be  elected.  It  also  empowered  the  corporation  of  guar- 
dians to  purchase  and  receive  estates,  vested  in  them  a  building, 
known  as  St.  John's  Hospital,  for  a  workhouse,  and  authorized 
them  to  levy  rates  in  a  special  manner  as  therein  provided,  and 
it  contained  exceptional  provisions  as  to  the  persons  rateable 
thereunder. 

Sect.  11  of  the  Divided  Parishes  and  Poor  Law  Amendment 
Act,  1876  (89  &  40  Vict.  c.  61),  provided  as  follows:  "If  it  shaU 
appear  to  the  Local  Government  Board  that  it  is  expedient  for 
rectifying  the  areas  of  management  or  otherwise  for  the  better 
administration  of  the  relief  of  the  poor  that  any  union,  whether 
formed  under  the  Poor  Law  Amendment  Act,  1884,  or  otherwise, 
should  be  dissolved,  the  said  board  may,  after  inquiry  held  in 
some  one  of  the  unions  to  be  affected,  after  public  notice,  so  that 


S70  KING'S  BENCH  DIVISION.  [1909] 

a  A.  all  perfions  interested  in  the  same  may  attend  and  be  heard 

1906  thereat,  issne  their  order  for  the  dissolotion  of  any  saeh  onion, 

^^  and  such  dissolution  shall  have  the  same  effect  and  be  attended 

^-  by  the  same  consequences  as  in  the  case  of  a  union  dissolved 

oovERv-  under  the  provisions  of  the  said  Act  of  1884." 

MBKT  BOARD,     g^^  ^  ^^  ^^^  p^^  ^^  Amendment  Act,  1844  (7  4  8  Vict. 

South 

htoneham  c.  101),  after  prescribing  the  manner  in  which  guardians  under 

!!>.  parte,  local  Acts  should  couduct  their  proceedings,  continued  as 
follows:  ''Provided  always,  that  when  the  reUef  of  the  poor 
has  been  hitherto  administered  in  any  parish  by  guardians 
appointed  under  a  local  Act,  and  not  by  overseers  of  the  poor,  if 
such  parish,  according  to  the  last  enumeration  of  the  population 
published  by  authority  of  Parliament,  contain  more  than  twenty 
thousand  persons,  it  shall  not  be  lawful  for  the  said  commis- 
sioners," (now  the  Local  Government  Board)  **  after  the  passing 
of  this  Act,  without  the  consent  in  writing  of  two-thirds  at  least 
of  such  guardians,  to  declare  such  parish  to  be  united  with  any 
other  parish  for  the  administration  of  the  laws  for  the  relief  of 
the  poor  .  .  .  ." 

The  guardians  of  the  poor  of  South  Stoneham  Union  applied 
for  a  writ  of  certiorari  to  quash  this  order.  The  principal 
grounds  of  the  application  were  (1.)  that  the  Local  Grovemment 
Board  had  no  power  to  dissolve  the  local  Act  union  under  s.  11 
of  the  Act  of  1876 ;  (2.)  that  with  respect  to  the  parish  of  St.  M^ry 
they  had  not  obtained  the  consent  of  two-thirds  of  the  guardians 
as  required  by  s.  64  of  the  Act  of  1844  to  the  uniting  of  that 
parish  with  the  other  parishes.  A  third  ground  was  based  upon 
the  construction  of  the  Poor  Law  Amendment  Act,  18S4  (4  &  6 
Will.  4,  c.  76),  and  had  reference  to  the  separation  of  the  two 
parishes  of  Portswood  and  Shirley  from  South  Stoneham  Union 
and  the  joining  of  them  to  the  new  union,  but  this  ground  was 
not  insisted  upon  before  the  Court  of  Appeal.  The  applicants 
having  obtained  a  rule  nisi,  the  rule  was  discharged  by  the 
Divisional  Court  (Lawrance,  Darling,  and  Walton  JJ.). 

The  Court  held  (1.)  that  the  Local  Government  Board  under 
8.  11  of  the  Act  of  1876  had  power  to  dissolve  any  union, 
whether  formed  under  a  general  or  a  local  Act ;  (2.)  that  under 
the  Act  of  1884  they  had  power  to  separate  the  two  parishes 
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from  the  South  Stoneham  Union  and  add  them  to  the  new  c.  a. 
miion  ;  (8.)  that  the  consent  of  the  guardians  was  not  required,  1908 
inasmuch  as  s.  64  of  the  Act  of  1844  applied  only  to  a  case        J^ 

where  the  guardians  were  appointed  for  a  single  parish,  and  not  ^ 

to  a  case  where  they  were  guardians  of  a  union  of  which  the  GoysBir- 

parish  formed  part.     They  therefore  held  that  the  order  of  the  go^TH 

Local  Government  Board  was  valid.  Stokbhah 


The  applicants  appealed. 

Avory,  K,C.,  S.  H.  Emanuel^  and  jR.  S.  Clease,  for  the  appli- 
cants. First,  B.  11  of  the  Act  of  1876  does  not  by  virtue  of  the 
words  ''  whether  formed  under  the  Poor  Law  Amendment  Act, 
1884,  or  otherwise  "  empower  the  Local  Government  Board  to 
make  an  order  which  impliedly  repeals  the  local  Act  of  1778.  It 
is  an  established  principle  of  construction  that  a  general  Act 
does  not  by  general  words  repeal  by  implication  a  particular 
local  Act  if  the  words  are  capable  of  a  reasonable  interpretation 
without  involving  that  repeal :  Thorpe  v.  Adavis,  (1)  Here  the 
words  ''  or  otherwise "  can  be  satisfied  by  making  the  section 
applicable  to  unions  formed  under  Gilbert^s  Act  (22  Geo.  8, 
c.  88),  which  is  a  general  Act,  without  extending  it  to  unions 
formed  under  a  local  Act.  Moreover,  s.  2  of  the  Poor  Law 
Amendment  Act,  1867,  makes  special  provision  for  this  very  case 
ai)d  prescribes  the  course  to  be  pursued  by  the  Local  Govern- 
ment Board  where  it  is  desired  to  repeal  or  alter  a  local  Act. 
This  is  an  attempt  on  the  part  of  the  Local  Government  Board 
to  do  under  the  Act  of  1876  what  they  ought  to  have  done  under 
the  Act  of  1867,  and  this  is  the  first  time  the  attempt  has  ever  been 
made.  Further,  there  are  special  reasons  why  the  Act  of  1876 
should  not  apply  to  unions  formed  under  this  particular  local  Act, 
for  the  Act  incorporates  a  body  of  guardians  to  continue  for  ever 
and  gives  them  special  powers  of  rating,  and  it  is  anomalous  that 
the  Local  Government  Board,  who  have  admittedly  no  power  to 
dissolve  the  guardians,  should  nevertheless  have  power  to  dissolve 
the  union.  [Upon  this  point  they  also  referred  to  Rex  v.  St. 
Pancras  (2)  and  Rex  v.  WhitechapeL  (8)] 

(1)  (1871)  L.  E.  6  0.  P.  126,  136.  (2)  (1837)  6  A.  &  E.  1. 

(3)  (1837)  6  A.  &  E.  34. 


Union, 
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CA.  Seeondly,  under   s.   64  of  the  Poor  Law  Amendment  Act, 

1906       1844,  the  parish  of  St  Mary,  whieh  has  a  population  of  over 

i[^        £0,000  inhabitants  and  is  a  parish  in  whieh  the  relief  of  the  pocv 

^'         has  hitherto  been  administered  by  guardians  appointed  under  a 

aoFEBV'    local  Act,  cannot  be  nnifced  with  any  other  parishes  without  the 

^^^'  consent  of  at  least  two-thirds  of  the  guardians,  whieh  admittedly 

Sto.hehah  has  not  been  obtained.     The  words  of  this  section  are  large 

Bag  parte,    enough  to  include  every  parish  in  whidi  the  relief  of  the  poor 

is   administered   by  guardians   appointed   under  a  local  Act, 

although    those    guardians   act   for  other    parishes  also,  and 

there  is  no  reason  for  limiting  the  section  to  a  parish  having  a 

separate  board  of  guardians  of  its  own.     The  order  of  the  Loeal 

Government  Board  is  therefore  ultra  vires. 

The  Solicitor-General  (Sir  Samuel  Evans,  K.C.)  and  Rawlatt, 
for  the  respondents.  First,  the  words  ''  or  otherwise  "in  s.  11 
of  the  Act  of  1876  are  wide  enough  to  include  every  kind  of 
union,  whether  formed  under  a  general  or  a  local  Act.  The 
interpretation  clause  (s.  44)  imports  the  definitions  of  the  Act  of 
1884  by  reference,  and  the  definition  of  the  word  **  union  "  in 
the  Act  of  1834  includes  unions  formed  under  any  local  Act.  It 
is  said  that  a  provision  empowering  the  Local  Government  Board 
to  dissolve  any  union,  whether  formed  under  the  Act  of  1834  or 
otherwise,  must  be  limited  to  unions  formed  under  the  Act  of 
1834  or  Gilbert's  Act  and  not  otherwise.  There  is  no  ground  for 
cutting  down  the  plain  words  of  the  statute.  The  fact  of  the 
continued  existence  of  the  board  of  guardians  after  the  dissolu- 
tion of  the  union  creates  no  difficulty,  and  such  a  state  of  things 
has  been  provided  for  by  the  Legislature :  Dissolved  Boards  of 
Management  and  Guardians  Act,  1870;  Morton  v.  Bank  of 
England  (1) ;  Poor  Law  Authorities  (Transfer  of  Property)  Act, 
1904.  Secondly,  s.  64  of  the  Act  of  1844  deals  only  with  the 
case  of  a  parish  having  its  own  board  of  guardians,  and  has  no 
application  to  the  guardians  of  a  union. 
Avory,  K.C,  replied. 

Cur,  adv,  vulL 

April  1.     Gozbns-Hardy  M.B.     This    appeal  raises  several 
important  and  difficult  questions  as  to  the  meaning  and  effect  of 
(1)  [1904]  1  Ch.  664. 
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certain  sections  in  the  various  Poor  Law  Acts  from  1834  to  1876.  c.  a. 

In  form,  it  is  an  application  to  make  absolute  a  rule  nisi  for  a  1908 

writ  of  certiorari  to  remove  into  the  King's  Bench  Division  an  r^^ 

order  made  by  the  Local  Government  Board  by  which  a  local  loc'^l 

Act  union  was  dissolved  and  the  parishes  comprising  that  union     Govbrn- 

.  .        MBNT  Board. 

with  two  additional  parishes  were  formed  into  a  new  union,      south 

The  material  facts  may  be  shortly  stated.  In  177S  a  local  Act  stonkham 
was  passed  the  title  of  which  was  *'  An  Act  for  better  regulating  Ex  parte, 
the  poor  and  repairing  the  highways  within  the  town  and  county  ooMi^I^BMxdj 
of  the  town  of  Southampton."  By  s.  1  the  several  parishes 
within  the  said  town  and  county  were  united  into  one  district  for 
the  purpose  of  maintaining,  relieving,  and  employing  the  poor 
of  the  said  several  parishes,  and  a  corporation  of  guardians  was 
constituted  to  continue  for  ever  within  the  said  district,  to'  whom 
the  care  and  management  of  the  poor  of  the  several  parishes  was 
committed.  By  s.  8  provision  was  made  for  the  election  of 
guardians  in  each  parish.  By  s.  8  St.  John's  Hospital  was 
vested  in  the  corporation  of  guardians  thereby  constituted,  to  be 
used  as  a  workhouse.  By  s.  18  the  guardians  had  power  to 
borrow  on  security  of  the  rates  which  by  s.  21  they  were 
empowered  to  levy  upon  the  whole  district,  and  not  upon  the 
separate  parishes.  By  ss.  25  and  26  certain  provisions  were 
made  as  to  rating,  differing  from  the  general  common  law  pro- 
visions. The  general  Poor  Law  Act  of  1884  in  many  sections 
shews  that  Parliament  contemplated  at  least  three  kinds  of  unions, 
namely,  (1.)  unions  formed  under  the  Act  of  1884 ;  (2.)  unions 
formed  under  Gilbert's  Act  (22  Geo.  8,  c.  88) ;  and  (8.)  unions 
formed  under  local  Acts :  see  ss.  29,  42,  and  109,  containing 
a  definition  of  ''union."  By  s.  82  the  Commissioners,  now 
represented  by  the  Local  Government  Board,  are  empowered 
to  declare  ''any  union,  whether  formed  before  or  after  the 
passing  of  this  Act  (except  when  united  for  the  purposes  of 
settlement  or  rating),  to  be  dissolved  or  any  parish  or  parishes  to 
be  separated  from  or  added  to  any  such  union."  In  my  opinion 
the  local  Act  union  falls  within  the  exception,  and  this  section 
cannot  be  relied  upon  by  the  Local  Government  Board.  The 
Act  of  1884  left  it  very  doubtful  what  would  happen  to  the 
property  of  a  dissolved  union.     The  doubt  was  at  least  partly 
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c.  A.       removed  by  b.  3  of  the  Act  o!  1885  (5  &  6  Will.  4,  c.  69),  which 
1908       authorized  the  guardians  or  trustees  of  any  dissolved  union  to 
J^^        9ell  and  dispose  of  the  property  which  did  belong  to  the  dissolved 
"'         union,  and  to  apply  the  proceeds  of  sale  for  the  advantage  of  the 
CtovBBK-    dissolved  union  as  the  Poor  Law  Commissioners  might  approve. 
TH    ^y  B-  7  of  that  Act  guardians  of  every  union  formed  under  the 
stonbbam    Act  of  1834  were  incorporated.    It  is  therefore  apparent  that  the 
Sof  parti,    power  to  dissolve  a  union  existed  notwithstanding  that  no  power 
ooa^i^^aMidy  was  given  to  dissolve  the  corporation  of  the  guardians  of  the 
^^       dissolved  union,  unless  indeed  such  power  could  be  held  to  be 
implied.    In  1870  there  was  further  legislation  on  the  conse- 
quences of  dissolution,  but  it  does   not   appear  necessary  to 
consider  it  in  detail.    In  1844  an  amendment  Act  was  passed. 
It  contains  clauses  for  the  protection   of   some  parishes  con- 
taining more  than  20,000  inhabitants.    In  the  middle  of  s.  64 
is  found  a  proviso  which  seems  to  have  no  relation  to  the 
earlier  part  of  the  section.    It  must,  I  think,  be  regarded  as 
a  separate  and  independent  enactment.     [The  Master  of  the 
Bolls  read  the  proviso,  and  continued : — ^]  It  is  admitted  that  St. 
Mary's,  one  of  the  parishes  affected  by  the  order  of  the  Local 
Government  Board,  has  more  than  20,000  inhabitants,  and  that 
no  consent  has  been  given  by  two-thirds  of  the  guardians  of  the 
local  Act  union.    It  is  argued  on  the  part  of  the  appellants  that 
even  if,  under  the  powers  conferred  by  the  Act  of  1876  hereafter 
referred  to,  it  is  competent  to  the  Local  Government  Board  to 
dissolve  the  local  Act  union,  which  is  denied,   s.  64  prevents 
the  Local  Government  Board  from  uniting  St.  Mary's  with  the 
other  parishes,  and  that  on  this  ground  the  order  is  bad.     On 
the  other  hand  it  is  contended  by  the  Solicitor-General  and  Mr. 
Bowlatt  that  the  section  applies  only  to  a  parish  having  its  own 
board  of  guardians,  and  not  to  a  parish  forming  part  of  a  union. 
I  have  felt  considerable  difficulty  in  satisfying  myself  as  to  the 
meaning  of  the  section,  but  I  have  come  to  the  conclusion  that 
the  construction  adopted  by  the  appellants  is  correct.    By  whom 
has  the  relief  of  the  poor  in  St.  Mary's  been  administered? 
Certainly  not  by  overseers,  but  by  guardians  appointed  under 
the  local  Act  of  1773.  I  am  not  prepared  to  insert  after  guardians 
the  words  ''  of  that  parish  "  so  as  to  limit  the  section  to  the  case 
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of   ftn    autonomouB    parish.      The    guardians    of    the    union       c.a. 
administer  the  relief  of  the  poor  in  the  parish,  and  I  see  no        19O8 
impropriety  in  allowing  the  guardians  of  the  union  to  have  a  voice        ^^ 
when  it  is  proposed  to  add  such  an  important  parish  in  their      ^• 
district  to  another  parish  or  parishes.    The  words  of  s.  64  exactly    Goyebk- 
describe  the  circumstances  of  the  present  case,  although  the 
Legislature  probably  never  contemplated  such  a  state  of  things,   stonehah 
It  remains  to  consider  the  Act  of  1876,  for  it  is  under  the  powers    jex  parte. 
conferred  by  s.  11  of  that  Act  that  the  order  purports  to  be  ckite^-oudy 
made.    [The  Master  of  the  Rolls  read  s.  11,  and  continued : — ]        ^*^* 
Sect.  11  must  be  read  with  s.  44,  which  in  effect  incorporates  the 
definition  of  "union"  found  in  s.  109  of  the  Act  of  1884.    The 
question  is  whether  the  words  of  s.  11,  the  generality  of  which  is 
manifest,  can  be  cut  down  so  as  to  make  the  section  apply  only  to 
unions  formed  under  the  Act  of  1884  or  under  Gilbert's  Act.  It  is 
true  that  a  public  Act  is  not  presumed  to  affect  prior  local  Acts,  and 
that,  if  there  is  room  for  doubt,  the  public  Act  ought  to  be  so 
construed  as  not  to  affect  them.    I  do  not  feel  able  to  limit  the 
words  in  the  present  case.    The  Act  of  1876  is  one  of  a  series  of 
Acts  which  beyond  all  doubt  in  many  ways  deal  with  unions 
formed  under  local  Acts,  and  there  is  nothing  improbable  in 
such  unions  being  within  the  operation  of  s.  11.     The  words 
"  whether  formed  under  the  Act  of  1834  or  otherwise  "  are  not 
restrictive  of  the  meaning  attached  to  the  word  ''  union  "  stand- 
ing alone,  but  are  really  emphatic  to  make  it  clear  that  the 
section  does  not  refer  only  to  unions  formed  under  the  Act  of 
1884.    I  am  fully  alive  to  the  strange  consequences  which  thus 
follow  from  the  act  of  a  Grovemment  department.    The  corpora- 
tion created  by  the  Act  of  1778  is  not  dissolved,  but  the  whole 
principles  of  rating  which  have  been  in  force  for  186  years  are 
altered  by  a  stroke  of  the  pen  to  the  grievous  prejudice,  it  may 
be,  of  many  of  the  ratepayers  of  the  district.     But  I  cannot 
escape  from  the  language  used  in  s.  11.    Nor  can  I  see  any 
sufficient  reason  for  holding  that  the  section  applies  to  some  only 
of  the  unions  formed  under  local  Acts,  according  as  the  provisions 
of  those  local  Acts  are  more  or  less  analogous  to  the  provisions 
of  the  general  law.    The  result  is  that,  in  my  opinion,  although 
it  is  competent  to  the  Local  Government  Board  to  dissolve  the 
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c.  A.  union  formed  by  the  local  Act  of  1778,  it  is  not  competent  to  the 

1908  Local  Government  Board  to  deal  with  the  parish  of  St.  Mary's  as 

^^  it  is  dealt  with  in  the  order.    I  therefore  think  that  the  order 

.  ^*  of  the  Divisional  Court  discharging  the  rule  nisi  was  wrong,  and 

GovEBN-  that  the  appeal  must  be  allowed  and  the  rule  for  a  certiorari  be 

ar.r.n,^      mado  absolute. 
South 

Stoneham 

Mb  parte,  Flbtchbr  Moulton  L.J.  I  am  of  the  same  opinion.  The 
special  Act  on  which  the  questions  in  this  case  principally  turn 
was  passed  in  1778.  The  period  covered  by  the  legislation 
which  bears  on  the  questions  at  issue  covers,  therefore,  all  the 
stages  of  the  modem  legislation  with  regard  to  the  relief  of  the 
poor,  and  it  will  be  necessary  to  examine  the  growth  of  that 
legislation  in  order  fully  to  understand  its  scope  and  effect. 

The  administration  of  the  poor  law  commenced,  in  the  reign 
of  Elizabeth  by  being  placed  in  the  hands  of  the  parishes. 
Apparently  public  opinion  at  first  tended  towards  the  view  that 
this  was  an  inconveniently  large  unit,  and  for  a  time  it  was  a 
frequent  custom  to  divide  up  the  parishes  for  dealing  with  the 
relief  of  the  poor.  But  the  contrary  current  set  in,  and  may  be 
said  to  have  continued  to  the  present  time.  Larger  units  were 
found  more  convenient,  especially  when  the  practice  of  building 
poor-houses  became  more  common,  and  the  grouping  of  parishes 
into  unions  has  been  authorized  by  the  Legislature  in  a  very 
large  number  of  cases.  At  first  this  was  done  by  local  Acts 
dealing  with  individual  cases,  of  which  the  Act  in  the  present 
case  is  a  specimen.  But  in  1782  a  general  Act,  known  as 
Gilbert's  Act,  was  passed,  authorizing  parishes  to  unite  for  poor 
law  purposes  by  the  machinery  provided  in  it,  and  many  unions 
were  constituted  in  this  way.  Then  came  the  Poor  Law  Amend- 
ment Act  of  1884,  which  established  the  Poor  Law  Commissioners, 
who  are  now  represented  by  the  Local  Government  Board,  and 
gave  to  them  very  wide  powers  for  regulating  the  poor  law 
administration  throughout  England,  both  where  unions  existed 
and  where  the  relief  was  still  dealt  with  parochially.  It  is  clear 
that  in  framing  this  general  Act  the  Legislature  was  careful  to 
bring  within  its  scope  all  unions  then  existing  or  to  be  formed 
under  that  Act.    In  s.  109»  which  is  the  interpretation  clause,  it 
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is  provided:  "The  word  'union*  shall  be  construed  to  include  c.a. 
any  number  of  parishes  united  for  any  purpose  whatever  under  1908 
the  provisions  of  this  Act,  or  incorporated  under  the  said  Act  ^r^ 
made  and  passed  in  the  twenty-second  year  of  his  late  Majesty      local 

King  George  the  Third,  intituled,  'An  Act  for  the  better  relief  Govkbn- 

WEST  BOABD. 

and  employment  of  the  Poor,'  or  incorporated  for  the  relief  or      south 

maintenance  of  the  poor  under  any  local  Act."    Powers  were   Stonbham 

^  "^  Union, 

given  by  s.  82  to  the  Commissioners  to  dissolve  unions  or  to    Ex  parte. 

separate  from  them   or  add  to  them  any  parish  or  parishes.      pietcber 

But  those  powers  did  not  apply  to  all  unions,  inasmuch  as  those 

that  were  united  for  the  purposes  of  settlement  or  rating  were 

excepted  from  the  provisions  of    the  section.     Nor  were  the 

powers  of  the  Commissioners  absolute.    A  majority  of  not  less 

than  two-thirds  of  the  guardians  of  the  union  affected  must 

concur  in  the  proposed  change. 

By  the  Poor  Law  Amendment  Act,  1844,  the  Legislature  gave 

still  wider  powers  to  the  Commissioners  by  enacting  that  their 

jurisdiction   to   separate   or  add  parishes   from  or  to  a  union 

formed  under  the  Act  of  1884  should  be  exercisable  in  certain 

eases  without  obtaining  the  concurrence  of  the  guardians.    But 

by  a  proviso,  which  appears  by  mistake  to  have  got  into  s.  64  of 

the  Act,  it  provided  that  when  the  relief  of  the  poor  had  been 

administered  in  any  parish  by  guardians  appointed  by  a  local 

Act,  and  not  by  overseers  of  the  poor,  and  such  parish  contained 

a  population  above  20,000,  it  should  not  be  united  with  any  other 

parish  without  the  consent  in  writing  of    two-thirds  of  the 

guardians.    In  1867  the  Legislature  took  a  further  step.    By 

the  Poor  Law  Amendment  Act  of  that  year  it  gave  to  the  Poor 

Law  Board  the  power,  on  the  application  of  the  guardians  of  any 

union  or  parish  where  the  administration  of  the  poor  law  was 

subject  to  the  control  or  regulation  of  a  local  Act,  to  issue  a 

provisional  order   to  repeal  or  alter  such  local  Act.     Such 

provisional  order  was  not  to  have  validity  until  confirmed  by 

Parliament  in  the  usual  way.    This  state  of  things  lasted  until 

the  passing  of  the  Divided  Parishes  and  Poor  Law  Amendment 

Act,  1876.    By  s.  11  of  that  Act  power  was  given  to  the  Local 

Government  Board  to  dissolve    **any  union,   whether  formed 

under  the  Poor  Law  Amendment  Act,  1884,  or  otherwise,"  after 

Vol.  n.  1908.  2  0  2 


878  KING'S  BENCH  DIVISION.  [1908] 

0.  A.  proper  public  inquiry  had  been  held.  It  is  under  the  powers  of 
1908  this  section  that  the  Local  Government  Board  purport  to  act  in 
ii^       issuing  the  order  in  this  case,  and  the  question  before  us  is 

Local      whether  or  not  the  order  is  within  its  powers. 

GovBBN-        The  first   question  for  our  decision  is  whether  the  Local 

South  Government  Board  have  the  power  by  order  to  dissolve  the 
Stonbham  union  in  question.  Sect.  44  of  the  Act  of  1876  provides  that  the 
Em  parte,    words  contained  in  that  Act  shall  be  construed  as  in  the  Poor 

Ftetcher  Law  Amendment  Act,  1884.  The  word  "  union "  therefore 
includes  unions  formed  under  the  Act  of  1884,  or  incorporated 
under  Gilbert's  Act,  or  incorporated  for  the  relief  or  maintenance 
of  the  poor  under  any  local  Act,  and  the  appellants  admit  that 
the  union  to  which  the  present  case  refers  comes  within  that 
definition.  That  being  so,  I  can  feel  no  doubt  that  it  comes 
within  the  provisions  of  s.  11  of  the  Act  of  1876,  which  are 
expressly  made  to  apply  to  ''  any  union  whether  formed  under 
the  Poor  Law  Amendment  Act,  1884,  or  otherwise."  The  words 
are  as  wide  as  possible  and  are  clearly  intended  to  include  all 
unions  however  formed.  One  has  only  to  bear  in  mind  the 
definition  of  the  word  "  union  "  to  see  that  the  ''  otherwise  " 
must  refer  to  those  that  were  incorporated  under  Gilbert's  Act 
and  those  which  were  incorporated  under  local  Acts.  I  am  there- 
fore of  opinion  that  this  union  comes  within  the  provisions 
of  s.  11. 

It  was  strenuously  argaed  that  the  local  Act  in  this  case  not 
only  created  a  union,  but  also  created  a  corporation  for  the 
management  of  that  union,  namely,  '^  the  gucurdians  of  the  poor 
within  the  town  and  county  of  the  town  of  Southampton,"  and 
gave  them  special  powers  and  functions  with  regard  to  rating,  (&c., 
and  that  therefore  the  general  Act  must  be  construed  so  as  not  to 
affect  this  special  local  Act.  I  am  unable  to  follow  this  reasoning. 
The  plan  of  creating  a  corporation  for  poor  law  purposes  within 
a  union  is  no  peculiarity  of  this  special  Act.  All  unions  formed 
under  Gilbert's  Act  were  administered  by  similar  corporations, 
and  no  doubt  this  was  the  ordinary  machinery  of  such  special 
Acts,  inasmuch  as  we  find  in  the  definition  of  union  in  the  Poor 
Law  Amendment  Act,  1884,  a  reference  to  unions  "  incorporated  " 
under  Gilbert's  Act  and  **  incorporated  "  under  local  Acts.    The 
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Legislature,  therefore,  must  be  taken  to  have  oontemplated  in  c.  a. 

giving  to  the  Local  Grovernment  Board  the  powers  of  s.  11  of  the  1908 

Act  of  1876  that  the  unions  so  dissolved  would  in  many,  if  not  ^^ 

in  all,  cases  be  unions  that  were  administered  by  a  corporation  i^'j^j^ 

created  ad  hoc.    It  is  not  necessary  for  us  to  decide  what  the  Govbbn- 

e£fect  on  the  corporate  body  of  the  dissolution  of  the  union  would  ^ovva 

be.   It  is  sufficient  for  the  purposes  of  this  case  that  the  Legisla-  stonbham 

ture  clearly  provides  the  power  of  dissolving  the  union.   Still  less  ~ 


do  I  think  it  legitimate  to  examine  a  special  Act  and  to  consider  netoher 
whether  or  not  difficulties  will  arise  in  it  through  the  dissolution 
of  the  union  which  it  creates.  If  the  Legislature  has  provided 
that  the  Local  Government  Board  shall  have  the  power  of  dis- 
solving unions  formed  under  local  Acts  without  qualification  or 
limitation  as  to  what  the  nature  of  those  local  Acts  should  be,  it 
is  not  for  the  Court  to  pick  and  choose  among  such  Acts  in 
applying  such  provisions.  It  suffices  that  the  Act  incorporates  a 
union  to  bring  it  under  the  provisions  of  s.  11  so  far  as  the  power 
of  dissolution  of  that  union  is  concerned.  The  Legislature  has 
chosen  to  deal  with  these  Acts  as  a  class,  and  even  if  the  Court 
were  of  opinion  that  it  would  have  been  prudent  or  advisable  to 
except  any  member  of  that  class,  or  that  complications  will  arise 
from  a  particular  member  of  the  class  being  included,  its  duty  is 
only  to  give  effect  to  the  provisions  of  the  Legislature  over  the 
whole  class. 

I  am  therefore  of  opinion  that  the  Local  Government  Board 
have  the  power  by  order  to  dissolve  this  union,  and  that 
therefore  the  first  of  the  three  directions  in  the  order  is  intra 
vires. 

The  appellants  gave  up  their  contention  that  the  second  portion 
of  the  order  was  ultra  vires,  but  they  contended  strongly  that  the 
Local  Government  Board  had  not  the  power  to  form  a  union  of 
the  parishes  named  under  art.  1  (8.)  by  reason  of  the  fact  that 
the  parish  of  St.  Mary  contains  more  than  20,000  inhabitants. 
They  say,  therefore,  that  it  comes  within  the  provisions  of 
s.  64  of  the  Act  of  1844,  inasmuch  as  the  relief  at  that  date  was 
administered  in  that  parish  by  guardians  appointed  under  a  local 
Act  and  not  by  overseers.  This  raises  a  very  difficult  question, 
the  difficulty  of  which  is  partly  due  to  the  fact  that  the  latter  part 
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of  8.  64  18  obviously  misplaced  in  the  Act,  and  it  is  difficult  to 
determine  with  any  certainty  where  it  should  properly  be  placed 
so  as  to  ascertain  the  context  with  which  it  is  to  be  read  and 
interpreted.  Forming  the  best  opinion  I  can,  I  think  that  it  was 
intended  to  be  the  concluding  part  of  s.  66,  and  that  it  was  meant 
South  ^  extend  to  large  single  parishes  possessing  guardians  the  same 
8T0KBHAM  protection  that  was  given  to  unions  by  the  last  paragraph  of  s.  82 
of  the  Act  of  1884.    Sect.  66  of  the  Act  of  1844  deals  with  the 
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powers  of  the  Commissioners  to  dispense  with  the  concurrence  of 
the  guardians  in  the  case  of  a  union  formed  under  the  provisions 
of  the  Act  of  1884,  but  it  leaves  untouched  the  case  of  unions  formed 
under  a  local  Act.  The  proviso  in  s.  64  partly  deals  with  this 
omitted  case.  It  provides  that  it  shall  not  be  lawful  for  the 
Commissioners  to  unite  to  another  parish  for  poor  law  pur- 
poses a  parish  of  more  than  20,000  persons  when  the  relief 
of  the  poor  has  hitherto  been  administered  in  that  parish 
by  guardians  appointed  under  a  local  Act  unless  they  obtain 
the  consent  in  writing  of  two-thirds  of  such  guardians.  The 
respondents  contend  that  this  applies  only  to  such  parishes 
as  have  guardians  of  their  own  to  administer  the  relief  of  the  poor 
in  that  parish  under  a  local  Act,  and  not  to  parishes  where  the 
relief  of  the  poor  is  administered  by  guardians  appointed  by  a 
local  Act  applying  to  a  union  of  which  that  parish  is  only  a  part. 
The  appellants  on  the  other  hand  contend  that  the  words  are 
quite  general  and  that  they  apply  to  the  present  case. 

There  can  be  no  doubt  that  the  language  of  the  proviso,  taken 
in  its  strict  and  literal  sense,  applies  in  every  particular  to  the 
present  case.  The  relief  of  the  poor  in  the  parish  of  St.  Mary  is 
now  and  was  in  1844  administered  by  guardians  and  not  over- 
seers, and  the  consent  of  two-thirds  of  those  guardians  to  the 
proposed  uniting  of  that  parish  to  any  other  parish  has  not 
been  obtained.  In  the  case  of  a  proviso  which  may  be  said  to 
stand  without  context  or  any  like  indication  of  its  purpose  or  the 
part  it  is  to  take  in  the  scheme  of  legislation,  I  do  not  feel 
justified  in  doing  otherwise  than  abide  by  the  strict  and  literal 
meaning  of  the  words,  and  therefore  must  assent  to  the  con- 
tention of  the  appellants.  At  the  same  time  I  must  add  that  on 
close  examination  of  the  proviso  there  is  much  to  indicate  that 
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it  was  meant  to  apply  to  parishes  only  and  not  to  unions.  It  is 
dear  that  at  the  moment  at  which  it  is  to  take  effect  the  parishes 
mast  not  be  members  of  any  union,  because,  if  they  were,  it 
would  not  be  a  case  of  adding  one  parish  to  another,  but  of 
adding  it  to  the  union  of  which  the  other  was  a  part,  a  thing 
which  would  not  fit  the  language  of  the  proviso.  I  think,  there- 
fore, the  Legislature  were  contemplating  only  the  case  of  parishes  Stoneham 
with  their  own  guardians  when  the  proviso  was  framed,  but  the  Ex  parte. 
language  used  fits  a  case  like  the  present,  where  it  is  sought  uno 
ictu  to  dissolve  a  union  and  to  make  new  combinations  of  its 
parishes,  one  of  which  is  a  large  one,  and  we  cannot,  in  my 
opinion,  cut  down  the  application  of  the  proviso  because  there 
may  be  evidence  of  a  legislative  oversight.  I  am  therefore  of 
opinion  that  this  appeal  must  be  allowed. 
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BucKLBY  L.J.  When  the  question  to  be  resolved  turns  upon 
the  construction,  thi^t  is  to  say  the  true  meaning,  of  Acts  of 
Parliament  so  expressed  as  those  upon  which  the  question  here 
arises,  it  is  impossiEle  to  feel  any  satisfaction  in  the  conclusion 
to  which  the  mind  is  ultimately  brought.  But  I  have  arrived  at 
the  conclusion  that  the  appellants  are  right,  and  I  have  only,  as 
shortly  as  may  be,  to  state  my  reasons.  The  local  Act  of  1778 
united  certain  parishes  for  ever  into  one  district  for  the  purpose 
of  maintaining  the  poor,  and,  secondly,  incorporated  a  body  of 
guardians,  to  continue  for  ever,  to  whom  the  care  and  management 
of  the  poor  in  the  several  parishes  should  be  committed.  It  gave 
that  corporation  of  guardians  power  to  purchase  and  hold  lands, 
enabled  persons  to  convey  to  the  corporation,  vested  St.  John's 
Hospital  in  the  corporation  (s.  8),  and  empowered  the  corporation 
to  make  rates  in  the  particular  manner  specified  in  s.  21.  It 
further  provided  by  s.  25  that  certain  persons  who  would  not  other- 
wise have  been  should  be  deemed  to  be  occupiers  so  as  to  be 
rateable.  In  brief,  the  local  Act  did  two  things.  It  united  for 
ever  certain  parishes  into  one  district  and  created  for  ever  a 
corporation  which  was  to  hold  land  and  was  to  rate  within  the 
district  in  a  certain  exceptional  manner. 

First,  then,  as  to  s.  11  of  the  Act  of  1876.     That  Act  by  s.  44 
introduced  the  definition  clause,  s.  109,  of  the  Act  of  1884,  and  thus 
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c.  A.  defined  the  word  '*  anion  "  to  indode  pariaheB  muted  under  the 

1908  Act  of  1884,  parishes  incorporated  nnder  the  Act  22  Geo.  8,  c  83 

i^^[  (Gilbert's  Act),  and  parishes  incorporated  for  the  relief  of  the 

Local  ^^^^  under  any  local  Act.    Sect  11  relates  to  any  union  (which 

OovKBH'    by  the  definition  will  include  a  onion  of  any  of  those  three 
MEVT  Board. 

g^fj^u      classes)  "  whether  formed  under  the  Act  of  1884  or  otherwise." 

Stokehah  Prima  facie  it  seems  to  me  impossible  to  dispute  that  the  words 
Em  parte.  *' OT  otherwise"  include  unions  formed,  or,  as  the  Act  of  1884 
Bucu^LJ.  calls  it,  "  incorporated,"  under  a  local  Act.  The  question,  how- 
ever, is  whether  s.  11  includes  such  a  union  as  that  formed  nnder 
this  particular  local  Act.  A  first  material  circumstance  is  that,  if 
the  union  formed  under  this  local  Act  is  included  and  can  by 
the  Local  Government  Board  be  disaolved,  the  union  will  dis- 
appear, but  the  corporation  of  guardians  constituted  by  the  Act 
of  1773  will  continue.  I  find,  however,  that  in  Gilbert's  Act 
(s.  21)  unions  formed  under  that  Act  were  in  like  manner  provided 
with  incorporated  bodies  of  visitors  and  guardians.  Mr.  Avory 
does  not  dispute  that  the  words  ''or  otherwise"  must  sweep  in 
unions  formed  under  Gilbert's  Act,  so  thdt  the  difficulty  as 
regards  the  incorporated  guardians  is  one  which  is  equally 
applicable  both  to  the  unions  under  Gilbert's  Act  and  the  union 
under  this  local  Act.  But  as  regards  this  particular  local  Act 
the  matter  does  not  stop  there.  Sects.  21  and  25  of  this  local 
Act  contain  particular  provisions  as  to  rating  which  must  neces- 
sarily cease  if  the  order  of  the  Local  Government  Board  be  good. 
In  the  substituted  union  the  rights  of  rating  will  be  different. 
If,  therefore,  this  union  be  within  the  power  of  dissolution  in  s.  11 
of  the  Act  of  1876,  it  follows  that  the  power  residing  in  a  depart- 
ment of  the  Government  to  dissolve  the  union  will  necessarily 
have  the  effect  of  repealing  those  clauses  of  the  Act  of  1778  which 
provided  for  a  particular  incidence  of  the  rates. 

The  question  here  to  be  asked,  I  think,  is  this  :  Are  the  earlier 
particular  Act  (that  of  1778)  and  the  subsequent  general  Act 
(that  of  1876)  so  expressed  as  that  upon  the  true  construction 
of  both  the  conclusion  is  reached  that  the  latter  repeals  or  gives 
the  Local  Government  Board  power  to  repeal  the  former,  or  any 
part  of  the  former  except  to  the  extent  that  a  dissolution  repeals 
it?     The  following  are  Lord  Selborne'»  words   in  Seward  v. 
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Vera  Cniz(l) :  "  Now  if  anything  be  certain  it  is  this,  that  where  c.  a. 

there  are  general  words  in  a  later  Act  capable  of  reasonable  and  1908 

sensible  application  without  extending  them  to  subjects  specially  ^ 

dealt  with  by  earlier  legislation,  you  are  not  to  hold  that  earlier  ^• 

and  special  legislation  indirectly  repealed,  altered,  or  derogated  Govbrk- 
from  merely  by  force  of  such  general  words,  without  any  indica- 

tion  of  a  particular  intention  to  do  so."     The  following  are  the  stonbham 

fJjTTQJT 

words  of  Page  Wood  V.-C.  in  Fitzgerald  v.  Champneys (2) :  "In  Eob parity, 
pasdng  the  special  Act,  the  Legislature  had  their  attention  Ba«k!ii7L.j. 
directed  to  the  special  case  which  the  Act  was  meant  to  meet, 
and  considered  and  provided  for  all  the  circumstances  of  that 
special  case ;  and  having  so  done,  they  are  not  to  be  considered, 
by  a  general  enactment  passed  subsequently,  and  making  no 
mention  of  any  such  intention,  to  have  intended  to  derogate 
from  that  which,  by  their  own  special  Act,  they  had  thus  care- 
fully supervised  and  regulated."  In  my  opinion  the  language 
of  the  Act  of  1876  is  not  such  as  to  admit  of  the  conclusion  that 
it  was  intended  that  the  Local  Government  Board  should  have 
power  to  dissolve  such  a  union  as  was  constituted  by  the  Act  of 
1778.  The  dissolution  of  this  union  would  result  in  the  repeal 
of  some  part  of  the  Act  of  1778  other  than  that  which  formed  the 
union.  Such  repeal  must,  I  think,  be  made  by  Parliament  or 
as  provided  by  the  Act  of  1867,  and  is  not  within  the  Act 
of  1876. 

Next  as  to  s.  64  of  the  Act  of  1844.  The  proviso  in  this 
section  is  no  qualification  of  anything  which  precedes.  It  is 
obviously  misplaced.  If  I  were  to  guess  I  should  suppose  that, 
while  intended  to  form  part  of  s.  66,  or  more  likely  of  s.  66,  it  has 
by  a  blunder  been  put  into  s.  64.  However,  there  it  is.  The 
question  upon  it  is  whether  a  parish  of  the  requisite  size  which 
for  purposes  of  poor  law  administration  does  not  stand  alone,  but 
is  included  in  a  union,  is  within  the  proviso.  In  my  opinion  it 
is.  The  respondents'  argument  was  continually  making  use  of 
words  which  are  not  contained  in  the  proviso,  namely,  guardians 
of  the  parish  or  guardians  appointed  for  the  parish.  That  is 
not.  the  language  of  the  section.  The  parish  spoken  of  must 
satisfy  two  requisites — ^first,  it  must  contain  more  than  20,000 

(1)  (1884)  10  App.  Cae.  59,  at  p.  68.        (2)  (1861)  2  J.  &  H.  31,  at  p.  54. 
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persons;  secondly,  it  must  be  a  parish  in  which  the  relief  of 
the  poor  has  been  administered  by  gaardians  appointed  under  a 
local  Act.  Both  those  qualifications  are  satisfied  by  St.  Mary's 
parish.  The  existence  of  guardians  •  of  the  parish  as  distin- 
guished from  guardians  of  the  union  was  insisted  upon  as 
contemplated  by  those  words  which  provide  for  the  consent  in 
writing  of  two-thirds  of  the  guardians.  I  do  not  think  those 
words  lead  to  any  such  conclusion.  Whether  they  were  guardians 
of  the  union  or  guardians  of  the  parish,  the  Legislature  may 
equally  well  have  thought  that  in  the  case  of  a  Isurge  parish  in 
which  the  relief  of  the  poor  was  administered  not  by  overseers, 
but  by  guardians  under  a  local  Act,  their  consent  ought  to  be 
required.  The  point  as  regards  the  guardians  is  not  that  they 
should  be  guardians  of  the  parish  as  distinguished  from  guardians 
of  the  union,  but  that  the  case  should  be  one  in  which  the  relief 
of  the  poor  is  administered  by  guardians  under  a  local  Act  as 
distinguished  from  overseers  of  the  poor. 

For  these  reasons  the  appellants,  I  think,  are  right  both  as  to 
the  first  and  as  to  the  third  point.  The  second  they  declined  to 
argue.  Being  of  this  opinion,  it  results  that  in  my  judgment 
the  appeal  must  be  allowed  and  the  rule  made  absolute. 


Appeal  allowed. 


Solicitors :   Lees,    BtUterworth   dk   McDonnell,  for    WesUake, 
SouOiampton  ;  Shaipe,  Pritchard  <t  Co, 

H.  B.  H. 
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[IN  THE  OOXJET  OF  APPEAL.]  c.  A. 

1908 
Feb.  25,  26. 


TILLMANNS  ii  CO.  v.  SS.  KNUTSPORD,  LIMITED. 


Shipping — Bill  of  Lctding  —  Conitrudion  —  InaccesHbility  of  Port  of  Dis- 
charge on  account  of  Ice — **  Unsafe  in  consequence  of  War^  Disturbancey  or 
any  other  Cause  " — Ejusdem  Oeneris  Principle — **  Error  in  Judgment  of 
Master  " — Signature  of  Bill  of  Lading  by  Time  Charterers  'on  behalf  of 
Shipowners, 

Goods  were  shipped  on  board  a  steamship  for  a  foreign  port  under 
bills  of  lading  containing  the  following  conditions  and  exceptions: 
"  (2.)  Error  in  judgment,  negligence  or  default  of  ...  .  master  .... 
whether  in  navigating  the  ship  or  otherwise"  ;  **  (4.)  Should  a  port  be 
inaccessible  on  account  of  ice,  blockade  or  interdict,  or  should  entry 
and  discharge  at  a  port  be  deemed  by  the  master  unsafe  in  consequence 
of  war,  disturbance  or  any  other  cause,  it  shall  be  competent  for  the 
master  to  discharge  goods  intended  for  such  port  on  the  ice  or  at  some 
other  safe  port  or  place,  at  the  risk  and  expense  of  the  shippers, 
consignees  or  owners  of  the  goods ;  and  upon  such  discharge  the  ship's 
responsibility  shall  cease  *' : — 

Eddy  (1.)  that  inaccessibility  was  a  question  of  fact,  and  that  the 
port  must  be  inaccessible  not  merely  at  the  moment  of  the  ship's 
arrival  off  the  port,  but  also  for  a  reasonable  time  after  her  arrival 
and  first  attempt  to  enter;  (2.)  that  the  words  '*or  any  other  cause'' 
must  be  read  as  being  ejusdem  generis  with  war  or  disturbance,  and 
that  therefore  the  case  was  not  brought  within  the  exceptiop  because 
the  master  deemed  the  port  unsafe  or  inaccessible  on  account  of  ice ; 
and  (3.)  that  the  expression  ''error  in  judgment  of  the  master "  did  not 
include  a  mistake  as  to  the  extent  of  his  powers  owing  to  his  miscon- 
struction of  the  bills  of  lading. 

When  the  bills  of  lading  were  signed,  the  steamship  was  under  a 
time  charter  containing  the  following  clause:  ''(12.)  The  captain 
(although  appointed  by  the  owners)  shall  be  tinder  the  orders  and 
direction  of  the  charterers  as  regards  employment,  agency,  or  other 
arrangements;  and  the  charterers  hereby  agree  to  indemnify  the 
owners  from  all  consequences  or  liabilities  that  may  arise  fronT  the 
captain  signing  bills  of  lading  by  the  order  of  chaiijerers  or  of  their 
agents,  or  in  otherwise  complying  with  the  same,  and  the  owners  shall 
be  responsible  for  the  full,  true  and  proper  delivery  of  the  cargo  .  .  .  ." 
One  of  the  bills  of  lading  was  not  signed  by  the  captain,  but  by  the 
time  charterers  "  for  the  captain  and  owners  "  : — 

Held    by    Farwell  and   Kennedy  L.JJ.   (Yaughan    Williams   L,J. 
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O.A.  doubting),  that  the  aignataTe  of   the   bill  of   lading    by   the   time 
^  charterers  bound  the  shipowners. 
Decision  of  Ohannell  J.,  [1908]  1  K.  B.  186,  affirmed. 

TlLLMAlTKB 

&  Co.  Appeal  of  the  defendants  from  the  judgment  of  Ghannell  J.  in 

ss.  an  action  tried  in  the  Commercial  Gonrt  without  a  jury,  reported 
Ti^^^^'  [1908]  1  K.  B.  185. 

The  plaintiffs,  a  German  firm  carrying  on  business  at  St.  Peters- 
burg, were  at  all  material  times  holders  and  indorsees  of  bills  of 
lading  signed  at  Middlesborough  in  October,  1905,  under  which  a 
cargo  of  coke  was  to  be  delivered  at  the  port  of  Yladivostock  or 
so  near  thereto  as  the  ship  might  safely  get.  The  bills  of  lading 
contained  (inter  alia)  the  following  conditions  and  exceptions  : — 

"  2.  The  act  of  God  ....  misfeasance  ....  error  in  judg- 
ment, negligence  or  default  of  pilot,  master,  officers,  engineers, 
seamen,  firemen,  or  other  persons  in  the  service  of  the  ship, 
whether  in  navigating  the  ship  or  otherwise ;  risk  of  craft  or  hulk 
or  transhipment ;  and  all  and  every  the  dangers  and  accidents 
of  the  land  and  water,  and  of  navigation  of  whatsoever  nature 
and  kind. 

"  4.  Should  a  port  be  inaccessible  on  account  of  ice,  blockade 
or  interdict,  or  should  entry  and  discharge  at  a  port  be  deemed 
by  the  master  unsafe  in  consequence  of  war,  disturbance  or  any 
other  cause,  it  shall  be  competent  for  the  master  to  discharge 
goods  intended  for  such  port  on  the  ice  or  at  some  other  safe 
port  or  place,  at  the  risk  and  expense  of  the  shippers,  consignees 
or  owners  of  the  goods ;  and  upon  such  discharge  the  ship's 
responsibility  shall  cease. 

''  12.  The  company  reserves  the  right  of  forwarding  the  goods 
to  their  destination  by  any  other  vessel  belonging  either  to  this 
or  any  other  company  or  individual,  subject  to  all  conditions 
which  may  be  exacted  by  the  companies  or  individuals  who  may 
complete  the  transit ;  the  risk  of  transhipment,  landing,  storing 
and  reshipment  to  be  borne  by  the  shippers,  consignees,  or  owners 
of  the  gopds,  but  the  expense  to  be  defrayed  by  the  company. 
This  right  is  not  affected  by  abandonment  of  the  ship  by  her 
crew  or  to  the  underwriter.*' 

The  bills  of  lading  concluded  in  the  following  form : — 

*'  In  witness  whereof  the  master  or  agent  of  the  said  ship  hath 
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signed                   bills  of  lading  all  of  this  tenor  and  date,  one  of  c.  A. 

which  being  accomplished,  the  others  to  stand  void.  1908 

"Dated  at               the            day  of               1905.  tillmanss 

"  For  the  Captain  and  Owners."  &  Co. 


V. 


At  the  time  the  bills  of  lading  were  signed  the  KnuUford  was  Ksp^gpo^jj 
under  time  charter  to  Watts,  Watts  &  Co.,  of  London.  By  Limitkd.  ' 
clause  12  of  the  charterparty  it  was  provided  that  ''  The  captain 
(although  appointed  by  the  owners)  shall  be  under  the  orders 
and  direction  of  the  charterers  as  regards  employment,  agency, 
or  other  arrangements;  and  the  charterers  hereby  agree  to 
indemnify  the  owners  from  all  consequences  or  liabilities  that 
may  arise  from  the  captain  signing  bills  of  lading  by  the  order 
of  charterers  or  of  their  agents,  or  in  otherwise  complying  with 
the  same,  and  the  owners  shall  be  responsible  for  the  full,  true 
and  proper  delivery  of  the  cargo.  The  stevedore  shall  be 
employed  and  paid  by  the  charterers,  but  this  shall  not  relieve 
the  owners  from  responsibility  as  to  proper  stowage,  which  must 
be  controlled  by  the  captain,  who  shall  keep  a  strict  account  of 
all  cargo  loaded  and  discharged  as  usual." 

The  shippers  of  the  goods  paid  the  freight  in  advance  to  Watts, 
Watts  &  Co.  The  bills  of  lading  were  four  in  number,  three  being 
signed  by  the  captain  of  the  Knutsford  underneath  the  printed 
words  *'  For  Captain  and  Owners,"  and  all  dated  October  12, 1905, 
the  fourth  being  signed  by  Watts,  Watts  &  Co.,  ''  For  the  Captain 
and  Owners,"  and  dated  October  26,  1905. 

The  Knutsfoi'd  having  loaded  her  cargo  at  Middlesborough 
and  London,  sailed  from  London  on  October  28,  1905.  On 
February  7,  1906,  she  arrived  at  Moji,  and  there  took  400  tons 
of  bunker  coal  on  board.  On  February  8  she  left  Moji  for 
Yladivoetock  with  the  1500  tons  of  cargo  and  upwards  of  400  tons 
of  bunker  coal.  On  the  morning  of  February  12  she  arrived  off 
Askold  Island,  and  in  company  with  another  steamer,  the  Hawky 
tried  to  get  into  Vladivostock.  There  was  a  strong  northerly 
wind,  and  the  channel  was  much  blocked  and  impeded  by 
ice.  In  these  circumstances  the  KnuUford  failed  to  make 
progress,  and  on  February  18  and  14  the  same  conditions  pre- 
vailed, and  though  renewed  attempts  were  made  they  failed, 
and  on  the  latter  date,  after  trying  for  three  or  four  hours  to 
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c.  A.       break  through  the  ice,  the  master  of  the  Knutsford  gave  up  the 
1908        attempt. 


TiLLMANNs  During  these  attempts  the  Knutsford  was  about  forty  miles 
^^^'  from  Vladivostock.  At  about  4  p.m.  on  February  14  the  Knuts- 
ss.  ford  leffc  for  Nagasaki,  leaving  the  Hawk  behind.  Channell  J. 
Limited,  did  not  doubt  that  the  master  of  the  Knutsford  acted  in  good 
faith,  and  that  he  had  to  some  extent  the  safety  of  the  vessel 
under  his  consideration,  but  he  (Channell  J.)  came  to  the  conclu- 
sion that  the  paramount  consideration  in  the  master's  mind  was 
the  delay  which  further  attempts  to  get  into  Vladivostock  would 
have  caused.  At  the  time  he  abandoned  the  attempt  he  had 
enough  coal  on  board  to  have  enabled  him  to  wait  three  or  four 
days  longer,  and  there  would  have  been  no  real  danger  in  his 
waiting  for  that  time,  and  if  he  had  waited  he  would  have  been 
able  to  get  into  Vladivostock  on  February  15.  In  returning  to 
Nagasaki  the  master  thought  he  was  acting  in  accordance  with 
clause  4  of  the  exceptions  and  conditions  contained  in  the  bills  of 
lading.  On  February  15  the  Hawk  tried  again,  and  succeeded  in 
getting  into  Vladivostock  at  1.80  p.m.  Evidence  was  given  to  the 
effect  that  Vladivostock  was  open  between  Janusury  28  and 
February  28,  with  vessels  going  in  and  out  almost  daily.  On 
February  17  the  Knutsford  arrived  at  Nagasaki.  On  February  24 
Watts,  Watts  &  Co.  cabled  to  Dodwell  &  Co.,  their  agents  in 
Japan,  to  have  the  cargo  discharged  at  Nagasaki.  John  Batt  & 
Co.,  of  London  (who  had  been  appointed  by  the  plaintiffs  to  look 
after  their  interests),  on  being  informed  of  that  fact  by  Watts, 
Watts  &  Co.,  protested  on  the  plaintiffs'  behalf  against  the  dis- 
charge. On  February  26  the  Knutsford  commenced  discharging, 
and  on  March  5  she  finished  discharging.  On  March  6  the 
Knutsford  left  for  Moji.  On  April  2  the  cargo  landed  ex  Knutsford 
was  loaded  by  the  plaintiffs'  instructions  partly  on  the  Taifuka 
Maru  and  partly  on  the  Daisan  Kotohira  Maru,  which  arrived  at 
Vladivostock  on  April  10  and  April  15  respectively. 

The  plaintiffs  complained  that  by  reason  of  the  non-delivery  of 
the  goods  at  Vladivostock  in  accordance  with  the  bills  of  lading 
they  had  suffered  loss  and  incurred  expense  in  respect  of  the 
landing  and  forwarding  of  the  goods  from  Nagasaki  to  Vladi- 
vostock, and  in  respect  of  the  consequent  delay,  deterioration,  loss 
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in  weight,  and  loss  of  market,  and  claimed  damages  in  respect       C  a. 
thereof.      In  the  alternative  they  claimed  the  return  of  the        1908 


advance  freight  paid  by  them  as  money  had  and  received,  upon  Tillmakns 
a  total  failure  of  consideration.  *  ^^' 

It  was  arran(;ed  between  the  parties  that  if  the  defendants  were  ^    ^^- 
liable  there  should  be  judgment  for  the  plaintiffs  for  a  sum  to  be     Limited. 
agreed,  with  liberty  to  apply  as  to  assessment  of  damages  if 
*  necessary. 

Ghannell  J.  gave  judgment  in  favour  of  the  plaintiffs  (1),  and 
the  defendants  appealed. 

J.  B.  Atkin,  K.C.  (Letuis  Noad  with  him),  for  the  defendants. 
The  shipowners  are  protected  from  liability  by  the  exceptions 
and  conditions  in  the  bills  of  lading.  First,  the  port  of  Yladi- 
vostock  was  *'  inaccessible  on  account  of  ice  "  within  the  meaning 
of  clause  4  of  the  bills  of  lading.  The  expression  means 
inaccessible  at  the  time  of  the  arrival  of  the  ship,  and  possibly 
for  a  reasonable  time  afterwards.  Such  inaccessibility  is  in  its 
nature  temporary,  but  may  continue  for  weeks  or  months.  The 
captain  made  a  series  of  attempts  to  enter  the  port,  and  it  would 
have  been  unreasonable  to  detain  the  ship  any  longer  after  their 
failure.  The  finding  of  Ghannell  J.  that  the  port  was  not 
inaccessible  was  not  justified  by  the  evidence  and  should  be 
reversed. 

Secondly,  the  construction  placed  by  Ghannell  J.  on  the  words 
''  or  any  other  cause  "  was  too  narrow ;  their  natural  meaning 
should  not  be  limited  by  treating  them  as  being  ejusdem  generis 
with  war  and  disturbance,  the  words  which  immediately  precede 
them.  When  clause  4  is  carefully  read  it  will  be  seen  that  the 
exception  applies  not  only  if  the  port  is  inaccessible  on  account 
of  ice,  but  also  if  the  master  deems  it  unsafe  on  account  of  ice ; 
that  is  to  say, ''  ice  "  must  be  read  as  being  within  the  second 
limb  of  the  exception  as  well  as  the  first,  and  is  one  of  the  causes 
for  which  the  captain  may  in  the  exercise  of  his  discretion  deem 
the  port  to  be  unsafe.  The  proper  construction  of  the  clause  is 
that  the  first  limb  is  intended  to  cover  cases  where  the  port  is 
inaccessible  in  fact  and  there  is  no  necessity  for  an  exercise  of 

(1)  [1908]  1  K.  B.  185. 
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c.  A.       discretion  by  the  maater,  while  under  the  other  limb  the  master 
1908       has  to  exercise  his  discretion  as  to  whether  the  entry  of  the  port  is 


TiLLMAHNB  ^afe  or  not.    Prima  facie,  effect  should  be  given  to  the  ordinary 

&Co.       meaning   of  general  words  which  follow  an  enumeration  of 

ss.        particular  things,  unless  the  circumstances  of  the  case  make  it 

LiMiTBD. '  improper  to  do  so  :  Anderson  v.  Anderson  (1) ;  there  are  no  such 

circums'tances  here,  and  the  reasonable  meaning  of  the  clause  is 

that,  even  if  the  port  is  not  strictly  inaccessible,  it  may  be  unsafe 

by  reason  of  the  presence  of  ice.    If  the  parties  had  desired  to 

limit  the  exception  to  unsafety  by  reason  of  war  or  disturbance, 

the  proper  course  would  have  been  to  omit  the  words ''  or  any  other 

cause,"  as  was  done  in  NobeVs  Explosives  Co.  v.  Jenkins  d  Co.  (2) 

[Kbnnbdy  L.J.  referred  to  Norman  v.  Binnington.  (8)] 

Full  effect  was  given  to  the  words  *'  or  otherwise  "  in  Baerselman 
V.  Bailey  (4),  where  an  exception  of  negligence  of  the  pilot, 
master,  &c.,  **  in  navigating  the  ship  or  otherwise  "  was  held  to 
cover  damage  arising  from  negligent  stowage.  There  is  no  need 
to  deprive  the  words  "  or  any  other  cause  "  in  the  present  case  of 
their  full  effect  in  order  to  make  the  contract  rational. 

Thirdly,  the  exception  in  clause  2  of ''error  of  judgment  .... 
in  navigating  the  ship  or  otherwise''  includes  an  error  of  the 
captain  in  misconstraing  the  bills  of  lading.  Baerselman  v. 
Bailey  (4)  is  an  authority  that  the  clause  is  not  to  be  limited  to 
errors  of  judgment .  in  navigation,  and  an  error  of  judgment 
arising  from  a  wrong  view  as  to  the  discretion  given  to  the  captain 
by  the  bill  of  lading  is  within  the  exception. 

Fourthly,  the  bill  of  lading  signed  by  the  time  charterers 
created  no  privity  of  contract  between  the  shipowners  and  the 
owners  of  the  goods.  A  captain  binds  the  shipowner  by  signing 
bills  of  lading  on  the  principle  of  holding  out.  In  the  absence  of 
authority  to  the  charterers  to  sign  they  could  not  bind  the 
shipowners  by  their  signature.  The  time  charterers  signed  ''  for 
captain  and  owners ' ' ;  they  cannot  have  had  an  implied  authority 
to  sign  for  the  captain,  although  the  latter  was  no  doubt  placed 
under  their  directions ;  and  there  is  no  evidence  that  they  had 
any  authority  to  sign  so  as  to  bind  the  shipowners.    [He  also 

(1)  [1895]  1  Q.  B.  749.  (3)  (1890)  25  Q.  B.  D.  475. 

(2)  [1896]  2  Q.  B.  326,  (4)   [1895]  2  a  B.  301. 
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cited  Metcalfe  v.   Britannia  Ironworks    Co.  (1) ;    Sorutton    on       c.  a. 
GharterpartieB,  6th  ed.  pp.  90,  91.]  •  1908 

J.  A.  Hamilton  J  K.C.  {Adnir  Roche  with  him),  for  the  plaintiffs,  tillmanns 
Inaccessibility  is  a  question  of  fact,  and  the  finding  of  Channell  J.       *^^- 
ought  not  to  be  disturbed.    The  port  could  not,  in  fact,  have  been        ss. 
inaccessible,  when  on  the  very  day  after  the  captain  turned  back    limited.  ' 
another  vessel  succeeded  in  entering.     Metcalfe  v.  Britannia  Iron- 
works Co.  (1)  is  an  authority  for  the  proposition  that,  where  the 
port  of  destination  is  ice-bound,  it  is  the  captain's  duty,  apart 
from  any  special  contractual  obligation,  to  wait  until  the  channel 
is  clear.     From  the  most  favourable   point  of  view  for  the 
defendants,  ''  inaccessible  "  must  mean  inaccessible  for  a  reason- 
able time  after  arrival,  not  merely  at  the  moment  of  arrival,  off 
the  port,   and  the   measure    of  a   reasonable  time   must   be 
determined  by  what  a    mariner    of    ordinary    prudence    and 
judgment  would  do  in  the  interests  of  all  parties. 

[Fabwbll  L.J.     "  Reasonable  time"  in  such  a  case  was  dealt 
with  by  Lord  Blackburn  in  Dahl  v.  Nelson.  (2)] 

Yes ;  there  must  be  a  reasonable  waiting  to  see  if  the  obstacle 
will  be  removed. 

Secondly,  as  to  the  construction  of  clause  4  with  reference  to 
the  suggestion  that  the  exception  applied  if  the  captain  deemed 
the  port  inaccessible  on  account  of  ice.  It  is  plain  that  the  first 
part  of  the  clause  deals  with  two  distinct  matters — (1.)  inaccessi- 
bility of  the  port  by  reason  of  ice,  blockade,  or  interdict,  which 
are  matters  of  fact  and  call  for  no  exercise  of  discretion  by  the 
captain;  and  (2.)  its  being  deemed  unsafe  by  reason  of  war, 
disturbance,  or  any  other  cause :  this  is  a  matter  for  the  exercise 
of  the  captain's  discretion.  The  exception  of  ''  ice"  is  confined 
to  the  first  part  of  the  clause.  The  words  "  or  any  other  cause  " 
should  be  construed  as  ejusdem  generis  with  war  and  disturb- 
.  ance ;  otherwise  they  would  be  equivalent  to  "  any  "  cause,  and  no 
effect  would  be  given  to  the  word  "  other."  Baerselman  v. 
Bailey  (8)  is  not  an  authority  against  the  plaintiffs ;  in  that  case 
Lord  Esher  M.B.  says  (4) :  "  In  the  exception  we  do  not  find 
words  of  a  class  followed  by  general  words  "  ;  but  that  is  precisely 

(1)  (1877)  2  Q.  B.  D.  423.  (3)  [1896]  2  a  B.  301. 

(2)  (1881)  6  App.  Caa.  38.  (4)   [1895]  2  Q.  B.  at  p.  303. 


392  KING'S  BENCH  DIVISION.  [1908] 

c.  A.  what  we  do  find  in  clause  4  in  the  present  case.  The  context 
1908  .  shews  that  the  words  ''  or  any  other  cause  "  are  not  to  have  the 
TiLLMANws  ^^^^  meaning  contended  for ;  if  they  have,  they  would  include 
^  ^^'  a  cause  not  similar  to  war  or  disturbance,  such  as  fog,  &c.,  and 
S8.  the  insertion  of  the  words  "war"  and  "disturbance  "  would  be 
LiMiTKD.  '  unnecessary.  If  the  ejusdem  generis  rule  is  applied,  it  is  easy 
to  suggest  causes  ejusdem  generis  with  war  and  disturbance,  such 
as  contact  with  floating  mines  not  removed  after  the  Busso- 
Japanese  war.  In  a  bill  of  lading  it  is  a  general  canon  of 
construction  that  general  words  are  to  be  construed  as  being 
ejusdem  generis  with  prior  particular  words :  In  re  Rkhardsons 
and  Samuel.  (1)  If  the  clause  is  to  be  read  as  though  the  word 
"  ice "  were  repeated  after  the  words  "  war,  disturbance,"  the 
defendants  must  bring  themselves  strictly  within  the  clause  by 
shewing  that  the  captain  deemed  entry  to  the  port  to  be  unsafe 
on  account  of  ice ;  there  is,  however,  no  evidence  of  the  existence 
of  any  danger  arising  from  the  ice,  and  it  is  clear  that  the 
captain  did  not  deem  it  dangerous,  but  simply  inaccessible  on 
account  of  ice,  and  that  he  went  away  because  he  thought  he 
had  waited  long  enough.  Further,  in  order  to  bring  the  case 
within  the  exception  relating  to  the  master's  deeming  the  port  to 
be  unsafe,  it  must  be  the  discretion  of  the  master  himself  which 
determines  where  the  goods  shall  be  discharged :  but  the  reason 
why  these  goods  were  landed  at  Nagasaki  was  because  it  was  so 
ordered  by  the  time  charterers ;  the  master  never  exercised  any 
discretion  in  the  matter. 

Thirdly,  error  in  judgment  on  the  part  of  the  captain  means 
some  mistake  with  regard  to  an  act  of  seamanship,  unfortunate 
though  not  negligent.  It  must  be  the  captain's  own  error  in 
judgment,  and  he  ceased  to  exercise  an  independent  judgment  at 
Nagasaki  when  he  wired  to  England  for  orders  from  the  time 
charterers,  whose  errors  of  judgment  are  not  the  subject  of  any 
exception  in  the  bill  of  lading.  The  expression  does  not  cover 
misconstruction  by  the  captain  of  the  bill  of  lading  or  mis- 
apprehension of  the  powers  conferred  on  him  by  that  document. 
Fourthly,  as  to  the  fourth  bill  of  lading.  The  captain  was  by 
the  charterparty  to  be  under  the  orders  of  the  charterers,  and  it 
(1)  [1898]  1  Q.  B.  261. 
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is  implied  in  the  charterparty  that  the  time  charterers  can       c.  A. 

direct  the  captain  to  sign  bills  of  lading  or  can  sign  themselves        1908 

for  the  captain  and  owners.    The  signature  of  the  bill  was  either  tillmInnT 

authorized  at   the  time  or  ratified  afterwards,  for  the    time       ^f^* 

charterers  signed  for  the  master  and  owners,  and  the  owners        s^* 

-  1-1.  Knutspord, 

made  no  objection.  Liivited. 

tT.  R.  Atkin,  K.C,  in  reply. 

Cur.  adv.  wit. 

Feb.  26.  Yaughan  Williams  L.J.  The  main  question  in  this 
appeal  relates  to  the  construction  of  a  passage  in  paragraph  4  of 
the  bill  of  lading :  "  Should  a  port  be  inaccessible  on  account  of 
ice,  blockade  or  interdict,  or  should  entry  and  discharge  at  a 
port  be  deemed  by  the  master  unsafe  in  consequence  of  war, 
disturbance  or  any  other  cause,  it  shall  be  competent  for  the 
master  to  discharge  goods  intended  for  such  port  on  the  ice  or  at 
some  other  safe  port  or  place  at  the  risk  and  expense  of  the 
shippers,  consignees  or  owners  of  the  goods,  and  upon  such 
discharge  the  ship's  responsibility  shall  cease."  There  is  a  further 
point  which  affects  one  only  of  the  four  bills  of  lading  with  which 
the  action  is  concerned,  which  is  dealt  with  by  Ghannell  J. 
in  his  judgment  in  the  following  terms :  "  I  will  deal  with  the 
simpler  points  first.  With  regard  to  the  effect  of  the  signature 
of  the  fourth  bill  of  lading  by  Watts,  Watts  &  Go.  in  their  own 
name,  if  the  captain  had  signed  that  bill  of  lading  by  the 
direction  of  Watts,  Watts  &  Co.,  which  he  would  have  been 
bound  to  do  by  the  charterparty,  he  would,  in  my  opinion,  have 
bound  the  owners,  notwithstanding  that  the  real  contracting 
party  was  the  time  charterer.  Three  bills  of  lading  were  so 
signed.  They  are  all  in  one  form,  and  are  for  the  captain  and 
owners  even  although  they  are  signed  by  the  hand  of  the  captain 
and  with  his  name.  With  regard  to  the  fourth,  Watts, 
Watts  &  Co.,  the  time  charterers,  instead  of  directing,  as  they 
were  entitled  to  do,  the  captain  to  sign,  signed  it  themselves.  I 
am  of  opinion  that  the  effect  of  their  so  signing  is  exactly  the 
same  as  if  they  had  directed  the  captain  to  put  his  name  to  the 
bill  of  lading  and  he  had  accordingly  signed  it.  If  they  had 
struck  out  the  words  'for  the  captain  and  owners,'  and  then 

Vol.  n.  1908.  2D  % 
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G.  A.       signed  it,  I  think  they  would,  on  the  face  of  it,  have  been  pur- 
1908       porting  to  make  it  their  own  contract ;  bat  they  did  not  purport 


TiLLMAKNs  to  make  it  their  own  contract.    They  purported  to  sign  it  for 

^  ^^-       the  captain  and  owners,  and,  therefore,  to  make  it  the  contract  of 

BS.        the  captain  and  owners,  and  they  had  absolute  power  to  do  that 

LiifiTBD.  *  by  the  terms  of  the  charterparty.    Consequently  the  objection 
vau^      taken  on  behalf  of  the  defendants  to  their  signature  fails.    The 

William  hj.  Q^jj^QtiQu  would  havo  been  good  if  the  captain's  hand  did  not 
bind  the  owners,  but  for  the  reasons  I  have  given  I  am  of  opinion 
that  the  fourth  bill  of  lading  is  exactly  on  the  same  footing  as  the 
other  three.**  The  view  taken  by  Channell  J.  makes  it  necessary 
for  me  now  to  read  clause  12  of  the  charterparty.  [His  Lordship 
read  the  clause  as  already  set  out.] 

I  must  confess  that  I  have  felt  very  considerable  difficulty 
about  this  small  point,  which  only  applies  to  one  of  these  bills  of 
lading.  I  do  not  quite  understand  the  meaning  of  the  passage 
in  the  judgment  of  Channell  J.  where  he  says :  "  Consequently 
the  objection  taken  on  behalf  of  the  defendants  to  their  signature 
fails.  The  objection  would  have  been  good  if  the  captain's  hand 
did  not  bind  the  owners,  but  for  the  reasons  I  have  given  I  am 
of  opinion  that  the  fourth  bill  of  lading  is  exactly  on  the  same 
footing  as  the  other  three.**  I  do  not  desire  to  differ  from  the 
view  taken  by  my  brother  Channell,  but  on  comparing  the 
language  of  his  judgment  with  clause  12  of  the  charterparty 
I  feel  the  recurrence  of  a  difficulty  that  suggested  itself  to  me 
at  first.  The  shipowners  say  that  they  will  accept  certain 
liabilities  if  certain  antecedent  conditions  are  performed,  one  of 
which  is  the  signing  of  the  bills  of  lading  by  the  captain ;  the 
language  of  the  charterparty  is,  "  The  charterers  hereby  agree 
to  indemnify  the  owners  from  all  consequences  or  liabilities  that 
may  arise  from  the  captain  signing  bills  of  lading  by  the  order  of 
charterers  or  of  their  Events.*'  It  seems  to  me  that  the  due  per- 
formance of  these  conditions  is  essential  here.  Channell  J.  says: 
*'  I  am  of  opinion  that  the  effect  of  their  so  signing  is  exactly 
the  same  as  if  they  had  directed  the  captain  to  put  his  name  to  the 
bill  of  lading  and  he  had  accordingly  signed  it.*'  Had  I  been 
sitting  alone  I  should  not  have  come  to  the  same  conclusion  as 
the  learned  judge ;  but,  as  I  understand  that  my  brethren  are 
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prepared  to  afiSirm  the  judgment  of  Ghannell  J.  in  this  respect,  c.a. 
I  may  content  myself  with  expressing  a  very  grave  doubt  as  to  1908 
th,e  meaning  of  that  sentence.  Tillmanns 

I  now  come  to  the  question  of  the  construction  of  clause  4  of  ^  ^^* 
the  charterparty.  This  clause  deals  with  two  possible  events,  on  ss. 
the  happening  of  either  of  which  it  is  competent  for  the  master  limitkd.  * 
to  discharge  goods  intended  for  Yladivostock  either  upon  the  ice  y^^^^ 
or  at  some  other  safe  port  or  place  at  the  risk  and  expense  of  ^^**™'  ^^' 
the  shippers,  consignees  or  owners  of  -the  goods,  and  upon  such 
discharge  the  shipowners'  responsibility  is  to  cease.  As  I  read 
this  clause,  the  earlier  words  deal  with  inaccessibility,  whether 
arising  from  a  physical  cause,  like  the  presence  of  ice  which 
renders  the  port  inaccessible,  or  from  the  acts  or  orders  of  persons 
competent  to  do  such  acts  or  to  give  such  orders ;  that  is  the  case 
of  a  blockade  or  interdict.  Then  comes  the  second  condition, 
**  or  should  entry  and  discharge  at  a  port  be  deemed  by  the 
master  unsafe  in  consequence  of  war,  disturbance  or  any  other 
cause."  On  one  side  it  is  said  that  we  are  to  read  the  words 
"  or  any  other  cause  "  according  to  their  wide  general  meaning ; 
the  other  side  ask  us  to  read  them  as  limited  by  the  antecedent 
setting  out  of  the  particular  instances,  ''  war  or  disturbance," 
and  contend  that  ''any  other  cause"  can  only  mean  a  cause 
ejusdem  generis  with  war  or  disturbance.  I  do  not  wish  to  lay 
down  any  general  rule,  or  any  rule  beyond  that  which  is 
necessary  for  the  decision  of  the  present  case.  When  I  come 
to  deal  with  the  genus  which  is  suggested  by  the  words  **  war  " 
and  ''  disturbance,"  I  think  that,  according  to  the  general  rules 
that  have  been  laid  down,  we  should  find  some  common  bond 
between  the  words  "  war  "  and  "  disturbance  " ;  if  a  common 
genus  is  not  to  be  found  the  necessary  consequence  would  be 
that  the  words  "or  any  other  cause  "  could  not  be  limited  by  the 
doctrine  'of  ejusdem  generis.  The  question  is  what  that  genus 
should  be.  Of  course,  there  may  be  a  fairly  wide  definition 
of  the  genus  if  it  is  defined  as  comprising  cases  which  present 
such  features  that  the  master  may  deem  the  port  unsafe  in 
consequence  of  actions  of  others  making  it  physically  unsafe  to 
enter  or  discharge,  whether  arising  in  respect  of  war  or  in 
respect  of  civil  disturbance ;  that  is  what  I  understand  to  have 

2B  2  S 
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c.  A.       been  saggested  on  behalf  of  the  plaintiffs.    On  the  other  hand, 
1908       it  is  saggested  that  the  genus  may  be  wider  still,  that  it  covers 
TILLMAKH8  6V6i7thing  which  could  reasonably  be  considered  as  a  cause  of 
^  ^'      insecurity  or  presence  of  danger  in  the  case  of  entry  at  the  port 
ss.        of  discharge.    The  objection  to  the  latter  is  that  in  such  a  case 
Limited.  '  the  words  "  or  any  other  cause  "  do  not  appear  to  be  wanted. 
Yw^n         I  come  now  to  the  main  point  argued,  which  was  that  the 
wuuams  L.J.  ^j^g^QJ^^  generis  rule  does  not  apply  at  all.    It  was  contended 
for  the  defendants  that  the  right  rule  is  that  to  the  words  which 
follow  the  enunciation  of  a  series  of  particular  words  their  natural 
wide  meaning  should  prima  facie  be  given,  unless  upon  the  face 
of  them  there  is  something  to  shew  that  they  should  bear  a 
narrower  construction  limited  by  the  particular  words  which 
have  been  enunciated  before.    That  contention  was  based  upon 
Anderson  v.  Anderson  (1),  which  was  the  case  of  a  post-nuptial 
settlement  made  by  a  husband  upon  his  wife,  under  which  he 
demised  to  trustees  a  leasehold  messuage  and  premises  described 
in  a  schedule  and  assigned  to  them  *'  all  the  household  furniture, 
plate,  linen,  china,  glass  and  tenant's  fixtures,  wines,  spirits, 
and  other  consumable  stores   and  other  goods,  chattels  and 
effects  in  or  upon  or  belonging  to  the  said  leasehold  messuage  " ; 
in  the  schedule  the  leasehold  premises  were  described  as  "  a  piece 
or  parcel  of  ground,  with  the  messuage,  tenement,  or  dwelling- 
house,  back  building,  coach-houses,  stable  buildings,  and  all  other 
erections  thereupon."    It  was  held  that  under  the  general  words 
''  other  goods,  chattels  and  effects"  there  passed  to  the  trustees 
the  carriages,  horses,  harness,  and  stable  furniture  in  or  upon  the 
coach-house  and  stables.    I  will  read  two  passages  from  the  judg- 
ment of  Lord  Esher.    First  he  says  (2) :  "  I  will  take  first  the 
rule  as  stated  by  Lord  Eldon  in  Church  v.  Mundy.  (8)    He  said : 
'  the  best  rule  of  construction  is  that  which  takes  the  words  to 
comprehend  a  subject  that  falls  within  their  usual  sense,  unless 
there  is  something  like  declaration  plain  to  the  contrary.' "   Lord 
Esher  is  there  citing  Lord  Eldon's  words ;  then,  after  quoting  some 
words  of  Knight  Bruce  V.-C.  in  Parker  v.  Marchant  (4),  and 
speaking  for  himself,  he  says :  '*  Nothing  can  well  be  plainer  than 

(1)  [1895]  1  a  B.  749.  (3)  (1808)  15  Ves.  396,  at  p.  406. 

(2)  [18951  1  Q.  B.  at  p.  753.  (4)  (1842)  1  Y.  &  0.  Oh.  290. 
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that  to  shew  that  prima  facie  general  words  are  to  be  taken  in       c.  a. 
their  larger  sense,  unless  you  can  find  that  in  the  particular  case        1908 
the  true  construction  of  the  instrument  requires  you  to  conclude  tillmanns 
that  they  are  intended  to  be  used  in  a  sense  limited  to  things      ^  ^^* 
ejusdem  generis  with  those  which  have  been  specifically  men-         ss. 
tioned  before."    Then  Bigby  L.J.  says  (1) :    "  I  construe  this    limited. 
document  in  the  same  way.    The  doctrine  known  as  that  of     vnii^n 
ejusdem  generis  has;  I  think,  frequently  led  to  wrong  conclusions        *^ 
on  the  construction  of  instruments.    I  do  not  believe  that  the 
principles  as  generally  laid  down  by  great  judges  were  ever  in 
doubt,  but  over  and  over  again  those  principles  have  been  mis- 
understood, so  that  words  in  themselves  plain  have  been  construed 
as  bearing  a  meaning  which  they  have  not,  and  which  ought  not 
to  have  been  ascribed  to  them.    In  modern  times  I  think  greater 
care  has  been  taken  in  the  application  of  the  doctrine ;  but  the 
doctrine  itself  as  laid  down  by  great  judges  from  time  to  time 
has  never  been  varied;  it  has  been  one  doctrine  throughout. 
The  main  principle  upon  which  you  must  proceed  is,  to  give  to 
all  the  words  their  common  meaning:  you  are  not  justified  in 
taking  away  from  them  their  common  meaning,  unless  you  can 
find  something  reasonably  plain  upon  the  face  of  the  document 
itself  to  shew  that  they  are  not  used  with  that  meaning,  and  the 
mere  fact  that  general  words  follow  specific  words  is  certainly 
not  enough."     Then  he  cites  Parker  v.  Marchant.  (2) 

Speaking  for  myself,  I  can  only  say  that  I  think  the  language  of 
those  judgments  does  to  some  extent  support  the  argument  of  the 
defendants.  The  view  which  was  taken  by  Lord  Esher,  Lopes  L.  J., 
and  Bigby  L.J.  is  not  one  which  has  only  been  taken  in  that 
particular  case;  the  judgment  of  Fry  L.J.  in  Jersey  v.  Neath 
Ouardians  (8)  is  to  the  same  effect.  In  construing  a  reservation 
in  a  conveyance  in  fee  of  "  all  mines  of  coal,  culm  and  iron  and 
all  other  mines  and  minerals  whatsoever  except  stone  quarries," 
he  said  :  ''  I  think  that  the  words  '  all  other  mines  and  minerals 
whatsoever '  are  intended  to  mean  that  which  they  express,  and 
where  you  find  the  word  'whatsoever'  following,  as  it  does 
upon  certain  substantives,  it  is  often  intended  to  repel,  and 

(1)  [1896]  1  a  B.  at  p.  765.  (2)  1  T.  &  0.  Oh.  290, 

(3)  (1889)  22  Q.  B.  D.  666 
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G.A«       in  this  case  does  effectually  repel,  the  implication  of  the  so- 
1908       called  doctrine  of  ejusdem  generis,  which,  I  think,  has  often 


TiLLMAKNs  been  urged  for  the  sake  of  giving  not  the  true  effect  to  the 
^  ^'      contracts  of  parties,  but  a  narrower  effect  than  they  were  intended 


V. 


„  ^3-  to  have."  That  is  really  the  suggestion  that  was  made  by 
LmiTKD.  Mr.  Atkin  in  his  argument.  Speaking  of  the  history  of  a  clause 
y^ii^  of  this  nature  in  a  bill  of  lading,  he  contended  that  the  words 
''or  any  other  cause,"  which  used  not  to  appear  in  the  common 
clauses  of  a  bill  of  lading,  were  of  modem  introduction  and  were 
introduced  in  this  particular  case  because  the  parties  wished  that 
this  exception  should  be  wider  than  the  ordinary  clause  would 
previously  have  been,  that  it  should  not  be  limited  to  the 
particular  insecurity  caused  by  war  or  to  the  particular  insecurity 
caused  by  civil  disturbance,  and  that  the  words  were  inserted  for 
the  express  purpose  of  repelling  the  limitation  of  the  exception  to 
war  and  disturbance  and  things  akin  or  like  to  war  or  disturbance, 
thus  making  the  clause  apply  to  every  cause  of  insecurity  in  the 
entry  and  discharge  at  a  port.  To  enforce  his  argument  he  also 
read  some  passages  from  Scrutton  on  Charterparties,  which  give 
a  similar  history  of  the  growth  of  this  clause ;  but  he  tendered  no 
evidence  on  the  point  at  the  trial,  and  as  far  as  I  can  ascertain 
no  expert  in  such  matters  was  called  to  shew  how  the  clause 
acquired  its  present  shape.  It  was  upon  a  somewhat  similar 
ground  that  Lord  Ellenborough  acted  in  Cvllen  v.  £ut26r(l), 
where  he  pointed  out  that  the  Court  could  not  accept  one  of  the 
arguments  laid  before  them  because  of  the  history  of  the  clause, 
which  shewed  that  underwriters  and  shipowners  had  long 
accepted  the  clause  as  having  a  particular  meaning. 

I  have  consulted  other  oases,  which  I  need  not  cite,  and  which 
shew  that  the  strict  application  of  the  ejusdem  generis  rule  as 
limiting  the  general  words  to  something  akin  to  the  antecedent 
enunciation  of  particular  words  has  been  much  less  frequent  of 
late  years.  The  real  contest  comes  in  here.  In  Anierwa  v. 
Anderson  (2)  there  can  be  no  doubt  as  to  what  was  laid  down 
by  the  Court  of  Appeal,  and  in  the  absence  of  a  conflicting 
decision  of  equal  authority  we  are  bound  by  that  case  unless  the 
facts  are  different.  It  was  there  undoubtedly  held  that  the 
(1)  (1816)  5  M.  &  S.  461.  (2)  [1895]  1  Q.  B.  749. 
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general  words  must  be  treated,  even  when  following  the  ante-       o.  A. 
cedent  enumeration   of    particular    cases,   as    having    a  wide        1908 


application  and  construction,  and  not  as  being  narrowed  by  the  TiLLiiAinrB 
antecedent  words.    But  my  difBculty  arises  thus.    In  Maxwell       ^^' 
on  the  Interpretation  of  Statutes,  4th  ed.  at  p.  499,  which  I  ^     ^S- 
cite,  not  as  an  authority,  but  as  a  convenient  frame  on  which    Limited. 
to  hang  a  series  of  cases  to  which  I  propose  to  refer,  I  find  this :      vaaghan 
''But  the  general  word  which  follows  particular  and  specific 
words  of  the  same  nature  as  itself  takes  its  meaning  from  them, 
and  is  presumed  to  be  restricted  to  the  same  genus  as  those 
words ;  or,  in  other  words,  as  comprehending  only  things  of  the 
same  kind  as  those  designated  by  them ;  unless,  of  course,  there 
be  something  to  shew  that  a  wider  sense  was  intended."    It  will 
be  observed  that  the  course  of  reasoning  which  is  there  adopted 
inverts  what  Lord  Esher  M.B.,  Lopes  L.J.,  and  Bigby  L.J. 
describe  as  the  proper  way  of  approaching  the  matter;  they 
approach  it  by  saying  that  you  must  give  these  general  words, 
even  when  following  the  particular  enumeration,  their  natural 
meaning,  unless  there  is  something  in  the  instrument  to  be 
construed  which  prevents  your  doing  so,  while  the  passage  in 
Maxwell  says  that  you  ought  to  begin  by  assuming  that  the 
general    words    are    limited    by    the    immediately    preceding 
particular  words,  unless  there  is  something  on  the  face  of  the 
instrument  which  ought  to  lead  one  to  refuse  to  apply  the 
ejusdem  generis  rule. 

I  need  only  cite  a  few  authorities  on  this  point.  The  first  is 
Fenwick  v.  Schmalz  (1),  the  head-note  to  which  runs  thus :  '*  The 
defendant  agreed  by  charterparty  to  load  the  plaintiff's  ship  with 
coal,  in  regular  and  customary  turn,  '  except  in  cases  of  riots, 
strikes,  or  any  other  accidents  beyond  his  control '  which  might 
prevent  or  delay  her  loading.  To  an  action  for  breach  of  the 
above  covenant  in  the  charterparty,  the  defendant  pleaded  that 
he  was  prevented  loading  the  vessel  by  a  snow-storm  which 
rendered  it  impossible  to  bring  the  cargo  to  the  agreed  place  of 
shipment : — Held,  on  demurrer,  that  a  snow-storm  was  not  '  an 
accident*  within  the  meaning  of  the  exception  and  that  the 
plea  was  bad."  In  the  course  of  the  argument  Willes  3. 
(1)  (1868)  L.  E.  3  0.  P.  313. 
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c.  A.       observed:  "I  should  have  thought  the  words  'other  accidents 
1908       meant  accidents  ejusdem  generis  with  riots  and  strikes,  in  which 


TiLLMANNB  humau  instrumentality  is  concerned."    That  is  very  like  the 

^^^'       suggestion   as   to   the   genus  made   in  the   present  case  by 

ss.        Mr.  Hamilton  in  his  argument.    In   his   judgment  Willes  J. 

Limited.  '  says :  ''  I  am  of  opinion  that  the  plaintiff  is  entitled  to  judg- 

va^ighiln      ment.    This   was   a  contract  to  load   in  a  reasonable  time, 

'  except  in  case  of  riots,   strikes,   or    any    other    accidents ' 

beyond  the  defendant's  control,  which  might  prevent  or  delay 

her  loading.    The  vessel  appears  to  have  been  in  her  turn  to 

load,  and  the  time  went  by  during  which  we  must  assume 

she  should 'have  been  loaded,  if  nothing  had  happened 

The  defendant  says  that  the  cause  of  his  delay  was. a  fall  of 

snow Was  the  snow-storm,  however, '  an  accident  beyond 

the  control '  of  the  defendant  ?  No  doubt  it  was  beyond  his  con- 
trol, but  was  it  an  accident  ?  I  think  not,  because  an  accident 
is  not  the  same  as  an  occurrence,  but  is  something  that  happens 
out  of  the  ordinary  course  of  things.  A  fall  of  snow  is  one  of  the 
ordinary  operations  of  nature,  and  is  an  incident  rather  than  an 
accident ;  and,  therefore,  without  going  into  the  rule  that  general 
words  are  to  be  restricted  to  the  same  genus  as  the  specific  words 
which  precede  them,  I  think  this  natural  occurrence  did  not 
come  within  the  terms  of  the  exception  in  the  charter  party."  It 
is  true  that  the  decision  of  Willes  J.  is  based  upon  a  ground 
which  does  not  involve  the  propriety  of  the  application  of  the 
ejusdem  generis  rule,  but  his  interlocutory  observation  in  the 
course  of  the  argument  leaves  no  doubt  as  to  his  view ;  it  would 
not  have  been  made  had  he  thought  that  there  was  a  rule  of  con- 
struction by  which  their  wide  and  unlimited  meaning  ought  to  be 
given  to  general  words  following  particular  words.  This,  how- 
ever, is  only  one  of  a  series  of  cases,  which  I  need  not  go  through 
now,  though  I  have  verified  the  bulk  of  them.  These  cases  do 
not  shew  the  slightest  trace  of  the  existence  of  a  general  rule  to 
the  effect  that  one  must  begin  by  assuming  that  the  general  words 
have  their  wide  natural  meaning  notwithstanding  that  they  follow 
particular  words,  unlimited  by  those  particular  words,  unless 
on  the  face  of  the  instrument  something  can  be  found  that 
justifies  the  application  of  the  ejusdem  generis  rule.  In  Maxwell 


WiUiuns  L.J. 
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it  is  further  said,  at  p.  507 :  "  Of  course  the  restricted  mean-       c.  a. 
ing  which  primarily  attaches  to  the  general  word,   in  such       i908 
circumstances,  is   rejected  when   there   are  adequate  grounds  tillmanns 
to  show  that  it  was  not  used  in  the  limited  order  of  ideas  to       ^  ^^- 
which  its  predecessors  belong."    The  series  of  cases  to  which  I         ss. 
have  referred  are  all  cases  which  go  to  shew  that  the  true  rule  is    limitbd.  ' 
that  the  restricted  meaning  is  the  one  which  primarily  applies,     yi^n 
I  may  cite  Oibbs  v.  Lawrence  (1),  where  Wood  V.-C.  deals  with 
the  case  before  him  upon  the  basis  that  the  proposition  that 
primarily  the  general  words  are  to  be  treated  as  limited  by  the 
preceding  particular  words  is  the  right  sequence  of  thought.     "  I 
think  the  cases,"  he  says,  **  which  are  very  numerous  on  this 
subject,  have  some  common  principle  upon  which  they  all  seem 
to  have  been  decided,  and  which  is  not  difficult  of  application  with 
reference  to  gifts  in  general."     Of  course,  it  is  more  difficult  of 
application  when  you  come  to  a  contract  and  remember  that 
Anderson  v.  Anderson  (2)  was  a  case  of  a  gift  by  a  husband  by  a 
settlement  on  his  wife,  the  words  following  a  specific  enumeration 
being  confined  to  things  ejusdem  generis.    I  will  not  read  the 
judgment  at  length,  but  the  learned  Yice-Ghancellor  in  a  lengthy 
judgment  nowhere  gives  a  hint  that  you  are  to  start  on  the 
assumption  that  the  general  words  have  their  wider  natural 
meaning  unlimited  by  the  preceding  words  unless  and  until  you 
find  something  within  the  four  corners  of  the  document  which 
compels  you  to  take  another  view.    Under  these  circumstances 
I  am  not  prepared  to  say  that  the  construction  which  Gbannell  J. 
has  placed  upon  these  words  is  wrong.    It  is  quite  possible  that 
he  might  have  arrived  at  another  conclusion  had  there  been 
evidence  of  experts  shewing  the  way  in  which  this  clause  had  in 
previous  times  been  accepted  by  underwriters  and  by  shippers 
and  shipowners  and  others  interested  in  these  matters ;  but  there 
was  no  evidence  on  that  head. 

I  should  like  to  say  one  word  upon  the  argument  of 
Mr.  Hamilton  that  the  words  **  deemed  by  the  master  "  required 
the  master  to  exercise  his  personal  discretion  (as  to  which  I 
quite  agree),  and  that  the  master  really  abandoned  his  conven- 
tional jurisdiction  to  determine  this  question  and  handed  it  over 
(1)  (I860)  30  L.  J.  (Oh.)  170.  (2)  [1896]  1  Q.  B.  749. 
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c.  A«       to  the  time  charterers ;  this  hitter  proposition  is,  however,  not 

1908       made  oat  by  the  evidence.    Under  the  circumstances  I  think 

TiLLMAHVB  that  this  appeal  most  be  dismissed. 
&Co. 

V. 

88.  Fabwbll  L.J.    I  am  of  the  same  opinion.    I  will  take  the 

Limited^'  points  in  the  order  in  which  they  were  dealt  with  by  Mr.  Hamilton. 
The  first  was  the  finding  of  fact  that  the  port  was  not  inaccessible. 
Paragraph  4  of  the  bill  of  lading  is  divided  into  two  heads :  the 
first  is, ''  Shonld  a  port  be  inaccessible  on  accoant  of  ice,  blockade 
or  interdict  *' ;  the  second,  "  or  should  entry  or  discharge  at  a 
port  be  deemed  by  the  master  unsafe  in  consequence  of  war, 
disturbance  or  any  other  cause,"  and  so  on.  In  my  opinion  the 
first  part  deals  with  a  matter  of  fact  common  to  all  the  world  and 
not  peculiar  to  this  particular  vessel ;  that  is  to  say,  the  inaccessi- 
bility is  to  be  determined  by  ascertaining  whether  vessels  such 
as  the  vessel  in  question  could  or  could  not  get  in,  and  not 
whether  the  particular  vessel  could  or  could  not  so  get  in. 
Yladivostock,  it  is  well  known,  is  ice-bound  during  a  certain 
portion  of  the  year  for  vessels  sailing  to  that  port,  and  this 
points  to  the  fact  that  the  port  would  be  ice-bound  and  in- 
accessible to  all  persons  at  a  particular  season.  On  the  evidence 
here  four  vessels  during  the  material  days,  namely,  between 
February  12  and  February  16,  got  into  Yladivostock,  and  eight 
or  nine  got  out.  In  my  opinion  Channell  J.  was  right  when  he 
held  as  a  matter  of  fact  that  the  port  was  not  inaccessible. 

The  second  point  is  the  question  of  ejusdem  generis,  upon 
which  question  I  have  felt  much  embarrassed  by  the  superfluity 
of  authority.  In  my  opinion  the  ejusdem  generis  rule  is  merely 
one  of  the  rules  of  construction  applied  by  the  Court  in  con- 
struing documents.  It  is  perhaps  not  desirable,  when  dealing 
with  the  construction  of  statutes  and  mercantile  documents,  to 
cite  authorities  on  the  construction  of  wills,  because  a  testetor  is 
of  his  own  bounty  doing  what  he  pleases  and  there  is  no  presump- 
tion that  he  will  not  be  .capricious.  In  a  mercantile  document 
or  a  statute  there  is  a  presumption  that  business  men  do  not 
intend  to  do  anything  absurd,  which  is  some  slight  guide ;  but  in 
all  cases  it  is  a  question  of  construction.  Now  there  is  no  room 
for  the  application  of  the  ejusdem  generis  doctrine  unless  there 
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is  a  genas  or  class  or  category — perhaps  category  is  the  better       o.a. 
word,  as  "  class  gift "  has  a  technical  meaning  in  wills,  and  its        1908 
employment  might  lead  to  confusion.    Unless  you  can  find  a  xiLLMAmra 
category  there  is  no  room  for  the  application  of  the  ejusdem       *^^^* 
generis  doctrine,  and  in  Anderson  v.  Anderson  (1)  there  really        ss. 
was  no  category  at  all.     That  case  is  an  illustration  of  the    limited.  ' 
doctrine  (and  I  think  this  is  what  Lord  Esher  M.B.  meant)  that,    fv^uj, 
if  you  once  find  clear  unambiguous  words  of  gift  in  general 
terms,  those  words  of  general  gift  cannot  be  cut  down  by  an 
enumeration  of  particulars  preceding  or  following.     On  the 
construction  of  the  document  in  that  case  there  was  as  clear  an 
intention  as  possible  to  give  all  the  chattels  and  effects  in  and 
about  not  only  the  house,  but  the  stables  themselves,  which  were 
actually  mentioned  in  the  schedule,  and  the  decision  was  not  that 
the  doctrine  of  ejusdem  generis  is  not  to  be  applied  because  it  is 
a  bad  doctrine,  but  that  it  was  not  to  be  applied  because  the  cir- 
cumstances of  the  particular  case  did  not  admit  of  it.    I  cannot 
think  that  Lord  Esher  M.B.  intended  in  any  way  to  dispute  the 
doctrine,  because  in  the  same  year,  in  FuUer  v.  Blackpool  Winter 
Gardens  Co.  (2),  he  applied  it  to  the  Dramatic  Copyright  Act. 
Moreover,  Anderson  v.  Anderson  (1)  was  referred  to  in  the  Court 
of  Appeal  in  In  re  Stockport  Ragged,  Industrial  and  Reformatory 
Schools  (8),  which  involved  the  construction  of  the  words  "  any 
cathedral,  collegiate,  chapter,  or  other  schools  "  in  s.  62  of  the 
Charitable  Trusts  Act,  1858;  the  words  "other  schools"  were 
cut  down  so  as  to  be  ejusdem  generis  with  those  immediately 
preceding. 

It  is  first  of  all  necessary  to  find  that  the  document  in  question 
in  any  case  contains  a  category  properly  so  called  at  all ;  when 
that  is  once  determined  in  the  affirmative,  it  becomes  neces- 
sary to  ascertain  the  items  which  fall  within  that  category. 
Taking  the  words  in  the  present  case,  ''  in  consequence  of  war, 
disturbance  or  any  other  cause,"  Mr.  Atkin  contended  that  they 
meant  any  other  cause  of  any  nature  or  kind  whatsoever,  whether 
within  or  akin  to  the  preceding  words,  "  war  or  disturbance,"  or 
not.    But  when  there  is  a  clear  category  followed  by  words  which 

(1)  [1896]  1  a  B.  749.  (2)   [1895]  2  a  B.  429. 

(3)  [1898]  2  Ch.  687. 
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c.  A.       are  not  dear,  anambiguoas  general  words,  it  wonld  violate  a 
1908       settled  rule  of  construction  to  strike  out  and  render  unmeaning 


TiLLMANNB  two  words  which  were  presumably  inserted  for  the  purpose  of 
^  ^^'       having  some  meaning.    If  Mr.  Atkin  had  been  able  to  suggest 


V. 


ss.  some  matters  other  than  disturbance  bv  violent  human  inter- 
Limited.  '  ference  which  are  ejusdem  generis  with  war  and  disturbance, 
v^r^^i^j,  the  case  might  be  different;  but  he  is  driven  to  contend  that 
the  expression  means  every  other  cause  of  any  kind.  In 
In  re  Richardsons  and  Samuel  (1)  A.  L.  Smith  L.J.,  in  dealing 
with  the  construction  of  a  charterparty  (it  being  a  lock-out 
case),  said:  ''In  my  opinion  the  clause  cannot  be  intended 
to  cover  all  acts  of  the  agent  which  he  has  carried  out  for 
his  own  purposes.  Of  course  there  must  be  some  limitation 
put  upon  these  words,  otherwise  the  words  that  precede 
would  be  mere  surplusage.  In  my  opinion  this  clause  must 
be  read  as  covering  exceptions  ejusdem  generis  with  those  that 
precede  it."  That  I  understand  to  be  also  the  opinion  of  the 
Court  of  Appeal  in  Baerselman  v.  Bailey  (2),  from  which  I  will 
only  cite  the  following  passage  in  the  judgment  of  Bigby  L.J. : 
"  During  the  argument  I  was  disposed  to  put  the  limited  con- 
struction upon  the  words  *  or  otherwise '  which  is  suggested  in 
the  latter  part  of  the  judgment  of  the  Court  in  Norman  v. 
Binnington{9)f  probably  because  I  did  not  recognize  how  much 
liability  would  remain  if  the  wider  construction  is  adopted.*' 
This  means,  as  I  understand  it,  ''  If  there  had  been  nothing  else, 
and  you  had  had  to  say  it  means  every  conceivable  cause,  then  I 
should  not  have  adopted  this  construction,  but  inasmuch  as  you 
do  suggest  a  category  containing  other  things  beyond  the  limits 
of  those  suggested,  and  yet  short  of  everything  you  can  think  of, 
you  have  got  a  category,  and  the  question  is  whether  it  is  within 
that  category  or  not,  and  you  do  not  restrict  it  necessarily  to  the 
two  words  which  immediately  precede,  because  you  have  found 
something  else."  Now,  if  the  words  in  this  case  had  been  *'  m 
consequence  of  war,  disturbance,  or  any  cause  whatsoever, 
whether  similar  to  those  preceding  or  not,*'  there  would  have 
been  no  room  for  argument,  because  there  would  be  no  real 

(1)  [1898]  I  Q.  B.  261,  266.  (2)  [1895]  2  Q.  B.  301. 

(3)  25  a  B.  D.  475> 


a  K.  B.  KINO'S  BENCH  DIVISION.  406 

category  at  all :  it  is  tiniversality,  and  not  a  category ;  it  is  the       o.  a. 

whole  range  of  causes.    But,  inasmuch  as  you  have  simply  the       1908 

words  "  any  other  cause,"  which  are  ambiguous,  then  the  rule  tillmawns 

does  apply.    The  rule  may  be  taken  as  stated  by  Lord  Tenter-       *  ^^' 

den  C.J.  in  Sandiman  v.  Breach  (1):  "  Where  general  words  follow         ss. 

particular  ones,  the  rule  is  to  construe  them  as  applicable  to    limited.  ' 

persons  ejusdem  generis."     The  same  rule  was  applied  in  Reg.    RkP^L.j 

v.  Cleworih  (2),  which  turned  on  the  construction  of  a  statute 

enacting  that  no  tradesman,  artificer,  workman,  labourer  or  other 

person  whatsoever  should  do  or  exercise  any  worldly  labour,  &c., 

on  the  Lord's  Day.    Cockburn  G.J.  said  (8) :  '*  Then  there  is  a 

general  expression  '  other  person  whatsoever ' ;  but,  according  to 

a  well-established  rule  in  the  construction  of  statutes,  general 

terms  following  particular  ones  apply  only  to  such  persons  or 

things  as  are  ejusdem  generis  with  those  comprehended  in  the 

language  of  the  Legislature."    Grompton  J.  and  Blackburn  J. 

both  agreed.    If,  therefore,  there  is  a  category,  then  the  rules, 

which  have  come  down  to  us  from  former  generations  and  which 

still  remain  in  full  force,  will  apply ;  it  could  not  have  been  the 

intention  of  Lord  Esher  M.B.  to  overrule  them.    Having  got  a 

category,  it  remains  to  ascertain  the  extent  of  the  limit  which 

is  to  be  applied.    If  no  limit  can  be  suggested  other  than  those 

which  are  naturally  to  be  inferred  from  the  preceding  words 

specified,  and  apparently  specified  for  that  purpose  only,  and  the 

only  alternative  is  to  strike  those  words  out,  then  the  general 

rule  still  applies.    Applying  that  rule  in  the  present  case,  I  hold 

that  the  words  are  restricted  by  the  immediately  preceding 

words,  "  war  "  and  "  disturbance,"  and  the  category  contains 

war  or  disturbance  or  other  violent  acts  attributable  to  human 

agency.      Assistance  is  derived  from  the  reference  to  ice  two 

lines  earlier  in  the  same  clause.    It  seems  almost  impossible 

to  impute  to  the  contracting  parties  an  intention  to  insert  the 

word  ''  ice  "  when  they  have  said  ''  Should  a  port  be  inaccessible 

on  account  of  ice,  blockade  or  interdict,"  that  is,  ice  or  warlike 

operations,  and  yet  have  omitted  it  (although  intending  it  to 

apply)  in  the  very  next  paragraph,  "or  should  entry  and  discharge 

(1)  (1827)  7  B.  &  0.  96,  at  p.  100.  (2)  (1864)  4  B.  &  S.  927. 

(3)  Ibid,  at  p.  932. 
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c.  A.      at  a  port  be  deemed  by  the  master  imsafe  in  consequence  of  war, 
1908       disturbance  or  any  other  cause."    I  think  that  **  ice  "  was  there 


TiLLMANvs  intentionally  omitted,  because  it  was  not  intended  to  apply.   The 

^^^'       result  is  that,  in  my  judgment,  this  clause  is  to  be  construed 

^^-        according  to  the  doctrine  of  ejusdem  generis,  and  that  the 

Limited.  '  expression  ''  any  other  cause  "  is  so  restricted. 

FamUL.!.  The  third  point  is  simpler,  and  I  agree  with  Ghannell  J.  in 
thinking  that  errors  of  judgment  do  not  include  a  mistake  in 
the  construction  of  the  charterparty. 

The  next  point  is  one  on  which  my  Lord  felt  more  doubt,  but 
I  see  no  reason  to  differ  from  Ghannell  J.,  who  took  the  view 
that,  inasmuch  as  the  charterers,  instead  of  directing  (as  they 
were  entitled  to  do)  the  captain  to  sign  the  bill  of  lading,  signed 
it  themselves  for  the  captain,  they  were  within  their  rights.  No 
hardship  can  arise,  because  the  charterers  have  agreed  to  indem- 
nify the  owners  from  all  consequences.  Whether  they  held  the 
captain's  hand  and  guided  it,  as  Ghannell  J.  suggests,  or  whether 
they  wrote  it  themselves  for  the  captain,  appears  immaterial. 
The  result  is  that,  in  my  opinion,  the  appeal  fails. 

There  is  one  other  point  which  I  ought  to  mention,  as  it  was 
referred  to  by  my  Lord.  I  am  not  satisfied  in  this  particular 
case  that  the  captain  did  surrender  the  discretion  that  was  given 
him  under  clause  4  to  discharge  at  some  other  safe  port  or 
place ;  but  I  may  add  that,  as  at  present  advised,  I  think  he  was 
bound  to  exercise  that  discretion  fairly  as  between  both  parties, 
and  not  merely  to  do  his  best  for  the  shipowners,  his  masters, 
disregarding  the  interests  of  the  charterers. 

Ebnnbdt  L.J.  I  am  of  the  same  opinion.  As  to  the  question 
of  the  validity  of  the  signature  of  the  bill  of  lading  that  was 
signed,  not  by  the  captain,  but  by  the  charterers  for  the  owners 
and  captain,  I  have  shared  the.  doubt  expressed  by  Yaughan 
Williams  L.J.,  but  upon  the  whole  I  think  that  the  judgment 
of  Ghannell  J.  is  right.  My  doubt  has  been  resolved  in  this 
way.  It  does  not  lie  in  the  mouth  of  the  defendants  to  deny 
the  authority  of  the  signature  as  one  made  on  behalf  of  the 
owners  and  captain,  because  they  have  themselves  by  the  contract 
agreed  that  the  captain  shall  act  as  the  charterers  shall  direct,  and 
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therefore  a  signatare  which  the  charterers  have  made  as  on        c.  A. 
behalf  of  the  owners   and  captain  must,  I  think,  be  treated,        1908 


when  they  are  sued  by  the  shippers  who  put  their  goods  on  tillmannb 
board,  as  a  signature  which  they  cannot  repudiate,  because  they      ^  ^^' 


V, 


gave  the  charterers,  in  the  express  terms  of  their  contract,  the        s^* 
right  of  directing  the  signature  to  the  document  to  be  made,    limited. 
and  must  be  taken  impliedly  to  have  given,  both  as  against  the  Kennedy  lj 
captain  and  against  themselves,  an  authority  to  the  charterers 
to  sign  on  behalf  of  either  or  both  of  them. 

With  regard  to  the  other  short  and  comparatively  easy  question 
as  to  whether  or  not  error  in  judgment  includes  the  miscon- 
struction by  the  captain  of  the  mercantile  document  by  which  he 
was  bound,  I  add  nothing  to  what  has  already  been  said.  It 
seems  to  me  clear  that  error  in  judgment  could  never  be  intended 
to  mean  misconstruction  of  the  document ;  it  means  an  error 
which  certainly  does  not  include  a  mistaken  view  of  the  legal 
rights  relating  to  the  duty  to  the  shippers  under  the  charterparty 
or  bill  of  lading.  I  also  think  with  Channell  J.  that  the  error 
in  merely  going  back  to  Nagasaki,  as  pleaded,  would  not  in  itself 
be  sufficient  to  excuse  that  which  was  really  the  act  which  did 
the  mischief,  namely,  discharging  the  goods  at  Nagasaki. 

I  now  come  to  the  more  material  points,  and  upon  them  I 
desire  to  express  my  view  carefully.  Inaccessibility  is  a  question 
of  fact.  I  do  not  think  inaccessibility  as  a  fact  excludes  reference 
to  a  particular  ship ;  it  means,  I  think,  inaccessibility  for  a  ship 
such  as  the  ship  in  the  particular  case.  For  example,  inaccessi- 
bility might  be  one  thing  for  a  steamer  and  another  thing 
for  a  sailing  ship,  but,  subject  to  that,  it  is  a  fact  relating  to 
the  conditions  existing  which  affect  the  entrance  of  a  vessel — 
the  access  of  the  vessel  to  the  port  for  which  she  is  destined;  and 
it  means,  as  it  appears  to  me,  either  something  which  is  a  per- 
manent obstacle  to  access,  or,  if  the  nature  of  the  obstacle  is  not 
absolutely  permanent,  inaccessibility  means  an  impossibility  of 
access  in  respect  of  the  duration  of  time  which  is  so  far  lasting 
as  to  make  the  delay  of  the  ship  until  the  obstacle  shall  have 
ceased  to  exist  a  delay  which  would  practically  and  in  a  mercan- 
tile sense  frustrate  the  adventure.  That  state  of  things  has  been 
found  by  Channell  J.  not  to  have  existed  here.     The  existence  of 
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c.  A.       inaccessibility  was  not  a  question  which  under  the  terms  of  the 
1908       bill  of  lading  depended  upon  the  opinion  of  the  captain,  but  it 


TiLLMAKNB  was  a  quostion  of  fact  to  be  decided  upon  the  principle  which  I 
^  ^^'       have  stated,  and  in  finding  that  the  inaccessibility  did  not  exist 


V. 


ss.  I  think  that  Ohannell  J.  was  perfectly  right. 
Limited.  '  I  now  come  to  what  is  to  my  mind  the  diflScult  point  in  the 
Kennedy  L J.  casc.  We  havo  to  construo  clause  4,  which  runs :  ''  Should  a 
port  be  inaccessible  on  account  of  ice,  blockade  or  interdict,  or 
should  entry  and  discharge  at  a  port  be  deemed  by  the  master 
unsafe  in  consequence  of  war,  disturbance  or  any  other  cause, 
it  shall  be  competent  for  the  master  to  discharge,"  and  so  on. 
There  are  two  kinds  of  condition  in  that  sentence — the  first,  if  a 
port  is  in  fact  inaccessible  for  three  specified  causes ;  the  second, 
one  of  opinion,  if  the  master  deems  entry  and  discharge  unsafe. 
In  regard  to  the  question  of  ejusdem  generis  we  have  only  to  deal 
with  the  second.  The  doctrine  of  "  ejusdem  generis  "  is  that 
you  treat  general  words  which  might  under  certain  circum- 
stances have  a  wider  meaning  as  being  restricted  because, 
according  to  the  true  construction  of  the  immediately  preceding 
expression,  you  find  it  to  designate  things  which  may  properly 
be  described  as  belonging  to  the  same  genus.  Without  going 
into  the  earlier  cases,  I  may  refer  to  the  statement  of  the  law 
by  Lord  Halsbury  in  Thames  and  Mersey  Maiine  Insurance 
Co.  V.  Hamilton^  Frazer  dt  Co.  (1)  that  "  two  rules  of  con- 
struction, now  firmly  established  as  part  of  our  law,  may  be 
considered  as  limiting  those  words.  One  is  that  words, 
however  general,  may  be  limited  with  respect  to  the  subject- 
matter  in  relation  to  which  they  are  used.  The  other  is  that 
general  words  may  be  restricted  to  the  same  genus  as  the  specific 
words  which  precede  them."  In  this  particular  case,  have  we 
generic  words  that  immediately  precede  ?  Is  there  &  genus  in 
the  words  "  war  "  and  "  disturbance,'*  which  are  the  two  words 
used  in  the  clause  which  has  to  be  considered  ?  I  think  there 
is.  It  has  been  expressed  by  my  Lord  in  the  phrase  "  human 
instrumentality,"  and  if  it  needs  any  expansion  I  should  say 
**  human  instrumentality  acting  either  in  an  orderly  and  regular 
fashion,  as  war,  or  in  a  disorderly  and  irregular  fashion,  as 
(1)  (1887)  12  App.  Caa.  484,  at  p.  490. 
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diBtarbance,  riot  or  mutiny,"  such  as  we  know  as  a  matter  of       o.  A. 
history  to  have  occurred  at  Vladivostock.    That  being  so,  we       1908 


have  here  a  genus,  which  we  should  not  have  found  had  such  a  tillmanns 
third  word,  as  "snow-storm,"  been  introduced.  Had  the  *^^- 
sentence  run,  "  in  consequence  of  war,  disturbance,  or  winter  _  ss. 
snow-storms,"  there  would  have  been  no  genus  of  a  recognizable  i^imitbd.  ' 
kind,  for  it  would  be  too  wide  to  say  that  genus  means  anything  Kenned7ii.J 
that  prevents  the  vessel  entering  ;  there  would  have  been  in 
the  same  clause  generically  different  things,  followed  by  the 
words  "  or  any  other  cause  " ;  and,  if  we  tried  to  find  a  genus, 
we  should  be  driven  to  read  "  any  other  cause  "  as  meaning  any 
other  cause  which  might  cause  risk  to  the  ship,  whatever  the 
nature  of  that  cause  might  be.  But,  having  a  genus  in  the 
words  ''war"  and  ''disturbance,"  we  ought  to  be  guided,  as 
many  cases  have  decided,  in  construing  words  which,  apart  from 
the  immediately  preceding  context  of  the  clause  to  which  they 
are  attached,  might  have  properly  received  a  larger  meaning. 
This  point  is  dwelt  upon  still  more  fully  by  Lord  Halsbury  (1) 
when  he  is  pointing  out  what  he  thinks  is  the  mistake  in  the 
earlier  judgment  in  the  case  of  West  India  and  Panama  Tele- 
graph  Co.  v.  Home  and  Colonial  Marine  Insurance  Co.  (2),  the 
mistake  in  that  case  being  that  the  Court,  instead  of  looking  for 
a  genus,  looked  for  an  analogy,  which  was  wrong.  The  genus 
must  first  be  found,  and  then  you  must  find  whether  the  words 
that  follow  are  applicable  to  the  species  enumerated  belonging 
to  the  one  genus.  Lord  Macnaghten,  in  the  same  case,  says  (8) : 
"According  to  the  ordinary  rules  of  construction  these  words 
must  be  interpreted  with  reference  to  the  words  which  imme- 
diately precede  them.  They  were  no  doubt  inserted  in  order  to 
prevent  disputes  founded  on  nice  distinctions.  Their  office  is  to 
cover  in  terms  whatever  may  be  within  the  spirit  of  the  cases 
previously  enumerated,  and  so  they  have  a  greater  or  less  effect 
as  a  narrower  or  broader  view  is  taken  of  those  cases."  Li  that 
case  it  was  argued  that  perils  of  the  sea  practically  meant  perils 
of  any  kind  affecting  people  on  the  sea,  and  that  contention  was 
rejected  by  the  House  of  Lords.    Here  the  only  words  in  the 

(1)  12  App.  Cas.  4d4,  at  p.  491.  (2)  (1880)  6  a  B.  D.  51. 

(3)  12  App.  Cas.  at  p.  501. 

Vol.  n.  1908.  2  E  2 
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0.  A.       immediately  preceding  context  are  "  war  "  and  *'  disturbance/' 

1908       which  are  of  the  same  genus  in  the  sense  that  they  both  repre- 

TiLLMANNs   Bent  violent  human  action,  orderly  or  disorderly,  rendering  the 

&  ^'       entrance  of  the  vessel  or  discharge  of  the  cargo  insecure ;  and 

ss.        under  those  circumstances  it   seems  to  me  that  there  is  here 

LiM iTSD.  '  every  requisite  for  finding,  as  the  learned  judge  below  has  found, 

Kva^uj.   ^^t  i^®^^  ^B  ^  genus.    Ice  does  not  belong  to  that  genus ;  if  it 

was  really  intended  to  introduce  something  so  different  from 

war  or  disturbance,  ice  would  have  been  specifically  mentioned. 

Under  the  circumstances  I  have  no  doubt  that  the  judgment  of 

Ghannell  J.  was  right,  and  that  this  appeal  should  be  dismissed. 

Appeal  dismissed. 


May  11. 


Solicitors  for  plaintiffs  :  BotUreU  d  Roche, 
Solicitors  for  defendants  i  W.  A.  Crump  d  Sons. 


W.  J.  B. 


O.A.  [IN  THE  OOUET  OF  APPEAL.] 
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ARMITAGE  v.  PARSONS. 

Practice — Judgment — D^atdt  of  Appearance — Coete-^udgment  eigned  for  too 
large  an  Amount — Amendment — Accidental  Slip — Order  XII I.,  r.  3; 
Order  xxviii.,  r.  11. 

Where  judgment  has  been  signed  in  an  action  for  a  liquidated  demand 
in  default  of  appearance,  and,  through  an  error  arising  from  an 
accidental  slip,  the  amount  included  in  the  judgment  for  costs  exceeds 
hj  a  few  shillings  the  amount  properly  allowable  for  costs,  the  judgment 
may  be  amended,  under  Order  xxviu.,  r.  11,  by  reducing  it  to  the 
proper  amount. 

In  an  action  by  the  plaintiff,  as  indorsee,  against  the  defendant,  as 
acceptor,  of  a  bill  of  exchange  for  2600/.,  judgment  was  signed  in 
default  of  appearance.  The  amount  included  in  the  judgment  so  signed 
for  costs  was  61,  6«.,  which  exceeded  by  the  sum  of  12«.  the  amount 
properly  allowable  in  the  particular  case  according  to  the  scale  of  costs 
in  force  with  regard  to  judgments  by  default.  The  plaintiff  having 
issued  a  writ  of  fieri  facias  upon  the  judgment,  goods  of  the  defendant 
were  seized  under  the  writ  The  defendant  applied  to  set  aside  the 
judgment  as  having  been  irregularly  signed.  An  affidavit  made  by  the 
clerk  to  the  plaintiff's  solicitors,  who  attended  at  the  district  registry 
when  the  judgment  was  signed,  stated  that  he  looked  at  the  list  of 
costs  there  exhibited,  and  inadvertently  filled  in  the  wrong  amount. 
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Hdd  by  Sir  Gorell  Barnes,  President,  and  Farwell  L. J.  (Fletcher         c.  A. 
Moulton  L.J.  dissenting),  that  the  defendant  was  not  entitled  to  have         .^g 

the  judgment  set  aside,  and  that  there  was  power  to  amend  it  under  

Order  xxvm.,  r.  11,  which  ought  to  be  exercised.  Abmitaob 

Anlahy  v.  Prerforttw,  (1888)  20  Q.  B.  D.  764,  and  Hughw  v.  JusHn^      p^BSONS. 
[1894]  1  Q.  B.  667,  distinguished. 

Appeal  from  an  order  made  by  Eidley  J.  at  chambers  dis- 
missing an  appeal  from  the  order  of  a  district  registrar  refusing 
to  set  aside  a  judgment  as  after  mentioned. 

The  plaintiff,  as  indorsee,  sued  the  defendant,  as  acceptor,  of  a 
bill  of  exchange  for  2500Z.,  claiming  by  the  indorsement  on  the 
writ  the  amotlnt  of  the  bill,  20Z.  10«.  lid.  for  interest  at  5  per 
cent,  per  annum  from  October  1, 1907,  to  date  of  writ,  interest  on 
the  sum  of  2500Z.  at  6  per  cent,  per  annum  from  date  of  writ  until 
payment  or  judgment,  and  the  sum  of  8Z.  8«.,  or  such  sum  as 
might  be  allowed  on  taxation,  for  costs.  The  writ,  which  was 
issued  out  of  the  Leeds  District  Registry,  having  been  served,  and 
the  defendant  not  having  entered  an  appearance,  the  plaintiff 
proceeded  to  sign  judgment  in  the  district  registry.  The  sum  for 
which  judgment  was  signed  included,  among  the  other  items,  as 
to  which  there  was  no  dispute,  the  sum  of  6Z.  6«.  for  costs.  The 
plaintiff  issued  a  writ  of  fieri  facias  upon  the  judgment  so  signed, 
under  which  the  sheriff  seized  goods  belonging  to  the  defendant. 
An  application  was  then  made  by  the  defendant  to  the  district 
registrar  to  set  aside  the  judgment  on  the  ground  that  it  was  ' 
irregularly  signed,  inasmuch  as  the  amount  therein  included  in 
respect  of  costs  was  12«.  in  excess  of  the  amount  properly 
allowable.  The  practice  Masters  have  with  regard  to  the  pro- 
cedure on  signing  judgment  in  default  of  appearance  in  the 
Central  Office  made  a  rule  establishing  a  fixed  scale  of  costs  :  see 
Practice  Masters*  Bules,  r.  18.  By  that  scale,  in  cases  of 
default  of  appearance  after  personal  service,  the  charge  allowed, 
where  the  writ  is  for  lOOZ.  and  over,  specially  indorsed,  is  in 
country  and  agency  cases,  and  where  service  is  effected  more 
than  five  miles  from  the  Qeneral  Post  Office,  U.  6«.,  and  in  town 
cases  4Z.  14«.  (1) 

(1)  See  the  Annual  Practice,  1908,  these  rules  are  described  as  '*  Office 
vol.  2,  part  ix.  p.  807,  title.  Tables  Bules  settled  by  the  Practice  Mas- 
and  Ftactioe  lAasters'  Bules,  where     tors,*'  but  it  is  stated  that  they  have 

2  E  2  2 
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c.JL  It  appeared  that   in   the  district  registries  there  has   been 

1^08       adopted,  as  regards  cases   in  which  judgment   is   signed   in 

abmitagb    default  of  appearance,  a  scale  of  fixed  costs  similar  to  that 

PAB80HB.    ^doptod  by  the  practice  Masters  for  use  in  the  Central  Office, 

with  the  exception  that  in  the  district  registry  scale  6L  6t.  is 

allowed  in  cases   where  the    service   was   effected   more  than 

two  miles  from  the  district  registry,  and  41.  148.  in  other  cases. 

The  place  where  the  writ  was  served  on  the  defendant  was 

within  two  miles  of  the  Leeds  District  Registry. 

In  an  affidavit  made  by  him,  the  clerk  to  the  plaintiff's  solicitors 
who  applied  to  sign  the  judgment  at  the  district  registry  office 
stated  that,  in  inserting  the  amount  of  the  costs  while  at  the 
district  registry,  he  looked  at  the  list  there  exhibited  and 
inadvertently  filled  in  the  amount  of  61.  6«. 

On  the  hearing  of  the  application  to  set  aside  the  judgment, 
the  district  registrar  refused  to  set  it  aside,  but  amended  it  by 
reducing  the  amount  for  which  it  was  signed  by  the  sum  of  12s. 
On  appeal  the  learned  judge  affirmed  his  order. 

Scott FoXy  K.C.y  and  J.  A.  CompBton,  for  the  defendant.  This 
judgment  was  irregularly  signed,  and,  that  being  so,  the 
defendant  is  entitled  ex  debito  justitis  to  have  it  set  aside: 
Anlaby  v.  Pratorius  (1) ;  Hughes  v.  Justin.  (2)  In  the  latter 
case,  where  a  judgment  had  been  signed  for  a  larger  amount 
than  was  due,  the  Court  of  Appeal  refused  to  amend  the  judg- 
ment and  set  it  aside.  [They  also  cited  Hodges  v.  CaUaghan.  (8)] 

Simon,  K.C.,  and  McCardie,  for  the  plaintiff.  First,  the 
judgment  cannot  be  treated  as  irregularly  signed.  The  cases  of 
Anlaby  v.  Pratorius  (1)  and  Hughes  v.  Justin  (2)  are  not  in 
point.  In  those  cases  judgment  had  been  wrongly  signed,  not 
merely  as  regards  the  amount  of  costs,  but  as  regards  the  subject- 
matter  of  the  action ;  in  the  one  case  because  there  had  been  no 
default  in  delivering  a  defence,  the  time  for  doing  so  not  having 
expired  when  the  judgment  was  signed,  and  in  the  other  case 


no  statutory  authority  and  cannot  Rules  see  p.  818,  ibid, 

be  treated  as  directions  of  the  Court  (1)  20  Q.  fi.  D.  764. 

under  the  Judicature  Act,  1873,  s.  22.  (2)  [1894]  1  Q.  B.  667. 

For  r.   18  of  the  Practice  Masters'  (3)  (1857)  2  0.  B.  (N.S.)  306. 
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because  the  parties  had  previously  agreed  upon  a  sum  to  be  paid       c.  a. 

in  settlement  of  the  matter,  which  had  been  paid.    In  this  case       1908 

the  Court  must  under  the  ciroumstf^nces  be  regarded  as  having  armitaqb 

awarded  a  gross  sam  for  costs  in  lieu  of  taxed  costs  under  Order     ^   ^' 

^  Parsons. 

Lxv.,  r.  28,  and  the  fact  that  the  sum  awarded  for  costs  was  by 
mistake  too  great  according  to  the  scale  does  not  constitute  an 
irregularity  for  which  the  judgment  should  be  avoided.  Secondly, 
the  case  is  one  to  which  the  maxim  **  De  minimis  non  curat  lex  "  is 
applicable.  Thirdly,  this  is  the  case  of  an  "  error  arising  from 
an  accidental  slip,"  which  ought  to  be  amended  under  Order 
xxvm.,  r.  11,  or  Order  lxx.,  r.  1. 
Scott  Fox,  K.C.f  in  reply. 

Snt  GoBBLL  Barnes,  Prbsidbnt.    The  contest  in  this  case 
turns  upon  the  small  sum  of  12ir.,  but  the  points  raised  require 
to  be  treated  with  some  accuracy,  because  underlying  them  is 
the  question  whether  the  defendant's  counsel  is  right  in  his  con- 
tention that  even  such  a  very  small  mistake  as  that  in  question 
cannot  be  amended,  but  entitles  the  defendant  ex  debito  justitisB 
to  have  the  judgment  signed  in  default  of  appearance  for  a  sum 
of  more  than  2500Z.,  which  is  admittedly  due,   set  aside  alto- 
gether.   The  plaintiff  issued  a  writ  against  the  defendant,  as 
acceptor  of  a  bill  of  exchange  for  2500Z.,  which  had  not  been  met, 
claiming  a  sum  of  25202.  10«.  lid.  for  principal  and  interest  to 
the  date  of  the  writ,  and  interest  from  that  date  until  payment 
or  judgment,  and  also  91.  Qs.  for  costs,  or  such  other  sum  as 
might  be  allowed  for  costs  on  taxation.    The  writ  having  been 
served,  and   the  defendant  not  having  entered  an  appearance, 
the  clerk  to  the  plaintiff's  solicitors  went  to  the  office  of  the 
district  registry  at  Leeds,  whence  the  writ  had  been  issued,  for 
the  purpose  of  signing  judgment  against  the  defendant  in  default 
of  appearance,  and  for  that  purpose  he  followed  the  usual  pro- 
cedure,  that  is  to  say,  he  produced  the  writ  which  shewed  the 
figures  which  I  have  mentioned,  and  also  the  indorsement  of  the 
time  and  place  of  service,  and  an  affidavit  of  service  of  the  writ ; 
and  thereupon  judgment  in  the  ordinary  form,  stating  that,  the 
defendant  not  having  appeared  to  the  writ,  it  was  adjudged  that 
the  plaintiff  should  recover  the  sum  of  2686L  19».  8d.,  being 
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c.  A.       the  amount  claimed  for  principal  and  interest,  and  62.  6$.  for 

1908       costs,  was  sealed  with  the  seal  of  the  district  registry.    The  only 

abmitaob   question  which  arises  is  as  to  the  costs,  in  respect  of  which  a 

Parsons     ^^™  ^^  ^^*  ^^'  ^^  included  in  the  judgment,  whereas,  it  appears, 

the  amount  so  included  ought  only  to  have  been  41. 14«.    The 

defendant  having  applied  to  set  aside  the  judgment  on  the 

ground  of  this  sligh);  defect,  the  district  registrar  refused  to  set 

it  aside,  but  amended  it  by  reducing  the  total  amount  by  12$., 

the  difference  between  the  amount  of  costs  which  ought  to  have 

been  allowed  and  that  which  was  actually  included.    On  appeal 

the  learned  judge  at  chambers  affirmed  the  registrar's  order,  and 

from  that  decision  the  present  appeal  is  brought. 

It  was  argued  before  us  for  the  defendant  that  the  fact  that 
the  judgment  was  signed,  not  for  the  exact  amount  for  which  it 
should  have  been,  but  for  a  few  shillings  too  much,  entitles  the 
defendant  ex  debito  justitiae  to  have  the  judgment  set  aside ;  and 
for  that  proposition  reliance  was  placed  upon  the  cases  of  Ardaby 
V.  Prtetorius  (1)  and  Hv/ghes  v.  Justin.  (2)  In  my  view  neither 
of  these  decisions  applies  to  the  circumstances  of  the  present 
case.  They  were  both  cases  in  which  the  plaintiff  had  no  right 
to  judgment  for  any  debt  at  all ;  in  the  first  case  because  the 
time  for  putting  in  a  defence  had  not  expired  when  the  judgment 
was  signed,  and  in  the  other  case  because,  while  the  writ  was 
outstanding  and  before  it  had  been  served,  the  plaintiff  and 
defendant  met  together  and  agreed  upon  an  amount  to  be  paid 
by  the  defendant  in  settlement  of  the  whole  matter,  which  was 
accordingly  paid.  Therefore  there  was  no  debt  due  in  either 
case  when  the  judgment  was  signed,  and  in  the  latter  case  there 
was  only  some  trifling  amount  due  for  costs.  I  do  not  think 
that  either  of  those  cases  governs  the  present. 

Reference  has  been  made  during  the  argument  to  several 
rules^  the  provisions  of  which  it  is  material  for  the 
purposes  of  this  case  to  consider.  The  first  rule  to  which  it 
is  necessary  to  refer  is  Order  xm.,  r.  8,  which  provides  that 
''where  the  writ  of  summons  is  indorsed  for  a  liquidated 
demand,  whether  specially  or  otherwise,  and  the  defendant 
fails,  or  all  the  defendants,  if  more  than  one,  fail,  to  appear 
(1)  20  Q.  B.  D.  764.  (2)  [1894]  1  Q.  B.  667. 
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thereto,  the  plaintiff  may  enter  final  judgment  for  any  sum  not       o.  A. 
exceeding  the  eam  indorsed  on  the  writ,  together  with  interest       1908 
at  the  rate  specified  (if  any),  or  (if  no  rate  be  specified)  at  the  abmitaqb 
rate  of  five  per  cent,  per  annum,  to  the  date  of  the  judgment,    ^^^^g^ 
and  costs."    I  will  shew  later  on  how  that  rule  is  in  practice  _  — - 
worked  out  as  regards  costs.    In  my  opinion,  Order  xxyiii.,  r.  11, 
which  provides  that  "  clerical  mistakes  in  judgments  or  orders, 
or  errors  arising  therein  from  any  accidental  slip  or  omission, 
may  at  any  time  be  corrected  by  the  Court  or  a  judge  on  motion 
or  summons  without  an  appeal,"  enables  us  to  deal  with  this 
case  so  as  to  do  substantial  justice.     The  plaintiff's  counsel  con- 
tended that  Order  lzv.,  r.  28,  was  applicable  to  this  case,  but  I 
am  not  prepared,  as  at  present  advised,  to  assent  to  his  argument 
in  that  respect.    As  I  have  said,  I  think  Order  xxvin.,  r.  11,  is 
the  rule  which  is  applicable,  and  ought  to  be  applied  under  the 
circumstances  of  this  case.    Another  rule  relied  upon  by  the 
plaintiff's  counsel  was  Order  lxx.,  r.  1,  which  provides  that 
**  non-compliance  with  any  of  these  rules,  or  with  any  rule  of 
practice  for  the  time  being  in  force,  shall  not  render  any  pro- 
ceedings void  unless  the  Court  or  a  judge  shall  so  direct,  but 
such .  proceedings  may  be  set  aside  either  wholly  or  in  part  as 
irregular,  or  amended,  or  otherwise  dealt  with  in  such  manner 
and  upon  such  terms  as  the  Court  or  judge  shall  think  fit." 
That  rule  was  referred  to  in  Anlaby  v.  Pratorivs  (1),  but  I  do  not 
think  it  necessary  in  this  case  to  express  any  opinion  as  to  its 
effect.    Reverting  to  Order  xiii.,  r.  8, 1  desire  to  explain  how,  as 
I  understand  the  matter,  in  practice  the  provisions  of   that 
rule  have  been  worked  out  as  regards  costs.    It  appears  to 
be  practically  impossible  that,  in  every  one  of  the  numerous 
cases  in  which  judgment  is  signed  in  default  of  appearance,  the 
matter  should  be  dealt  with  by  a  Master  personally.    Conse- 
quently, the  way  in  which   these   matters  are  dealt  with  is 
as  follows.    Order  xu.,  r.   4,  provides  that,   in  cases  where 
judgment  is  not   pronounced  by  the    Court    or   a   judge  in 
Court, ''  the  entry  of  judgment  shall  be  dated  as  of  the  day  on 
which  the  requisite  documents  are  left  with  the  '  proper  officer ' 
for  the  purpose  of  such  entry,  and  the  judgment  shall  take 
(1)  20  a  B.  D.  764. 
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c.  A.      effect  from  that  date."    Then  by  Order  lzi.,  r.  1,  provision  is 
1908       made  that ''  the  Central  Office  shall,  for  the  convenient  despatch 
Abmitaob"  ^^  basiness,  be  divided  into  the  departments  specified  in  the  first 
PAB80N8     ^o^"™^  0^  ^b®  following  scheme,  and  the  business  of  the  office 
shall  be  distribated  among  the  departments  in  accordance  with 
that  scheme,  and  shall  be  performed  by  the  several  officers  and 
clerks  in  the  said  office  who  are  now  charged  with  the  same  or 
similar  duties,  and  by  sach  others  as  may  from  time  to  time  be 
appointed  by  lawfal  authority  for  that  purpose."    Among  the 
departments  mentioned  in  the  scheme  is  the  '*  writ,  appearance, 
and  judgment"  department.    In  the  district  registries,  where 
there  is  not  so  much  work,  and  so  many  persons  are  not 
employed,  as  in  the  Central  Office,  there  are,  no  doubt,  clerks  who 
perform  for  the  district  registrar  similar  functions  to  those  which 
are  performed  by  the  officers  in  the  Central  Office  in  London. 
With  regard  to  the  costs  which  are  to  be  included  in  a  judgment 
signed  in  default  of  appearance  under  Order  zni.,  r.  8,  the  practice 
Masters  appear  to  have  laid  down  certain  rules,  which  have  no 
statutory  authority,  and  cannot  be  treated  as  directions  of  the 
Court  under  the  Judicature  Act,  1878,  s.  22,  but  are  intended  to 
be  rules  of  practice  for  the  information  of  the  officials  in  the 
Central  Office,  whom  it  may  concern,  as  to,  among  other  things, 
the  scale  of  costs  which  the  Masters  have  fixed  as  being  the  right 
amounts  to  be  allowed  in  respect  of  certain  matters  which  are 
common  form.    Bule  18  of  these  Practice  Masters'  Rules,  after 
referring  to  Order  lxv.,  r.  28,  provides  that,  in  cases  of  default  of 
appearance,  after  personal  service,  where  the  writ  is  for  1001.  and 
over,  specially  indorsed,  the  amount  allowable  is,  in  country  and 
agency  cases,  and  where  service  is  effected  more  than  five  miles 
from  the  General  Post  Office,  61.  6«.,  and  in  town  cases  4Z.  14«. 
In  the  district  registries,  at  any  rate  in  the  Leeds  District  Registry, 
we  are  told  that  a  scale  of  fixed  costs  has  been  adopted,  as  regards 
costs  on  judgments  in  default  of  appearance,  which  is  similar  to 
that  adopted  for  the  Central  Office,  except  that,  in  the  district 
registry  scale,  61.  6«.  is  allowed  where  the  service  is  effected  at  a 
distance  of  more  than  two  miles  from  the  district  registry  office, 
and  in  other  cases  4tl.  •  14$.    Therefore,  as  a  matter  of  common 
form,  when  it  is  desired  to  sign  judgment  in  default  of  appearance, 
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the  clerk  to  the  plaintiff's  solicitor  has  to  take  the  writ,  which       c.a. 

states  the  amoant  of  the  debt,  and  the  interest  and  costs  claimed,        1908 

and  other  particulars,  and  the  aflSdavit  of  service,  and  lay  them   abmitagb 

before  the  official  or  clerk  whose  business  it  is  to  deal  with  the 

matter ;  and  it  is  the  duty  of  the  latter  to  see  that  the  judgment 

is  in  accordance  with  the  writ,  that  there  is  the  proper  affidavit 

of  service,  that  there  has  been  no  appearance  entered,  and  that 

the  costs  included  in  the  amount  of  the  judgment  are  those 

which  according  to  the  practice  rules  ought  to  be  allowed.    In 

this  case  it  appears  that  the  clerk  to  the  plaintiff's  solicitors,  when 

he  went  to  sign  judgment,  made  a  mistake,  and  that, in  inserting 

the  amount  of  the  costs,  he  looked  at  the  list  of  costs  exhibited 

in  the  district  registry  office,  and  inadvertently  filled  in  the  wrong 

figure.    The  clerk  whose  duty  it  was  to  seal  the  judgment  does 

not  appear  to  have  discovered  the  error,  and  so  the  judgment 

was  signed  for  128.  more  than  it  ought  to  have  been.     To  my  mind 

it  is  clear,  as  a  matter  of  good  sense  and  justice,  that  this  was 

an  accidental  slip  which  under  Order  xxvin.,  r.  11,  ought  to  be 

corrected,  and  that  the  whole  judgment  should  not  be  set  aside 

because  of  a  mistake  to  the  insignificant  amount  of  12«.    I  do 

not  think  that  by  so  amending  the  judgment  any  of  the  rules  or 

any  principle  of  law  is  infringed.     For  these  reasons  I  think 

that  the  appeal  should  be  dismissed. 

Flbtghbb  Moulton  L.J.  I  regret  that  I  cannot  come  to  the 
same  conclusion  as  the  President  and  my  brother  Farwell  in 
this  case. .  When  a  defendant  does  not  appear,  but  leaves  his 
case  in  the  hands  of  the  Court,  it  is,  in  my  opinion,  the  duty  of 
the  Court  to  see  that  judgment  is  not  signed  against  him  by 
default  otherwise  than  in  strict  conformity  with  the  rules  of 
procedure.  If  a  plaintiff  under  such  circumstances  signs 
judgment  for  a  larger  sum  than  he  is  entitled  to,  I  think  the 
defendant  has,  as  a  general  rule,  ex  debito  justitisB  a  right  to 
insist  that  the  judgment  so  signed  shall  be  set  aside.  It  lies  on 
the  creditor,  who  is  seeking  to  exercise  the  stringent  power  of 
signing  judgment  in  default  of  appearance,  to  see  that  such  a 
judgment  is  obtained  in  a  strictly  regular  manner ;  and  in  such 
a  case  as  I  have  mentioned  no  judgment  of  the  Court  has  been 
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c.  A.       properly  obtained  against  the  defendant.    The  only  exception  to 
1908        this  rule  appears  to  be  in  cases  where  the  powers  of  amendment 
abmitaob   given  by  Order  xxvni.,  r.  11,  are  properly  applicabla    Order  lxv., 
^'         r.  28,  has,  in  my  opinion,  no  application  to  such  a  case  as  this, 
—       but  applies  to  a  wholly  different  class  of  cases.    By  Order  xxvm., 
HoaitonL.j.  r.  11,  it  is  provided  that  '' clerical  mistakes  in  judgments  or 
orders,  or  errors  arising  therein  from  any  accidental  slip  or 
omission,  may  at  any  time  be  corrected  by  the  Court  or  a  judge 
on  motion  or  summons  without  an  appeal."    It  is  under  that  rule 
that  my  learned  brothers  consider  that  they  are  empowered  to 
amend  this  judgment.     There  are  two  reasons  why  I  cannot 
concur  with  them  in  exercising  the  power  given  by  that  rule.   In 
the  first  place  I  do  not  think  that  this  power  ought  to  be 
exer(Hsed  in  order  to  assist  a  wrong-doer  who  is  acting  upon 
the  judgment  as  unamended.    In  the  present  case  the  applica- 
tion was  not  by  the  plaintiff  to  be  allowed  to  amend   his 
judgment.    He  has  issued  execution  upon  the  judgment,  and  it 
is  only  when  the  defendant  claims  his  right  to  have  the  judgment 
set  aside  that  the  plaintiff  asks  that  the  judgment,  which  he  is 
still  enforcing,  may  be  amended  for  his  benefit.    I  do  not  think 
that  under  those  circumstances  we  ought  to  exercise  the  power 
of  amendment  given  by  the  rule.    There  is  another  reason,  in 
my  opinion,  why  we  should  not  do  so.    I  am  not  satisfied  that 
this  case  is  one  of  an  *'  error  arising  from  an  accidental  slip  " 
such  as  ought  to  form  ground  for  relief  under  the  rule.    I  agree 
with  the  learned  President's  view  of  the  manner  in  which  what 
I  may  call  a  "standardization  "  of  costs  has  in  prac.tice  grown, 
up  as  regards  those  cases  in  which  judgment  is  entered  in  default 
of  appearance.    It  would  be  useless  to  have  innumerable  formal 
taxations  in  respect  of  small  amounts,  all  ending  in  a  similar 
result.      Therefore,  in  oases  where  a  judgment  is   signed  in 
default    of    appearance,  in    so  far  as  it  may    be   an  inevit- 
able  result   that   certain    costs    should   be    allowed,    it    is    a 
very   proper    practice   that    such    costs    should    be    allowed 
in  accordance    with    a  fixed    scale,  as    a   matter  of    course. 
But  it  appears  that  by  the  scale  there  is  a  difference  in  the 
amount  fixed  for  costs  according  as  the  service  was  effected  at  a 
greater  or  less  distance  from  the  district  registry.    I  do  not 
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suggest  that  in  this  case  the  wrong  amount  was  deliberately       c.  a. 
included  in  the  judgment  in  respect  of  costs,  but  it  does  not       i908 
appear  from  the  aflSdavits  that  either  the  solicitor's  clerk  or  abmitaok 
the  officer,  whose  duty  it  was  to  be  careful,  in  the  absence         ^• 

of  the  defendant,  to  see  that  the  right  amount  was  inserted        

in  respect  of  costs,  was  in  possession  of  any  materials  to  warrant   Mo?ito?L.j. 

the  one  in  inserting  and  the  other  in  allowing  the  insertion 

of  the  larger  rather  than  the  lesser  of  the  two  figures  given 

in  the  scale.    That  being  so,  I  am  not  prepared  to  say  that  there 

was  in  this  case  such  an  accidental  slip  as  would  justify  us  in 

amending  the  judgment  instead  of  setting  it  aside.    Therefore, 

upon  both  the  grounds  which  I  have  mentioned,  I  think  that  we 

ought  not  to  exercise  the  power  given  by  Order  zzvni.,  r.  11, 

and  in  my  opinion  the  judgment  should  be  set  aside. 

Fabwell  L.J.  I  agree  with  the  judgment  of  the  President, 
and  also  with  the  view  taken  by  my  brother  Fletcher  Moulton 
as  to  Order  lxv.,  r.  28 ;  but  I  must  confess  that  I  cannot  follow 
the  view  which  the  latter  has  taken  with  regard  to  amendment 
of  the  judgment  under  Order  xxvni.,  r.  11.  In  this  case  the 
judgment  was  signed  under  Order  xni.,  r.  8,  for  an  amount 
exceeding  2500Z.  in  a  regular  manner,  except  as  regards  a  sum 
of  12«.  for  costs.  When  Order  xni.,  r.  8,  speaks  of  '*  costs,"  it 
means,  of  course,  such  costs  as  are  allowable  on  taxation.  In  the 
case  of  such  costs  as  these,  the  defendant,  who  has  not  appeared, 
would  have  no  notice  of  taxation,  and  the  costs  allowable  would 
be  matter  of  common  form.  In  view  of  this  the  taxing  Masters 
have  settled  a  scale  of  fixed  costs  to  prevent  the  necessity  for  a 
formal  taxation  before  a  Master  in  each  case ;  and  a  similar 
scale  has  been  adopted  in  the  district  registry.  A  list  of 
*  the  costs  allowable  was  exhibited  in  the  district  registry  office ; 
and  the  clerk  of  the  plaintiff's  solicitors,  who  attended  there 
for  the  purpose  of  signing  judgment,  states  in  his  affidavit 
that  he  looked  at  the  list,  and  inadvertently  took  the  wrong 
figure.  In  my  opinion  that  was  an  error  arising  from  an 
accidental  slip.  I  have,  when  a  judge  in  the  Chancery  Division, 
often  corrected  similar  errors  of  a  far  larger  amount.  If  neces- 
sary, I  should  be  prepared  to  agree  with  the  plaintiff's  counsel 
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c.  A.       that  this  was  a  ease  in  which  the  maxim  "  De  minimis  non  eurat 
1908       lex  "  was  applicable. 
ABMiTAOB  ^PP^^  dUmwed. 

V, 

Solicitor  for  plaintiff:  Arthur  E.  Burton,  for  Armitage  <t  Speight, 

Leeds. 

Solicitors   for  defendant :  Ward,  Bowie  d  Co.,  for  Walter  d 

E.  H.  Foster,  Leeds. 

B.  L. 


C.A.  [IN  THE  OOUBT  OF  APPEAL.] 


1908 
May  13. 


COBBETT  AND  Others  v.  WOOD. 

Practice — Solicitor — BUI  of  Costs — Petition  by  Wife  for  Judicial  Separation — 
BUI  for  extra  Costs  only — BUI  for  Party  and  Party  Costs  previously 
delivered  to  Husbandr^In^ufficiency  of  BUI — Solidtors  Act,  1843  (6  cfe  7  Vict. 
c.  73),  s.  37. 

The  plaintiffs  had  acted  as  soUcitors  for  the  defendant's  wife  on  a 
petition  by  her  in  the  High  Court  for  a  judicial  separation.  The 
petition  was  dismissed,  but  the  defendant  was  ordered  to  pay  the  costs 
as  between  party  and  party,  and  accordingly  the  plaintiffs  delivered  to 
him  a  bill  of  party  and  party  costs.  That  bill  having  been  taxed,  the 
defendant  paid  to  the  plaintiffs  the  amount  allowed  upon  the  taxation. 
The  plaintiffs  then  delivered  to  the  defendant  a  bill  in  respect  of  the 
extra  costs  of  the  proceedings  on  the  petition  as  between  solicitor  and 
client,  which  bill  did  not  contain  the  items  allowed  in  respect  of  party 
and  party  costs.  This  bill  not  being  paid,  the  plaintiffs  sued  the  defen- 
dant for  the  amount  of  it  as  for  necessaries  supplied  to  the  wife : — 

HM  (reversing  the  judgment  of  Pickford  J.,  [1908]  1  Z.  B.  690),  that 
the  bill  was  not  a  sufficient  bill  within  the  meaning  of  the  (Solicitors  Act, 
1843,  s.  37,  and  therafore  the  action  was  not  maintainable. 

Qucere  whether  in  a  case  where  the  wife's  petition  had  failed  such  Hn 
action  could  be  maintainable. 

Appeal  from  the  judgment  of  Pickford  J.  on  the  trial  of  an ' 
action  by  him  without  a  jury. 

The  action  was  brought  by  a  firm  of  solicitors  to  recover  the 
amount  of  a  bill  of  costs. 

The  plaintiffs  had  acted  as  solicitors  for  the  defendant's  wife 
on  a  petition  presented  by  her  in  1904  in  the  Probate,  Divorce 
and  Admiralty  Division  of  the  High  Court  for  a  judicial  separa- 
tion from  her  husband.    In  accordance  with  the  usual  practice 
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in  that  division,  the  husbancl  had  given  security  for  the  g.a. 
wife's  costs.  The  petition  was  dismissed,  bat  the  defendant  190S 
was  ordered  to  pay  the  costs  of  the  wife  as  between  party  cobbett 
and  party.  The  plaintiffs  accordingly  delivered  a  bill  of  party  wood. 
and  party  costs  to  the  defendant.  These  costs  were  taxed, 
and  the  amount  allowed  in  respect  of  them  was  paid  by  the 
defendant  to  the  plaintiffs.  The  plaintiffs  subsequently  delivered 
to  the  defendant  the  bill  of  costs  on  which  the  action  was  brought. 
That  bill  was  headed :  ''  In  the  High  Court  of  Justice,  Probate, 
Divorce,  and  Admiralty  Division  (Divorce).  Tour  Wife  t;.  Tour- 
self.  Petition  for  judicial  separation.  Costs  as  between  solicitor 
and  client,  including  costs  not  allowed  as  between  party  and 
party."  The  bill  contained  a  number  of  items  in  respect  of  extra 
costs  incurred  as  between  solicitor  and  client  in  the  proceedings 
in  the  High  Court  for  a  judicial  separation.  Most  of  these  items 
were  not  included  in  the  bill  of  costs  as  between  party  and  party; 
but  some  of  the  items  were  contained  in  that  bill,  and  were  dis- 
allowed as  between  party  and  party  on  taxation.  The  items 
allowed  on  taxation  of  the  bill  for  party  and  party  costs  were  not 
included  in  the  second  bill.  (1)  The  amount  of  the  bill  so 
delivered  in  respect  of  extra  costs  not  being  paid,  the  plaintiffs 
sued  the  defendant  for  the  same  as  for  necessaries  supplied  to  the 
wife. 

The  objection  being  taken  at  the  trial  that  the  bill  so  delivered 
was  not  a  sufficient  bill  within  the  meaning  of  the  Solicitors  Act, 
1848,  s.  87,  the  learned  judge  held  that  the  bill  previously 
delivered  to  the  defendant  in  respect  of  the  party  and  party  costs 
and  the  bill  in  question  must  be  regarded  tis  one  bill  delivered  in 
two  parts,  and  therefore  there  had  been  a  sufficient  compliance 
with  the  terms  of  the  section,  and  he  accordingly  gave  judgment 
for  the  plaintiffs. 

The  defendant  appealed.  (2) 

(1)  The  bill  included  items  as  to  (2)  At  the  trial  the  qnestion 
other  matters  than  the  proceedings  whether,  in  a  case  where  the  wife's 
for  a  judicial  separation,  which  items  petition  had  failed,  such  an  action 
weredealtwith  in  the  Court  below,  but  could  as  a  matter  of  law  be  main- 
did  not  form  the  subject  of  decision  tainable  did  not  appear  to  haye  been 
in  the  Court  of  Appeal.  See  the  raised.  When  the  appeal  first  came 
report,  [1908]  1  K«  B.  590.  on  lor  hearing,  that  question  was 
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G.  A.  Langdan,  K.C.,  and  Le  Riche,  for  the  defendant.    The  bill 

1908       delivered  in  this  case  is  insufficient,  because  it  does  not  set  out 

CoBBKTT    *^®  whole  of  the  items  in  respect  of  the  business  done.    It  only 

^'         sets  out  the  extra  costs,  and  omits  the  party  and  party  costs, 

which  relate  to  the  same  business.    It  is  impossible  for  the 

Master  without  having  before  him  the  items  allowed  in  respect  of 

party  and  party  costs  to  ascertain  what  ought  to  be  allowed  by 

way  of  extra  costs :  WaUer  v.  Lctcy  (1) ;  Pigot  v.  Cadman  (2) ;  In 

re    Mercantile    Lighterage  Co.  (8)    [They  also  cited  Drew  v. 

Cliford.  (4)] 

Simon,  K.C,  and  Cyril  Atkimon,  for  the  plaintiffs.  It  may  be 
that  thegeneral  practice  is  to  setout  the  items  of  the  party  and  party 
costs  in  the  bill  delivered  by  the  solicitor  to  his  client,  because 
usually  the  bill  of  party  and  party  costs  would  have  been  delivered, 
not  to  the  client,  but  to  the  opposite  party ;  and  therefore  the  client 
would,  if  they  were  not  set  out,  have  no  means  of  knowing  what 
had  been  allowed  as  against  the  other  party.  That  was  the  case 
in  Waller  v.  Lacy.  (1)  The  circumstances  of  the  present  case  are 
very  special,  and  are  such  that  the  general  practice  is  not  really 
applicable,  because  the  reason  for  that  practice  does  not  exist. 
In  this  case  the  bill  of  party  and  party  costs  was  delivered  to  the 
defendant  himself.  There  is  no  reason  why  the  bill  of  costs 
should  not  be  delivered  in  parts,  provided  that  in  those  parts 
taken  together  a  complete  account  of  all  the  charges  made  in 
respect  of  the  particular  piece  of  business  is  contained.  All  that 
is  necessary  in  order  to  satisfy  the  statute  is  that  the  document 


raised  by  the  Pxendent,  and  the  case  as  had  been  dealt  with  at  the  trial, 

was  adjourned  to  enable  counsel  to  namely,    the   question    as    to   the 

consider  and  deal  with  this  point,  sufficiency  of  the  bill,  and,  as  will 

When  the  appeal  again   came  on,  be  seen  from   the  judgments,  the 

after  the  argument  had  proceeded  Court  guarded   themselves   against 

some  time,  it  appeared  to  the  Court  being   supposed   by  implication  to 

that  the  above-mentioned  question  indicate  any  opinion  to  the  effect 

could  not  be  dealt  with  satisfactorily  that,  in  the  circumstances,  the  action 

in  the  absence  of  further  information  would  have  been  maintainable,  if  a 

as  to  the  facts  of  the  case,  which  the  sufficient  bill  had  been  delivered, 

evidence  at  the  trial  did  not  afford,  (1)  (1840)  1  Man.  ft  G.  64. 

and,  therefore,  the  appeal  must  be  (2)  (1857)  1  H.  ft  N.  837. 

decided  solely  upon  the  same  question  (3)   [1906]  1  Ch.  491,  at  p.  495. 
(4)  (1825)  2  C.  ft  P.  69. 
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or  documents  delivered  should  give  to  the  client  such  fair  and       c.  a« 
reasonable  information  as  to  the  matters  claimed  for  as  may  be        1908 
sufficient  to  enable  him  to  get  the  solicitor's  charges  properly    cobbbtt 
taxed  :  Cook  v.  OiUard  (1) ;  Haigh  v.  Ousey.  (2)     It  is  submitted      ^^^^ 
that,  fairly  construed,  this   bill  incorporates  by  reference  the 
items  of  the  party  and  party  bill  of  costs.   In  In  re  Mercantile 
Lighterage  Co.  (8)  Warrington  J.  appears  to  have  thought,  in  the 
case  of  a  liquidator,  that  it  was  sufficient  if  the  amounts  claimed 
and  allowed  for  party  and  party  costs  appeared  in  lump  sums 
upon  the  bill.    That  case  is  really  an  authority  in  the  plaintiffs' 
favour.    [They  also  cited   Ottaway  v.   Hamilton  (4) ;  Ivimey  v. 
Marks.  (5)] 

Langdon,  K.C.j  for  the  defendant,  was  not  called  upon  to 
reply. 

Sib  Gorell  Barnbs,  Pbbsidbnt.  This  is  an  appeal  from  a 
decision  of  Pickford  J.,  who  gave  judgment  for  the  plaintiffs  in  the 
action,  subject  to  taxation  of  their  bill,  the  ground  of  appeal  being 
that  the  bill  in  question  was  not  a  proper  bill  within  the  mean- 
ing of  the  Solicitors  Act,  1848,  s.  87.  To  appreciate  the  points 
which  have  been  raised,  it  is  necessary  to  state  the  facts,  which 
may  be  done  very  shortly.  The  plaintiffs  are  the  solicitors  who 
represented  the  wife  of  the  defendant  in  proceedings  which  she 
took  in  the  Probate,  Divorce  and  Admiralty  Division  of  the  High 
Court  for  a  judicial  separation,  and  which  failed.  In  accordance 
with  the  practice  in  that  division,  security  had  been  given  by  the 
respondent  for  such  amount  of  costs  as  would  be  necessary  for  the 
purpose  of  bringing  the  petitioner's  case  to  trial  and  for  the  costs 
of  the  trial ;  and,  after  the  suit  was  over,  the  costs  were  taxed  in 
the  usual  way,  and  the  amount  allowed  was  paid  by  the  husband. 
Generally  speaking,  the  costs  so  taxed  are  practically  sufficient 
to  remunerate  the  solicitor  in  respect  of  the  work  and  expenditure 
that  are  really  necessary  for  bringing  the  case  to  trial.  Some 
costs  claimed  by  the  plaintiffs  in  this  case  were  disallowed  upon 
that    taxation.    The  plaintiffs  subsequently    delivered    to  the 

(1)  (1862)  1  E.  &  B.  26.  (3)  [1906]  1  Oh.  491.  at  p.  496. 

(2)  (1867)  7  E.  A  B.  678.  (4)  (1878)  3  0.  P.  D.  893. ' 

(6)  (1847)  16  M.  &  W.  843. 
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defendant,  who  was  the  respondent  in  the  proceedings  for  a 
separation,  a  bill  headed  thus  :  "  In  the  High  Court  of  Justice, 
Probate,  Divorce,  and  Admiralty  Division  (Divorce).    Your  Wife 
V.  Yourself.    Petition  for  judicial  separation.    Costs  as  between 
solicitor  and  client,  including  costs  not  allowed  as  between  party 
and  party."    That  bill  did  not  contain  the  items  which  had  been 
allowed  as  party  and  party  costs  in  the  proceedings  for  a  separa- 
tion or  the  amounts  which  had  been  received  by  the  plaintiffs 
in  respect  of  them.    The  bill  was  in  effect,  except  as  regards 
certain  minor  matters  to  which  I  will  refer  later  on,  a  bill  of 
extra  costs  as  between  solicitor  and  client  in  respect  of  the  suit 
for  a  judicial  separation.     !the  plaintiffs  upon  July  24  in  last 
year  commenced  an  action  claiming  the  amount  of  the  bill,  and, 
application  having  been  made  for  leave  to  sign  judgment  in  the 
action  under  Order  xiv.  in  the  district  registry,  the  result  was 
that  the  learned  judge,  who  was  then  at  Liverpool,  heard  the 
case  as  a  short  cause,  and  gave  judgment  as  I  have  mentioned.    I 
understand  that  before  the  judge  the  defendant's  counsel  in  effect 
admitted  for  the  purposes  of  the  trial  that  the  defendant  was  liable, 
if  the  bill  delivered  was  a  proper  bill,  and  the  important  question 
was  not  raised  whether  the  husband  could  be  made  responsible  for 
the  extra  costs  of  suit  in  a  case  like  this,  where  the  wife's  suit  had 
failed.    I  do  not  propose  to  discuss  any  of  the  points  connected 
with  that  question,  because,  although  this  case  was  adjourned  on 
a  previous  occasion  at  my  suggestion,  in  order  that  counsel 
might  have  an  opportunity  of  dealing  with  that  question  as  a 
matter  of  law,  it  now  appears  to  us  that  it  would  be  impossible 
satisfactorily  to  deal  with  it  without  further  information  as  to 
the  facts  of  the  case  than,  as  matters  stand,  we  possess,  and 
we  therefore  have  come  to  the  conclusion  that  the  case  must  be 
dealt  with  on  the  basis  of  the  admission  which  was  made  by  the 
defendant's  counsel  before  Pickford  J.,  and  upon  which  he  dealt 
with  it.    I  have  been  careful  to  say  this,  because  I  do  not  wish, 
as  at  present  advised,  to  be  taken  as  expressing  any  opinion  in 
favour  of  the  view,  or  as  encouraging  the  notion,  that,  where  a 
suit  by  a  wife  for  a  judicial  separation  has  been  dismissed,  and 
the  amount  allowed  in  respect  of  the  party  and  party  costs 
(which  in  practice  seems  to  have  been  found  sufficient  to  enable 


V, 
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a  wife  to  have  her  case  properly  heard)  has  been  received  by  the       c.  a. 
wife's  solicitors,  an  action  for  extra  costs  may  be  maintained       1908 
against  the  husband.    I  express  no  opinion  on  that  point,  though     cobbett 
I  do  not  recollect  at  the  moment  any  case  in  which  extra  costs 
have  been  recovered  in  such  a  case,  or  in  which  even  an  attempt 
has  been  made  to  recover  them,  except  the  present  case. 

The  only  question,  therefore,  with  which  we  propose  to  deal  is 
whether  Pickford  J.  was  right  in  holding,  as  he  did,  that  the 
bill  delivered  in  this  case  was  a  proper  bill  within  the  meaning 
of  the  Solicitors  Act,  1848,  s.  87.  That  section  provides  that  no 
attorney  or  solicitor  ''  shall  commence  or  maintain  any  action  or 
suit  for  the  recovery  of  any  fees,  charges,  or  disbursements  for 
any  business  done  by  such  attorney  or  solicitor  until  the 
expiration  of  one  month  after  such  attorney  or  solicitor  •  .  .  . 
shall  have  delivered  unto  the  party  to  be  charged  therewith  .... 
a  bill  of  such  fees,  charges,  and  disbursements,  and  which  bill 
shall  either  be  subscribed  with  the  proper  hand  of  such  attorney 
or  solicitor  (or,  in  the  case  of  a  partnership,  by  any  of  the 
partners,  either  with  his  own  name  or  with  the  name  or  style  of 
such  partnership)  ....  or  be  inclosed  in  or  accompanied  by 
a  letter  subscribed  in  like  manner  referring  to  such  bill."  The 
point  taken  on  behalf  of  the  defendant  is  that  no  sufficient  bill 
has  been  delivered  of  the  fees,  charges,  and  disbursements  in 
respect  of  the  business  done  by  the  plaintifEs,  i.e.,  the  conduct  of 
the  suit  in  the  Probate,  Divorce  and  Admiralty  Division,  inas- 
much as  the  bill  delivered  only  sets  out  the  extra  costs  as 
between  solicitor  and  client,  and  there  is  nothing  in  it  to  shew 
what  costs  were  claimed,  or  were  allowed,  as  between  party  and 
party,  and  no  means  are  therefore  afforded  to  the  taxing 
Master  by  the  bill  for  determining  the  proper  amounts,  if 
any,  to  be  allowed  as  extra  costs.  There  appears  to  have 
been  for  a  long  time  a  uniform  practice  in  the  taxing  offices 
in  relation  to  this  question.  In  1904  the  matter  was  considered 
and  reported  upon  by  the  Masters,  and  their  report  was,  at  the 
request  of  the  Lord  Chancellor,  considered  by  Kekewich  J.  It 
was  then  stated  by  the  Masters  that  in  such  cases  the  long-settled 
practice  of  the  taxing  office  is  to  require  the  whole  bill  to  be 
brought  in  for  taxation,  including  the  party  and  party  items,  and 
YOL.  IL  1908.  2  F  2 
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0.  A.  the  usual  taxing  fees  are  taken  upon  the  bill  thus  taxed ;  or  in 
1908  other  words  that,  in  carrying  out  the  provisions  of  s.  87  of  the 
CoBBBTT  Solicitors  Act,  1843,  the  bill  of  which  it  requires  delivery  is  held 
«•  to  be  a  complete  bill  of  all  the  fees,  charges,  and  disbursements 
in  reference  to  the  business  to  which  it  relates,  and  therefore 
such  a  bill  as  will  enable  the  Master  properly  to  tax  the  costs 
in  respect  of  which  the  claim  is  made.  I  therefore  come  to 
the  conclusion  that,  having  regard  to  the  provisions  of  the  Act, 
and  the  settled  practice  with  respect  to  the  mode  in  which  they 
have  been  carried  into  operation,  and  also  to  the  authorities  on 
the  subject,  the  defendant  is  right  in  contending  that  the  bill  in 
this  case,  not  being  a  complete  bill  in  reference  to  the  business 
done  by  the  plaintiffs,  was  not  a  proper  bill  within  the  meaning 
of  the  Act.  Pickford  J.  took  a  different  view,  but  he  had  not  the 
advantage  of  such  a  full  discussion  of  the  authorities  as  there 
has  been  before  us,  or  of  the  information  which  we  have  received 
from  the  Masters  with  regard  to  the  way  in  which  the  provisions 
of  the  statute  have  been  carried  out  in  practice.  It  was  suggested 
that,  under  the  special  circumstances  of  this  case,  the  practice  to 
which  I  have  alluded  was  inapplicable,  but  I  cannot  see  any 
ground  for  that  suggestion.  The  result  is  that,  no  proper  bill 
having  been  delivered,  the  plaintiffs'  action  is  not  maintainable, 
and  the  appeal  must  be  allowed. 

There  are  some  minor  items  in  the  bill  which  do  not  relate  to 
the  suit  in  the  Probate,  Divorce  and  Admiralty  Division.  With 
regard  to  the  costs  of  the  proceedings  before  the  magistrates  (1), 
Pickford  J.  held  himself  bound  by  the  decision  in  Cale  v.  James  (2), 
and  therefore  gave  judgment  for  the  defendant  as  to  those  items. 
There  were  also  some  small  items  in  respect  of  work  which 
was  independent  both  of  the  proceedings  in  the  High  Court 
and  those  before  the  magistrates.  I  think,  however,  that  the 
subject  of  contest  at  the  trial  was  substantially  the  question 
whether  the  bill  delivered  by  the  plaintiffs  was  a  proper  bill, 
having  regard  to  the  fact  that  it  omitted  the  items  which  had 
been  included  in  the  party  and  party  costs,  and  that  these  small 
items  were  never  discussed  independently  of  that    question. 

(1)  See  report  in  Court  below,  [1908]  1KB.  695. 

(2)  [1897]  1  Q.  B.  418. 


V, 

Wood. 
The  Frcflident. 


a  KB.  KING'S  BENCH  DIVISION.  427 

Therefore  I  do  not  think  that  we  ought  to  go  into  those  matters       c.  a. 
on  this  appeal.  1908 

I  think  I  ought  to  say,  with  regard  to  the  observations  which  cobbbtt 
have  been  cited  from  the  judgment  of  Warrington  J.  in  In  re 
Mercantile  Lighterage  Co.  (1),  that  I  must  confess  I  do  not  quite 
understand  that  part  of  his  judgment  where  he  said  that  there 
was  no  valid  objection  to  the  mode  in  which  the  party  and 
party  costs  were  included  in  the  bill,  namely,  in  a  lump  sum, 
and  that  this  was  in  accordance  with  the  usual  practice.  That 
does  not  seem  consistent  with  the  report  made  by  the  taxing 
Masters  as  to  the  existence  of  a  well-settled  unwritten  practice 
in  such  cases  to  set  out  the  items  of  the  party  and  party  costs. 
The  question  in  that  case  appears  to  have  been  whether  the 
items  in  respect  of  party  and  party  costs  ought  to  have  been 
included  in  the  liquidator's  bill  at  all.  It  does  not  appear  that 
any  objection  was  taken  to  the  mode  in  which  those  costs  were 
set  out  in  the  bill,  namely,  in  a  lump  sum,  and,  that  being  so, 
I  doubt  whether  the  learned  judge  can  be  supposed  to  have 
intended  to  express  a  definite  opinion  to  the  effect  that  this 
could  be  done  as  of  right. 

Flbtohbb  Moulton  L.J.  In  this  case  a  preliminary  objection 
is  taken  by  the  defendant  to  the  maintenance  of  an  action 
on  a  solicitor's  bill.  By  s.  87  of  the  Solicitors  Act,  1848,  it  is  in 
substance  provided  that  no  action  shall  be  maintainable  by  a 
solicitor  for  the  recovery  of  any  fees,  charges,  or  disbursements 
in  respect  of  any  business  done  by  him  until  the  expiration  of  a 
month  after  a  proper  signed  bill  has  been  delivered  by  him  in 
accordance  with  the  provisions  of  the  section.  The  objection  is 
taken  by  the  defendant  that  no  such  bill  has  been  delivered  in 
the  present  case,  and,  if  that  objection  is  substantiated,  the  action 
will  not  lie,  and  the  judgment  must  be  for  the  defendant. 
The  objection  is  to  the  form  of  the  bill,  and  has  nothing  to  do 
with  the  validity  of  the  items  contained  in  it.  A  bill  might  be  a 
sufficient  bill  in  point  of  form,  though  nine-tenths  of  the  items 
might  be  disallowed  on  taxation  after  judgment  at  the  trial.  The 
question  whether  judgment  ought  to  be  given  in  the  action  for 
(1)  [1906]  1  Oh.  491,  at  p.  495. 
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c.  A.  the  amount  which  may  be  found  due  on  taxation  depends  on 
1908  whether  the  bill  is  in  point  of  form  such  as  is  required  by  the 
CoBBETT  fltefcute-  I  can  see  no  reason  why  a  solicitor's  bill  may  not  be 
^'  delivered  in  parts,  or  why  successive  bills,  respectively  shewing 
—  the  costs  due  down  to  a  certain  date,  or  including  particular 
Mouiton  L.J.  groups  of  itcms,  may  not  be  delivered,  provided  that  it  clearly 
appears  that  they  are  all  really  parts  of  one  bill.  The  question 
here  is  whether  the  bill  delivered,  when  judged  by  what  appears 
upon  the  face  of  it,  purports  to  be  such  a  bill  as  is  in  accordance 
with  s.  87.  In  my  opinion  it  does  not,  and  therefore  the  judg- 
ment in  the  action  ought  to  be  for  the  defendant.  I  do  not, 
speaking  for  myself,  base  my  judgment  upon  any  rule  of  practice, 
because  the  circumstances  under  which  this  bill  was  delivered 
are  so  special  that  it  is  difficult  to  see  how  any  settled  rule  of 
practice  can  apply  to  them.  I  should  think  that  it  can  very 
rarely,  if  ever,  have  happened  before  that  a  solicitor  representing 
a  wife,  whose  petition  for  a  judicial  separation  has  failed,  has 
sued  the  husband  for  extra  costs.  It  appears  from  what  the 
learned  President  has  said,  and  on  the  authorities,  very  doubtful 
whether  such  an  action  will  lie.  I  propose,  therefore,  to  con- 
sider the  matter  solely  by  the  light  of  the  section,  and  apart 
from  any  supposed  practice  in  the  matter.  The  bill  purports  to 
be  a  bill  of  costs  in  respect  of  a  petition  for  judicial  separation, 
and  to  contain  only  the  extra  costs  as  between  solicitor  and 
client,  including  costs  not  allowed  as  between  party  and  party. 
Such  a  bill  does  not  appear  to  me  to  be  a  complete  bill  of  the 
fees,  charges,  and  disbursements  due  in  respect  of  the  business 
done  by  the  solicitors  within  the  meaning  of  the  section.  The 
only  way  in  which  it  can  be  suggested  that  it  is  such  a  bill  is  by 
saying  that  it  must  be  read  together  with  the  previous  bill  which 
was  delivered  to  the  same  person  for  taxation  in  the  High  Court 
and  taxed  as  between  party  and  party,  and  the  amount  allowed 
on  which  has  been  received  by  the  plaintiffs.  But,  if  I  take  the 
bill,  and  treat  it  as  part  of  a  total  bill  made  up  by  reading  it 
with  the  former  bill,  it  appears  to  me  impossible  even  so  to  make 
out  that,  a  proper  bill  has  been  delivered  within  the  meaning  of 
the  Act.  Taking  one  of  the  items  by  way  of  illustration,  I  find 
an  item  in  respect  of  instructions  for  brief,  which  is  stated  to  be  in 
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addition  to  the  amount  allowed  on  taxation  as  between  party  and  c  a. 

party.    What  amount  was  so  allowed  would  not  appear  from  the  1908 

signed  bill  delivered  to  the  husband  for  taxation  as  between  party  cobbbtt 

and  party.     So  that,  taking  the  two  signed  bills  together,  they  y^I^jy 

do  not  purport  as  regards  that  item  to  be  a  bill  giving  all  — 

necessary  information  as  to  the  claim  made  by  the  plaintiffs  HoaitoiiL.j. 
against  the  defendant.    Under  these  circumstances  I  do  not 
think  that  this  can   be  regarded  as  a  proper  bill  within  the 
meaning  of  the  statute. 

Farwbll  L.J.  I  agree  with  the  view  taken  by  the  President. 
I  express  no  opinion  on  the  question  whether  such  an  action  as 
this  could  in  any  case  be  maintainable ;  but,  putting  that  ques- 
tion aside,  I  do  not  think  that  it  is  competent  for  a  solicitor, 
where  there  has  been  a  taxation  of  costs  as  between  party  and 
party,  to  deliver  to  the  client  a  bill  of  the  items  not  allowed  on 
that  taxation  as  a  separate  bill.  The  bill  of  fees,  charges,  and 
disbursements  contemplated  by  s.  87  is,  I  think,  a  complete  bill 
of  the  whole  of  the  fees,  charges,  and  disbursements  in  respect 
of  the  particular  business  done.  The  plaintiffs'  counsel  argued 
that  the  circumstances  of  this  case  are  of  such  a  special  nature 
that  the  general  practice  in  relation  to  these  matters  is  not  applic- 
able. I  cannot  assent  to  that  contention.  The  words  of  s.  87 
are  quite  general,  and  impose  the  same  duty  upon  the  solicitor 
in  respect  of  delivering  a  proper  bill  in  all  cases.  I  should  like 
to  refer  in  this  connection  to  the  report  signed  by  the  taxing 
Masters,  in  1904,  to  which  the  President  has  alluded.  After 
stating  the  practice,  they  say,  "  It  has  been  held  to  be  impos- 
sible properly  to  consider  the  solicitor  and  client  bill  in  any  other 
way,  as  the  extra  charges  by  themselves  are  not  intelligible  :  see 
judgment  of  Tindal  C.J.  in  Waller  v.  Lacy.  (1)  The  practice  of 
the  taxing  office  is  founded  on  authority,  is  necessary  for  the 
protection  of  clients,  and  should  not  we  think  be  altered."  At 
the  Lord  Chancellor's  request  this  minute  was  considered  by 
Eekewich  J.,  who  pronounced  his  opinion  upon  it  as  follows : 
"Undoubtedly  the  taxing  Masters  are  right.  Taxation  as 
between  solicitor  and  client  necessitates  the  whole  bill  being 
(1)  1  M.  &  O.  54,  at  p.  69. 
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before  the  Master,  notwithstanding  that  it  has  already  been 
taxed  between  party  and  party,  and  there  is  no  reason  why 
the  fee  should  not  be  assessed  on  the  whole  bill  thus  submitted." 
It  seems  to  me  quite  impossible  to  make  this  case  an  exception 
from  the  general  practice  on  the  ground,  ingeniously  suggested 
by  the  plaintiffs'  counsel,  that  the  defendant,  having  had  a  bill 
delivered  to  him  a  year  ago  in  respect  of  the  party  and  party 
costs,  might  hunt  up  that  bill,  and  discover  by  examination  of  it 
what  was  allowed  in  respect  of  those  costs.  I  agree  with  my 
brother  Fletcher  Moulton  that  probably  he  would  not  be  able  to 
do  80,  but  in  any  case  I  do  not  think  he  is  bound  to  do  this  in 
order  to  enable  the  solicitor  to  escape  from  his  obligation  to 
deliver  a  proper  bill  of  costs. 

Appeal  allowed. 


Solicitors  for  plaintiffs :  R.  B.  Wheadey,  Son  dt  Daniel,  Jor 
Cobbett,  Wheeler  dt  Cobbett,  Manchester. 

Solicitors  for  defendant :  C.  P.  Fielder,  Le  Riche  dt  Co.,  for 
A.  J.  Stead,  Manchester. 

B.L. 
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JOEL  V.  LAW  UNION  AND  CROWN  INSURANCE  i^ 

COMPANY.  ^^^^- 

Life  Insurance — StcUement  agreed  to  he  Baste  of  Contract — Effect  of—Non- 
diedoeure  of  material  Facte — Absence  of  Fraudulent  Intent — Avoidance  of 
Policy. 

The  testatrix  of  the  plaintiff  effected  with  the  defendants  an  insurance 
upon  her  own  life  in  pursuance  of  a  proposal  in  which  she  made  certain 
statements  the  truth  of  which  was  not  disputed.  She  signed  a  declara- 
tion that  the  statements  so  made  were  true,  and  agreed  that  the  proposal 
and  declaration  should  be  the  basis  of  the  contract  Subsequently,  but 
before  execution  of  the  policy,  she  was  interrogated  on  behalf  of  the 
defendants  (1.)  as  to  whether  edie  had  ever  suffered  from  mental  derange- 
ment, and  (2)  as  to  the  names  of  any  doctors  whom  she  had  consulted. 
She  answered  the  first  question  in  the  negative,  whereas  in  fact  she  had 
been  in  confinement  for  acute  mania ;  and,  in  answering  the  second,  she 
omitted  to  disclose  the  name  of  a  doctor  whom  sl^e  had  consulted  for 
nervous  depression.  At  the  same  time  she  signed  a  further  declaration 
that  those  answers  were  true.  But  this  declaration  did  not  state  that 
the  answers  were  to  form  part  of  the  basis  of  the  contract  The  policy 
did  not  refer  to  either  the  proposal  or  the  second  declaration.  The 
assured  subsequently  committed  suicide.  The  defendants  resisted  the 
plaintiff's  daim  under  the  policy  upon  the  ground  of  the  above-mentioned 
misstatement  and  non-disclosure.  The  jury  found  that  the  assured  had 
no  knowledge  of  the  fact  that  she  had  been  insane ;  that  the  name  of  the 
doctor  so  consulted  was  a  matter  which  it  was  material  for  the  defendants 
to  know ;  but  .that,  though  she  knew  she  had  consulted  the  doctor  in 
question,  she  was  not  aware  that  the  communication  of  that  fact  was 
material: — 

Edd,  that  the  agreement  in  the  first  declaration,  that  that  declaration 
and  the  proposal  should  be  the  basis  of  the  contract,  did  not  exclude  the 
materiality  of  the  answers  stated  in  the  second  declaration  to  be  true,  so 
as  to  prevent  the  misrepresentation  and  non-disdosure  complained  of 
from  avoiding  the  policy  in  the  absence  of  a  fraudulent  intention  on  the 
part  of  the  assured. 

FuBTHBB  CoNBiDBRiLTioN  before  Lord  Alverstone  C.J.  after  trial 
with  a  jury. 

The  plaintiff  was  the  executrix  of  the  will  of  Robina  Morrison, 
deceased.  The  action  was  upon  a  policy  of  insurance  dated 
November  4,  1902,  whereby  the  said  Robina  Morrison  insured 
her  life  with  the  defendants  for  a  sum  of  8000Z.  The  insurance 
was  effected  in  pursuance  of   a  proposal  the  printed  form  of 
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1008  which  containe()  certain  questions  put  to  her  by  the  defendants 
Joel  as  to  her  date  of  birth,  as  to  whether  her  life  had  been  previously 
Law  Union  Proposed  for  insurance,  as  to  the  names  of  two  friends  who 
AND  Ckown  knew  what  her  health  and  habits  were,  as  to  whether,  she  had 
Company,  any  profession  or  occupation,  and  as  to  whether  she  had  ever 
been  out  of  Europe  or  intended  going  out.  She  answered  those 
questions  upon  the  form,  and  it  was  not  disputed  that  her 
answers  were  true  ;  and  at  the  end  of  the  form  she  signed  a 
declaration,  dated  October  27,  1902,  wherein  she  declared  that, 
to  the  best  of  her  knowledge  and  belief,  the  particulars  given 
were  true,  and  agreed  "  that  this  proposal  and  declaration  shall 
be  the  basis  of  the  contract "  between  her  and  the  defendants. 
On  October  81,  1902,  certain  questions  contained  in  a  second 
printed  form  were  put  to  her  by  the  medical  officer  of  the 
defendants.  Amongst  other  questions,  she  was  asked  to  give  the 
names  of  any  medical  men  consulted  by  her,  in  reply  to  which 
she  gave  the  nanfes  of  two  doctors  only,  a  Dr.  Scott  and  a  Dr. 
Hodson,  whom  she  said  she  had  consulted  for  colds  and  measles 
respectively.  She  was  also  asked  whether  she  had  at  any  time 
suffered  from  *'  mental  derangement,"  her  answer  to  which  was 
in  the  negative.  These  answers  were  filled  in  by  the  medical 
officer  upon  the  form,  at  the  end  of  which  was  the  following 
declaration,  which  she  signed  :  "  I  the  said  Bobina  Morrison  do 
hereby  declare  with  reference  to  the  proposal  for  assurance  on 
my  life  and  my  declaration  dated  October  80,  1902  (I),  that  the 
answers  to  the  foregoing  questions  are  all  true." 

The  policy,  which  was  executed  on  November  4,  contained  no 
reference  to  the  proposal  or  to  either  of  the  declarations. 

It  was  admitted  by  the  plaintiff  that  the  deceased  had  in  fact 
suffered  from  acute  mania,  and  that  from  January  to  August, 
1896,  she  had  been  in  confinement  in  the  house  of  a  Dr.  Leach ; 
that  she  had  in  December,  1894,  consulted  a  Dr.  Kinsey  Morgan 
for  nervous  depression,  and  that  it  was  upon  a  certificate  signed 
by  him  that  she  had  been  so  placed  under  restraint.  On  March  6, 
1906,  Bobina  Morrison  committed  suicide  while  of  unsound 
mind.  The  defendants,  in  answer  to  the  plaintiff's  claim,  con- 
tended that  the  policy  was  void  by  reason  of  the  deceased's 
(1)  Ihia  was  evidently  a  mistake  for  October  27. 
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nntrue  statement  that  she  had  not  suffered  from  mental  derange-        1908 

ment  and  her  omission  to  disclose  the  fact  that  she  had  consulted       jqel 

Dr.  Kinsey  Morgan.    The  Lord  Chief  Justice  left  the  following  j^^^  union 

questions  to  the  jury : —  and  crown 

.  .  Inscranob 

1.  ''  Did  the  deceased  lady  Bobina  Morrison  know  in  October,    company. 

1902,  that  she   had   suffered  from   mental  derangement?" — 
Answer.  "No." 

2.  "Did  the  deceased  lady  Bobina  Morrison  fraudulently 
conceal  from  the  defendants  the  fact  that  she  had  suffered  from 
mental  derangement  ?  " — Answer.  "  No." 

8.  "  Did  she  fraudulently  conceal  from  the  defendants  that 
she  had  consulted  Dn  Kinsey  Morgan  in  the  year  1894  for 
nervous  depression ? "—Answer.  "She  foolishly  but  not 
fraudulently  concealed  this  fact." 

4  "  Was  the  fact  that  she  had  consulted  Dr.  Einsey  Morgan 
for  nervous  breakdown  in  the  year  1894  material  for  the  company 
to  know  in  considering  whether  they  could  insure  Bobina 
Morrison's  life  ?  "—Answer.  "  Yes." 

Upon  these  findings  he  reserved  the  case  for  further 
consideration. 

Montague  Shearman^  K.C.,  and  BoydeU  Houghton^  for  the 
defendants.  The  deceased  by  her  declaration  of  October  81 
warranted  her  statements,  that  she  had  not  suffered  from  mental 
derangement  and  that  she  had  consulted  no  doctor  except  the 
two  whom  she  named,  to  be  trua  For  that  declaration  was 
expressed  to  be  made  "  with  reference  to  "  the  proposal,  and  the 
earlier  declaration  of  October  27,  which  was  agreed  to  be  the 
basis  of  the  contract,  and  the  second  declaration  must  be  read 
as  incorporated  in  the  earlier  and  as  being  itself  part  of  the 
basis  of  the  contract.  Those  statements,  being  in  fact  untrue, 
render  the  contract  of  insurance  void,  whether  the  deceased  had 
a  fraudulent  intention  or  not.  The  insurance  having  been 
effected  by  the  defendants  upon  the  faith  of  those  statements,  it 
is  immaterial  that  neither  the  proposal  nor  the  declarations  are 
mentioned  in  the  policy :  Wood  v.  Dwarrii.  (1)  Secondly,  even 
if  the  second  declaration  was  not  part  of  the  basis  of  the 
(1)  (1866)  11  Ex.  493. 
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1908       contract^  the  policy  was  void,  for  the  misrepresentation  as  to  the 

joBL       deceased's  mental  derangement  and  the  non-disclosure  of  the 

Law  Union  ^^^^®  ^*  ^^*  Kinsey  Morgan  were  misrepresentation  and  non- 

AND  Cbown  disclosure  of  material  facts ;  and  misrepresentation  or  conceal- 

Insitranoe 

CoMPANT.  ment  by  the  proposer  as  to  or  of  any  fact  which  it  is  material  for 
the  insurer  to  know  avoids  the  policy  although  it  was  not 
fraudulent.  No  distinction  in  this  respect  is  to  be  drawn  between 
policies  of  life  insurance  and  policies  of  marine  insurance.  ''  The 
general  principles  of  insurance  law  apply  to  all  insurances 
whether  marine,  life,  or  fire  " :  per  Lord  Blackburn,  Thofnson  v. 
Weems.  (1)  It  is  the  duty  of  a  person  effecting  an  insurance  on 
his  life  to  communicate  to  the  insurer  all  material  facts  within 
his  knowledge  touching  the  subject-matter  of  the  insurance: 
Lindenau  v.  Desborimgh  (2) ;  London  Assurance  v.  Mansel  (8) ;  and 
whether  a  particular  fact  is  material  or  not  is  a  question  for  the 
jury  to  determine.  That  the  assured  did  not  know  that  it  was 
material  is  altogether  irrelevant :  Lindenau  v.  Desborough.  (2)  A 
fact  which  the  jury  in  the  present  case  thought  material  was 
present  to  the  mind  of  the  deceased,  and  she  omitted  to 
disclose  it. 

Lush,  K.C.,  and  Hon.  S.  O.  Henn  Collins,  for  the  plaintiff. 
There  was  no  agreement  that  the  correctness  of  the  answers  in 
the  declaration  of  October  81  should  be  the  basis  of  the  contract. 
If  it  had  been  so  intended,  the  declaration  would  have  said  so  in 
terms,  as  was  done  in  the  first  declaration.  The  words  "  with 
reference  to  "  were  merely  to  identify  the  particular  insurance 
with  respect  to  which  the  questions  were  asked ;  they  cannot  be 
taken  as  incorporating  the  second  declaration  in  the  first.  Then, 
if  the  answers  were  not  part  of  the  basis  of  the  contract,  their 
incorrectness  will  not  avoid  the  contract  in  the  absence  of  fraud, 
for  they  were  not  material.  Their  materiality  is  excluded  by 
the  terms  of  the  first  declaration.  The  defendants  by  making 
that  declaration  the  basis  of  the  contract  impliedly  state  that 
nothing  shall  be  regarded  as  material  except  the  answers  in  the 
proposal.  The  law  on  this  point  is  thus  stated  in  Leake  on 
Contracts,  6th  ed.  p.  276 :  "  According  to  the  ordinary  practice 

(1)  (1884)  9  App.  Oas.  671,  at  p.  684.  (2)  (1828)  8  B.  &  0.  586. 

(3)  (1879)  11  Oh.  D.  363. 
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of  life  insurance  the  insured  is  required  to  make  and  sign  a        1908 
declaration    giving    certain    specified    information    concerning       jobl 

the  life  insured,  and  it  is  expressly  stipulated  that  such  declara-  £^^  uniok 

tion  is  true  and  is  to  be  taken  as  the  basis  of  the  contract ;  the  ^^  Cbown 

I  NlRYT'RA'N'I^IG 

effect  of  which  is  that  if  there  is  anything  untrue  in  that  declara-  Gompai^t. 
tion,  whether  to  the  knowledge  of  the  insured  or  not,  and  whether 
material  or  not,  it  avoids  the  contract.  On  the  other  hand,  such 
declaration  expressly  defines  and  limits  by  agreement  the  rights 
of  the  insurer  as  to  the  communication  and  materiality  of  facts ; 
and  excludes  any  effect  upon  the  contract  from  misrepresentation 
or  non-disclosure  of  a  matter  not  specified  in  the  declaration, 
unless  fraudulent."  Here,  the  jury  having  negatived  fraud,  the 
defendants  cannot  be  heard  to  say  that  the  misrepresentation  and 
non-disclosure  complained  of  were  material  inducements  to  the 
contract.  But  further,  even  if  they  were  material,  they  would 
not  avoid  the  policy  in  the  absence  of  fraud.  In  Hanibrcmgh 
V.  Mutual  Life  Insurance  Co.  of  New  York  (1)  Lopes  L.J.  said : 
''In  policies  of  insurance  on  life  an  erroneous  statement 
respecting  the  life  insured,  or  mere  silence  respecting  a  material 
fact,  in  the  absence  of  any  fraudulent  intention,  does  not  avoid 
the  policy,  unless  the  policy  contains  an  express  proviso  that  it 
shall  be  conditional  upon  the  truth  of  the  declaration  made  by 
the  insured.'*  In  any  case  it  is  too  late  for  the  defendants  to 
claim  to  rescind  the  contract,  for  the  life  insured  having  died,  it 
is  no  longer  possible  to  restore  the  parties  in  integrum. 
BoydeU  Houghton  in  reply. 

Cur.  adv.  vuU. 

May  18.  Lord  Alvebstonb  G.J.  This  was  an  action  brought 
by  the  executors  of  Bobina  Morrison  against  the  defendants  to 
recover  the  sum  of  8000Z.  under  a  policy  of  insurance  payable  on 
the  death  of  the  deceased.  Payment  was  resisted  on  the  ground 
that  the  deceased,  in  answering  certain  questions  put  to  her  at 
the  time  of  her  effecting  the  insurance,  made  certain  untrue 
representations. 

The  insurance  was  effected  in  pursuance  of  a  proposal  dated 
October  27, 1902,  signed  by  the  deceased,  in  which  she  made 
(1)  (1896)  72  L.  T.  140. 
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1908       certain  statements,  none  of  which  were  alleged  to  be  nntrae.    At 

Joel       the  end  of  the  form  the  following  printed  declaration  was  signed 

Law  Union  ^7  ^^^'  "  ^  ^^®  above-named  B.  Morrison  do  declare  that  to  the 

AND  Cbown  best  of  my  knowledge  and  belief  the  above  particulars  are  trne, 

Ck)MPAHT.    and  I  agree  that  this  proposal  and  declaration  shall  be  the  basis 

Lofd  Iw^ttoDe  of  the  contract  between  me  and  the  Law  Union  and  Crown 

C  3 

Insurance  Company."  Subseqaently,  on  October  81,  1902,  Mr. 
Bernard  Scott,  a  medical  man  selected  by  the  defendants,  inter- 
viewed her  and  asked  her  certain  questions,  the  answers  to  which 
he  recorded,  and  which  were  put  in  at  the  trial.  The  material 
questions  and  answers  were  as  follows : — 

''What  medical  man  have  you  consulted?  When?  What 
for  ?  " — ^Answer.  "  Dr.  T.  B.  Scott,  Bournemouth — rarely  (colds) ; 
Dr.  Hodson,  Brighton — ^last  spring  (measles)." 

''  Have  you  at  any  time  had,  and  if  so  when,  any  of  the  follow- 
ing ailments : — (a)  .  .  •  . ;  (6)  apoplexy,  palsy,  fits  of  any  kind, 
mental  derangement,  brain  fever,  or  other  disease  of  the  brain?" 
—Answer.  "No." 

Mr.  Bernard  Scott  was  not  called.  On  this  occasion  the  deceased 
signed  another  declaration,  which  was  in  the  following  form: 
"I  the  said  Bobina  Morrison  do  hereby  declare  with  reference 
to  the  proposal  for  insurance  on  my  life  and  my  declaration  dated 
October  80, 1902,  that  the  answers  to  the  foregoing  questions  are 
all  true."  It  was  not  disputed  that  in  December,  1894,  the  deceased 
lady  suffered  from  a  very  severe  attack  of  influenza,  followed  by 
nervous  depression  which  ultimately  developed  into  acute  mania, 
and  that  for  six  months,  that  is  to  say,  from  January  to  August, 
1895,  she  was  in  the  charge  of  Dr.  Leach  at  a  private  establish- 
ment at  Sturminster ;  that  for  a  time  she  suffered  from  acute 
mania,  was  very  violent,  and  that  she  gradually  recovered  and 
was  discharged  about  the  month  of  August,  1896.  The  plaintiff 
alleges  that  the  deceased  lady  was  always  ignorant  of  the  fact  that 
she  had  suffered  from  mental  derangement,  or  had  been  under 
restraint,  and  always  believed  that  she  had  been  sent  away  for  a 
rest  cure  for  nervous  breakdown.  This  was  the  account  which  she 
gave  to  a  doctor  who  was  called  in  some  months  before  her 
death,  which  occurred  by  suicide  in  the  month  of  March,  1906. 
The  defendants  called  expert  witnesses  who  expressed  the  opinion 
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that  the  lady  mast  have  known  of  her  mental  derangement  and        1908 
of  her  being  placed  under  restraint,  and  that  she  had  wilfully       jokl 
concealed  the  fact  in  answering  the  question  above  referred  to.  l^^  union 
I  left  the  following  questions  to  the  jury,  which  they  answered  ^^  Grown 
as  indicated.     [His  Lordship  read  the  questions  and  answers  as    Company. 

above   set  out.]  LoidAW^rtona 

Upon  these  findings,  which  were,  in  my  opinion,  quite  in 
accordance  with  the  evidence,  the  defence  of.  fraud  fails.  The 
case  was  argued  before  me  on  further  consideration.  It  was 
contended  by  Mr.  Shearman  and  Mr.  Houghton,  for  the 
defendants,  that  the  policy  was  void  on  the  ground  that  the 
two  declarations  made  by  the  deceased  were  the  basis  of  the 
contract  between  her  and  the  defendants ;  secondly,  that,  even 
assuming  this  not  to  be  the  case,  the  defendants  were  not  bound 
by  the  policy  on  the  ground  of  the  incorrect  answers  to  the 
questions  above  referred  to ;  and,  thirdly,  that,  this  being  a  policy 
of  life  insurance,  it  was  void  on  the  ground  that  the  deceased  had 
not  made  full  disclosure. 

The  first  question  is  one  of  construction  and,  in  my  opinion,  of 
considerable  difficulty,  and  I  express  my  opinion  thereon  not 
without  some  doubt.  The  policy,  which  was  dated  November  4, 
1902,  was  absolute  in  its  terms,  and  contained  no  reference  either 
to  the  proposal  form  or  to  the  answers  to  the  questions ;  but,  in 
my  opinion,  having  regard  to  the  decision  of  Wood  v.  DwarriB  (1), 
this  would  be  immaterial  if,  by  agreement  between  the  parties, 
the  questions  were  made  the  basis  of  the  contract  and  were 
untrue  in  fact.  To  my  mind  it  is  difficult  to  say  what  the  exact 
meaning  of  the  words  "  with  reference  to  my  declaration  dated 
October  80,  1902,"  was.  The  only  declaration  was  that  of 
October  27,  but  I  think  it  must  be  taken  that  the  later  declara- 
tion refers  to  that.  It  must  be  remembered  that  the  document 
upon  which  the  second  declaration  was  made  was  sent  to  the 
doctor,  and  he  was  asked  to  obtain  the  answers  to  the  several 
questions.  Upon  the  whole,  not,  as  I  have  said,  without  doubt, 
I  come  to  the  conclusion  that  the  documents  are  not  sufficient  to 
make  the  answers  to  the  questions  the  basis  of  the  contract,  and 
that  the  defendants  are  not  entitled  to  succeed  upon  the  simple 

(1)  11  Ex.  498. 
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1908       ground  that  an  nntrue  answer  has  been  made  to  a  question, 
Joel       which  question  was  agreed  between  the  parties  to  be  the  basis 

LAW  UNION  ^*  *^®  contract. 

AND  Cbown      I  have  now  to  deal  with  the  remaining  points  urged  upon 

JLNSU  BANCS 

Company,  behalf  of  the  defendants,  which  may,  I  think,  be  stated  com- 
Loid  Ai^tone  pendiouslj,  that  the  answers  to  both  or  either  of  the  questions 
entitle  the  defendants  to  revoke  the  policy.  Although,  as  I  have 
said,  in  my  opinion  the  language  of  the  second  declaration  is  not 
sufficient  to  make  the  contract  void  upon  the  ground  that  the 
answers  to  the  questions  were  the  basis  of  the  contract,  it  does, 
in  my  opinion,  establish  that  the  deceased  knew,  or  ought  to 
have  known,  that  she  was  being  questioned  on  behalf  of  the 
company  as  to  matters  which  they  considered  to  be  material  in 
determining  whether  they  could  insure  her  life.  As  regards  the 
second  question,  namely,  that  which  related  to  mental  derange- 
ment, it  must  be  taken,  having  regard  to  the  answer  of  the  jury 
to  the  first  question,  namely,  that  she  did  not  know  that  she  had 
suffered  from  mental  derangement,  that  she  innocently  misrepre- 
sented a  material  fact.  As  regards  the  question  respecting  the 
doctor,  it  must  be  taken,  having  regard  to  the  answers  to  the  last 
two  questions,  that  she  innocently  concealed  a  material  fact.  It 
was  admitted  by  the  plaintiff  that  as  soon  as  the  defendants 
knew  the  facts  they  claimed  to  revoke  the  policy.  It  seems  to 
me  that,  having  regard  to  the  principle  to  be  deduced  from  the 
long  course  of  decisions,  it  is  now  well  established  that  in  a  policy 
of  insurance  concealment  of  a  material  fact  invalidates  the  policy. 
It  is  unnecessary  to  cite  many  decisions,  but  I  would  refer  to 
the  language  of  Lord  Blackburn  in  BrovmUe  v.  Campbell  (1) : 
''In  policies  of  insurance,  whether  marine  insurance  or  life 
insurance,  there  is  an  understanding  that  the  contract  is 
uberrima  fides  (2),  that  if  you  know  any  circumstance  at  all 
that  may  influence  the  underwriter's  opinion  as  to  the  risk  he  is 
incurring,  and  consequently  as  to  whether  he  will  take  it,  or 
what  premium  he  will  charge  if  he  does  take  it,  you  will  state 
what  you  know.  There  is  an  obligation  there  to  disclose  what 
you  know;  and  the  concealment  of  a  material  circumstance 
known  to  you,  whether  you  thought  it  material  or  not,  avoids 
(1)  (1880)  6  App.  Gas.  926,  at  p.  954.  (2)  Sic 
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the  policy."    The  same  principle  is  dearly  recognized  in  Ijyadm,        1908 
Awwrance  v.  ManseL  (1)    See  particularly  the  passage  quoted       jqel 
from  the  judgment  of  Lord  Cranworth  in  Dalglish  v.  Jarvie{2) :  law  Union 
"  If  he  conceals  anything  that  he  knows  to  be  material,  it  is  a  and  Crown 
fraud;    but  besides  that,  if  he  conceals  anything  that  may    company. 
influence  the  rate  of   premium  which   the  underwriter  may  lo^^  ]]^toDe 
require,  although  he  does  not  know  that  it  would  have  that 
effect,  such  concealment  entirely  vitiates  the  policy  "  ;  and  the 
passage  quoted  from  the  judgment  of  Parke  B.  in  Moens  v. 
Heyworth  (8) :   "  The  case  of  a  policy  of  insurance  does   not 
appear  to  me  to  be  analogous  to  the  present ;  those  instruments 
are  made  upon  an  implied  contract  between  the  parties  that 
everything  material  known  to  the  assured  should  be  disclosed 
by  them.    That  is  the  basis  on  which  the  contract  proceeds,  and 
it  is  material  to  see  that  it  is  not  obtained  by  means  of  untrue 
representation  or  concealment  in  any  respect."    As   I   have 
already  said,  there  are  many  cases  in  which  this  principle  has 
been  recognized.    It  was  contended  by  Mr.  Lush  that  the  passage 
in  the  judgment  of  Lopes  L.J.  in  Hamhrough  v.  Mutu4d  Life 
Insurance  Co.  of  New  York  (4),  in  which  he  says,  "  Now  I  think 
this  is  a  very  good  statement  of  the  law :  In  policies  of  insur- 
ance on  life  an  erroneous  statement  respecting  the  life  insured, 
or  mere  silence  respecting  a  material  fact,  in  the  absence  of  any 
fraudulent  intention  does  not  avoid  the  policy,  unless  the  policy 
contains  an  express  proviso  that  it  shall  be  conditional  upon  the 
truth  of  the  declaration  made  by  the  insured,"  was  contrary  to 
this  view.    I  doubt  whether  the  opinion  therein  expressed  was 
necessary  for  the  decision  of  the  case,  but  if  it  is  assumed  to 
apply  to  all  cases,  I  think  the  language  goes  too  far  and  is  not 
consistent  with  the  decisions  to  which  I  have  already  called 
attention.    It  was  further  contended  on  behalf  of  the  plaintiff 
that,  inasmuch  as  the  death  had  occurred  before  repudiation,  the 
parties  would  not  be  restored  to  their  original  position,  and  the 
plaintiff  was  entitled  to  recover.    But  in  the  case  of  Lindenau 
V.  Desborough  (5)  the  policy  was  held  void  after  death  on  the 

(1)  11  Oh.  D.  863.  (3)  (1842)  10  M.  &  W.  147. 

(2)  (1860)  2  Mac.   &  G.   231,  at         (4)  72  L.  T.  140. 
p.  243.  (6)  8  B.  ft  0. 686. 
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1908       groand  that  the  assured  did  not  commonicate  all  the  material 

Joel       fects  within  his  knowledge  touching  the  subject-matter  of  the 

Law  Uniok  ii^Burance.    It  is  unfortunate  that  in  that  case  the  terms  of  the 

AND  Crown  policy  are  not  given,  and  it  may  be  that  they  were  such  as  to 

Company,    have  made  it  impossible  for  the  plaintiff  to  recover,  having 

Lord  AWmtone  regard  to  the  concealment,  but  at  any  rate  it  seems  to  negative 

the  view  contended  for  by  the  plaintiff  that  the  occurrence  of 

the  death  is  a  conclusive  answer  to  the  defendants'  argument. 

I  am  therefore  of  opinion  that,  notwithstanding  the  death  of  the 

deceased,  it  is  still  open  to  the  defendants  to  raise  the  contention 

that  the  policy  is  void,  and  I  come  to  the  conclusion  that  the 

plaintiff's  claim  must  be  dismissed  with  costs.    But,  as  I  pointed 

out  at  the  trial,  in  order  to  entitle  the  defendants  to  revocation 

of  the  policy — this  not  being  a  case  of  fraud — they  ought  to  have 

tendered,  or  expressed  their  willingness  to  repay,  the  premiums. 

The  defendants  alleged  that  they  could  not  adopt  this  course, 

inasmuch  as  they  were  alleging  fraud,  and  probably  this  is  so, 

but,  in  my  judgment,  fraud  having  been  negatived,  they  are 

bound  to  repay  the  premiums,  and  therefore  I  should  make  the 

order  similar  to  that  made  in  London  Assurance  v.  Matiselil)^ 

namely,  The  defendants  being  willing  and  offering  to  return  the 

premiums  received,  declare  that  the  policy  on  the  life  of  Bobina 

Morrison  was  void  and  of  no  effect,  and  that  the  policy  should 

be  delivered  up  to  the  defendants  to  be  cancelled. 

Judgment  for  the  defendants. 

Solicitors  for  plaintiff:  F.  Richardson  d  Sadlers,  for  Clayton 
dt  Oibson,  Newcastle. 

Solicitors  for  defendants :  RoMns,  Hay,  Waters  dt  Hay. 

(1)  11  Oh  D.  363. 

J.  E.  0. 
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[IN  THE  OOUBT  OF  APPEAL.]  C.  A. 

1908 


FINCH,  Appellant  v.  BANNISTEE,  Bbspondbnt. 

Land  Drainage — Negled  to  cleame  and  %cour  Channel — Injury  to  other  **  Land  * 
—Water  Mdlr-Land  Drainage  Act,  1847  (10  A  11  Vict.  c.  38),  «».  14,  15. 

By  the  Land  Drainage  Aot,  1847,  where  by  reason  of  the  negleot  of 
an  ocoupier  of  land  to  cleanse  and  soour  the  channel  of  a  stream  lying 
in  or  bounding  his  land  injury  is  caused  to  any  other  land,  the  occupier 
of  that  land  may,  after  due  notice,  take  steps  to  cleanse  and  scour  the 
channel,  and  may  recover  the  costs,  or  a  just  proportion  of  the  oosts, 
from  the  occupier  whose  neglect  has  caused  the  injury. 

The  respondent  was  the  owner  of  a  water  mill,  and  the  appellant  was 
the  occupier  of  adjacent  land  through  or  along  which  the  water  passed 
after  it  had  gone  over  the  mill  wheel.  A  quantity  of  silt  formed  in  the 
stream  where  it  passed  the  appellants  land,  and  in  consequence  of  the 
appellant  declining  to  cleanse  and  scour  the  channel  at  that  point  the 
water  was  penned  back  so  as  partially  to  submerge  the  mill  wheel 
Proceedings  having  been  taken  by  the  respondent  under  the  Land 
Drainage  Act,  1847  : — 

Edd  (affirming  the  decision  of  a  Divisional  Court,  [1908]  1  £.  B. 
485),  that  the  provisions  of  the  Act  were  confined  to  injury  done  to  the 
land  itself,  and  did  not  apply  where  the  injury  complained  of  was  injury 
to  a  null. 

Appeal  of  the  respondent  Bannister  from  a  judgment  of  the 
Divisional  Court,  reported  [1908]  1  E.  B.  485,  upon  a  case  stated 
by  justices,  which  was  in  substance  as  follows : — 

A  complaint  was  preferred  by  the  respondent  (t)  under  the 
Land  Drainage  Act,  1847  (2),  against  the  appellant  for  that  he, 

(1)  The  terms  **  appellant  *'  and  streams,  or  watercourses,  lying  in  or 
"respondent"  are  used  throughout  forming  the  boundaries  of  such 
this  report  with  reference  to  the  lands,  and  being  or  leading  to  the 
description  of  the  parties  in  the  case  outfall  from  such  lands  and  from 
stated  by  justices,  and  not  wifch  other  lands, much  injury  is  occasioned 
reference  to  their  position  in  the  and  improvement  prevented,  but 
Ck>urtof  Appeal.  sufficient  powers  do  not  at  present 

(2)  By  the  Land  Drainage  Act,  exist  to  remedy  the  evil  aforesaid; 
1847  (10  &  11  Yict.  c.  38),  s.  14  :  be  it  therefore  enacted,  that  in  all 
'*And  whereas  by  reason  of  the  cases  where  by  reason  of  the  neglect 
negleot  of  or  want  of  co-operation  of  any  such  occupier  to  maintain  or 
among  the  occupiers  of  lands  to  main-  join  in  maintaining  the  banks,  or  to 
tain  the  banks  and  cleanse  and  scour  cleanse  and  scour  or  join  in  cleansing 
the    channels   of    existing    drains,  and  scouring  the  channels,  of  existing 

Vol.  n.  1908.  2  G  2 
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the  respondent,  was  the  proprietor  of  certain  lands  in  the  county 
of  Sussex,  which  were  bounded  by  the  channel  of  a  certain  stream, 
which  stream  also  formed  the  boundary  of  certain  lands  of  the 
appellant,  and  that,  the  appellant  having  neglected  to  cleanse 
and  scour  the  channel  of  the  stream,  injury  was  caused  to  the 
land  of  the  respondent,  to  wit,  the  blocking  of  the  water  wheel 
of  the  mill  of  the  respondent.  Notice  to  cleanse  and  scour  the 
channel  having  been  given  by  the  respondent  to  the  appellant 
under  s.  14  of  the  Act,  the  appellant  was  summoned  to  shew 
cause  why  the  justices  should  not  grant  a  warrant  or  authority 
to  the  respondent  to  enter  upon  the  lands  of  the  appellant  in 
execution  of  the  necessary  works  for  cleansing  and  scouring  the 
channel  of  the  stream. 

At  the  hearing  of  the  complaint  the  justices  found  that  the 
respondent  was  the  owner  of  a  mill  which,  with  its  water  wheel, 
was  in  existence  before  1840,  and  which  was  worked  by  water 
power  derived  from  a  mill  pond.  The  water,  on  leaving  the  mill 
pond  and  passing  over  the  water  wheel,  flowed  (after  passing 


draiT'B,  streams,  or  wateroourses, 
lying  ir  or  bounding  the  lands  of 
such  occupier,  injury  shall  be  caused 
to  any  other  land,  it  shall  be  lawful 
for  the  proprietor  or  occupier  of  any 
land  so  injured  to  require  the 
proprietor  or  occupier  so  neglecting 
as  aforesaid,  by  a  notice  in  writing 
....  effectually  to  maintain  such 
banks  or  cleanse  or  scour  such 
channels,  ....  and  in  case  he 
shall  neglect  so  to  do  it  shall  be 
lawful  for  the  occupier  of  the  land 
to  which  such  injury  shall  be  caused 
....  to  execute  ....  allneoessary 
works  for  maintaining  or  repairing 
such  banks,  or  cleansing  or  scouring 
such  channels  as  aforesaid."  The 
section  then  proceeds  to  give  a  right 
to  recover  by  a  summons  before 
justices  the  expenses,  or  a  just  pro- 
portion of  the  expenses,  of  executing 
the  necessary  works. 


By  s.  15:  "Unless  such  drain, 
stream,  or  watercourse  as  aforesaid 
shall  be  a  boundary  of  or  imme- 
diately adjoining  to  the  land  of  the 
occupier  whose  land  shall  have  been 
injured  by  such  neglect  as  aforesaid, 
it  shall  not  be  lawful  for  the  occupier 
whose  land  shall  have  been  so  injured 
to  enter  upon  the  land  of  any  other 
person  in  the  execution  of  the  works 
aforesaid  without  a  warrant  or 
authority  in  writing  so  to  do  from 
two  or  more  justices,  which  warrant 
or  authority  such  justices  shall  grant 
upon  inquiry  had  before  them,  after 
a  summons  served  upon  the  occupier 
of  the  land  so  to  be  entered  upon,  if 
it  shall  appear  to  such  justices  that 
the  neglect  of  the  occupier  of  the 
land  so  to  be  entered  upon  has 
occasioned  injury  to  the  lands  of  the 
occupier  applying  for  such  warrant 
or  authority ** 
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'  nnder  a  road  and  a  railway)  into  an  open  watercourse  on  the       c.  A. 
appellant's  land  which  formed  the  boundary  of  the  appellant's        1908 
property.    A  quantity  of  silt  was  formed  in  the  stream  where  it      ^^^^ 
passed  the  appellant's  land,  which  had  the  effect  of   penning         «• 
back  the  water  to  the  mill  wheel  and  submerging  the  wheel  to  the 
height  of  a  foot.    The  appellant  declined  to  clean  and  scour  the 
watercourse,  though  he  was  willing  to  allow  the  respondent  to 
come  on  his  land  to  clear  out  the  watercourse  at  the  respondent's 
own  expense.      The  appellant  had  done   nothing  actively    to 
prevent  the  flow  of  the  water. 

The  justices  were  of  opinion  that  the  Land  Drainage  Act, 
1847,  applied,  and  that  a  mill  and  premises  came  within  the 
description  of  "  land  "  ;  they  therefore  held  that  the  respondent 
was  entitled  to  an  order  under  s.  16  to  enter  upon  the  lands  of 
the  appellant  in  execution  of  the  necessary  works,  but  stated  this 
case  for  the  opinion  of  the  Court. 

The  Divisional  Court  (Channell,  Bray,  and  Sutton  JJ.)  held 
that  the  word  ^*  land  "  in  s.  14  must  be  construed  in  its  ordinary 
sense  and  did  not  include  land  covered  with  buildings  such  as  a 
miU ;  they  therefore  reversed  the  order  of  the  justices.  (1)  The 
respondent  (Bannister)  appealed. 

March  18  and  16.  Hohler^  K.C.  (Harker  with  him),  for 
Bannister.  The  proceedings  are  taken  under  s.  15,  an  order  of 
justices  under  that  section  being  necessary,  as  the  lands  of  the 
parties  do  not  adjoin,  but  are  separated  from  each  other  by  the 
road  and  the  railway ;  s.  14  is,  however,  the  important  section. 
The  word  '*  land  "  in  that  section  is  not  limited  to  land  in  its 
ordinary  natural  state,  but  includes  land  with  buildings  upon  it, 
and  injury  to  land  includes  injury  to  a  mill.  The  preamble  to 
s.  14  shews  that  it  was  intended  to  give  a  speedy  and  effectual 
remedy  for  the  non-cleansing  of  streams  by  riparian  owners 
without  regard  to  their  then  existing  common  law  obligations ;  it 
created,  as  the  Divisional  Court  held,  a  new  obligation,  and  to  cut 
down  the  meaning  of  the  word  ''  land  "  to  land  without  buildings 
would  be  to  narrow  unnecessarily  the  scope  of  the  Act.  In 
s.  11  of  the  Act  there  is  an  incorporation  of  the  Lands  Clauses 
(1)  [1908]  1  K  B.  486. 

2  0  2  2 
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c.  A.       Consolidation    Act,   1845,  which  gives  a  wide  and   inclasive 
1908       interpretation  to  the  word  ''lands/' 


FmoH  [Fabwbll  L.J.    The  Interpretation  Act,  1889,  gives  a  wide 

B^v/isTKB.  interpretation  to  the  word  "  land,"  only  applying,  however,  to 
statutes  passed  after  1850 ;  this  looks  as  thoagh  prima  facie  the 
word  was  not  so  construed  before  1850.] 

The  judgments  in  the  Divisional  Court  ignore  the  preamble  of 
a  14,  in  which  the  word  ''  improvement "  appears.  The  widest 
interpretation  should  be  given  to  such  a  phrase  as  the  *'  improve- 
ment of  land  " ;  it  includes  an  improvement  put  upon  the  land  in 
the  shape  of  a  building,  which  should  receive  the  benefit  of  the 
statutory  provisions  equally  with  the  land  itseli  [He  cited 
Callis  on  Sewers,  p.  189.] 

Macnwrran^  K.C.,  and  E.  E.  Hnmphryt^  for  Finch.  The 
scheme  of  the  Act  is  to  deal  with  the  drainage  of  land,  and  it 
provides  a  quicker  and  more  appropriate  remedy  than  then  existed 
in  cases  where  the  adequate  drainage  of  land  is  prevented  by  the 
silting  up  of  the  channel  in  or  bounding  the  land  of  another 
riparian  proprietor.  There  is  no  common  law  obligation  upon 
.  one  landowner  to  cleanse  a  stream  for  the  benefit  of  another  land- 
owner where  it  has  become  silted  up — Hodgson  v.  York  Corpora- 
tion (1) ;  Colchester  Corporation  v.  Brooke  (2)— and  where  a  statute 
is  intended  to  take  away  or  prejudicially  affect  the  interest  of  a 
landowner  without  compensation,  the  language  used  must  give  a 
clear  indication  of  such  an  intention :  Easton  v.  Richmond  High- 
way Board.  (8)  The  obligation  which  it  is  sought  to  impose  in 
the  present  case  of  cleansing  the  stream  at  his  own  cost  is  a 
serious  one,  and  it  may  well  have  been  that  the  silting  up  was 
caused  by  the  mill  itself.  Full  effect  is  given  to  s.  14  by  inter- 
preting it  to  mean  that,  where  it  is  necessary  for  the  drainage 
of  a  particular  estate  or  property,  the  owner  may  require  a 
landowner  further  along  the  stream  to  prevent  its  silting  up. 

Hohler,  K.C.,  in  reply.  It  is  incorrect  to  say  that  s.  14  neces- 
sarily imposes  the  whole  expense  of  clearing  the  stream  on  the 
other  riparian  owner ;  it  is  only  a  just  proportion  of  the  expense, 
that  is,  such  a  proportion  as  the  justices  think  reasonable. 

(1)  (1873)  28  L.  T.  (N.8.)  886.  (2)  (1846)  7  a  B.  389,  at  p.  874. 

(3)  (1871)  L.  B.  7  a  B.  69,  at  p.  76. 
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March  16.  Lord  Alybbstonb  G.J.  I  share  the  view  of  the  c.  a. 
learned  judges  in  the  Divisional  Court  that  this  question  is  one  of  1908 
considerable  diflScnIty.  I  am  not  prepared  to  reverse  their  viscr 
decision,  and,  upon  the  best  consideration  that  I  can  give  to  the  bannistbb. 
matter,  I  think  that  I  should  have  arrived  independently  at  the 
same  conclusion.  The  question  is  difficult  because  words  are  used 
in  the  Land  Drainage  Act,  1847,  which  are  not  very  definite,  and 
upon  the  construction  of  which  this  case  entirely  depends.  It 
is  important  to  consider  the  broad  purview  of  this  legislation. 
The  preamble  to  the  Act  recites  that  ''it  is  expedient  that  pro- 
vision should  be  made  for  promoting  the  drainage  of  lands 
in  England  and  Wales " ;  the  object  of  the  Act  was,  therefore, 
land  improvement  and  land  drainage.  At  the  date  of  the  Act 
the  rights  of  mill-owners  were  perfectly  well  known,  and  actions 
in  respect  of  such  rights  were  not  infrequent ;  one  would  there- 
fore expect,  as  Channell  J.  suggests,  to  find  on  the  face  of  this 
Act  a  clear  indication  of  the  intention  of  the  Legislature  to 
impose  upon  a  lower  riparian  owner  the  new  liability  of  deepen- 
ing the  channel  in  such  cases  as  the  present.  It  is  not  clear 
that  an  action  will  lie  in  respect  of  the  mere  silting  up  of  the 
channel  lower  down  the  stream,  and  reliance  cannot  be  placed 
upon  the  principle  which  underlies  actions  for  penning  back 
water,  for  such  actions  are  nearly  always  cases  where  a  positive 
act  of  penning  back  has  been  committed  by  the  defendant,  as  by 
putting  a  dam  across  the  stream  or  otherwise  obstructing  it.  I 
agree  with  the  view  of  Channell  J.  that  s.  14  imposes  a  new 
liability,  and  the  words  "  want  of  co-operation  "  shew  that  the 
Legislature  intended  to  deal  with  cases  where  two  or  more 
riparian  owners  or  occupiers  were  concerned,  or  where  joint 
action  was  necessary  to  cause  the  water  to  flow  away,  and  the 
interests  of  more  than  one  person  were  afifected.  If  this  case 
were  one  in  which  the  justices  had  found  that  the  ordinary 
drainage  of  the  land  was  impeded — for  example,  that  the  side 
drains  from  the  mill  tail  had  become  choked — different  considera- 
tions might  apply;  but  they  have  not  so  found;  their  only 
finding  is  that  the  effect  of  the  silt  was  to  pen  back  the  water  on 
to  the  mill  wheel,  thereby  submerging  it  to  a  depth  sufficient  to 
reduce  its  power.    I  am  unable  to  see  that  Channell  J.  was 
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c.  A.       wrong  in  thinking  that  the  special  remedy  given  by  the  Act  did 
1908       not  apply  to  cases  of  mere  tailing  up,  where  there  is  no  question 


FiNOH  of  injury,  which  might  have  been  prevented,  being  occasioned  to 
Baitnibtbb.  ^^®  ^^^^  itself.  I  do  not  decide  the  question  whether  the  section 
Lord  Awirttone  *^PP^^®^  Only  to  land  in  an  agricultural  condition,  though 
^"^'  personally  I  incline  to  think  that  its  application  is  not  con- 
fined to  such  land.  This  is  not  a  case  where  the  mill-owner 
desires  permission  to  clean  out  the  channel  in  another  occupier's 
land ;  it  is  a  case  where  the  mill-owner  wishes,  for  his  own 
benefit,  to  impose  the  cost  of  that  cleansing  upon  another 
riparian  owner,  and  I  think  it  would  require  very  clear  and 
special  words  in  a  statute  to  impose  such  a  burden.  Upon  the 
evidence  it  is  clear  that  the  appellant  was  not  guilty  of  committing 
any  wrong  which  would  give  rise  to  a  cause  of  action  against 
him ;  the  right  of  the  mill-owner  must  therefore  depend  entirely 
upon  the  statute,  which,  in  my  view,  does  not  justify  us  in 
placing  the  cost  of  scouring  the  stream  for  the  benefit  of  the 
mill-owner  on  some  one  else.  I  think  that  this  appeal  must  be 
dismissed. 

Fabwbll  L.  J.  I  agree,  but  I  think  the  case  one  of  considerable 
difficulty.  It  is  not  necessary  for  us  to  define  with  exactness  the 
meaning  of  the  word  ''  land  "  in  s.  14 ;  it  is  sufficient  to  say  that 
it  is  not  there  used  in  its  widest  possible  sense,  and  that  in  its 
particular  sense  it  does  not  apply  to  the  present  case.  Using 
the  language  of  Ghannell  J.,  ''  I  have  come  to  the  conclusion, 
though  not  without  some  doubt,  that  the  expression  '  injury  .... 
to  any  other  land  '  in  s.  14  does  not  cover  the  damage  to  a  mill- 
owner  which  was  complained  of  in  the  present  case." 

Kennedy  L.J.    I  am  of  the  same  opinion,  and  have  nothing 

to  add. 

Appeal  dismissed. 

Solicitors  for  Finch :  Biggs-Roche,  Sawyer  d  Co.,  for  J.  G. 

Buckwell  dt  Co.,  Brighton. 

Solicitors  for  Bannister :  Mander  d  Sons,  jor  Hardwick  dt 

Blaher,  Brighton. 

W.  J.  B. 
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THE    LONDON    COUNTY    COUNCIL    v.    SPINK    &    SON,        1908 

LIMITED.  May  12. 


Local  Govemment^Metropolia — High  Building — Deposit  of  Plans — **  Before 
or  at  the  tame  time  "  ae  the  Building  Notice — Provision  directory  only — 
London  Building  Act,  1894  (67  <fe  68  Vict,  c:  ccxiii.),  ».  146 — London 
Building  Acts  {Amendment)  Act,  1906  (6  Edw.  7»  e.  ccix,),  m.  7,  22. 

The  provision  in  s.  7  of  the  London  Building  Acts  (Amendment)  Act, 
1906  (which  deals  with  means  of  escape  in  case  of  fire  in  certain  new 
buildings),  requiring  the  deposit  of  plans  **  before  or  at  the  same  time  *' 
as  the  building  notice,  is  directory  only,  and  not  a  condition  precedent 
either  to  the  jurisdiction  of  the  county  council  to  approve  or  reject  the 
plans  or  to  the  right  of  the  building  owner  to  appeal  under  s.  22  of  the 
Act  to  the  tribunal  of  appeal  from  the  rejection  of  the  plans. 

So  where  a  building  owner,  having  given  a  building  notice  in  the  case 
of  a  high  building,  subsequently  deposited  plans  shewing  the  means  of 
escape  in  case  of  fire,  which  were  rejected  by  the  county  council : — 

Held,  that  he  was  not  precluded  from  appealing  to  the  tribunal  of 
appeal  from  the  rejection  by  reason  of  his  failure  to  deposit  the  plans 
before  or  at  the  same  time  as  the  building  notice. 

Casb  stated  by  the  tribunal  of  appeal  under  the  London 
Building  Acts. 

Messrs.  Spink  &  Son,  Limited,  appealed  to  the  tribunal  of 
appeal  against  an  alleged  refusal  by  the  London  County  Council 
to  approve  certain  plans  deposited  with  them  and  intended  to 
shew,  in  accordance  with  the  provisions  of  the  London  Building 
Acts  (Amendment)  Act,  1906,  the  means  of  escape  in  case  of 
fire  from  a  certain  new  building  erected  by  Messrs.  Spink  &  Son 
in  the  city  of  London. 

A  preliminary  objection  was  taken  to  the  hearing  of  the 
appeal,  on  behalf  of  the  London  County  Council,  that  no  appeal 
lay  because  the  plans  of  the  proposed  building  had  not  been 
deposited  before  or  at  the  same  time  as  the  service  of  the 
building  notice  by  Messrs.  Spink  &  Son  as  required  hy  s.  7, 
sub-s.  1,  of  the  London  Building  Acts  (Amendment)  Act,  1905.  (1) 

(1)  Sect.  145  of  the  London  Bmld-  building     notice      respecting     the 

ing  Act,  1894  (57  &  58  Yict.  c.  ccxiiL),  building. 

proyidee  that  two  dear  days  before  a  By   the    London   Building   Acts 

building  is  begun  the  builder  shall  (Amendment)  Act,  1905  (5  Edw.  7, 

serre    on   the   district  surveyor   a  c.  cciz.),  s.  7  (the  marginal  note  of 
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1908  It  was  proved  that  the  building  in  question  was  a  high  building 


London     within  the  meaning  of  the  Act,  and  that  a  building  notice  under 

Coun'Jil     ^-  ^^^  ^*  ^^^  London  Building  Act,  1894,  had  been  duly  served 

*^-         on  the  district  surveyor  on  July  4, 1906.    This  building  notice, 

Limited.  '  however,  did  not  shew  the  building  to  be  a  high  building  within 

the  meaning  of  the  Act  of  1906.     On  December  28,  1906,  a 

notice  and  plans  shewing  the  proposed  means  of  escape  in  case 

of  fire  from  the  building  were  deposited  at  the  county  hall  on 

behalf  of  Messrs.  Spink  &  Son,  and  on  January  18, 1907,  the 

London  County  Council  refused  to  sanction  them,  and  Messrs, 

Spink  &  Son  accordingly  appealed  to  the  tribunal  of  appeal. 

It  was  contended  in  support  of  the  preliminary  objection  that 
it  was  a  condition  precedent  to  the  approval  or  refusal  by  the 
county  council  of  any  plans  shewing  the  proposed  means  of 
escape  in  case  of  fire,  and  to  the  right  of  appeal  to  the  tribunal 
of  appeal,  that  such  plans  should  be  deposited  before  or  at  the 
same  time  that  the  building  notice  under  s.  145  of  the  Act  of 
1894  was  served  on  the  district  surveyor.  The  tribunal  of  appeal 
decided  against  the  preliminary  objection,  holding  that  if  it 
were  upheld  it  would  render  the  Act  unworkable  and  abortive, 
since  if  a  building  owner  were  late  in  depositing  the  plans  or 


which  'section  is  *'  Protection  againat 
fire  in  certain  new  buildings*'), 
Bub-e.  I :  "  Every  new  building  .... 
which  is  (a)  a  high  building  or  (6)  a 
building  in  which  sleeping  accommo- 
dation is  provided  for  more  than 
twenty  persons .  .  .  .  shall  be  provided 
in  accordance  with  plans  approved  by 
the  Council  or  (in  the  event  of  an 
appeal)  the  tribunal  of  appeal  with 
all  such  means  of  escape  therefrom 
in  ccise  of  fire  as  can  be  reasonably 
required  under  the  circumstances  of 
the  case. 

'*  The  owner  of  the  building  shall 
before  or  at  the  same  time  that  the 
building  notice  under  s.  1-16  ...  . 
of  the  Act  of  1894  in  respect  of 
such  building  is  served  on  the  dis- 
trict surveyor  deposit  ....  at  the 


county  hall  a  notice  stating  the  like 
matters  and  particulars  as  are 
required  by  the  last- mentioned 
section  to  be  stated  in  a  building 
notice  thereunder  together  with  a 
copy  ....  of  the  plans  prepared 
for  such  new  building  showing  so 
far  as  may  be  necessary  for  the 
purposes  of  this  Act  the  means  of 
escape  proposed  to  be  provided  ....*' 
By  s.  22  :  **  At  any  time  within  two 
months  after  (a)  the  refusal  .... 
by  the  Council  of  their  approval  of 
any  plans  deposited  pursuant  to  the 
section  of  this  Act  the  marginal 
note  whereof  is  *  Protection  against 
fire  in  certain  new  buildings '  .  .  .  . 
the  owner  of  the  building  .... 
may  if  he  thinks  fit  appeal  to  the 
tribunal  of  appeaL*' 


21LB.  KINa*S  BENCH  DIVISION.  449 

had  to  alter  the  plana  after  the  deposit  he  would  be  obliged  to        1908 

pull  down  the   building  and   then  deposit  fresh  plans.     They     London 

accordingly  heard,  and  in  the  result  allowed,  the  appeal,  but    qq^nc^l 

stated  this  case  for  the  opinion  of  the  Court.  «• 

Spn»K  &  Son, 
Limited. 

Avory^  K.C.  {W.  A.  Robertson  with  him),  for  the  London 
County  Council.  The  plahs  were  deposited  too  late,  and  there- 
fore the  county  council  had  no  jurisdiction  to  deal  with  them. 
The  provisions  of  s.  7  of  the  Act  of  1905  are  imperative  that  the 
plans  must  be  deposited  **  before  or  at  the  same  time  "  as  the 
building  notice.  The  county  council  cannot  approve  the  plans 
after  the  building  is  erected,  and  the  Court  will  not  compel  them 
to  do  so :  Reg.  v.  London  County  Council.  (1) 

At  any  rate  the  deposit  of  the  plans  with  the  building  notice 
is  a  condition  precedent  to  the  right  to  appeal  to  the  tribunal  of 
appeal.  Sect.  22,  which  gives  the  appeal,  only  gives  it  in 
case  of  the  refusal  by  the  council  of  their  approval  ''of  any 
plans  deposited  pursuant  to  the  section."  That  must  mean  that 
the  plans  are  deposited  in  accordance  with  the  provisions  of  s.  7, 
i.e.,  before  or  at  the  same  time  as  the  building  notice  under 
s.  145  of  the  Act  of  1894. 

Daldy,  for  Messrs.  Spink  &  Son,  was  not  called  upon  to  argue. 

Channbll  J.  In  this  case  I  am  clearly  of  opinion  that  the 
provisions  of  s.  7  of  the  Act  of  1905,  so  far  as  regards  the  time  of 
depositing  the  plans,  are  only  directory,  and  not  a  condition 
precedent  to  the  duty  of  the  county  council  or  of  the  tribunal  of 
appeal  to  approve  or  reject  the  plans.  It  is  putting  a  wholly 
irrational  and  impossible  construction  on  the  section  to  say  that 
it  is  essential  that  the  deposit  of  the  plans  and  the  giving  of  the 
building  notice  must  take  place  at  the  same  time,  because,  as  the 
tribunal  of  appeal  have  pointed  out  in  the  case,  it  seems  to 
render  the  Act  unworkable.  If  a  man  does  not  deposit  the  plans 
at  the  time  that  he  gives  the  building  notice,  either  from  forget- 
fulness,  which  can  be  repaired  next  day,  or  because  he  has 
miscalculated  the  height  of  the  building  and  thought  that  it 
was  just  under  fifty  feet  when  it  was  actually  just  over 
(1)  (1897)  76  L.  T.  472. 
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1908  that  height,  or  because  he  subseqaently  alters  his  plans,  or 

London  for  any  reason  of  that  sort,  the  argument  is  that,  because  he  has 

CouNWL  °^*  deposited  his  plans  when  he  gave  his  building  notice,  at  no 

^       *';  ^  time  afterwards  can  he  ever  do  it.    He  must,  it  is  said,  deposit 

DPINK  oC  dONi 

Limited,  plans,  and  such  plans  as  are  sufficient  to  enable  the  county 
cbanneuj.  couucil,  and  ultimately  the  tribunal  of  appeal  if  it  goes  to  them, 
to  form  their  judgment  as  to  the  sufficiency  of  the  means  of 
escape  from  fire  before  or  at  the  same  time  that  he  gives 
the  building  notice,  and  the  deposit  of  plans  at  that  time  is 
therefore  an  essential  condition  both  to  the  jurisdiction  of  the 
county  council  and  to  his  right  to  appeal  to  the  tribunal  of  appeal. 
To  uphold  that  contention  would  make  the  thing  unworkable,  in 
my  opinion,  and,  therefore,  although  I  think  it  is  a  thing  that 
ought  to  be  done,  and  if  not  done  the  person  who  omits  to  do  it 
may  be  subject  to  a  penalty  under  the  24th  section,  and  may  also, 
of  course,  be  put  to  very  considerably  more  expense  in  doing 
what  may  be  ultimately  adjudged  to  be  necessary  for  providing 
means  of  escape  in  the  event  of  fire  by  reason  of  his  not  getting 
the  approval  of  the  county  council  at  the  earliest  period,  yet  I 
think  the  requirements  of  the  section,  so  far  as  time  is  concerned, 
are  directory  only,  and  not  a  condition.  That  means  that  when 
he  finds  out  that  his  building  will  come  within  the  section,  which 
is  not  necessarily  known  to  him  at  the  time  he  gives  his  building 
notice,  he  must  deposit  proper  plans,  and  if  he  does  deposit 
plans,  I  do  not  think  it  is  a  fatal  objection  that  they  were  not 
presented  at  the  same  time  as  the  building  notice.  I  think  the 
county  council  have  got  to  deal  with  that  as  it  is,  and  to  give 
their  approval  or  disapproval  of  the  plans  so  presented. 

That  being  so,  is  there  an  appeal  from  the  decision  of  the 
county  council  to  the  tribunal  of  appeal?  One  knows  as  a 
matter  of  history  that  the  decisions  of  the  superintending 
architect  of  the  Metropolitan  Board  of  Works  as  to  the  building 
line  in  the  first  instance  were  final ;  that  caused  grievances,  and 
this  special  tribunal  of  appeal  was  constituted  so  as  to  give  an 
opportunity  of  reviewing  the  decision  of  the  architect.  What 
reason  is  there  why  the  appeal  given  by  the  subsequent  Act  to 
the  same  tribunal  against  the  decision  of  the  local  authority 
should  not  be  given  in  cases  such  as  I  am  describing,  where  the 
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decision  of  the  county  council  is  given  upon  plans  not  deposited        1908 
on  the  very  day  with  the  building  notice,  but  deposited  sub-  ""londotT^ 
sequently  ?    I  see  none.     Sect.  22  says  that  the  appeal  is  to  be    n  ^^^ 
from  the  refusal  of  the  approval  of  plans  ''deposited  pursuant  to         v, 
the  section."    If  we  are  right  in  saying  that  the  provisions  of    limited.  ' 
s.  7,  so  far  as  time  is  concerned,  are  directory  only,  then,    channeiij. 
although  the  plans  are  presented  after  time,  they  are  still  pre- 
sented "  pursuant  to  the  section,*'  because  I  am  assuming  that 
they  are  sufficient  to  enable  the  county  council  or  the  tribunal 
to  form  its  judgment  as  to  whether  the  means  of  escape  from 
fire  are  adequate.    If  the  plans  are  insufficient  to  shew  this, 
then  they  are  not  "  pursuant  to  the  section,"  but  if  they  are 
sufficient  and  proper  plans,  but  are  deposited  a  day  or  two  late, 
then,  if  we  are  right  in  saying  the  provision  in  s.  7  is  directory 
only,  they  still  are  deposited  ''  pursuant  to  the  section,"  and 
therefore  the  appeal  lies. 

I  am  of  opinion  that  this  tribunal  of  appeal  took  the  proper 
view  of  this  section  and  rightly  entertained  the  appeal,  and  that 
upon  the  case  stated  our  decision  should  be  for  the  respondents. 

Sutton  J.  concurred. 

Appeal  dismissed. 

Solicitor  for  appellants  :  E.  Tanner. 

Solicitor  for  respondents:  Stanley  J.  Attenborotigh. 

A.  P.  P.  K 
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1908  [OOUET  OP  CEIMINAL  APPEAL.] 

May  22. 

THE  KING  V.  ELLIOTT  and  Others. 


Criminal  Appeal— Order  for  Restitution  of  Stolen  Property — Appeal  hy 
Person  against  whom  Order  made — Criminal  Appeal  Act,  1907  (7  Edw.  7, 
c.  23),  s.  6»  sub-s.  2;  Criminal  Appeal  Rules,  1908,  r.  9. 

Where  upon  a  oonviotion  an  order  for  the  restitution  of  stolen 
property  has  been  made  by  the  Court  of  trial,  although,  upon  an  appeal 
by  the  oonyicted  person  to  the  Court  of  Criminal  Appeal,  the  person 
against  whom  the  order  of  restitution  has  been  made  has,  in  the  event 
of  that  Court  proposing  of  its  own  motion  to  annul  or  vary  that  order,  a 
right  to  be  heard  under  r.  9  of  the  Criminal  Appeal  Rules,  1908,  he 
has  no  right  himself  to  initiate  an  appeal  against  the  order. 

Appeal  to  the  Court  of  Criminal  Appeal  against  a  restitution 
order. 

The  defendants  were  convicted  at  the  North  London  Sessions  on 
a  charge  of  breaking  into  the  shop  of  Messrs.  Davison,  jewellers, 
of  102,  Southampton  Bow,  and  stealing  therefrom  a  large 
quantity  of  jewellery.  There  being  evidence  before  the  Court  of 
quarter  sessions  that  four  ingots  of  gold  and  ten  Bank  of  England 
notes  of  51.  each,  then  in  possession  of  the  police,  were  property 
into  which,  or  for  which,  part  of  the  goods  stolen  had  been 
converted  or  exchanged,  the  chairman  made  an  order  for  the 
restitution  of  the  said  ingots  and  bank  notes  to  the  prosecutors, 
Messrs.  Davison.  The  defendants  having  appealed  to  the  Court 
of  Criminal  Appeal  against  the  conviction,  the  Court  dismissed 
the  appeal.  Thereupon  an  application  was  made  on  behalf  of 
Messrs.  Dettmer  Sc  Co.,  who  had  purchased  the  ingots  from  the 
defendants,  for  an  annulment  or  variation  of  the  restitution  order 
upon  the  ground  that,  if  the  ingots  were  in  fact  the  stolen 
jewellery  melted  down,  the  bank  notes  were  the  very  notes  which 
Messrs.  Dettmer  &  Co.  had  paid  to  the  defendants  as  the  price 
of  the  ingots  so  purchased,  and  that  Messrs.  Davisoil  could  not 
be  entitled  to  have  both  the  ingots  and  the  notes. 

Meiiin,  for  the  applicants.  The  Court  has  jurisdiction  to  vary 
the  order  under  s.  6,  sub-s.  2,  of  the  Criminal  Appeal  Act,  1907, 
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which  provides  that  "  The  Court  of  Criminal  Appeal  may  by  1908 
order  annul  or  vary  any  order  made  on  a  trial  for  the  restitution  ^[^ 
of  any  property  to  any  person,  although  the  conviction  is  not  ^j^j^{^^ 
quashed."  Messrs.  Dettmer,  as  the  persons  against  whom  the 
order  was  made,  are  entitled  to  appeal  against  the  order  under 
r.  9  of  the  Criminal  Appeal  Bules,  1908.  By  that  rule,  ''  Where 
upon  the  trial  of  a  person  entitled  to  appeal  under  the  Act 
against  his  conviction  an  order  of  restitution  of  any  property  to 
any  person  has  been  made  by  the  judge  of  the  Court  of  trial,  the 
person  in  whose  favour  or  against  whom  the  order  of  restitu- 
tion has  been  made  ....  shall,  on  the  final  hearing  by  the 
Court  of  Appeal  of  an  appeal  against  the  conviction  on  which 
such  order  of  restitution  was  made,  be  entitled  to  be  heard  by 
the  Court  of  Appeal  before  any  order  under  the  provisions  of 
s.  6,  sub-s.  2,  of  the  Act  annulling  or  varying  such  order 
of  restitution  is  made." 

C.  L.  Attenborough,  for  the  prosecutors.  The  parties  against 
whom  a  restitution  order  is  made  have  no  right  of  appeal 
against  it.  When  the  Court  themselves  propose  to  annul  or 
vary  the  order  the  persons  in  whose  favour  the  order  was  made 
are  entitled  under  r.  9  to  be  heard  in  opposition  to  that  pro- 
posal, and  the  persons  against  whom  it  was  made  are  entitled 
to  be  heard  by  way  of  answer  in  support  of  it.  But  that  is  the 
limit  of  the  right  which  the  rule  confers.  And  here  the  Court 
have  not  proposed  to  vary  the  order. 

The  judgment  of  the  Court  (Lord  Alverstone  C.J.,  Lawrance 
and  Bidley  JJ.)  was  delivered  by 

Lord  Alvbbstonb  C.J.  This  application  is  misconceived.  It 
was  not  intended  to  give  any  right  of  appeal  to  a  person  against 
whom  an  order  for  restitution  has  been  made.  The  only  right 
of  appeal  conferred  by  the  Criminal  Appeal  Act  is  that  given  by 
8.  8,  which  allows  a  person  convicted  on  indictment  to  appeal 
against  the  conviction.  By  s.  6,  sub-s.  2,  the  Court  of  Criminal 
Appeal  is  given  power,  as  incidental  to  the  hearing  of  such  an 
appeal,  to  annul  or  vary  a  restitution  order  made  by  the  Court 
of  trial.  But  neither  the  Act  nor  the  rules  give  any  right  to 
the  person  against  whom  such  an  order  has  been  made  to  set 


V. 

Elliott. 
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1908       the  Court  in  motion  by  a  sabstantive  application  for  that  purpose. 

R^]^  All  that  r.  9  says  is  that  the  person  in  whose  favour  or  against 
whom  the  restitution  order  has  been  made  shall  be  entitled  to 
be  heard  before  the  Court  make  any  order  annulling  or  varying 
the  order  for  restitution.  Except  in  the  event  of  the  Court 
proposing  to  annul  or  vary  the  restitution  order,  the  condition 
upon  which  alone  the  person  against  whom  the  order  was  made 
is  entitled  to  be  heard  does  not  arise. 

Lawbancb  and  Bidlbt  JJ.  concurred. 

Application  rejmed. 

Solicitor  for  applicants  :  E.  J.  De  Buriatte. 
Solicitor  for  Messrs.  Davison  :  Stanley  J.  Attenborotyh, 

J.  F.  0. 


1908  [OOUET  OF  CRIMINAL  APPEAL.] 

May  22,  25. 

THE  KING  V.  DYSON. 


Criminal  Appeal — Conviction  involving  ^*no  substantial  Miscarriage  of 
Jitsticet"  Meaning  of— Power  of  Court  to  find  Facts — Criminal  Appeal 
Ad,  1907  (7  Edw,  7,  c.  23),  «.  4,  suh-s.  1. 

On  the  trial  of  an  indictment  for  manslaughter  there  was  evidence 
that  the  prisoner  had  inflicted  injuries  upon  the  deceased  more  than  a 
year  and  a  day  before  the  date  of  the  death,  and  also  certain  further 
injuries  within  that  period  which  tended  to  eiccelerate  the  death.  The 
judge  directed  the  jury  that  they  might  find  the  prisoner  guilty  even  if 
they  thought  that  the  death  was  wholly  caused  by  the  earlier  injuries. 
The  jury  convicted  the  prisoner. 

By  s.  4,  sub-s.  1,  of  the  Criminal  Appeal  Act,  1907,  "  The  Court  may, 
notwithstanding  that  they  are  of  opinion  that  the  point  raised  in  the 
appeal  might  be  decided  in  favour  of  the  appellant,  dismiss  the  appeal 
if  they  consider  that  no  substantial  miscarriage  of  justice  has  actuaUy 
occurred." 

Upon  an  appeal  against  the  conviction  on  the  ground  of  misdirection  : — 

Held,  that,  although  upon  a  proper  direction  the  jury  would  probably 
have  found  that  the  later  injuries  accelerated  the  death,  as  it  was  not 
certain  that  they  would  have  done  so,  and  as  the  Court  were  not  entitled 
under  the  above  section  to  substitute  themselves  for  the  jury  and  find 
the  facts  necessary  for  conviction,  they  could  not  say  that  there  had 
been  no  substantial  miscarriage  of  justice,  so  as  to  entitle  them  to 
dismiss  the  appeal  upon  that  ground. 

Appeal  to  the  Court  of  Criminal  Appeal  from  a  conviction  at 
the  Manchester  Assizes. 
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The  prisoner  was  indicted  for  the  manslaughter  of  his  infant        i»08 
child.    According  to  the  evidence,  on  November  18,  1906,  the        rbx 
prisoner  seized    the  child,  then  a  baby  three  months  old,  by      OTwiN. 
the  legs  and  flung  it  down  and  beat  it  into  a  condition  of 
unconsciousness.     Shortly  afterwards  its  skull  was  found  to  be 
fractured.    For  this  assault  he  was  prosecuted  at  the  Salford 
Borough    Police    Court    under    the  Prevention  of  Cruelty  to 
Children  Act,  1904,  and  sentenced  to  four  months'  imprison- 
ment.   On  December  29, 1907,  the  prisoner  was  heard  to  beat 
the  child,  and  the  following  morning  its  face  and  head  were  found 
to  be  severely  bruised.     For  this  assault  he  was  also  prosecuted 
at  the  police  court  on  January  18,  1908,  and  sentenced  to  six 
months'  imprisonment.    On  February  17,  1908,  the  child  was 
admitted  into  the  hospital  suffering  from  traumatic  meningitis, 
from  which  it  died  on  March  6, 1908.    At  the  time  of  its  admis- 
sion into  the  hospital  all  external  marks  of  the  violence  of  the 
previous  December  29  had  disappeared.    The  medical  evidence 
went  to  shew  that  the  fracture  of  the  skull  in  so  young  a  child 
would  necessarily  cause  destruction  of   the  brain  tissue,  and 
eventually  death,  though  the  child  might  possibly  live  with  such 
a  fracture  for  some  few  years ;  that  the  fracture  was  the  main 
cause  of  the  child's  death;   but  that  the  subsequent  acts  of 
violence,  if  they  took  place,  would  accelerate  the  death.    It  was 
contended  on  behalf  of  the  prisoner  that  the  sole  cause  of  death 
was  the  original  fracture  of  the  skull.    For  the  Crown  it  was 
contended  that  the  death  was  accelerated  by  the  injury  inflicted 
by  the  prisoner  in  December,  1907.    The  judge,  in  the  course  of 
the  summing-up,  directed  the  jury  that  if  they  were  satisfied 
that  the  prisoner  either  caused  the  child's  death  by  his  violence 
on  November  18,   1906,  or  accelerated  it  by  his  subsequent 
violence  on  December  29, 1907,  they  must  find  him  guilty.    The 
jury  having  found  the  prisoner  guilty,  he  appealed  against  the 
conviction  to  the  Court  of  Criminal  Appeal. 

Cremlyn^  for  the  prisoner.  The  judge  misdirected  the  jury  in 
leading  them  to  suppose  that  they  could  convict  the  prisoner 
if  they  thought  the  death  was  not  accelerated  by  the  later 
acts  of  violence,  but  was  wholly  caused  by  the  injury  inflicted 
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1908  in  November,  1906.  Their  verdict  was  a  general  verdict,  and 
Rex  i*  ™fty  lt)e  that  they  intended  to  negative  the  acceleration  of 
Dyson  ^^  death  by  the  more  recent  assault.  It  is  clear  that  a  person 
cannot  be  held  guilty  of  manslaughter  where  the  deceased  did 
not  die  within  a  year  and  a  day  after  the  cause  of  death.  Here 
the  child  did  not  die  till  nearly  sixteen  months  after  the  fracture 
of  its  skull. 

Shepherd  Little,  for  the  prosecution.  It  is  not  disputed 
that  there  was  a  inisdirection.  But  the  conviction,  being 
bad  upon  a  purely  technical  point,  did  not  involve  any  sub- 
stantial injustice;  and  the  Court  are  consequently  empowered  to 
dismiss  the  appeal  by  virtue  of  the  proviso  ia  s.  4,  sub-s.  1,  of 
the  Criminal  Appeal  Act,  1907,  which  provides  that  "  the  Court 
may,  notwithstanding  that  they  are  of  opinion  that  thB  point 
raised  in  the  appeal  might  be  decided  in  favour  of  the  appellant, 
dismiss  the  appeal  if  they  consider  that  no  substantial  mis- 
carriage of  justice  has  actually  occurred." 

Cur.  adv.  vxdt. 

May  25.  The  judgment  of  the  Court  (Lord  Alverstone  C.J., 
Lawrance  and  Bidl^y  J  J.)  was  delivered  by 

Lord  Alvbbstonb  C.J.  The  prisoner  was  indicted  for  the 
manslaughter  of  his  child,  who  died  on  March  6,  1908.  There 
was  evidence  that  the  prisoner  had  inflicted  injuries  upon  the 
child  in  November,  1906,  and  certain  further  injuries  in  Decem- 
ber, 1907.  The  jury  convicted  the  prisoner,  who  appeals 
against  that  conviction  upon  the  ground  that  the  judge  mis- 
directed the  jury  in  that  he  left  it  to  them  to  find  the  prisoner 
guilty  if  they  considered  the  death  to  have  been  caused  by  the 
injuries  inflicted  in  1906.  That  was  clearly  not  a  proper 
direction,  for,  whatever  one  may  think  of  the  merits  of  such  a 
rule  of  law,  it  is  still  undoubtedly  the  law  of  the  land  that  no 
person  can  be  convicted  of  manslaughter  where  the  death  does  not 
occur  within  a  year  and  a  day  after  the  injury  was  inflicted,  for 
in  that  event  it  must  be  attributed  to  some  other  cause.  Under 
these  circumstances,  there  having  been  a  misdirection,  the 
question  arises  whether  the  Court  can  nevertheless  dismiss  the 
appeal  under  s.  4,  sab-s.  1,  of  the  Criminal  Appeal  Act,  1907, 
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upon  the  ground  that  no  substantial  miscarriage  of  justice  has  1908 
actually  occurred  by  reason  of  the  conviction.  The  proper  ^^ 
question  to  have  been  submitted  to  the  jury  was  whether  the  j)YgoN 
prisoner  accelerated  the  child's  death  by  the  injuries  which  he 
inflicted  in  December,  1907.  For  if  he  did,  the  fact  that  the 
child  was  already  suffering  from  meningitis,  from  which  it  would 
in  any  event  have  died  before  long,  would  afford  no  answer  to  the 
charge  of  causing  its  death :  Rex  v.  Martin.  (1)  And  if  that 
question  had  been  left  to  the  jury,  they  would  in  all  probability 
have  found  the  prisoner  guilty  on  that  ground ;  indeed  it  was 
the  only  ground  upon  which  counsel  for  the  prosecution  invited 
them  to  convict.  But  it  is  one  thing  to  say  that  the  jury  on 
a  proper  direction  would  probably  have  so  convicted;  it  is 
another  to  say  positively  that  there  has  been  no  substantial 
miscarriage  of  justice.  We  feel  that  we  cannot  act  upon 
the  proviso  in  sub-s.  1  of  s.  4,  for  it  is  in  our  judgment 
plain  that  we  cannot  substitute  ourselves  for  the  jury  and 
find  the  facts  which  are  necessary  to  support  the  conviction. 
The  proviso  is  intended  to  apply  to  a  case  in  which  the  evidence 
is  such  that  the  jury  must  have  found  the  prisoner  guilty  if  they 
had  been  properly  directed.  It  does  not  apply  where  the  evidence 
leaves  it  in  doubt  whether  they  would  have  so  found ;  and  here 
the  medical  evidence  established  that  there  were  no  external 
marks  of  recent  injury,  a  fact  which  might  have  induced  the 
jury  to  find  that  the  assault  committed  in  December,  1907, 
did  not  accelerate  the  death.  The  case  of  Mahin  v.  Attorney- 
Oeneral  for  New  South  Wales  (2)  is  directly  in  point.  In  a 
Criminal  Law  Amendment  Act  of  the  Colony  it  was  provided, 
with  reference  to  appeals  upon  a  case  stated,  that  "  no  conviction 
or  judgment  thereon  shall  be  reversed,  arrested  or  avoided  in 
any  case  so  stated  unless  for  some  substantial  wrong  or  other 
miscarriage  of  justice."  And  the  Privy  Council  held  that  that 
provision  did  not  transfer  from  the  jury  to  the  Court  the  deter- 
mination of  the  question  whether  the  evidence  established  the 
guilt  of  the  accused.  "  Their  Lordships,"  they  said,  "  do  not 
think  it  can  properly  be  said  that  there  has  been  no  substantial 
wrong  or  miscarriage  of  justice,  where  on  a  point  material  to  the 
(1)  (1832)  6  C.  &  P.  128.  (2)  [1894]  A.  0.  67. 

YOL.  n.  1908.  2  H  2 
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1908  guilt  or  innocence  of  the  accused  the  jury  tiave  ....  been 
^^  invited  by  the  judge  to  consider  in  arriving  at  their  verdict 
jy^^j^  matters  which  ought  not  to  have  been  submitted  to  them." 
That  passage  indicates  the  principle  on  which  we  ought  to  pro- 
ceed here.  It  is  to  be  regretted  that  the  Legislature  when 
passing  the  Criminal  Appeal  Act  did  not  empower  the  Court 
to  order  a  new  trial,  for  the  present  is  a  case  in  which  it  is 
eminently  desirable  that  such  a  power  should  exist.  But  they 
did  not  think  fit  to  do  so,  and  we  have  no  choice  but  to  allow 
the  appeal. 

Corwiction  quashed. 

Solicitor  for  prisoner :  H.  OUmaur  Jone9^  Salford. 
Solicitors  for  prosecution:   Croflon,  Craven  d  Worthmgton, 
Manchester. 

J.  P.  0. 


K.B.D.         [IN   THE  KING'S  BENCH  DIVISION  AND  IN   THE  OOUBT 
1907  OF  APPEAL.] 

^^•22-  CATT  V.  WOOD. 


1908 


Friendly  Soaiety — Diipuie—ArhitrcOion  under  Bules — Order  to  pay  C<aU — 
Jurisdictianr—UUra  viru-- Friendly  Societiea  Act,  1896  (69  dh  60  Viet. 
^it^Vt?'  c.26).,.68. 


AprU  10. 


By  8.  68,  Bub-8.  1,  of  the  Friendly  SodetiM  Aot,  1896,  "Every  dis- 
pute between  (a)  a  member  or  person  claiming  through  a  member  or 
under  the  rules  of  a  registered  society  or  branch,  and  the  society  or 
branch  or  an  officer  thereof  ....  shall  be  decided  in  manner  directed 
by  the  rules  of  the  society  or  branch,  and  the  decision  so  given  shall  be 
binding  and  conclusive  on  all  parties  without  appeal,  and  shall  not  be 
removable  into  any  Oourt  of  law  or  restrainable  by  injunction ;  and 
application  for  the  enforcement  thereof  may  be  made  to  the  county 
court." 

A  registered  friendly  society  made  certain  rules,  one  of  which 
was  that  the  dedsion  of  every  arbitration  and  appeal  committee 
should  be  binding  immediately  after  it  had  been  given  by  the  com- 
mittee, unless  otherwise  ordered,  and  any  member,  court,  or  district 
refusing  to  comply  should  be  suspended  from  the  order ;  another  rule 
provided  that  the  arbitration  committee  might  order  either  party  to  pay 
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ooBts.    The  plaintiff  and  his  son  were  both  members  of  the  sooiety,  and        o.  A. 
the  plaintiff's  son,  haying  become  a  lunatio,  was  removed  to  an  asylum, 

where  the  plaintiff  paid  for  his  maintenance.    The  plaintiff,  acting  in 

form  on  behalf  of  his  son,  but  in  fact  with  the  object  of  recouping  Catt 
himself  the  cost  of  his  son's  maintenance,  claimed  his  son's  sick  pay,  yr^n 
which,  after  the  dispute  had  been  heard  by  the  domestic  tribunals  under 
the  rules,  was  awarded  from  a  certain  date.  The  plaintiff  claimed  that 
it  ought  to  commence  from  an  earlier  date,  and  this  dispute  also  was 
referred  imder  the  rules  to  an  arbitration  committee  of  the  society, 
which  decided  against  the  plaintiff  and  ordered  him  to  pay  the  costs. 
The  plaintiff  declined  to  pay  the  costs,  and,  having  been  suspended 
under  the  above  rule,  brought  an  action  for  an  injunction  to  restrain 
the  society  from  suspending  him  and  for  damages  for  wrongful  exclusion 
from  the  society  :— 

ffdd,  that  the  rule  providing  for  suspension  was  not  ultra  vires  as 
being  in  contravention  of  s.  68  of  the  Friendly  Societies  Act,  1896, 
because,  even  assuming  that  exclusion  under  that  rule  was  a  proceeding 
to  enforce  compliance  with  the  decision  of  the  arbitration  committee, 
the  provisions  of  s.  68  did  not  forbid  the  enforcement  of  the  decisions 
of  domestic  tribunals  by  other  means  than  legal  process,  but  merely 
prevented  applications  for  enforcement  from  being  made  to  any  Court  of 
law  other  than  a  county  court. 

Held,  further,  that  the  plaintiff's  claim  against  the  society  for  the  sick 
pay  was  brought  by  him  in  his  capacity  of  a  member,  against  whom  an 
order  for  costs  could  properly  be  made ;  and  that,  even  if  the  claim  was 
in  strictness  a  claim  on  behalf  of  his  son,  the  plaintiff  was  a  **  party  "  to 
the  proceedings  before  the  arbitration  committee  within  the  meaning  of 
the  rules,  and  was,  as  such,  liable  to  have  an  order  for  costs  made 
against  him. 

Appbal  of  the  plaintiff  from  the  judgment  of  Lord  Coleridge  J. 
at  the  trial  of  the  action  without  a  jury.  The  following  state- 
ment of  the  facts  is  taken  from  the  written  judgment  of  Yaughan 
Williams  L.J.  in  the  Court  of  Appeal. 

The  plaintiff's  claim  in  this  action  is  against  the  defendants 
as  trustees  of  the  Ancient  Order  of  Foresters'  Friendly 
Society,  a  society  registered  under  the  Friendly  Societies 
Act,  1896,  (1.)  for  an  injunction  to  restrain  the  defendants 
and  the  Ancient  Order  of  Foresters'  Friendly  Society,  its 
members  and  officers,  from  excluding  the  plaintiff  from  the 
meetings  and  benefits  of  the  society  and  from  refusing  to 
receive  the  plaintiff's  subscriptions;  (2.)  damages  for  wrongful 
exclusion  from  the  said  society ;  (8.)  costs.  The  plaintiff,  Mr. 
Bichard  Catt,  and  his  son,  Mr.  George  Blackburn  Catt,  are  both 
members  of  the  Court  Hunterian,  No.  2987,  branch  of  the 
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c.A.  Ancient  Order  of  Foresters.  On  May  18,  1908,  the  plaintiffs 
1908  son  was  sent  under  a  magistrate's  order  to  the  borough  lunatic 
Oatt  asylum,  whence  he  was  transferred  to  the  county  asylum,  and 
remained  there  until  August  29, 1903,  when  he  came  out,  and 
he  went  in  again  on  November  10, 1904,  and  remained  there  until 
September  19,  1905.  To  prevent  his  son  from  being  deprived 
of  sick  pay  under  s.  8  of  General  Law  42,  on  account  of  becoming 
*'  the  inmate  of  a  workhouse  or  workhouse  infirmary,  or  lunatic 
asylum,  at  the  charge  of  any  public  board  or  authority,"  the 
plaintiff,  his  father,  paid  to  the  asylum  the  amount  due  for  his 
son's  maintenance  there,  which  exceeded  the  amount  of  sick  pay 
payable  to  the  son  under  the  rules  of  the  society.  On  May  21, 
1908,  the  plaintiff  applied  to  the  secretary  of  the  court  on  behalf 
of  his  son  for  his  sick  pay ;  this  the  secretary  refused  on  the 
ground  that  the  son  was  not  entitled  to  it  under  the  rules. 
Thereupon  the  plaintiff,  acting  under  the  provisions  of  General 
Law  67,  applied  for  arbitration  on  behalf  of  his  son  on  the 
question  whether  or  not  sick  pay  was  due.  Sect.  2,  subs.  8,  of 
General  Law  67,  which  is  the  section  defining  the  functions  of 
the  court  arbitration  committee,  runs  thus :  ''  The  functions  of 
this  committee  shall  be  to  hear  and  decide,  according  to  the  rules 
and  the  general  laws,  upon  the  following  oases : — .  .  .  (8.)  Any 
appeal  against  a  fine  inflicted  by  the  officers  of  the  court,  or 
stoppage  of  sick  pay  by  the  officers,  or  against  any  act  of  such 
officers  done  on  their  own  authority  and  not  under  a  resolution 
of  the  court,  (a)  Every  appeal  by  a  member  or  past  member 
of  a  court,  or  person  claiming  through  a  member  or  under  the 
rules,  against  any  resolution,  decision,  or  act  of  a  court  done  as  a 
body,  shall  be  made  to  the  arbitration  committee  of  the  district 
pursuant  to  General  Law  68,  if  the  court  be  in  a  district ;  or  to 
the  arbitration  committee  of  the  nearest  district,  if  the  court  be 
out  of  district."  General  Law  68  deals  with  appeals  from  that 
first  committee,  and  is  headed  *^  Charges  and  Appeals ;  District 
Arbitrations."  Sect.  1  provides  that  ''every  district  shall 
appoint,  at  its  annual  meeting,  an  arbitration  and  appeal 
committee,"  and  s.  2  provides  that  "  the  functions  of  this 
committee  shall  be  to  hear  and  decide,  according  to  the  rules  and 
general  laws,  upon  the  following  cases : — (1.)  Any  dispute,  charges 
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or  complaint  in  respect  of  some  matter  or  thing  only  connected       o.  A. 
with  the  order,  between  a  member,  or  past  member,  or  officer,  or       1908 
court,  against  another  member,  past  member,  officer,  or  court,  of       oatt 
the  same  district  or  court  out  of  district ;  or  between  a  member,      wood. 
or  past  member,  or  person  claiming  through  such  member,  or 

under  the  rules,  and  the  district  and  its  officers (8.)  Any 

appeal  by  a  member,  or  past  member,  or  court,  against  the 
decision  or  act  of  a  court  or  court  committee  of  the  same  district 
or  court  out  of  district ;  any  appeal  or  claim  by  any  person  on 
behalf  of  a  member,  or  past  member,  or  person  entitled,  against 
a  court  or  the  district  officers  or  a  court  out  of  district  for  the 
withholding  of  a  member's  funeral  allowance;  or  any  appeal 
against  any  fine  or  penalty,  or  any  act  of  the  district  officer, 
done  on  their  own  authority,  and  not  under  a  resolution  of  a 
district  meeting."  The  material  words  of  this  last  sub-section 
are,  ''claim  by  any  person  on  behalf  of  a  member  or  past 
member.*' 

On  June  20, 1908,  the  plaintiff  sent  to  the  secretary  certifi- 
cates from  the  medical  officer  of  the  borough  and  county 
asylums  as  to  the  detention  and  condition  of  his  son.  On 
June  22, 1908,  Mr.  Beerling,  the  secretary  of  Court  Hunterian, 
wrote  to  the  plaintiff,  "Having  regard  to  the  doctors'  certifi- 
cates from  the  Borough  Asylum,  Canterbury,  and  the  Kent 
County  Asylum,  Chartham,  in  reference  to  the  state  of  your 
son's  health,  I  beg  to  inform  you  that  in  accordance  with 
Oeneral  Law  42,  s.  8, 1  cannot  put  him  on  the  funds  of  this 
court."  The  plaintiff  then  gave  formal  notice  of  his  intention 
to  claim,  on  behalf  of  his  son,  George  Blackburn  Catt,  a  member 
of  the  above-mentioned  court  of  the  Ancient  Order  of  Foresters, 
his  sick  pay  from  May  18,  1908,  at  14«.  per  week,  being  the 
date  of  his  admission  into  the  Borough  Asylum  at  Canterbury, 
and  on  July  21,  1908,  the  court  arbitration  committee,  acting 
under  General  Law  67,  decided  (1.)  that  the  son,  G.  B.  Catt, 
was  not  chargeable  to  any  public  board  or  authority,  and  (2.) 
that  his  sick  pay  should  commence  on  June  20,  that  is,  the 
date  when  the  medical  certificates  were  sent  to  the  secretary. 
This  decision  was  affirmed  on  appeal  by  the  district  arbitration 
committee  (acting  under  General  Law  68)    on  September  22, 


462  BINQ'S  BENCH  DIVISION.  [1908] 

c.  A.  1908,  who  ordered  Beerling,  the  secretary,  to  pay  the  expenses  of 
1908  the  committee,  and  on  a  final  appeal  by  the  final  arbitrators, 
Oatt  acting  under  General  Law  69,  on  November  19,  1903.  The 
Wood,  plaintiff,  in  accordance  with  these  decisions,  applied  to  the 
secretary  for  sick  pay,  and  contended  that  his  son  was  entitled 
to  sick  pay  from  May  18,  when  his  son  was  sent  to  the  asylum. 
The  secretary  refused  to  give  sick  pay  for  the  period  between 
May  18  and  June  20.  The  plaintiff  then  claimed  arbitration, 
and  the  question  of  the  date  from  which  the  son  was  entitled  to 
sick  pay  came  before  the  arbitration  committee,  and  the  decision 
on  March  8,  1904,  ran  as  follows:  ''Besolved:  that  the  question 
of  payment  of  sick  pay  claimed  by  Brother  Catt  for  the  period 
May  18  to  June  20,  1908,  was  heard  and  decided  by  the  court 
arbitration  committee  of  July  21,  1908,  which  decision  was 
subsequently  upheld  by  the  district  arbitration  committee  and 
final  arbitrators,  therefore  this  appeal  cannot  be  sustained. 
That  Brother  Oatt  pay  the  cost  x>t  this  committee  (2Z.)  and  17s.  6d. 
each  for  the  two  members  and  one  witness  attending  on  behalf 
of  the  court."  The  decision  was  headed  **  Bichard  Catt,  member 
of  the  court  2987,  versus  the  court  2987,"  but  was  intituled  "  In 
the  matter  of  five  weeks'  sick  pay,  claimed  on  behalf  of  his  son. 
Brother  G.  B.  Catt,  of  court  2987,  for  the  period  May  18, 1908,  to 
June  20,  1908,  both  dates  inclusive,  at  14«.  per  week."  The 
entry  in  the  rough  minute-book,  1904,  of  this  decision,  on 
March  8,  1904,  spoke  of  the  claim  being  by  Bichard  Catt  on 
behalf  of  his  son.  Brother  G.  B.  Catt,  and  said,  *'  Brother  R.  Catt 
represented  his  son,  and  Mr.  Beerling  appeared  for  the  court " ; 
but  the  resolution  concluded  with  the  words  that  Brother  R.  Catt 
pay  the  costs  of  this  committee,  which  shews  that  Brother  B.  Catt 
was  intended  to  be  the  person  liable  for  these  costs;  this,  how- 
ever, did  not  appear  in  the  copy  served  on  Brother  R.  Catt,  and  was 
only  brought  to  his  knowledge  by  the  production  of  the  minute- 
book  at  the  trial.  The  plaintiff,  although  several  applications 
were  made,  did  not  pay  these  costs,  on  the  ground  that  he  was 
only  claiming  the  sick  pay  and  the  arbitration  on  behalf  of  his 
son,  who  was  a  member  of  the  society,  and  not  on  his  own 
behalf,  and  that  the  arbitration  committee  had  no  jurisdiction  to 
order  him  to  pay  costs.    As  the  plaintiff  did  not  pay  the  costs. 
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notice  of  BOfipension  under  rule  70,  s.  1  (a),  of  the  general  laws  of       c.  A. 
the  society  was  given  to  him.  (1)    This  action  was  then  brought.       i»08 


A.  E.  HttgheSf  for  the  plaintiff. 

Lush,  K.C.,  and  John  LesUe,  for  the  defendants. 

1907.  Oct.  22.  Lord  Colbridgb  J.  In  this  case  Richard  Gatt 
sues  the  trustees  of  the  Foresters'  Friendly  Society  on  the  ground 
that  they  have  improperly  excluded  him  from  the  benefits  of  the 
society  and  refused  to  receive  his  subscription,  and  he  claims, 
amongst  other  things,  an  injunction  to  restrain  the  society  from 
so  excluding  him.  It  was  at  first  urged  on  behalf  of  the  defen- 
dants that  the  jurisdiction  of  this  Court  was  ousted.  I  do  not 
think  it  is,  having  regard  to  the  decisions  of  PaUiser  v.  Dale  (2) 
and  Andrews  v.  Mitchell  (8),  which  hold  that  where  a  person 
originally  a  member  has  been  expelled,  or  suspended,  which  is 
practically  the  same  thing,  he  cannot  claim  as  a  member ;  and 
it  cannot  be  said  that  for  that  reason  alone  the  jurisdiction  of 
this  Court  is  ousted.  It  was  then  suggested  that  rule  70  (1.)  (a) 
was  ultra  vires  on  the  ground  that  it  was  in  conflict  with  the 
provisions  of  s.  68  of  the  Friendly  Societies  Act,  1896.  I  do 
not  think  that  that  is  a  good  objection.  The  section  certainly 
provides  that  disputes  are  to  be  decided  in  manner  directed  by 
the  rules  of  the  society  or  branch,  and  that  the  decision  so  given 
shall  be  binding  and  conclusive  upon  all  parties  to  that  appeal 
and  shall  not  be  removable  into  any  Court  of  law  or  restrainable 
by  injunction ;  and  it  further  says  that  the  application  for  the 
enforcement  of  the  decision  may  be  made  to  the  county  court. 
I  agree  that,  if  this  was  a  proceeding  on  the  part  of  the  society 
for  the  enforcement  of  payment  of  a  sum  due  against  a  member 
in  consequence  of  a  dispute,  and  if  the  society  brought  the 
dispute  into  the  High  Court,  it  would  probably  be  true  to  say 
that  the  only  mode  of  enforcement  had  been  provided  by  the 
statute,  and  that,  notwithstanding  any  rule  of  the  society,  the 

(1)  By   rule    70    (1.)    (a),    "The  oxdered ;  and  any  member,  court,  or 

deciBion   of   eyery   arbitration    and  district  refusing  to  comply  shall  be 

appeal  oommittee  shall  be  binding  suspended  from  the  Order." 
immediately  after  it  has  been  given  (2)  [1897]  1  Q.  B.  257. 

by  the  oommittee,  unless  otherwise         (3)  [1905]  A.  0.  78. 
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0.  A.  only  tribunal  in  which  the  award  could  be  enforced  was  the 

1907  county  court.    But  that  is  not  this  case.    The  question  here  is 

Catt  whether  rule  70  (1.)  (a)  applies  to  the  plaintiff,  who  conducted 

Wood  <^6^^&ii^  proceedings  on  behalf,  undoubtedly,  of  his  son,  who  was 

—  confined  in  a  lunatic  asylum.    It  is  apparently  a  rule  of  the 

Lord  OolsrioffB 

J>  society  that,  if  one  of  its  members  is  in  receipt  of  parish  relief, 
sick  pay  is  not  payable  on  the  part  of  the  society,  t  ask  myself 
rather  what  is  the  substance  than  what  is  the  form  of  the  pro- 
ceedings that  took  place.  In  form  I  doubt  not  that  the 
proceeding  was  instituted  by  the  plaintiff  on  behalf  of  his  son, 
and  I  was  much  impressed  by  the  argument  that  the  case  came 
within  rule  68  (2.).  That  rule  provides  that  "  the  functions  of  this 
committee  shall  be  to  hoar  and  decide  according  to  the  rules 
and  general  laws  upon  the  following  cases,"  and  sqb-s.  3  brings 
in  ''  any  appeal  by  a  member  or  past  member  or  court  against 
the  decision  or  act  of  a  court  or  court  committee  of  the  same  dis- 
trict or  court  out  of  district,  any  appeal  or  claim  by  any  person  on 
behalf  of  a  member  or  past  member  or  person  entitled,"  and  so 
forth.  It  was  urged  that  the  plaintiff  came  under  the  category  of 
a  person  claiming  on  behalf  of  a  member,  and,  therefore,  that  he 
could  not  be  dealt  with  in  any  way  by  the  arbitration  committee 
before  whom  he  appeared.  It  was  said  that  be  could  not  be 
dealt  with  in  any  way  qua  member,  and  if  that  is  so  it  is  clear 
that  under  rule  70  (1.)  (a),  which  deals  with  a  member  who  refuses 
to  comply  with  an  order  made  upon  him  qua  member,  an  order 
on  the  plaintiff  to  pay  costs  would  be  an  order  which  he  would 
be  entitled  to  disregard.  But  though  it  is  true  that  in  form  the 
proceedings  are  taken  by  the  plaintiff  on  behalf  of  his  son,  I  look 
behind  the  form  to  see  what  is  the  substance.  The  substance  is 
that  the  plaintiff,  having  paid  this  money  which  he  was  not 
bound  to  pay,  was  claiming  that  the  sick  pay  should  be  payable 
to  him  and  not  to  his  son ;  therefore,  whatever  the  form  may 
be,  in  substance  the  application  or  demand  was  made  by  him 
against  the  society  that  the  society  should  pay  him  these 
moneys.  That  being  so,  I  have  to  decide  whether  the  plaintiff 
is  a  party  within  the  meaning  of  rule  68(4.),  which  provides  that 
the  committee  may  charge  either  party  with  the  expenses  of  the 
committee.    This  is  a  case  in  which  the  dispute  arises  over  the 


Wood. 
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expenses  of  the  committee,  and  I  have  to  decide  whether  the       o.a. 

plaintiff  is  merely  a  person  acting  on  behalf  of  a  member  and        i907 

not  a  member  in  the  literal  sense  of  being  a  party  to  the  pro-       catt 

ceedings  under  rule  68  (4.).    If  I  preferred  form  to  substance,  I 

should  probably  be  inclined  to  hold  thai  the  plaintiff  came 

strictly  under  the  definition  of  a  person  claiming  on  behalf  of  a         j.     ^ 

member ;  but  I  am  assured  that  he  is  a  party  to  the  dispute  or 

proceedings  and  a  member,  and  therefore,  being  a  party  who  is 

also  a  member,  he  seems  to  me  to  come  under  the  description  in 

rule  70  (!.)•    If  he  does,  the  decision  of  the  arbitration  committee 

is  against  him ;  he  has  refused  to  comply  with  it,  and  the  rule 

and  section  authorizing  the  arbitration  and  appeal  committees 

to  suspend  any  member  refusing  to  comply  with  the  order  which 

they  have  made  comes  into  force.    The  plaintiff  has  refused  to 

comply  with  the  order,  and  therefore,  if  my  view  of  the  facts  be 

correct,  the  defendants  were  justified  in  their  action.     Under 

these  circumstances  I  think  that  the  action  fails,  and  there  must 

be  judgment  for  the  defendants. 

The  plaintiff  appealed. 

A.  E.  Hughes^  for  the  plaintiff.  The  order  of  the  arbitration 
committee  that  the  plaintiff  should  pay  the  costs  of  the  arbitra- 
tion proceedings  was  made  without  jurisdiction.  Such  a  power 
only  arises  where  the  party  to  the  arbitration  is  making  a  claim 
as  a  member  in  his  own  right,  and  the  facts  of  the  present  case 
shew  that  the  plaintiff  was  not  claiming  qua  member,  but  was 
making  a  claim  on  behalf  of  his  son.  If  the  plaintiff  was 
claiming  on  behalf  of  his  son,  it  is  immaterial  that  he  was 
himself  a  member  of  the  society ;  the  power  to  order  payment  of 
costs  would  in  such  a  case  be  no  greater  than  if  the  person 
claiming  on  behalf  of  the  son  had  been  a  stranger  and  not  a 
member  of  the  society  at  all.  Under  rule  70  (1.)  (a)  the  defen- 
dants have  purported  to  exclude  or  expel  the  plaintiff,  but  that 
rule  only  attaches  in  the  case  of  a  person  who  is  before  the 
arbitration  tribunal  in  the  character  of  a  member  in  the  'strict 
sense  of  that  word.  That  rule  involves  suspension  from 
membership  of  the  order,  which  under  other  rules  (if  the  costs 
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0.  A.  were  not  paid)  would  crystallisse  into  expulsion  ;  it  is  not 
1908  confined  to  suspension  from  the  benefits  of  the  court.  There  is 
Catt  no  finding  of  fact  by  the  judge  that  the  plaintiff  appeared 
Wood,  before  the^arbitration  tribunal  in  the  character  of  a  member. 
A  long  chain  of  authorities  shews  conclusively  that  to  bring  a 
dispute  within  the  arbitration  clause  of  the  Friendly  Societies 
Acts  the  dispute  must  be  one  which  arises  between  the  society 
and  a  party  claiming  as  a  member  of  the  society.  [He  cited  on 
this  point  Morriion  v.  Olaver  (1) ;  Prentice  v.  London  (2) ;  Mulkem 
V.  Lord  (8) ;  Mtmicipal  Bvilding  Society  v.  Kent  (4) ;  Western 
Suburban  Building  Society  v.  Martin  (6) ;  And/rews  v.  Mitchell  (6)] 
Secondly,  rule  70  (1.)  (a)  and  the  order  made  under  it  were 
alike  ultra  vires  as  being  in  contravention  of  s.  68  of  the 
Friendly  Societies  Act,  1896.  The  power  to  make  a  rule  under 
that  section  is  confined  to  cases  of  non-payment  of  fines,  for- 
feitures, and  subscriptions  as  mentioned  in  Sched.  I.  (2.)  of  the 
Act,  and  non-payment  of  costs  does  not  fall  within  the  language 
there  used.  Further,  the  question  as  to  payment  of  the  son's 
sick  pay  was  a  dispute  within  the  meaning  of  s.  68,  and  the  only 
remedy  under  that  section  was  by  an  application  to  the  county 
court,  for  where  a  statute  provides  a  special  remedy,  that  is  the 
only  remedy  which  can  be  pursued  :  Barraclough  v.  Brown  (7) ; 
Payne  v.  Cork  Co.  (8)  Even  assuming  that  rule  70  (1.)  (a)  is 
not  in  itself  ultra  vires,  it  cannot  be  used  to  enforce  the  decision 
of  the  arbitration  tribunal ;  such  a  course  would  be  in  contra- 
vention of  the  special  machinery  for  enforcement  contained 
in  s.  68. 

Lueh,  K.C,  and  John  Leslie,  for  the  defendants.  First, 
rule  70  (1.)  (a)  is  not  ultra  vires ;  it  in  no  way  contravenes  the 
provisions  of  s.  68  of  the  Friendly  Societies  Act,  1896.  That 
section  forbids  any  application  to  a  Court  of  law,  except  a  county 
court,  for  the  enforcement  of  the  decision  of  an  arbitration 
tribunal ;  but  the  society  is  not  making  an  apphcation  for  the 
enforcement  of  the  order  for  payment  of  costs  in  the  present 

(1)  (1849)  4  Ex.  430.  (6)  (1886)  17  Q.  B.  D.  609. 

(2)  (1876)  L.  E.  10  0.  P.  679.  (6)  [1906]  A.  0.  78. 

(3)  (1879)  4  App.  Caa.  182.  (7)  [1897]  A.  0.  616. 

(4)  (1884)  9  App.  Oaa  260.  (8)  [1900]  1  Oh.  308. 
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case;  in  effect  it  is  the  plaintiff  himself  who  is  applying  to       c. a. 
a  Court  of  law  to  prevent  the  neoessary  consequences  of  his       1908 
declining  to  comply  with  the  decision.   No  doubt  where  a  specific       ^^tt 
remedy  is  given  by  a  statute  which  itself  creates  a  new  obligation,      ^^^ 
that  is  the  only  legal  remedy  which  can  be  pursued  :  Pasmore 
V.  0»waldtwistle  Urban  Council  (1) ;    but  that  does  not  prevent 
the  parties  from  providing  consensually  for  another  remedy  than 
that  prescribed  by  the  Act.    Here  the  parties  have  agreed  that  the 
settlement  of  disputes  shall  be  effected  by  a  domestic  tribunal, 
and  the  mere  fact  that  under  the  rules  of  the  society  disobedience 
to  or  non-compliance  with  an  order  may  be  punished  with  sus- 
pension affords  no  justification  for  the  contention  that  the  defen- 
dants are  enforcing  the  decision  of  the  arbitration  committee  in 
a  way  not  authorized  by  s.  68. 

Secondly,  on  the  facts  and  on  the  true  construction  of  the 
correspondence  the  plaintiff  was  claiming  the  money  on  his  own 
behalf  to  recoup  himself  for  the  money  paid  by  him  for  his  son's 
maintenance  in  the  asylum ;  he  was  acting  throughout  qua  member, 
and  his  position  all  along  was  that,  though  the  sick  pay  was  due 
to  his  son,  he  was  claiming  it  himself  as  a  member  of  the  society. 
Bule  70  (1.)  (a)  made  the  decision  of  the  arbitration  tribunal 
binding  on  the  plaintiff  as  a  member  and  made  the  plaintiff 
liable  to  suspension  for  non-compliance  with  it;  as  long  as  that 
decision  stands,  the  plaintiff  cannot  get  rid  of  it  by  an  application 
to  a  Court  of  law :  Bache  v.  Billinghcmt.  (2)  PaUiser  v.  Dale  (8) 
may  at  first  sight  appear  to  be  against  the  defendants'  contention, 
but  that  case  was  merely  a  decision  that  s.  68  does  not  extend  to 
disputes  as  to  the  title  of  a  person  to  be  a  member  of  a  society 
and  is  clearly  distinguishable  on  the  facts  from  the  present  case. 

A.  E.  Hughes  in  reply. 

April  10.  Yaughan  Williams  LJ.  read  the  following  judg- 
ment. [After  stating  the  facts  substantially  as  they  are  above  set 
out,  the  Lord  Justice  proceeded: — ]  The  learned  judge  in  his 
judgment,  after  having  decided,  on  the  authority  of  PaUiser  v. 
Dale  (8)  and  Andrews  v.  Mitchell  (4),  against  the  defendants  on  a 

(1)  [1898]  A.  0.  387,  at  p.  394.        (3)  [1897]  1  Q.  B.  267. 

(2)  [1894]  1  a  B.  107.  (4)  [1906]  A.  0.  78. 
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point  made  by  them,  that  the  jurisdiction  of  the  High  Gonrt  was 
ousted  by  the  provisions  of  the  Friendly  Societies  Act,  1896,  goes 
on  to  deal  with  a  point  made  on  behalf  of  the  plaintiff  that 
General  Law  70,  s.  1  (a),  was  ultra  vires  on  the  ground  that  it 
was  in  conflict  with  s.  68  of  the  Friendly  Societies  Act,  1896, 
and  decides  that  point  against  the  plaintiff.  [His  Lordship  read 
the  section.]  And  in  particular  the  learned  judge  points  out 
that  the  section  provides  with  regard  to  disputes  that  they  shall 
be  decided  in  the  manner  directed  by  the  rules  of  the  society  or 
branch,  and  the  decision  so  given  shall  be  binding  and  conclusive 
upon  all  parties  to  that  appeal,  and  shall  not  be  removed  into 
any  Court  of  law  for  the  purpose  of  resfcraining  it  by  injunction, 
and  it  further  provides  that  the  application  for  enforcement 
thereof  may  be  made  in  the  county  court.  The  learned  j  udge  then 
goes  on :  ''I  agree  that,  if  this  was  a  proceeding  on  the  part  ol 
the  society  for  the  enforcement  of  payment  of  a  sum  due  against 
a  member  in  consequence  of  a  dispute,  and  if  the  society  brought 
the  dispute  into  the  High  Oourt,  it  would  probably  be  true 
to  say  that  the  only  mode  of  enforcement  had  been  provided 
by  the  statute,  and  that,  notwithstanding  any  rule  of  the 
society,  the  only  tribunal  in  which  the  award  could  be  enforced 
was  the  county  oourt.  But  thai;  is  not  this  case.  The  question 
here  is  whether  rule  70  (1.)  (a)  applies  to  the  plaintiff,  who 
conducted  certain  proceedings  on  behalf,  undoubtedly,  of  his  son, 
who  was  confined  in  a  lunatic  asylum." 

Having  thus,  I  think  rightly,  disposed  of  this  preliminary 
point,  he  proceeds  to  deal  with  the  merits  and  says :  ''  I  ask 
myself  rather  what  is  the  substance  than  what  is  the  form  of  the 
proceedings  that  took  place.  In  form  I  doubt  not  that  the 
proceeding  was  instituted  by  the  plaintiff  on  behalf  of  his  son, 
and  I  was  much  pressed  by  the  argument  that  the  case  came 
within  s.  2  of  General  Law  68."  [His  Lordship  continued  to 
read  from  the  judgment  of  Lord  Coleridge  J.  down  to  the  end  of 
the  judgment  (1),  and  proceeded : — ]  There  are  some  difficulties 
in  arriving  at  this  conclusion.  I  am  of  opinion  that  it  is  not 
possible  to  treat  a  person  appealing  under  General  Law  68,  s.  2, 
sub-s.  8,  as  a  member  coming  within  the  operation  of  General  Law 
(1)  See  ante,  pp.  464,  465, 
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70,  B.  1  (a).    Moreover,  in  the  present  case  I  find  nothing  in  the  o.  a. 

laws  and  rules  inconsistent  with  the  deduction  of  these  costs  1908 

from  the  sick  pay  of  the  son.    Having  regard  to  the  circum-  catt 

stances  of  this  case  and  the  letters  of  the  plaintiff  to  the  society  wooi> 

and  the  court,  I  cannot  differ  from  the  conclusion  in  fact  of  the  — 

Vsugh*n 

learned  judge,  and  agree,  though  not  without  doubt,  that  in  wiuiaxiuiL.j. 

substance  these  proceedings  were  taken  by  the  plaintiff,  Richard 

Catt,  on  his  own  account  to  recoup  himself  the  money  that  he 

paid  to  the  asylum  for  the  maintenance  of  his  son.    I  think  the 

case  is  a  hard  one.     The  plaintiff,  without  being  contumacious, 

may  well,  haying  regard  to  the  form  of  the  proceedings,  have 

honestly  believed  that  he  as  a  member  was  not  a  party  to  the 

proceedings,  and  I  hope  the  society  will  deal  leniently  with  him. 

But  the  order  of  the  Court  must  be  that  the  appeal  be  dismissed 

with  costs. 

Eennbdy  L.J.  The  judgment  which  I  am  about  to  read,  and 
in  which  I  concur,  has  been  prepared  by  Fabwbll  L.J. 

The  appellant  was  for  many  years  a  member  of  the  Ancient 
Order  of  Foresters,  and  in  March,  1904,  was  ordered  by  the  court 
of  appeal  instituted  by  the  rules  of  the  order  to  pay  the  costs  of  an 
appeal.  He  neglected  or  refused  to  comply  with  such  order,  and 
in  September,  1904,  was  suspended  under  law  70,  rule  1  (a).  His 
neglect  or  refusal  to  comply  continued  for  more  than  a  year,  with 
the  result  that,  under  law  40,  s.  lid),  he  can  only  rejoin  the 
order  in  any  court  as  a  new  member  and  upon  compliance  with 
the  order  of  March,  1904,  to  the  satisfaction  of  his  court  and 
district.  Although  the  word  '^ expulsion"  is  not  used  in  the 
section  just  quoted,  the  effect  of  it  is,  in  my  opinion,  that  the 
member  is  expelled.  On  March  24,  1906,  the  appellant  com- 
menced this  action  for  an  injunction  to  restrain  the  trustees  of 
the  society  from  excluding  him  from  the  meetings  of  the  society 
and  from  his  rights  and  privileges  as  a  member,  and  Lord 
Coleridge  J.  has  dismissed  his  action.  I  am  of  opinion  that 
he  was  right  in  so  doing. 

The  appellant  has  raised  two  points  before  us — (1.)  ultra  vires ; 
(2.)  that  his  application,  the  costs  of  which  he  was  ordered  to  pay, 
was  not  made  by  him  as  a  member,  and  that  no  order  for  costs  could 
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c.  A.  be  made  against  him.  On  the  first  point  he  does  not,  and  ooold 
1908  not,  successfully  contend  that  an  expulsion  clause  is  ultra  vires. 
^Ttt  -^s  hard  Davey  says  in  Andrews  v.  Mitchell  (1),  "  such  a  power 
is  necessary  for  the  due  administration  and  harmonious  working 
of  the  society,  and  a  power  for  that  purpose  is,  therefore,  properly 
given  by  the  rules " ;  but  the  appellant  contends  that  such  a 
clause  cannot  be  used  for  the  purpose  or  with  the  result  of 
enforcing  an  award  of  any  of  the  courts  constituted  by  the  rules. 
He  founds  his  argument  on  s.  68  of  the  Friendly  Societies  Act, 
1896,  and  contends  that  the  words  at  the  end  of  the  first  sub- 
section thereof,  "  and  application  for  the  enforcement  thereof  may 
be  made  to  the  county  court,"  forbid  enforcement  by  any  other 
means.  In  my  opinion  this  argument  is  not  well-founded,  and, 
strictly  speaking,  the  exclusion  is  not  a  proceeding  to  enforce 
payment  of  the  costs  at  all ;  it  is  the  penalty  for  non-payment 
and  assumes  and  acquiesces  in  such  non-payment.  It  is  one 
thing  to  sue  a  man  to  compel  payment ;  it  is  quite  another  to  let 
the  payment  go  and  refuse  to  remain  in  partnership  any  longer 
with  the  recalcitrant  debtor.  Moreover,  s.  68  is  not  confined  to 
orders  for  payment  of  money,  but  extends  to  every  dispute,  and 
all  sorts  of  disputes  are  referred  by  the  laws  of  the  society  to 
arbitration.  If  the  appellant  is  right,  no  award  of  any  sort  can 
be  enforced  except  by  order  of  the  county  court.  Such  a  con- 
tention disregards  the  whole  scope  and  intent  of  the  Friendly 
Societies  Act,  which  is  to  leave  the  members  to  settle  their 
disputes  for  themselves  before  the  domestic  tribunals  constituted 
by  their  own  rules,  approV«id  by  the  Registrar  of  Friendly  Societies, 
and  to  keep  them  out  of  the  Law  Courts.  Even  if  the  expulsion 
can  be  regarded  as  a  means  of  enforcing  compliance  with  the 
award,  it  is  not  open  to  objection  on  that  account.  The  Act  of 
Parliament  forbids  application  to  any  Court  of  law  except  a  county 
court,  but  it  does  not  forbid  the  enforcement  of  the  awards  of 
the  society's  courts  by  other  means  than  litigation,  and  if  the 
rules,  duly  certified  by  the  registrar,  contain  such  means  by 
clauses  of  suspension  or  expulsion,  it  is  not  only  not  illegal,  bat 
it  is,  in  my  opinion,  the  object  intended  by  the  Legislature.  The 
application  to  the  county  court  is  rendered  necessary  because 
(1)  [1905]A.C.  78,  atp.82. 
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non-members  are^  in  some  cases,  parties  to  arbitrations  under       c.  a. 
the  rules ;  but  this  does  not  render  it  incumbent  on  the  society       1908 
to  have  recourse  to  the  county  court  to  enforce  their  awards       catt 
against  their  own  members  if  their  certified  rules  enable  them  to      wood. 
enforce  them  without  such  recourse.    The  county  court  is  not  a 
Court  of  appeal  or  review  from  the  awards,  for  the  Act  expressly 
makes  the  awards  **  binding  and  conclusive  on  all  parties  without 
appeal  and  not  removable  into  any  Court  of  law  or  restrainable 
by  injunction." 

The  second  contention  is  this.  Under  the  Act  and  rules  persons 
not  being  members  of  the  society,  but  claiming  either  through  a 
member  (ag.,  as  executor)  or  under  the  rules,  who  have  a  dispute 
within  the  meaning  of  s.  68,  must  have  such  dispute  settled  in 
manner  directed  by  the  rules,  i.e.,  in  this  case  by  the  several 
courts  of  arbitration  constituted  thereby.  The  appellant's  son 
became  lunatic  and  was  in  the  county  lunatic  asylum,  and  in 
1908  the  appellant  applied  to  the  society  for  the  son's  sick  pay 
under  law  42.  I  think  it  clear  on  the  letters  and  evidence  that 
the  father  first  applied  under  s.  S  of  that  law,  alleging  that  he 
was  a  relative  dependent  on  the  son  for  support,  in  which  case 
the  sick  pay  woiild  have  been  payable  to  the  appellant  for  his 
own  relief  and  maintenance ;  but  this  claim  failed,  and  he  there- 
upon claimed  under  s.  2  on  the  ground  that  he  had  paid  for  his 
son's  maintenance  in  the  asylum  sums  in  excess  of  the  sick  pay, 
and  in  this  he  succeeded.  Although  the  claim  is  put  forward  as 
on  behalf  of  the  son,  it  is  to  my  mind  clear  that  the  father 
claimed  for  his  own  benefit  just  as  muc*^  and  on  the  same  ground 
as  the  plaintiff  claimed  to  recover  in  In  re  Rhodes.  (1)  The 
father  was  dissatisfied  with  the  amount  of  sick  pay  awarded  him 
and  contended  that  it  ought  to  have  begun  from  an  earlier  period, 
and  he  appealed,  and  on  March  8, 1904,  his  appeal  was  dismissed, 
and  he  was  ordered  to  pay  the  costs.  He  now  objects  that  this 
order  was  not  properly  made,  and,  if  it  was,  that  it  was  not  made 
against  him  as  a  member,  because  he  was  claiming  on  behalf  of 
his  son.  On  the  facts  I  am  clear  that  he  was  claiming  in  his 
own  right  and  for  his  own  benefit  just  as  a  creditor  who  garnishes 
a  sum  due  to  his  debtor  does  so  for  himself.  But  even  if  this 
(1)  (1890)  44  OIL  D.  94. 
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0.  A.       were  not  so  I  think  he  would  be  wrong.     He  was  in  faet  a 
1908       member,  and  he  was  making  an  application  under  the  rules  in 
Q^TT       respect  of  a  sum  to  which  he  could  lay  claim  only  under  the 
Wood       ^^^^^  ^  ^^^  tribunal  constituted  by  the  rules.    It  is  to  my  mind 
irrelevant  to  say  that  persons  who  are  not  members  may  make 
similar  applications.    If  they  do,  they  come  in  and  abide  by  the 
rules ;  but  as  they  have  no  interest  in  the  funds  of  the  society, 
some  of  such  rules  do  not  apply  to  them.     There  is  no  means  of 
enforcing  obedience  by  them  to  the  awards  except  by  application 
in  the  county  court ;  but  this  is  no  reason  why  the  application 
of  such  rules  should  be  excluded  in  the  case  of  applicants  who 
are  in  fact  members.    The  power  to  apply  to  the  county  court 
may  well  have  been  given  because  some  of  the  parties  to  arbi- 
trations might  not  be  members,  and  there  might  therefore  be  no 
means  of  enforcing  such  awards  against  them.    No  argument 
can,  in  my  opinion,  be  fairly  founded  on  this  which  would 
prevent  the  society  from  enforcing  such  remedies  as  the  rules  in 
fact  give  it  against  its  own  members.   The  phrase  **  as  a  member  " 
is  taken  from  the  judgments  in  the  cases  cited  and  correctly 
summarizes  the  basis  on  which  those  cases  proceeded,  but  nothing 
more ;  and  those  cases  have,  in  my  opinion,  no  application  to 
the  present  case.    A  man  who  mortgages  his  property  to  his 
society  does  not  lose  his  rights  as  mortgagor  because  the  mort- 
gage transaction  is  outside  the  scope  of  the  general  contract 
between  him  and  the  society.    Or  if  the  society  denies  that  A.  is 
a  member  of  the  society  at  all,  they  cannot  get  an  action  by  him 
stayed  on  the  ground  that  he  ought  to  go  to  arbitration  as  a 
member.    But  those  considerations  have  no  application  to  a  case 
like  the  present,  which  comes  within  the  reasoning  of  Lord 
Hatherley  in  Mulkem  v.  Lord.  (1)    All  the  matters  here  are  well 
within  the  scheme  and  scope  of  the  society  itself,  and  that  is  the 
true  test  when  the  question  whether  a  claim  is  by  or  against  a 
member  as  such  has  to  be  determined.    I  have  great  doubt 
whether  the  contention  that  no  order  for  costs  could  be  made 
against  the  appellant,  assuming  him  to  be  claiming  on  behalf  of 
his  son,  is  open  to  the  appellant  in  any  Court  of  law.    Law  68, 
s.  4,  provides  that  the  court  may  charge  '*  either  party  "  with 
(1)  4  App.  Ou.  182,  at  p.  192. 
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costs,  and  law  70,  s.  8,  provides  that  in  cases  of  appeal  the  o.a. 
same  parties  only  shall  be  appellant  and  respondent  who  were  1908 
such  at  the  original  arbitration,  and  shall  be  responsible  for  any  ^^tt 
costs.  I  think  there  is  great  force  in  the  argument  that  the  ^^^ 
construction  of  the  word  ''parties*'  is  for  the  domestic  courts, 
not  for  this  Court.  An  arbitrator  cannot,  of  course,  give  himself 
a  jurisdiction  beyond  that  conferred  on  him  by  the  submission, 
but  it  is  within  the  scope  of  his  authority  to  construe  the  various 
clauses  in  the  reference.  But  however  this  may  be,  I  am  of  opinion 
that  the  word  "  parties  "  in  these  rules  includes  the  persons  who 
claim  on  behalf  of  members  as  well  as  members  claiming  in  their 
own  right.  If  it  were  not  so,  a  dishonest  claim  by  a  relative  or 
an  alleged  wife  could  only  be  dismissed  at  the  cost  of  the  person 
whose  money  was  wrongfully  claimed.  The  definition  clause  in 
the  Judicature  Act,  1873,  s.  100,  enacts  that  ''parties  shall 
include  every  person  served  with  notice  of  or  attending  any  pro- 
ceeding, although  not  named  on  the  record."  Whether  this 
includes  next  friend  or  not,  it  is  clear  that  a  next  friend  is  liable 
to  pay  costs ;  and  in  my  opinion  the  true  construction  of 
"parties"  in  these  rules  includes  all  persons  who  initiate 
claims,  whether  they  do  so  for  themselves  or  on  behalf  of 
others. 

Appeal  dismissed. 

Solicitors  for  plaintiff:  RusseU  dk  Amholz. 
Solicitors   for   defendants:    W.  J.  dt  E.  H.    Tremellen,  for 
S.  Ward,  Dudley. 

W.  J.  B. 
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In  re  A  JUDGMENT  DEBTOR,   530  op  1908. 

Bankruptcy — Bankruptcy  Notice — Irregularity — Bankruptcy  Act,  1883  (46  & 
47  Vict.  c.  62),  a.  4,  euh-s.  1  (g). 

A  bankruptcj  notice  headed  *'  Ex  parte  P.  and  S.  trading  as  the  H. 
Brick  Oompany  "  required  the  debtor  to  pay  to  P.,  of  &c,  and  S.,  of  &a, 
giving  their  private  addresses,  50/.  odd,  the  balance  due  on  a  final 
judgment  obtained  by  them  against  the  debtor,  imless  (among  other 
alternatives)  he  satisfied  the  Court  that  he  had  acoimter-claim,  set-off,  or 
cross-demand  against "  the  said  P.  and  8.  trading  as  the  H.  Briok  Oom- 
pany "  which  equalled  or  exceeded  the  sum  claimed  by  them  and  which 
could  not  have  been  set  up  in  the  action.  The  judgment  was  obtained 
by  the  creditors  in  their  trading  capacity : — 

Hdd  by  Oozens-Hardy  M.B.  and  Kennedy  L.J.  (Buckley  L.J. 
dissenting),  that  the  notice  was  calculated  to  embarrass  the  debtor, 
inasmuch  as  it  did  not  follow  the  terms  of  the  judgment,  and  that  it 
ought  to  be  set  aside. 

Serhble,  per  Kennedy  L.  J. :  Where  judgment  has  been  obtained  for  a 
partnership  debt  by  two  persons  trading  as  a  firm,  a  proper  form  of 
bankruptcy  notice  would  be  **  Pay  to  A.  and  B.  trading  as  &o.  or  to 
either  of  them.'* 

Appeal  from  an  order  of  one  of  the  registrars  of  the  Court  of 
Bankruptcy. 

On  July  29,  1907,  William  Paye  and  William  Skipp,  trading 
as  the  Hertingfordbury  Brick  Company,  commenced  an  action 
in  the  King's  Bench  Division  by  specially  indorsed  writ  against 
James  Gilbert  &  Co.  as  principals,  and  the  debtor  as  surety, 
for  111^.  6b.  6d.,  the  price  of  goods  sold  and  delivered  by  the 
plaintiffs  to  James  Gilbert  &  Co.  on  the  guarantee  of  the 
debtor.  The  writ  stated  that  it  was  issued  by  Ridsdale  &  Son, 
giving  their  address  for  service,  as  agents  for  Chalmers-Hunt 
&  Davies,  of  Ware,  in  the  county  of  Herts,  solicitors  for  the 
plaintiffs ;  and  it  concluded  as  follows :  *'  The  plaintiff  William 
Paye  resides  at  Oak  Villa,  Enfield  Highway,  Middlesex,  and  the 
plaintiff  William  Skipp  resides  at  Hope  House,  Ware,  Herts." 
Qn  September  2  the  plaintiffs  obtained  leave  to  sign  final 
judgment  for  the  amount  indorsed  on  the  writ.  In  the  heading 
of  the  judgment  the  plaintiffs  were  described  as  trading  as  the 
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Hertingfordbury  Briek  Company,  and  it  was  thereby  adjudged  c.  A. 
**  that  the  plaintiffs  recover  against  the  defendants  lllZ.  6«.  6{2.  i908 
and  81.  16«.  costs."  Certain  sums  having  been  paid  by  the  jttdombnt 
defendants  on  account  of  this  jadgment,  bat  the  judgment  not  ^j^^^ 
having  been  completely  satisfied,  on  February  24, 1908,  the  judg- 
ment creditors  served  on  the  debtor  a  bankruptcy  notice  intituled 
**  In  re  "  the  debtor,  giving  his  name,  *'  Ex  parte  William  Paye 
and  William  Skipp,  trading  as  the  Hertingfordbury  Brick 
Company,"  in  the  following  terms :  **  Take  notice  that  within 
seven  days  after  service  of  this  notice  on  you,  excluding  the  day 
of  such  service,  you  must  pay  to  William  Paye,  of  Oak  Villa, 
Enfield  Highway,  in  the  county  of  Middlesex,  and  William  Skipp, 
of  Hope  House,  Ware,  in  the  county  of  Herts,  the  sum  of 
502.  12«.  6(2.  claimed  by  them  as  being  the  balance  of  amount 
due  on  a  final  judgment  obtained  by  them  against  you  and 
James  Gilbert  &  Co.  in  the  High  Court  of  Justice,  King's 
Bench  Division,  dated  September  2,  1907,  whereon  execution 
has  not  been  stayed,  or  you  must  secure  or  compound  for  the 
said  sum  to  their  satisfaction,  or  the  satisfaction  of  the  Court,  or 
you  must  satisfy  the  Court  that  you  have  a  counter-claim,  set-off, 
or  cross-demand  against  the  said  William  Paye  and  William 
Skipp,  trading  as  the  Hertingfordbury  Brick  Company,  which 
equals  or  exceeds  the  sum  claimed  by  them  and  which  you 
could  not  set  up  in  the  action  in  which  the  judgment  was 
obtained." 

The  registrar,  following  the  case  of  In  re  Howes,  Ex 
parte  Hughes  (1),  held  that  this  notice  must  be  set  aside  as 
embarrassing  to  the  debtor,  inasmuch  as  it  was  not  in  accordance 
with  the  judgment.  (2) 

The  judgment  creditors  appealed. 

(1)  [1892]  2  Q.  B.  628.  England  ....  a     bank- 

(2)  By  Bub-s.  1  of  8.  4  of  the  ruptoy  notice  under  this 
Bankruptcy  Act,  1883,  ''a  debtor  Act,  requiring  him  to  pay 
commits  an  act  of  bankruptcy  in  the  judgment  debt  in 
each  of  the  following  cases :  "  accordance  with  the  terms 

**  {g)  11  a  creditor  has  obtained  a  of  the  judgment,  or  to  secure 

final  judgment  against  him  or  compound  for  it  to  the 

for  any  amotmt,  and  execu-  satisfaction  of  the  creditor 

tion  thereon  not  having  been  or  the  Court,  and  he  does 

stayed,  has  served  on  him  in  not  within  seven  days  after 

2  12  2 


476  KINGKS  BKNGH  DIVISION.  [1908] 

O.A,  Frank  PhilUps,  for  the  judgment  creditors.    In  re  Howes  (1), 

1908       on  which  the  registrar  reh'ed,  is  distinguishable,  because  in  that 

Judgment   case  the  debtor  was  not  told  either  by  the  judgment  or  by  the 

^If^f'    notice  whom  he  was    to  pay.     Here    the   judgment  was   a 

judgment  in  favour  of  Paye  and  Skipp,  trading  as  the  Herting- 

fordbury    Brick    Company,  and    the    bankruptcy    notice   was 

headed  in  the  same  way,  but  it  required  payment  to  Paye  and 

Bkipp  simply.    It  is  obvious  that  the  firm,  and  the  firm  only, 

were  intended  by  this  notice,  and  it  is  impossible  that  the  debtor 

could  be  embarrassed  by  it.    A  mere  trivial  informality  is  not 

BufiScient  to  invalidate  a  notice  :  In  re  Murrieta.  (2) 

[Cozbns-Hardt  M.R.  referred  to  In  re  WinterboUom.  (8)] 

The  sole  question  is  whether  the  notice  would  or  would  not 
embarrass  the  debtor. 

Edward  Clayton,  for  the  debtor.  Bankruptcy  notices  must  be 
dealt  with  very  strictly  by  reason  of  the  penal  consequences 
arising  therefrom.  The  important  thing  to  look  at  is  the  body 
of  the  notice,  which  shews  what  has  to  be  done.  Not  only  is  the 
body  of  the  notice  wrong  in  requiring  payment  to  the  judgment 
creditors  without  stating  that  it  is  in  their  capacity  of  partner- 
ship traders,  but  the  provision  as  to  the  counter-claim  is  wrong 
in  stating  that  it  must  be  made  against  them  in  that  capacity ; 
there  is  no  such  necessity.  The  principle  of  In  re  Howes  (1), 
which  is  the  converse  of  this  case,  applies. 

Frank  Phillips  replied. 

Gozbns-Habdt  M.B.  In  my  opinion  the  decision  of  the 
registrar  in  this  case  was  right.  I  approach  this  question 
impressed  with  the  idea  that  a  bankruptcy  notice,  which  is  the 
foundation  of  a  bankruptcy,  attended  as  a  bankruptcy  is  with 
penal  consequences,  is  a  matter  in  which  great  strictness  is 


the  service    of   the  notice  amount   of   the   judgment 

....  either   comply  with  debt,  and  which  he  could 

the    requirements    of    the  not  set  up  in  the  action  in 

notice,  or  satisfy  the  Oourt  which   the   judgment  was 

that  he  has  a  counter-claim,  obtained." 

set-off,    or     cross-demand,  .  (1)  [1892]  2  Q.  B.  628. 

which  equals  or  exceeds  the  (2)  (1896)  3  Man.  36. 
(3)  (1886)  18  a  B.  D.  446. 


2K.B.  KING'S  BENCH  DIVISION.  477 

required  and,  so  far  as  I  am  aware,  always  has  been  required       c.  A. 
since  the  Bankruptcy  Act  of  1888.    I  need  not  quote  authorities       1908 
on  that  point,  because  that  is  really  admitted  by  both  sides.  The  judomjent 
notice  is  given  in  pursuance  of   a  statutory  provision — s.  4,     ^|^^^^ 
sub-s.  l(g)y  of  that  Act.     [The*  Master  of  the  EoUs  read  the       — 
clause,  and  contmued : — J  i^R- 

In  the  present  case  a  writ  was  issued  by  William  Paye  and 
William  Skipp,  trading  as  the  Hertingfordbury  Brick  Company. 
The  claim  was  against  James  Gilbert  &  Co.  as  principals 
and  the  debtor  as  surety  for  the  price  of  goods  sold  and  delivered 
jro  the  company  on  the  guarantee  of  the  debtor. 

Judgment  was  signed  in  the  action  at  a  considerably  later 
period  for  lllZ.  6«.  6d.  and  costs.  That  was  reduced  subse- 
quently, and  the  bankruptcy  notice  which  was  given  is  in  these 
terms:  [The  Master  of  the  Bolls  read  the  notice.]  What 
is  the  efifect  of  that?  The  judgment  was  a  judgment  that 
''the  plaintiffs  recover,  &c.,"  and  they  sued  as  partners.  It 
is  quite  true  that  in  the  writ  in  the  action  their  private 
addresses  were  given  as  they  were  given  in  this  notice,  but  they 
sued  and  recovered  judgment  as  partners  alone. 

The  notice  requires  that  payment  should  be  made  to  them, 
not  as  partners,  not  as  trading  as  the  Hertingfordbury  Brick 
Company,  but  as  individuals  living  in  different  counties, 
although  I  attach  no  importance  to  that.  In  short,  it  requires 
and  exacts  payment  to  two  individuals,  whereas  by  the  judgment 
payment  to  one  of  them  is  all  that  the  law  required.  In  my 
opinion  that  is  not  in  accordance  with  the  terms  of  the  judg- 
ment. I  think  that  this  case,  although  not  identical  with 
In  re  Howes  (1),  is  in  some  respects  a  stronger  case  than 
that — a  decision  which  is  binding  on  us.  In  that  case  the 
writ  was  indorsed  with  a  claim  by  the  plaintiffs  ''  as  trustees  of 
St.  John's  Hospital  in  the  town  and  county  of  Northampton  " 
for  damages  for  breach  of  covenant.  The  judgment  was  headed 
''between  the  Bev.  Nathaniel  Thomas  Hughes  and  others 
plaintiffs  and  Elizabeth  Howes  and  Mark  Howes  defendants," 
not  describing  the  plaintiffs  as  they  were  described  in  the  writ, 
namely,  as  trustees  of  St.  John's  Hospital,  and  it  was  adjudged 
(1)  [1892]  2  Q.  B.  628. 
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c.  A.      that  the  plaintiffs  recover  against  the  defendants  a  certain  sum. 

1908       Then  the  notice  required  payment  within  seven  days  **  to  the 

juDoiiBNT  ^^-  Nathaniel  Thomas  Hughes  and  others   (trastees  of  the 

^inre^    charity  known  as   St.  John's  Hospital,  Northampton),"   that 

—       being  the  very  description  of  those  persons  given  in  the  writ, 

^•^  because  they  were  there  described  as  trustees  of  the  hospital ; 
but  because  there  was  this  addition,  which  was  strictly  in 
accordance  with  the  facts  known  to  the  defendants,  it  was  held 
by  the  Court  of  Appeal  that  the  bankruptcy  notice  was  not  in 
accordance  with  the  terms  of  the.  judgment ;  that  it  was  calcu- 
lated to  perplex  the  debtor ;  and  that  it  ought  to  be  set  aside. 
Here  I  think  the  notice  was  very  much  more  calculated  to  puzzle 
and  perplex  the  debtor,  because  the  debtor  was  told  that  he 
must  pay  two  people  when  he  was  under  no  obligation  to  pay 
more  than  one.  That  does  seem  to  me  to  be  a  substantial 
matter — ''  substantial,"  I  mean,  in  the  sense  in  which  it  is  right 
to  use  that  word  when  dealing  with  such  a  technical  matter  as  a 
bankruptcy  notice.  This  is  in  substance  the  view  that  was  taken 
by  the  learned  registrar;  I  think  it  is  right  and  that  this 
appeal  fails. 

Bttoeley  L.J.  In  that  which  I  am  about  to  say  it  is  scarcely 
necessary  to  state  that  I  do  not  intend  to  throw  the  slightest  doubt 
upon  the  proposition  that  bankruptcy  notices  are  to  be  strictly 
construed,  or  upon  the  proposition  that  the  notice  must  be  one 
''requiring  the  debtor  to  pay  the  judgment  debt  in  accordance 
with  the  terms  of  the  judgment."  But,  bearing  all  that  in  mind, 
I  cannot  myself  see  that  there  is  any  defect  in  this  bankruptcy 
notice. 

The  facts  are  as  follows.  On  July  29, 1907,  a  writ  was  issued 
in  which  the  plaintiffs  were  William  Paye  and  William  Skipp, 
trading  as  the  Hertingfordbury  Brick  Company,  and  in  which  the 
addresses  of  the  plaintiffs  were  given  at  their  several  private  resi- 
dences. On  that  writ,  on  September  2, 1907,  judgment  was  signed. 
The  creditors  were  described  in  the  heading  as  "  William  Paye  and 
William  Skipp  trading  as  the  Hertingfordbury  Brick  Company," 
and  it  was  adjudged  that  ''the  plaintiffs  recover  against  the 
defendants,  &c."     So  that  was  a  judgment  for  Paye  and  Skipp, 


Buckley  L^. 
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trading  as  the  Hertingfordbury  Brick  Company.  Certain  sums  c.  A. 
were  paid  off,  and  there  was  a  balance  of  60Z.  odd  said  to  be  due  i908 
at  the  date  when  the  bankruptcy  notice  was  given.  The  bank-  judqmsnt 
ruptcy  notice  is  dated  February  24,  1908.  It  is  intituled  in  the  ^j^l^^' 
matter  of  the  debtor,  ''Ex  parte  William  Paye  and  William 
Skipp  trading  as  the  Hertingfordbury  Brick  Company."  That 
means  that  in  the  matter  of  the  debtor  Paye  and  Skipp, 
trading  as  the  Hertingfordbury  Brick  Company,  are  giving  a 
notice  with  a  view  to  founding  proceedings  before  the  Court  in 
bankruptcy.  The  notice  says  that  "  Tou  must  pay  to  William 
Paye  "  (giving  his  address  as  in  the  writ)  ''and  William  Skipp  " 
(giving  his  address  as  in  the  writ)  "the  sum  of  502.  12«.  6d. 
claimed  by  them  as  being  the  balance  of  the  amount  due  on  a 
final  judgment  obtained  by  them  against  you  and  James 
Gilbert  &  Co.  in  the  High  Court  of  Justice,  King's  Bench 
Division,  dated  2nd  September,  1907 " ;  and  it  concludes  as 
follows:  "Or  you  must  satisfy  the  Court  that  you  have  a  counter- 
claim set-off  or  cross-demand  against  the  said  William  Paye  and 
William  Skipp  trading  as  the  Hertingfordbury  Brick  Company 
which  equals  or  exceeds  the  sum  claimed  by  them  and  which 
you  could  not  set  up  in  the  action  in  which  this  judgment  was 
obtained." 

I  understand  that  notice  to  say  this :  "  Take  notice  that  we,  A. 
and  B.,  trading  as  the  X.  firm,  require  you  to  pay  to  A.  andB.  so 
much  money  unless  you  can  establish  a  counter-claim  against  A. 
and  B.,  trading  as  such  firm,  which  equals  or  exceeds  the  sum 
claimed."  How  is  thedebtor  in  any  way  embarrassed  by  that  notice? 
He  knew  exactly  who  were  asking  him  for  payment  and  of  what. 
Of  course  he  knew  that  the  two  applicants,  trading  as  the  firm, 
were  the  plaintiffs  in  the  action.  The  alleged  defect  is  that  the 
notice  did  not  say  "  We  require  you  to  pay  us  in  a  particular 
character."  Is  that  a  valid  objection  ?  The  application  was  made 
by  them  in  that  character,  and  payment  was  required  to  be  made 
to  them  without  more.  I  should  have  thought  there  was  not  much 
difficulty  in  saying  that  the  payment  required  by  that  notice  was 
a  payment  to  be  made  to  them  in  the  character  in  which  they 
required  payment.  To  my  mind  the  provision  as  to  the  counter- 
claim at  the  end  assists  that,  because  the  applicants  are  there 
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0.  A.       described  as  partners.    The  point  of  the  matter,  however,  is  in 
1908       the  title.    They  apply  as  partners  in  a  firm,  and  they  require 


JuDGMEKT  P^y^^^t  o'  ^  judgment  debt  recovered  by  them  as  partners  in  a 
Debtor,     firm,  as  the  debtor  knew. 

'  It  is  said  that  In  re  Howes  (1)  governs  this  case ;  if  it  did  I 

^^  '  should  be  bound  to  follow  it.  I  do  not  see  that  it  does.  In  re 
Howes (1),  as  I  understand  it,  was  this:  A  writ  was  issued  in 
which  the  Bev.  N.  T.  Hughes  and  a  number  of  other  per&ons 
named  in  the  writ  sued  the  defendants  and  indorsed  their  writ 
with  a  claim  by  the  plaintiffs  "  as  trustees  of  St.  John's  Hospital." 
They  took  a  judgment  in  the  form  that  "  the  Bev.  N.  T.  Hughes 
and  others  "  should  recover  so  much  money.  A  judgment  in  that 
form  is  of  course  wrong.  The  debtor  cannot  tell  from  that  form 
of  judgment  whom  he  has  to  pay.  Who  are  ''  Hughes  and 
others"?  The  judgment  was  embarrassing  and  could  not,  I 
think,  have  been  the  foundation  of  a  bankruptcy  notice.  Further, 
the  bankruptcy  notice  required  the  debtor  to  pay  ''  Trustee 
N.  T.  Hughes  and  others  (trustees  of  the  charity  known  as,  <kc.)." 
Upon  that  form  of  judgment  and  that  form  of  bankruptcy  notice 
I  understand  the  Court  of  Appeal  to  have  said  this :  Judgment 
in  favour  of  "Hughes  and  others"  could  not  be  the  foundation 
of  a  bankruptcy  notice  because  it  wanted  certainty.  The 
bankruptcy  notice  to  pay  ''Hughes  and  others  as  trustees" 
did  not  follow  the  terms  of  the  judgment  and  did  not  supply 
the  names  of  the  "others."  I  may  point  out  that  the 
bankruptcy  notice  put  the  debtor  in  this  embarrassment — 
and  it  was  a  very  considerable  embarrassment — ^that  if  he 
was  going  to  satisfy  the  judgment  it  lay  upon  him  to  find  out 
who  were  the  trustees.  The  judgment  and  notice  ought  to  have 
told  him.  Those  were  the  objections  which  the  Court  found  in 
the  bankruptcy  notice  there.  The  decision  of  the  Court  may  be 
summarized  in  a  passage  in  the  judgment  of  Bowen  L.J., 
which  I  will  read  with  some  observations.  "A  bankruptcy 
notice  ought  to  inform  the  debtor  clearly  who  is  the  creditor 
whom  he  is  required  to  pay.  In  the  present  case  the  judgment 
gives  the  debtor  no  such  information  " — that  means  that  a  judg- 
ment to  pay  "  Hughes  and  others  "  does  not  give  the  information — 
(1)  [1892]  2  Q.  B.  628. 
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"  and  the  bankruptcy  notice  does  not  supply  the  defect'* — that       o.  A. 
means  that  the  bankruptcy  notice  stated  that  the  debtor  was  to       1908 
pay  Hughes  and  others,  trustees,  leaving  the  debtor  to  find  out  jvdq^vst 
who  were  the  trustees.  That  case,  in  my  opinion,  is  no  authority     ^j^'^^' 
for  saying  that    a  notice   which   shews  that  the  application 
is  made  by  A.  and  B.  as  members  of  a  firm,  but  in  the  words 
which  require  payment  does  not  say  ''  You  are  to  pay  A.  and  B. 
in  the  character  in  which  A.  and  B.  are  making  the  applica- 
tion," is  embarrassing.    I  think  it  is  plain  on  the  face  of  the 
notice  that  the  plaintiffs  were  applying  as  members  of  the  firm, 
and  the  notice  required  payment  to  them.    To  my  mind  there  is 
no  difficulty  whatever  in  saying  that  the  debtor  was  to  pay  them 
as  members  of  the  firm.    For  these  reasons  I  think  that  the 
bankruptcy  notice  was  good. 

Ebnnbdt  L.J.  In  this  case  I  agree  with  the  Master  of  the  Bolls 
in  thinking  that  the  decision  of  the  learned  registrar  was 
right.  One  has  to  consider  two  things  in  dealing  with  this 
technical  point.  In  the  first  place  one  has  not  to  determine 
the  validity  or  invalidity  of  the  notice  by  considering  whether 
the  debtor  to  whom  the  notice  is  given  has  in  fact  been  misled. 
It  is  sufficient  that  there  is  good  ground  for  saying  that  the 
debtor  might  be  misled.  That  is,  I  think,  settled  by  authority. 
Secondly,  in  judging  of  the  probability  of  the  debtor  being 
misled,  one  is  bound  not  to  deal  too  liberally  with  the  requisites 
of  the  notice  because  of  the  quasi  penal  consequences  which  a 
bankruptcy  involves.  My  own  view  is  that  in  considering  this 
particular  notice  one  may  take  into  account  the  position  of  a 
debtor  who  is  not  necessarily  learned  in  the  law.  This  is  not 
one  of  those  cases  in  which  a  knowledge  of  the  law  upon  the 
question  whether  payment  of  a  debt  due  to  two  persond  as 
partners  can  properly  be  made  to  one  or  must  be  made  to 
both  together  is  to  be  imputed  to  the  person  required  to 
make  the  payment.  One  must  remember  that  these  bank- 
ruptcy notices  may  be  served  on  people  who  are  possibly 
illiterate,  certainly  not  on  people  who  are  to  be  treated  as 
versed  in  the  law.  We  have  to  see  whether  treating  the  debtor 
as  an  ordinary  person  we  might  reasonably  suppose  that  he 
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Dbbtob, 
In  re, 

Kennedy  L.J. 


0.  A.  might  be  misled.  Here  the  judgment  was  properly  obtained  in 
1908  the  action  by  the  plaintiffs  trading  as  the  Hertingfordbury  Brick 
JiTDGMEMT  Company.  I  need  not  review  the  facts,  because  they  have  been 
already  stated.  The  notice  which  was  served  on  the  debtor  for  pay- 
ment of  the  50Z.  which  the  plaintiffs  conceived  to  be  due  to  them 
under  that  judgment  was  headed  rightly,  but  it  directed  the 
debtor  to  take  notice  that  he  was  to  pay  not  to  them  as 
partners,  nor  to  one  of  them  as  one  of  the  partners,  but  to 
them  as  individuals.  I  am  not  sure  whether  any  form  has  ever 
been  settled  for  a  notice  of  this  kind,  but  I  should  have  thought 
a  proper  form  would  be  "  Pay  to  A.  and  B.  trading  as  &c.  or 
one  or  either  of  them."  That  would  have  told  the  debtor  what 
he  had  to  pay,  namely,  a  partnership  debt,  and  that  payment  to 
either  partner  was  in  accordance  with  the  terms  of  the  judgment. 
That  is  what  is  required  by  the  terms  of  s.  4,  sub-s.  1  (g),  of  the 
Bankruptcy  Act.  Instead  of  that  the  notice  tells  him  he  must 
pay  the  same  sum  of  money  to  both  of  the  parties.  In  a  sense 
it  was  due  to  both,  but  it  was  an  obligation  which  might  be 
discharged,  having  regard  to  the  nature  of  the  liability,  by 
payment  to  either  of  them ;  and  in  that  respect  this  notice  is, 
in  my  opinion,  possibly  misleading.  Then,  having  told  the 
debtor  that  payment  is  to  be  made  to  both,  the  notice  concludes 
as  follows :  ''  Or  you  must  satisfy  the  Court  that  you  have  a 
counter-claim  set-off  or  cross-demand  against  the  said  William 
Paye  and  William  Skipp  trading  as  the  Hertingfordbury  Brick 
Company  which  equals  or  exceeds  the  sum  claimed  by  them  and 
which  you  could  not  set  up  in  the  action  in  which  the  judgment 
was  obtained." 

It  is  quite  true  that  a  person  who  is  a  lawyer,  or  who  has  a  lawyer 
to  advise  him,  may  know,  or  in  the  second  case  would  learn, 
that  if  he  has  got  a  counter-claim  in  debt  against  the  two 
creditors,  although. not  in  connectioil  with  the  firm's  business, 
he  would  be  entitled  to  set  off  this  debt  against  the  debt  which 
was  the  subject  of  the  notice.  But  I  think  that  to  limit  the 
right  to  counter-claim  to  a  claim  against  the  plaintiffs  trading 
as  the  Hertingfordbury  Brick  Company  is  to  add  a  further 
possible  cause  of  error  to  that  which  I  think  is  a  possible 
cause  of  error  in  the   body  of  the  notice  where  it  states  the 
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obligation.  As  regards  the  authorities,  as  the  facts  will  hardly  o.  A. 
ever  be  the  same,  there  is  not  much  use  in  comparing  the  cases.  1908 
I  cannot  help  thinking  that  In  re  Howes  (1)  was  in  a  sense  a  judgmkht 
weaker  case,  because  the  main  ground  of  the  application  was  that  dbbtob, 
the  judgment  was  in  a  form  which  was  objectionable,  inasmuch 
as  the  creditors  were  therein  described  as  the  Bev.  Nathaniel 
Thomas  Hughes  and  others,  without  saying  who  the  others  were. 
I  have  some  doubt  how  far  an  objection  to  a  notice  based  upon 
a  wrong  form  of  judgment  comes  within  s.  4,  sub-s.  1  (g).  But 
what  happened  in  that  case  was  that  some  enlightenment 
was  afforded  by  the  notice.  The  notice  bettered  the  judgment 
in  the  sense  of  correcting  or  doing  something  to  correct  it  by 
telling  the  debtor  that  the  judgment  creditors  Hughes  and  others 
were  trustees  of  a  certain  charity.  If  one  looks  at  the  com- 
parative chances  of  the  debtor  being  misled,  those  chances  were 
diminished  by  the  notice,  although  the  judgment,  I  agree,  was 
itself  obscure  so  far  as  regards  the  persons  to  whom  the  debt 
was  to  be  paid.  Here  is  a  possibly  misleading  notice,  which  was 
not  in  accordance  with  the  terms  of  the  judgment.  I  think  we 
ought  to  follow  the  practice  of  the  Court  in  such  cases  and  hold 
this  notice  to  be  invalid,  although  the  objection  to  the  validity 
may  be  in  a  sense  a  technical  one,  and  although  there  is  no 
evidence  that  the  debtor  was  in  fact  actually  misled. 

Appeal  dismissed. 

Solicitors  :  RidsdaU  d  Son ;  Corbovid,  EUis  d  Mitchell 

(1)  [1892]  2  Q.  B.  628. 

H.  B.  H. 
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C.A.  [IN  THE  OOUET  OP  APPEAL.] 

1908 


May  29. 


BURGIS  AND  Others  v.  CONSTANTINE. 

Trustee  and  Cestui  que  Trust — Principal  and  Ageni-^Conflicting  Eguitiei 
Contract  hy  Trustee  to  charge  Trust  Property  in  Breach  of  Trust — 
Priorities — Ship^Begistered  Owner  holding  as  Trustee — Beneficial  Owner 
allowing  Legal  Ownership  to  remain  vested  in.  Trustee  —  Negligence — 
Estoppel^Merchant  Shipping  Act,  1894  (57  db  68  Vict.  c.  60),  m.  24,  26, 
31,  56.  57. 

In  fnrtheranoe  of  a  project  for  the  formation  of  a  company  to  purchaae 
a  ship,  the  plaintiffs,  who  were  owners  of  shares  in  the  ship,  executed 
transfers  of  their  respective  shares  to  one  H.,  the  senior  partner  in  a 
firm  of  H.  &  Co.,  which  managed  the  ship's  business,  as  trustee  for  them, 
with  power  to  sell  the  shares  to  the  company  if  formed ;  and  H.  was 
registered  as  owner  of  the  shares  in  the  register  of  shipping  at  the  port 
to  which  the  ship  belonged.  The  project  for  formation  of  the  company 
proved  abortive,  but  the  above-mentioned  shares  were  not  reconveyed  to 
the  plaintiffs.  Subsequently,  a  son  of  H.,  who  acted  as  the  manager  of 
H.  &  Go.'s  financial  business,  obtained  for  the  purposes  of  the  firm  from 
the  defendanti  through  an  agent  for  the  defendant,  without  the  know- 
ledge or  authority  of  the  plaintiffs,  an  advance  of  money,  which  was 
intended  to  be  secured  by  a  mortgage  by  H.  of  the  above-mentioned 
shares.  A  document,  which  purported  to  be,  and  was  registered  as,  such 
a  mortgage,  turned  out  to  be  a  nullity,  never  having  been  duly  executed 
by  H.,  the  aforesaid  manager  having  obtained  H.*s  signature  to  a  printed 
form  with  blank  spaces,  which  he  subsequentiy  handed  to  the  defendant's 
agent  for  the  purpose  of  his  filling  in  the  blank  spaces  with  the  material 
particulars  of  the  proposed  mortgage,  which  he  did.  The  money 
advanced  by  the  defendant  was  used  for  the  purposes  of  the  firm.  The 
defendant  had  no  notice  of  the  plaintiffs'  interest  in  the  shares.  In  an 
action  brought  by  the  plaintiffs,  claiming  that  the  mortgage  deed  should 
be  declared  void,  and  the  entry  of  it  expunged  from  the  register, 
Bigham  J.  granted  the  relief  claimed;  but,  thinking  the  effect  of  the 
evidence  to  be  that  H.  had  agreed  with  the  defendant  to  give  such  a 
mortgage,  he  held  that,  inasmuch  as  the  plaintiffs  had  entrusted  H. 
with  authority  to  deal  with  their  shares  in  the  ship,  although  he  had 
not  dealt  with  them  in  accordance  with  the  authority  given,  the  defendant 
was  entiUed  in  equity  to  a  charge  on  the  shares : — 

Held  (reversing  the  decision  of  the  learned  judge),  that  the  fact  that 
the  plaintiffs  had  constituted  H.  the  legal  owner  of  the  shares,  and 
allowed  him  to  appear  as  such  on  the  register,  did  not,  under  the  above- 
mentioned  droumstances,  give  rise  to  an  equity  entitling  the  defendant 
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as  against  the  plaintiffs  to  a  charge  upon  the  shares  as  secnrity  for  the        c.  A. 
money  advanced  by  him.                                                                                     ^^Qg 
Bimmer  v.  Webster,  [1902]  2  Oh.  163,  discussed.  

BUBOIB 

Appbal  from  the  judgment  of  Bigham  J.  in  an  action  tried  by    constak- 
him  without  a  jury.  ^'^*- 

The  action  was  brought  by  the  plaintiffs,  as  beneficial  owners 
of  shares  in  a  ship  called  the  Oreta  Holme,  claiming  a  declara- 
tion that  an  alleged  mortgage  of  those  shares  by  one  Wilfrid 
Hine  to  the  defendant  should  be  declared  void,  and  that  the 
defendant  was  not  entitled  to  be  registered  as  mortgagee  of  the 
shares,  and  an  order  that  a  document  purporting  to  be  such  a 
mortgage  should  be  cancelled,  and  that  the  entry  thereof  should 
be  expunged  from  the  register. 

In  the  year  1897  the  plaintiffs  were  the  registered  owners  of 
twenty -one  sixty-fourth  shares  in  a  ship  called  the  Oreta  Holme, 
belonging  to  the  port  of  Maryport,  and  forming  one  of  a  line  of 
steamers  called  the  ''  Holme  Line."  This  line  of  steamers  was 
managed  by  a  firm  called  ''Hine  Brothers/'  of  which  one  Wilfrid 
Hine  was  the  senior  partner.  That  firm  had  an  office  at  Mary- 
port,  and  also  one  in  London,  which  latter  was  under  the  control 
of  one  Alfred  Ernest  Hine,  a  son  of  Wilfrid  Hine,  who  was  in  the 
employment  of  the  firm,  and  to  whom  the  management  of  the 
financial  matters  of  the  firm  was  entrusted  at  the  time  when  the 
transactions  out  of  which  the  action  arose  took  place.  In  the 
year  1898  a  project  had  been  started  for  the  formation  of  a  com- 
pany to  be  called  **  Hine  Brothers,  Limited,"  for  the  purpose  of 
taking  over  the  Holme  Line.  In  pursuance  of  that  project  a 
circular  dated  November  80,  1898,  and  signed  by  Wilfrid  Hine, 
was  sent  out  to,  among  others,  the  plaintiffs  respectively,  enclosing 
a  draft  prospectus  of  the  proposed  company  and  a  valuation 
of  the  various  steamers  of  the  Holme  Line.  The  circular  stated 
that  it  was  proposed  that  the  sum  representing  the  value  of  the 
shares  in  the  ships  belonging  to  the  persons  to  whom  it  was 
sent  should  be  satisfied  as  to  90  per  cent,  in  fully  paid 
ordinary  shares  and  10  per  cent,  in  fully  paid  preference 
shares  in  the  proposed  company,  and  then  proceeded  as 
follows:  ''Will  you  please  sign  the  memorandum  at  foot 
hereof,  and  also  the  enclosed  bill  of  sale,   in  exchange  for 
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c.  A.  which  I  nndertake  to  send  yoa  share  eertafioates  for  the  above 

1908  shares  in  Hine  Brothers,  Limited,  when   allotted.     As  time 

gpj^Qjg  is  very  important,  I  shall  be  glad  if  you  will  return  the  docu- 

«•  ments  to  me  at  your  earliest  convenience,  and  I  have  no  hesi- 

COVSTAN- 

TiKB.  tation  in  saying  that  I  consider  this  arrangement  will  be  to  your 
interest,  and  that  I  am  making  no  profit  out  of  your  shares, 
but  will  merely  hold  your  interest  in  the  ship  in  trust  for  you, 
pending  the  allotment  of  the  shares  to  which  you  are  entitled." 
In  response  to  that  circular  the  plaintiffs  respectively  executed 
bills  of  sale  of  their  shares  in  the  Oreta  Holme,  and  signed  the 
enclosed  memorandum,  which  was  as  follows :  **  I  hereby  agree 
to  accept  the  terms  of  your  letter  of  November  80,  1898,  and 
send  herewith  a  bill  of  sale  on  the  understanding  that  you  hold 
my  interest  in  the  ship  Chreta  Holme  referred  to  in  trust  for  me 
as  therein  set  forth,  and  I  hereby  authorize  you  to  enter  into  a 
contract  for  sale  to  the  proposed  company  of  my  interest  in  the 
said  ship."  After  Wilfrid  Hine  had  received  the  bills  of  sale 
from  the  plaintiffs,  he  caused  himself  to  be  registered  as  the 
owner  of  their  shares  in  the  register  at  the  ship's  port  of  registry, 
thereby  becoming  the  legal  owner  of  the  shares.  Efforts  were 
made  to  carry  out  the  project  for  the  formation  of  a  company, 
which  continued  down  to  the  year  1906,  but  the  project  ulti- 
mately proved  abortive.  The  plaintiffs'  shares  in  the  Oreta 
Holme  were,  however,  not  reconveyed  to  the  plaintiffs. 

In  the  year  1907,  money  being  required  for  the  purposes  of 
the  firm  of  Hine  Brothers,  Alfred  Ernest  Hine  applied  to  one 
Holman,  who  was  acting  in  the  matter  as  the  defendant's  agent, 
for  an  advance  of  4000Z.  upon  the  security  of  the  freight  of  a 
ship  called  the  Isel  Holme  and  also  of  twenty-seven  shares  in  the 
Greta  Holme,  which  included  the  shares  of  which  the  plaintiffs 
were  the  beneficial  owners.  This  application  having  been  com- 
municated by  Holman*  to  the  defendant,  who  had  no  notice  of 
the  plaintiffs'  interest  in  the  shares,  he  agreed  to  make  the 
advance  upon  those  terms.  Alfred  Ernest  Hine,  who  had  obtained 
from  Wilfrid  Hine  his  signature  to  a  printed  form  of  mortgage 
with  blank  spaces,  handed  it  to  Holman  in  order  that  he  might 
fill  up  the  blank  spaces  in  the  form  with  the  particulars  of  the 
proposed  mortgage  of  the  shares  in  the  Oreta  Holme.    This  Mr. 
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Holman  subsequently  did  at  his  ofiGiee,  and  the  advance  of 
4000Z.  was  thereupon  made  by  the  defendant,  and  was  used  for  the 
purposes  of  the  firm.  The  defendant  caused  the  above-mentioned 
document  to  be  registered  in  the  shipping  register  as  a  mortgage. 
Bigham  J.,  upon  the  above-mentioned  facts,  held  that  the  defen- 
dant must  be  taken  to  have  had  notice  through  his  agent  Hohnan 
that  at  the  time  when  Wilfrid  Hine*s  signature  was  appended  to 
the  document  it  was  a  mere  blank  form,  and  so  there  could  be 
no  question  of  estoppel,  and  that  the  supposed  mortgage,  not 
being  the  deed  of  Wilfrid  Hine,  was  a  worthless  and  void  docu- 
ment. He  therefore  made  an  order  declaring  that  the  alleged 
mortgage  was  bad  and  the  entry  of  it  must  be  expunged  from 
the  register.  But  he  came  to  the  conclusion  that  Wilfrid  Hine 
knew  that  the  advance  was  made  by  the  defendant  in  considera- 
tion of  a  mortgage  of  the  shares ;  and  he  held,  on  the  authority 
of  Bimmer  v.  Webster  (1),  that,  inasmuch  as  the  plaintiffs  had 
entrusted  Wilfrid  Hine  with  authority  to  deal  with  their  shares 
in  the  ship,  although  he  had  not  dealt  with  them  in  accordance 
with  the  authority  given,  the  defendant  had  an  equitable  right 
as  against  the  plaintiffs  to  a  charge  on  their  shares  in  the  Oreta 
Holme  as  a  security  for  the  repayment  of  the  money  which  he 
had  advanced,  and  he  accordingly  gave  judgment  declaring  the 
defendant  to  be  entitled  to  such  a  charge. 

The  plaintiffs  appealed  against  the  last-mentioned  portion  of 
that  judgment. 


C.A. 
1908 


BUBOIS 

V. 

GONSTAN- 

TINB. 


J.  A.  HamUtoriy  K.C.  {Maurice  Hill  with  him),  for  the  plain- 
tiffs. If  the  defendant  had  obtained  a  mortgage  by  bill  of  sale 
in  accordance  with  the  provisions  of  the  Merchant  Shipping 
Act,  1894,  such  a  mortgage  would,  no  doubt,  by  virtue  of  the 
provisions  of  that  Act,  have  prevailed  against  the  title  of  the 
plaintiffs :  see  The  Horlock.  (2)  But  it  is  now  clear  that  the 
defendant  has  no  legal  title  to  the  shares,  the  supposed  mortgage 
being  a  nulUty.  The  only  question,  therefore,  is  whether,  as  the 
learned  judge  decided,  the  defendant  has  an  equitable  right  to  a 
charge  upon  the  shares  which  overrides  the  beneficial  ownership 
of  the  plaintiffs.  There  are  no  facts  in  this  case  which  can  give 
(1)  [1902]  2  Ch.  163.  (2)  (1877)  2  P.  D.  243. 
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C.  A.  rise  to  giich  an  equitable  right.  The  case  of  Bimmer  v.  WeUter  (1) 
1906  is  not  really  in  point.  That  was  a  case  of  an  agent  entrosted 
BuBois  with  a  seeority  for  sale.  There  is  really  no  question  of  agency 
CovsTAv-  ^  ^^  ^'^^^'  Authority  was  no  doubt  given  to  Wilfrid  Hine  to 
TDis.  dispose  of  the  shares  to  the  projected  company,  but  the  project 
for  forming  the  company  had  long  become  abortive,  and  at  the 
time  of  the  supposed  mortgage  Wilfrid  Hine  had  no  authority  to 
deal  with  the  shares.  He  was  merely  trustee  of  them  for  the 
plaintiffs.  The  only  fact  upon  which  the  defendant  can  rely  was 
that  Wilfrid  Hine  was  allowed  by  the  plaintiffs  to  remain  the 
registered  owner  of  the  shares.  That  fact  cannot  possibly  give 
rise  to  such  an  equity  as  the  defendant  claims.  It  is  an  ordinary 
incident  of  our  legal  system  that  property  should  be  vested  in 
trustees ;  and  it  cannot  be  suggested  that  the  mere  fact  that  the 
legal  ownership  of  property  is  allowed  by  the  beneficial  owner  to 
remain  vested  in  a  trustee  constitutes  such  conduct  as  to  operate 
by  way  of  estoppel  against  the  beneficial  owner,  or  to  entitle  a 
person  dealing  with  the  trustee  to  infer  that  he  was  the  beneficial 
owner  of  the  property  and  to  give  such  a  person,  not  having  the 
legal  ownership,  a  better  title  in  equity  than  the  beneficial  owner. 
In  all  the  cases  in  Courts  of  Equity  in  which  an  equitable  claim 
arising  subsequently  in  point  of  time  has  been  held  to  override 
a  prior  equitable  right  there  has  been  some  element  in  the 
nature  of  negligence  on  the  part  of  the  owner  of  that  right  or 
other  conduct  by  him  such  as  rendered  it  just  that  his  right 
should  be  postponed  to  that  of  the  person  who  had  been  pre- 
judiced by  his  conduct.  [He  also  cited  Brigg$  v.  Jones  {2); 
Northern  Counties  of  England  Fire  Insurance  Co.  v.  Whipp  (8) ; 
In  re  CasteU  d  Brown  (4) ;  In  re  VaUetort  Sanitary  Steam  Laundry 
Co.  (5) ;  Lewin  on  Trusts,  11th  ed.  901.] 

Scrutton,  K.C.  {BaUhache,  K.C.,  with  him),  for  the  defendant. 
The  defendant  is  entitled  in  equity  to  a  charge  on  the 
shares  overriding  the  plaintiffs'  interests.  This  case  cannot 
properly  be  regarded  as  being  merely  one  in  which  the  legal 
estate  in  property  has  been  allowed  by  the  beneficial  owner  to 

(1)  [1902]  2  Oh.  163.  (3)  (1884)  26  Oh.  D.  482. 

(2)  (1870)  L.  E.  10  Eq.  92.         (4)  [1898]  1  Oh.  316. 

(6)  [1903]  2  Oh.  654. 
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remain  vested  in  a  trustee,  but  must  be  decided  on  the  principles       c.  A. 
applicable   to  cases   of   agency,  as  laid  down  in  Rimmer  v.       1908 
Webster.  (1)   The  plaintiffs'  shares  were  originally  vested  in  Wilfrid     bubois 
Hine,  with  authority  to  deal  with  them  by  disposing  of  them  to  a    coj^otan- 
company.    There  was  really  nothing  to  shew  that  this  authority       ^i^b. 
was  exhausted ;  and,  by  virtue  of  the  provisions  of  the  Merchant 
Shipping  Act,  1894,  the  fact  of  a  person  being  registered  as 
owner  of  a  ship  enables  him  to  give  a  good  title  to  a  bona  fide 
purchaser  or  mortgagee ;  and,  therefore,  any  one  finding  a  person 
so  registered  is  entitled  to  presume  that,  if  another  person  is 
beneficial  owner,  he  has  entrusted  to  the  registered  owner  power 
to  deal  with  the  ship.    The  law  was  thus  laid  down  by  Farwell  J. 
in  Rimmer  v.  Webster.  (2)    After  stating  that  the  principle  under- 
lying  the  cases  on  the  subject  is  that  the  man  possessed  of  the 
prior  equity  cannot  be  deprived  of  his  title,  unless  he  has  been 
guilty  of  some  negligence,  and  that  the  word ''  negligence  "  imports 
the  neglect  of  some  duty  to  a  person  injured,  he  says  that,  if  the 
indicia  of  title  are  entrusted  by  the  owner  to  a  person  with  the 
intention  that  he  should  deal  with  them  in  any  way,  ''  the  case 
then  falls  to  be  decided  in  accordance  with  the  principles  govern- 
ing the  cases  of  authority  given  by  a  principal  to  an  agent ;  and 
the  owner  cotnes  under  a  duty  to  the  persons  whom  he  intends 
to  act  on  such  authority  to  give  them  notice  of  any  limit  that 
he  places  on  the  authority  which  he  has  by  his  own  act  made 
apparently    co-extensive    with    absolute    ownership  •  ...  the 
authority  which  the  owner  has  given  can  only  be  limited  by  the 
indicia  of  property  which  he  has  given ;  the  particular  authority 
proved  or  admitted  is  necessary  in  order  to  make  the  case  one  to 
which  the  principles  of  agency  apply  at  all :  but,  when  that  is 
once  proved,  and  the  owner  is  found  to  have  given  the  vendor  or 
borrower  the  means  of  representing  himself  as  the  beneficial 
owner,  the  case  forms  one  of  actual  authority  apparently  equiva- 
lent to  absolute  ownership,  and  involving  the  right  to  deal  with 
the  property  as  owner,  and  any  limitations  on  this  generality 
must  be  proved  to  have  been  brought  to  the  knowledge  of  the 
purchaser  or  mortgagee  .  •  •  •  the  gist  of  the  case  is  that  the  real 
owner  has  invested  the  dishonest  vendor  or  mortgagor  with  all  the 
(1)  [1902]  2  Oh.  163.  (2)  Ibid,  at  pp.  172, 173. 

YoL.  n.  1908.  2  K  2 
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0.  A.       indicia  of  title  as  absolute  owner  for  the  purpose  of  enabling  him  to 

1908       deal  with  the  property,  although  in  a  limited  way  only ;  whether 

BuBois     ^^^  *J^8*  ^^  to  sell  only,  or  to  mortgage  only,  is  immaterial,  if 

CoNSTAH.    *^®  mortgagee  or  purchaser  had  no  notice  of  the  existence  of  any 

TINS.       trust  at  all."    It  is  submitted  that  the  present  case  comes  within 

the  principle  so  laid  down.    Here  Hine,  by  being  allowed  to 

become  registered  owner  of  the  shares,  was  invested  with  all  the 

indicia  of  title  as  absolute  owner  for  the  purpose  of  dealing  with 

the  shares,  though  in  a  limited  way  only,  namely,  by  selling 

them  to  a  company  to  be  formed,  but  the  defendant  had  no 

notice  of  any  trust  at  all.    [He  also  cited  Brocklesby  y.  Temperance 

Permanent  Building  Society  (1) ;  Bradley  v.  Riches  (2) ;  Taylor  v. 

RusteU  (8) ;  Shropshire  Union  Railways  and  Canal  Co.  v.  The 

Queen.  (4)  ] 

J.  A.  Hamilton,  K.C.,  for  the  plaintiffs,  was  not  called  upon  to 
reply. 

Sib  Gorbll  Barnes,  P&bsidbnt.  The  question  which  has 
been  argued  before  us  is  one  of  some  importance,  though  it  is 
not  raised  on  the  pleadings  and  is  not  the  question  upon  which 
the  case  was  really  fought  at  the  trial. 

In  order  to  render  the  observations  which  I  propose  to  make 
intelligible,  it  is  necessary  to  state  shortly  the  nature  of  the 
action,  and  the  facts,  so  far  as  material.  The  plaintiffs  were 
originally  the  registered  owners,  and  still  are  the  beneficial 
owners,  of  twenty-one  sixty-fourth  shares  in  the  Oreta  Holme,  a 
ship  which  formed  one  of  a  line  called  the  "  Holme  Line,"  and 
which,  as  I  gather,  was  under  the  management  for  business 
purposes  of  a  firm  called  Hine  Brothers.  In  or  about  the  year 
1898  it  was  proposed  that  a  company,  to  be  called  ''Hine 
Brothers,  Limited,"  should  be  formed  for  the  purpose  of  taking 
over  the  Oreta  Holme  together  with  the  other  vessels  forming 
the  Holme  Line,  and  that  shares  in  this  company  should  be 
allotted  to  the  respective  owners  of  the  different  shares  in  the 
vessel  to  an  amount  equivalent  to  their  respective  interests.  In 
pursuance  of  this  scheme  a  circular  was  issued  to  the  plaintiffs 

(1)  [1896]  A,  0.  178.  (8)  [1892]  A.  0.  244. 

(2)  (1878)  9  Gh  D.  189.  (4)  (1875)  L.  B.  7  H.  L.  496. 


2  E.  B.  KINGPS  BENCH  DIVISION.  491 

respectively,  signed  by  Wilfrid  Hine,  a  member  of  the  firm  of       c.  A. 
Hine  Brothers,  to  whioh  was  attached   a   memorandum  for       1908 
signature  by  the  recipient.    This  circular  and  the  memorandum      bvboib 
were  in  the  following  terms.    [The  learned  President  here  read    cokotan- 
the  circular  and  memorandum,  the  purport  of  which  has  been       ^raE. 
before  given.]      The  plaintiffs  respectively  signed  the  memo-  TheFMrident. 
randum  attached  to  the  circular,  and  sent  bills  of  sale  trans- 
ferring their  respective  shares  to  Mr.  Wilfrid  Hine.    Attempts 
were  subsequently  made  to  form  the  proposed  company,   but, 
for  some  reason  or  other,  they  do  not  appear  to  have  been 
successful,  and  matters  were  allowed  to  drift  for  a  considerable 
time.    In  the  meantime  Mr.  Wilfrid  Hine,  whether  with  or 
without  the  knowledge  of  the  plaintiffs — ^it  does  not  appear  to 
me  to  make  any  difference — caused  the  shares  to  be  registered 
in  his  own  name,  and  they  so  remained  until  the  events  occurred 
which  led  to  this  action  being  brought. 

In  1907  there  was  registered  a  document  which  purported  to 
be  a  mortgage  of  twenty-seven  sixty-fourth  shares  in  the  Oreta 
Holme^  which  included  the  shares  of  which  the  plaintiffs  were 
beneficial  owners,  by  Wilfrid  Hine  to  the  defendant.  The  plaintiffs 
allege  in  their  statement  of  claim  that  this  supposed  mortgage 
and  the  registration  thereof  are  wholly  void,  and  that  the 
defendant  is  not  entitled  to  be  registered  as  mortgagee  of  the 
shares  in  question,  or  to  any  charge  upon  them.  I  will  read 
what  they  allege,  because  it  is  upon  this  that  the  contest  at  the 
trial  mainly  turned.  It  is  as  follows : — **  In  or  about  the  month  of 
April,  1907,  one  A.  E.  Hine,  without  the  authority  of  the  said 
W.  Hine,  or  any  of  the  plaintiffs,  gave  to  the  defendant  a  blank 
form  of  mortgage,  which  bore  the  signature  of  the  said  W.  Hine, 
but  was  not  otherwise  filled  in ;  and  the  defendant  by  himself  or 
his  agent  subsequently  filled  in  the  said  form  as  a  mortgage." 
Then  they  claim  a  declaration  that  the  alleged  mortgage  is  void, 
and  that  the  defendant  is  not  entitled  to  be  registered  as  mort- 
gagee, and  that  the  mortgage  deed  should  be  cancelled  and  the 
entry  thereof  expunged  from  the  register.  The  defence  set  up 
by  the  defendant  is  as  follows : — After  various  paragraphs 
traversing  the  allegations  contained  in  the  plaintifb*  claim,  he 
states  in  paragraph  5  that  ''the  defendant  is   a   bona  fide 

2  E2  2 
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G.  A.       purchaser  for  value  by  way  of  mortgage  of  the  shares  in  question 
1908       without  notice  of  any  interest  of  the  plaintiffs  therein,  and  has 
BuBoiB     l^®®^  ^^^  is  duly  registered  as  a  mortgagee  thereof,  and  has  an 
CoNSTAir-    i°^®*®*^8ible  title  to  the  said  shares  as  such  mortgagee." 

TiKB.  I  adopt  for  the  purposes  of  my  judgment  the  conclusions  of 

The  i^^ent.  f act  arrived  at  by  Bigham  J.  with  regard  to  this  alleged  mort- 
gage. He  says  in  his  judgment:  "Mr.  Constantino"  (the 
defendant)  "  agreed  to  make  the  advance  proposed,  and  on 
April  10  this  in  my  opinion  took  place.  Mr.  Alfred  Ernest 
Hine,  who  was  anxious  to  get  the  money,  gave  the  charge  on  the 
freight,  and  he  also  asked  Mr.  Holman  to  furnish  him  with  a 
blank  form  of  mortgage  for  his  father  to  sign ;  he  took  it  away 
from  Holman's  office,  and  obtained  his  father's  signature  to  the 
blank  form,  and  then  took  it  back  to  Mr.  Holman  and  left  Mr. 
Holman  to  fill  it  up  with  the  particulars  relating  to  the  twenty- 
seven  sixty-fourth  shares.  The  loan  was  then  made  on  the  same 
day,  I  think,  April  10.  4000Z.  was  advanced  by  Mr.  Constan- 
tino. The  security  for  that  loan  was  perfected  in  Mr.  Holman's 
office,  and  by  Mr.  Holman  himself.  Mr.  Holman  drew  out  the 
assignment  of  the  freight,  and  filled  up  the  blank  form  of  mort- 
gage, which  had  been  obtained  in  the  way  described  by  me.  Mr. 
Holman  did  that,  in  my  opinion,  as  the  agent,  and  on  behalf,  of 
Mr.  Constantino,  the  present  defendant,  and  I  think  in  this  case 
it  must  be  taken  that  Mr.  Constantino  through  his  agent  in  that 
behalf  had  notice  that,  at  the  time  that  Mr.  Wilfrid  Hine's 
signature  was  appended  to  that  document,  it  was  a  mere  blank 
form ;  and,  if  such  notice  is  to  be  imputed  to  him,  there  can  be 
no  question  of  estoppel,  because  he  knew  the  truth,  and  there  can 
be  no  estoppel  in  favour  of  a  man  who  himself  knows  the  truth 
of  the  circumstances."  The  result  is  that,  although  the  parties 
were  not  aware  of  it  at  the  time — ^it  was  not  suggested  that  Mr. 
Holman  had  the  slightest  idea  that  this  way  of  carrying  out  the 
mortgage  would  lead  to  any  difficulty — in  fact  the  document 
which  was  registered  as  a  mortgage  was  a  ^wholly  worthless 
document.  The  question  upon  which  the  case  was  really  fought 
at  the  trial  was  whether  the  mortgage  was  a  good  mortgage  or 
not ;  and  Bigham  J.,  as  I  have  said,  came  to  the  conclusion  that 
it  was  bad,  not  having,  under  the  circumstances,  been  so  executed 
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as  to  make  it  a  valid  document,  though  the  parties  may  have       c.  A. 
thought  that  they  were  carrying  out  a  perfectly  valid  transaction.        1908 


The  further  point,  however,  was  taken  by  the  counsel  for  the     buboib 
defendant  that,  although  the  so-called  mortgage  gave  the  defen-    constan- 
dant  no  title  whatever,  notwithstanding   the  fact  that  he  had       ^i^. 
been  placed  on  the  register  in  respect  of  it,  and  had  advanced  XhePreaidaat 
money  on  the  strength  of  it,  nevertheless  he  was  entitled  to 
such  an  equity  as  would  defeat,  to  the  extent  of  the  advance 
which  he  had  made,  the  beneficial  interest  of  the  plaintiffs  in  the 
shares  in  question.    Bigham  J.  held  that,  the  so-called  mortgage 
being  a  nullity,  the  register  must  be  rectified  by  expunging  it 
therefrom ;  but  he  went  on  to  deal  with  the  point  raised  by  the 
defendant's  counsel  at  the  trial,  though  not  raised  by  the  defen- 
dant's pleadings ;  and  he  held  that,  though  the  mortgage  must 
be  expunged  from  the  register,  the  defendant  had  an  equity 
which  must  prevail  over  the  title  of  the  plaintiffs,  and,  that  being 
so,  the  plaintiffs  could  not  obtain  the  benefit  of  their  property 
without  discharging  his  claim. 

In  order  to  see  whether  the  view  so  taken  by  the  learned  judge 
was  correct,  it  is  necessary,  I  think,  to  refer  to  one  or  two  sections 
of  the  Merchant  Shipping  Act,  1894.  As  I  have  already  men- 
tioned, the  name  of  Mr.  Wilfrid  Hine  had  been  placed  on  the 
register  as  owner  of  the  shares,  which  register  would  contain  no 
mention  of  any  trust  upon  which  he  held  them.  The  Merchant 
Shipping  Act,  1894,  makes  provision  for  the  registration  of  ships, 
and  of  transfers  of  registered  ships,  or  shares  in  ships,  by  way  of 
sale  or  mortgage.  By  s.  24,  sub-s.  1,  of  the  Act  it  is  provided 
that  '^  a  registered  ship  or  a  share  therein  (when  disposed  of  to  a 
person  qualified  to  own  a  British  ship)  shall  be  transferred  by 
bill  of  sale,"  and  sub-s.  2  of  the  same  section  provides  as  to  the  form 
of  the  biU  of  sale,  and  that  it  shall  be  executed  by  the  transferor 
in  the  presence  of,  and  be  attested  by,  a  witness  or  witnesses;  and 
by  8.  26,  sub-s.  1,  "every  bill  of  sale  for  the  transfer  of  a 
registered  ship  or  of  a  share  therein,  when  duly  executed,  shall 
be  produced  to  the  registrar  of  her  port  of  registry,  with  the 
declaration  of  transfer,  and  the  registrar  shall  thereupon  enter 
in  the  register  book  the  name  of  the  transferee  as  owner  of  the 
ship  or  share,  and  shalFendorse  on  the  bill  of  sale  the  fact  of 
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0.  A.  that  entry  having  been  made,  mth  the  day  and  hour  thereof." 

1908  Then,  with  regard  to  mortgages,  it  is  provided  by  b.  81,  sub-B.  1, 

Bu^Qjg  that  "  a  registered  ship  or  a  share  therein  may  be  made  a  security 

^    «•  for  a  loan  or  other  valuable  consideration,  and  the  instrument 

CONBTAK- 

TiNB.  creating  the  security  (in  this  Act  called  a  mortgage)  shall  be  in 
The  indent  the  form  marked  B  in  the  first  part  of  the  First  Schedule  to  this 
Act,  or  as  near  thereto  as  circumstances  permit,  and  on  the 
production  of  such  instrument  the  registrar  of  the  ship's  port  of 
registry  shall  record  it  in  the  register  book."  By  sub-s.  2,  "  Mort- 
gages  shall  be  recorded  by  the  registrar  in  the  order  in  time  in 
which  they  are  produced  to  him  for  that  purpose,  and  the 
registrar  shall  by  memorandum  under  his  hand  notify  on  each 
mortgage  that  it  has  been  recorded  by  him,  stating  the  day 
and  hour  of  that  record/'  It  is  not  necessary  for  me  to 
read  all  the  sections  of  the  Act  with  regard  to  bills  of 
sale  of  ships  and  mortgages,  but  the  effect  of  the  Act 
is  to  provide  a  machinery  for  the  transfer  of  the  complete 
ownership  of,  or  of  any  interest  by  way  of  mortgage  in,  a  ship 
or  shares  therein  by  a  group  of  sections,  of  which  those  to 
which  I  have  referred  form  a  part.  Then  s.  66  provides 
that ''  no  notice  of  any  trust,  express,  implied,  or  constructive, 
shall  be  entered  in  the  register  book  or  be  receivable  by  the 
registrar,  and,  subject  to  any  rights  and  powers  appearing  by 
the  register  book  to  be  vested  in  any  other  person,  the  registered 
owner  of  a  ship  or  of  a  share  therein  shall  have  power  absolutely 
to  dispose  in  manner  in  this  Act  provided  of  the  ship  or  share, 
and  to  give  effectual  receipts  for  any  money  paid  or  advanced  by 
way  of  consideration  "  ;  and  by  s.  57,  "the  expression  'beneficial 
interest,'  when  used  in  this  part  of  this  Act,  includes  interests 
arising  under  contract,  and  other  equitable  interests;  and  the 
intention  of  this  Act  is  that,  without  prejudice  to  the  provisions 
of  this  Act  for  preventing  notice  of  trusts  from  being  entered  in 
the  register  book  or  received  by  the  registrar,  and  without 
prejudice  to  the  powers  of  disposition  and  of  giving  receipts 
conferred  by  this  Act  on  registered  owners  and  mortgagees,  and 
without  prejudice  to  the  provisions  of  this  Act  relating  to  the 
exclusion  of  unqualified  persons  from  the  ownership  of  British 
ships,  interests  arising  under  contract  or  other  equitable  interests 
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may  be  enforced  by  or  against  owners  and  mortgagees  of  ships  o.  A. 
in  respeot  of  their  interest  therein  in  the  same  manner  as  in  1908 
respect  of  any  other  personal  property."  Buboib 

The  point  now  raised  is  that  the  defendant,  though  the  cokbtaw- 
Bo-oalled  mortgage  deed  is  worthless,  has  an  equity  which  ought  tike. 
to  prevail  over  the  equity  of  the  plaintiffs  as  beneficial  owners.  Thep^dent 
I  confess  that  I  feel  some  diffidence  in  dealing  with  a  question 
of  conflicting  equities  in  the  presence  of  so  distinguished  an 
Equity  judge  as  my  brother  FarweU,  but  the  point  involved  in 
this  case  seems  to  me  to  be  really  of  a  simple  character.  Seeing 
that  the  Merchant  Shipping  Act,  1894,  has  provided  for  the 
registration  of  the  names  of  owners  of  ships,  or  shares  in 
ships,  who  are  thereby  to  be  held  out  to  the  world  as  the 
persons  entitled  to  deal  with  the  same,  and  a  machinery  has 
been  provided  by  which  they  may  give  a  good  title  to  such  ships 
or  shares  by  way  of  sale  or  mortgage  "  in  the  manner  provided 
by  the  Act,"  it  would  require  a  very  strong  case,  I  think,  to  say 
the  least,  to  shew  that  any  person  who  does  not  avail  himself  of 
the  protection  afforded  by  the  machinery  so  provided  can  obtain 
a  title  as  against  persons  who  were  originally  beneficially 
interested,  so  as  to  defeat  their  rights,  when  he  could,  if  he  had 
chosen,  have  obtained  a  good  title  in  the  manner  provided  for 
by  the  Act.  Here  the  defendant  could  have  obtained  a  valid 
mortgage  under  the  Act,  but  has  failed  to  do  so.  At  the  utmost 
he  can  only  allege  that  he  has  a  claim  based  upon  a  personal 
contract  with  the  registered  owner  of  the  shares.  He  not  only 
has  no  charge  given  in  the  manner  provided  for  by  the  Act,  but 
he  has  no  charge  by  any  document  at  all.  Therefore  the  defen- 
dant, in  advancing  his  money,  has  not  placed  hunself  in  the 
position  which  he  would  have  occupied  if  he  had  taken  care  to 
ensure  protection  by  following  the  provisions  of  the  Act ;  and  I 
think  that  it  is  very  important  that  such  matters  should  be  dealt 
with  upon  the  lines  indicated  by  the  provisions  of  the  statute. 
It  is  said  that  the  plaintiffs  have  so  acted  as  to  hold  out 
Hine  as  being  in  such  a  position  as  enabled  him,  without 
following  the  provisions  of  the  Act,  to  create  a  charge  on  the 
plaintiffs'  shares,  by  merely  promising  to  give  a  charge  upon 
them  to  the  defendant,  so  as  to  defeat  the  plaintiffs'  title,  unless 
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c.  A.  they  pay  the  defendant  off.  Certain  cases  have  been  cited  to  as 
1^08  which  I  do  not  propose  to  discuss,  becanse  the  broad  view  which 
BuBQifl  I  take  in  this  case  is,  that  the  only  effect  of  the  fact  that  persons 
CoKSTAN-  beneficially  interested  in  shares  in  a  ship  allow  another  person  to 
^™*'  be  on  the  register,  as  legal  owner,  is  that  they  thereby  place  him 
ThePMident.  ju  gQ^h  a  position  that  he  can  defeat  their  rights,  as  between 
them  and  third  parties,  by  a  transfer  of  the  shares  in  the  manner 
provided  for  by  the  statute,  but  cannot  otherwise  infringe  those 
rights.  Of  course  there  may  be  cases  in  which  the  beneficial 
owners  have  done  something  more  than  allow  another  person  to 
be  registered  as  legal  owner,  either  by  way  of  direct  communica- 
tion with  the  person  claiming  as  transferee  from  the  registered 
owner,  or  otherwise,  upon  which  that  person  is  entitled  to  rely ; 
but  in  this  case  the  only  thing  upon  which  the  defendant  can 
rely  is  the  fact  that  Hine  was  allowed  by  the  plaintifiiB  to  remain 
on  the  register  as  the  owner  of  the  shares*  It  would,  I  think,  be 
a  startling  proposition  to  say  that  this  mere  fact  should  enable 
him  to  defeat  the  rights  of  persons  who  had  properly  allowed 
him  to  be  placed  on  the  register  for  purposes  for  which  they 
were  entitled  to  do  so.  I  am  very  much  disposed  to  think 
that  the  object  of  the  legislation  contained  in  the  Merchant 
Shipping  Act,  1894,  was  that  the  beneficial  owner  who 
allows  his  shares  in  a  ship  to  be  registered  in  the  name  of 
another  person  should  be  bound  in  the  event  of  any  disposition 
of  those  shares  by  that  person  in  the  manner  provided  for  by  the 
Act,  but  not  otherwise,  unless  there  has  been  some  further 
conduct  by  the  beneficial  owner  which  clearly  gives  rise  to  an 
equity  against  him.  The  result  is  that,  in  my  opinion,  the  judg- 
ment of  Bigham  J.  ought  to  be  varied  by  reversing  that  portion 
of  it  which  declares  the  defendant  entitled  to  a  charge  on  the 
plaintiffs'  shares  in  the  ship. 

Flbtoheb  Moulton  L.J.  I  am  of  the  same  opinion.  The 
action  is  by  the  plaintiffs,  as  the  beneficial  owners  of  shares  in  a 
certain  ship,  claiming  a  declaration  that  an  alleged  mortgage 
of  those  shares  to  the  defendant  to  secure  a  sum  of  4000Z., 
which  had  been  registered,  should  be  declared  to  be  a  nullity 
and  should  be  expunged  from  the  register.      Bo  far  as  that 
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claim   is   eoncemed,  the  action  turned  out  to  be  really  an       o.  A. 
undefended  action,  and  judgment  was  given  accordingly,  declaring        1908 

the  alleged  mortgage  to  be  a    nullity  and  ordering  it  to  be  burqis 

expunged  from  the  register;   but  the  learned  judge,  no  doubt  coygT^^. 
desiring  to  settle  as  far  as  possible  all  points  in  controversy       tikb. 
between  the  parties,  allowed  the  defendant  to  set  up  something      Fletcher 

,  *  t»     Moulton  L.  J 

in  the  nature  of  a  counter-claim,  namely,  that  he  had  an  equity 
to  a  charge  upon  the  shares  by  way  of  security  for  repayment 
of  an  advance  of  money  which  he  had  made,  not  to  the  plaintiffs, 
but  to  the  firm  of  Hine  Brothers. 

The  only  question  contested  before  us  was  whether  the  defen- 
dant had  made  out  his  right  to  such  a  charge.  I  do  not  think 
that  this  question  presents  any  considerable  difficulty,  when  once 
the  legal  considerations  which  bear  upon  it  are  disentangled 
from  the  complications  of  fact  involved.  In  my  view,  at  the  time 
when  the  transactions  took  place  out  of  which  this  action  arises, 
Wilfrid  Hine  was  a  bare  trustee  for  the  plaintiffs  of  the  shares  in 
question.  He  had,  no  doubt,  placed  himself  upon  the  register  in 
respect  of  them,  as  he  was,  as  legal  owner  of  them,  entitled  to 
do,  but  he  had  no  beneficial  interest  in  the  shares.  That  being, 
in  my  opinion,  his  position,  as  to  which  I  shall  say  more  hereafter, 
money  was  subsequently  borrowed  by  his  firm  under  the  circum- 
stances which  have  been  mentioned,  and  the  transaction  no 
doubt  imported  an  agreement  by  him  to  give  a  mortgage  of  the 
shares  of  which  he  was  the  registered  owner  as  a  security  for  the 
money  so  borrowed.  In  fact  no  such  security  was  ever  given,  for 
the  document  which  was  intended  to  be  a  mortgage  of  the 
shares  was  a  mere  nullity.  All  the  circumstances  which 
rendered  it  a  nullity  were  known  to  Holman,  the  defendant's 
agent,  so  that  there  can  be  no  question  of  any  estoppel  in 
the  defendant's  favour  as  to  the  character  of  that  document. 
Consequently,  we  must  take  it  that  the  promise  to  give  a  security 
on  these  shares  was  never  carried  out.  The  situation  is  therefore 
this :  the  cestui  que  trusts  are  entitled  to  call  upon  their  trustee 
for  a  reconveyance  of  the  trust  property:  the  trustee  has 
promised  to  give  a  charge  upon  that  property  to  somebody  else, 
as  a  security  for  money  advanced  by  him,  and  has  not  carried 
out  that  promise.    The  promisee,  in  order  to  get  a  charge,  would 
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have  to  come  to  the  Court,  and  claim  specific  performance  of  the 
promise ;  and,  as  specific  performance  of  it  would  involve  a  breach 
of  trust  on  the  part  of  the  trustee,  the  Court  would  not  grant  it* 
The  registered  owner,  therefore,  of  the  shares  remains  a  bare 
trustee  of  them  for  the  plaintiffs,  and  is  bound  to  reconvey  to 
them.    These  considerations,  in  my  opinion,  decide  the  case. 

The  defendant's  counsel  has  endeavoured  to  bring  the  case 
within  certain  equitable  doctrines,  the  effect  of  which,  on  proper 
occasions,  is  that  an  equity  subsequent  in  point  of  time  will  be 
put  in  a  position  of  priority  in  point  of  law  to  an  equity  prior 
in  point  of  time,  and  even,  in  certain  special  cases,  to  the  legal 
title.  But  in  the  cases  in  which  this  has  been  done  there  has,  I 
think,  always  been  something  in  the  nature  of  negligence  on  the 
part  of  the  owner  of  the  equity  prior  in  point  of  time.  Here, 
in  my  opinion,  there  is  no  room  for  the  suggestion  that  the 
cestui  que  trusts  were  guilty  of  any  negligence.  A  person  is 
entitled  to  leave  his  property,  whatever  it  may  be,  in  the  name 
of  a  trustee.  A  vast  amount  of  property  in  this  country  must 
be  in  the  names  of  trustees.  The  fact  that  shares  in  a  ship  stand 
in  a  person's  name  on  the  register  does  not  in  any  way  negative 
the  possibility  of  his  being  a  trustee  for  others  in  respect  of 
those  shares.  The  importance,  for  commercial  reasons,  of 
rendering  the  title  to  ships  and  shares  in  a  ship  given  by  the  . 
person  who  is  registered  as  owner  indefeasible  has  led  the 
Legislature  to  enact  that  such  a  person,  whether  beneficially 
interested  or  not,  shall  have  an  absolute  power  to  give  a  good 
title  by  way  of  sale  or  mortgage  to  a  purchaser  or  mortgagee,  not 
having  notice  of  any  defect  in  his  title  (though  he  may  thereby 
be  committing  a  breach  of  trust),  provided  he  does  so  ''  in  manner 
in  this  Act  provided."  Therefore,  as  it  appears  to  me,  a 
beneficial  owner  who  allows  his  shares  in  a  ship  to  stand  in  the 
name  of  a  trustee  runs  one  risk,  and  one  only,  namely,  that  the 
trustee,  in  breach  of  his  trust,  may  avail  himself  of  the 
statutory  means  of  effectually  transferring,  either  by  way  of 
charge  or  sale,  a  part  or  the  whole  of  the  property  in  those 
shares.  To  that  risk  the  plaintifiis  in  this  case  exposed  them- 
selves, but  their  trustee  never  did  so  transfer  the  shares ;  and 
the  consequence  is  that  they  are  not,  in  my  opinion,  affected  by 
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the  fact  that  for  a  time  their  interests  were  in  peril  to  the  c.  A. 
extent  that,  if  he  had  followed  the  method  prescribed  by  the  1908 
Act,  he  could  have  alienated  their  property  from  them.  bubgib 

The  defendant's  counsel  endeavoured  to  meet  the  difficulties    qokstan- 
in  which  he  found  himself  by  the  suggestion  that  this  case       '^^^ 
must  be  dealt  with  on  principles  applicable  to  agency.    It  is   ^^J^^^j 
necessary  to  consider  what  he  meant  by  ''agency"  in  this 
suggestion.    Did  he  mean  that  there  was  an  actual  agency  by 
virtue  of  an  authority  given  to  Hine  to  act  on  behalf  of  the 
plaintiffs,  or  did  he  mean  that  there  was  such  conduct  on  the 
part  of  the  plaintiffs  as  made  Hine  their  ostensible  agent  to 
perform  acts  such  as  he  did  perform,  when  he  promised  to  give 
security  upon  the  shares,  so  as  to  make  those  acts  binding  on 
them  as  principals  ? 

With  regard  to  the  first  of  these  suggestions  I  am  of  opinion 
that  Hine  was  in  no  sense  an  actual  agent  for  the  plaintiffs, 
but  was  a  bare  trustee.  It  is  true  that,  at  the  time  when 
the  transfer  of  these  shares  was  made  to  him  as  trustee  for 
the  plaintiffs,  there  was  an  authority  given  to  him  to  dispose 
of  them  in  a  particular  way.  At  that  time  it  was  intended 
to  form  a  company  to  hold  the  shares.  The  transfer  to  him 
was  to  enable  them  to  be  transferred  to  that  company  when 
formed,  and  there  was  unquestionably  then  an  actual  agency 
for  that  purpose.  But,  long  before  any  of  the  events  happened 
in  which  the  defendant  was  concerned,  that  purpose  had  wholly 
and  for  ever  failed;  and  the  consequence  was  that  that  agency 
had  come  to  an  end.  Nothing,  as  it  appears  to  me,  could  have 
been  done  with  the  shares  by  Hine,  as  agent  for  the  plaintiffs, 
excepting  by  a  fresh  authority  given ;  so  that,  in  my  opinion, 
there  was  no  actual  agency  of  any  kind  existing  at  the  time 
when  the  transaction  with  the  defendant  took  place,  but  Hine 
was  a  bare  trustee  for  the  plaintiffs. 

Then  it  is  suggested  that  he  was  an  ostensible  agent.  Now,  for 
the  purpose  of  considering  whether  there  was  an  ostensible 
agency,  all  matters  which  never  came  to  the  knowledge  of  the 
person  dealing  with  the  alleged  agent  may  be  disregarded, 
because  in  such  cases  the  question  is  whether  the  person 
alleged  to  have  been  an  ''  ostensible  "  agent  has  been  held  out  to 
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the  person  who  dealt  with  him  as  being  an  agent  by  some  act  or 
acts  done  or  permitted  by  the  alleged  principal.  The  consequence 
'  is  that  the  authority  originally  given  to  deal  with  the  shares, 
which  subsequently  became  of  no  effect  by  reason  of  the  failure 
of  the  project  for  forming  a  company,  may  be  put  aside  altogether, 
because  it  is  not  suggested  that  the  defendant  ever  heard  of  its 
existence.  The  only  fact,  therefore,  which  can  be  put  forward  as 
a  basis  for  the  suggestion  that  there  was  an  ostensible  agency  is 
that  the  shares  stood  in  the  name  of  Hine.  Now  anything  that 
I  can  say  on  this  subject  has  already  been  much  better  said  by 
Lord  Gairns  in  the  case  of  Shropshire  Union  Railways  and 
Canal  Co.  v.  The  Queen  (l),in  the  House  of  Lords,  in  the  passage 
which  was  referred  to  by  Farwell  J.  in  Rimmer  v.  Webster.  (2)  The 
owner  of  shares  in  a  ship  does  not  hold  another  out  as  his  agent 
by  transferring  the  shares  to  him,  so  that  they  stand  in  his  name. 
It  is  quite  consistent  with  that  fact  that  he  is  a  bare  trustee  of 
the  shares.  There  is  no  negligence,  and  no  implied  holding  out 
of  anything  beyond  the  fact  that  the  beneficial  owner  of  the 
shares  has  for  his  own  purposes  invested  another,  as  he  is 
entitled  to  do,  with  the  legal  ownership  of  the  shares.  The 
result  is,  no  doubt,  that,  in  manner  provided  by  the  Merchant 
Shipping  Act,  the  person  so  invested  with  the  legal  ownership 
can  deal  with  the  shares,  and,  if  he  does  so,  the  beneficial  owner 
will  be  bound  by  his  action ;  but,  apart  from  that,  no  implication 
of  agency  whatever  can  be  based  upon  the  mere  fact  that  the 
shares  stand  in  his  name ;  and  there  is,  as  I  have  said,  no  other 
fact  in  this  case  known  to  the  defendant  upon  which  the 
suggestion  of  an  ostensible  agency  on  the  part  of  Hine  can  be 
based.  For  these  reasons  I  agree  that  the  appeal  should  be 
allowed. 


Farwbll  L.J.  I  agree.  In  my  view  this  is  a  mere  question 
of  conflicting  equities.  The  legal  estate  in  the  plaintifis'  shares 
in  the  ship  is  outstanding  in  W.  Hine.  The  blank  transfer 
signed  by  him  was,  according  to  the  decision  in  Hibblewhite  v. 
McMorine  (8),  which  was  approved  of  by  the  House  of  Lords  in 

(1)  L.  E.  7  H.  L.  496.  (2)  [1902]  2  Oh.  163,  at  p.  170. 

(3)  (1840)  6  M.  &  W.  200. 
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Societe  Generale  de  Paris  v.  Walker  (1),  a  mere  nullity,  and 
therefore  had  no  operation  in  point  of  law ;  although,  on  the  true 
view  of  the  circumstances,  I  apprehend  that,  as  between  W.  Hine 
and  the  defendant,  there  is  a  contract  to  give  a  mortgage  of  the 
shares,  on  which  the  former  would  be  liable  to  the  latter  in 
damages,  and  which,  if  the  former  were  the  beneficial  owner,  he 
would  be  compelled  specifically  to  perform.  In  dealing  with  a 
question  of  conflicting  equities,  we  start  with  the  maxim  that 
prima  facie  an  equity  prior  in  time  is  better  in  law.  The  equity 
which  is  prior  in  time  can  only  be  displaced  by  reason  of  some 
act  or  default  of  its  owner,  by  which  the  person  setting  up  the 
subsequent  equity  has  been  induced  to  act  to  his  detriment.  I 
think  that,  in  this  particular  case,  the  direction  to  Hine  to  convey 
the  shares  transferred  to  the  company,  when  formed,  may  be 
disregarded  entirely.  It  adds  nothing  to  the  statutory  power  of 
conveyance.  It  is  simply  a  direction  to  the  trustee,  who,  as 
registered  owner,  has  the  statutory  power,  as  to  the  mode  in  which 
he  is  to  execute  it  in  the  particular  event  of  the  company  being 
formed.  The  project  for  forming  that  company  fell  through  long 
ago ;  and  to  my  mind  the  case  rests  solely  on  the  position  of  the 
registered  owner  under  the  Merchant  Shipping  Aot,  1894,  and 
raises,  therefore,  a  question  of  general  importance  under  that  Aot. 
As  has  been  pointed  out  by  Lord  Cairns  in  Shropshire  Union  Rail- 
way$  and  Canal  Co.  v.  The  Queen  (2),  the  mere  fact  that  a 
person  has  transferred  the  legal  ownership  of  stock  or  shares  or 
other  property,  real  or  personal,  to  a  trustee,  and  given  him  the 
title  deeds,  or  the  securities,  or  other  indicia  of  title,  does  not 
justify  any  one  in  assuming  that  the  person  to  whom  such 
transfer  is  made  is  the  beneficial  owner.  If  the  trustee  does, 
in  fact,  deal  with  the  property,  and  convey  the  legal  ownership 
to  a  bona  fide  purchaser  or  mortgagee  for  value  without  notice, 
the  cestui  que  trust  has  to  bear  the  loss.  If  such  a  subsequent 
purchaser  or  mortgagee  does  not  get  the  legal  estate  it  is  because 
he  has  not  taken  those  precautions  which  the  law  allows  him  in 
order  to  protect  himself  from  all  risks;  and  he  cannot  set  up  the 
apparent  ownership  of  the  trustee  as  evidence  of  any  misconduct 
or  negligence  on  the  part  of  the  beneficial  owner,  because  it  is  in 
(1)  (1885)  11  App.  Oaa.  20.  (2)  L.  E.  7  H.  L.  496. 
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accordance  with  the  usages  of  mankind  that  the  legal  estate  in 
property  should  be  conveyed  to,  and  the  indicia  of  title  deposited 
~  with,  trustees,  and  no  other  member  of  the  community,  therefore, 
is  entitled  to  allege  that  such  a  course  of  action  constitutes  any 
invitation  to  him  from  which  a  duty  towards  him  can  be  inferred. 
To  my  mind  the  present  case  is  a  stronger  one  than  that  before 
Lord  Gaims.  There  the  legal  owner  was  apparently,  on  the  face 
of  the  documents,  the  beneficial  owner,  and  there  was  nothing 
whatever  to  indicate  the  possibility  of  a  trust.  In  the  present 
case  the  trustee  held  in  accordance  with  the  provisions  of  the 
Merchant  Shipping  Act,  1894,  s.  66  of  which  provides  that  '^  no 
notice  of  any  trust,  express,  implied,  or  constructive,  shall  be 
entered  in  the  register  book,  or  be  receivable  by  the  registrar, 
and,  subject  to  any  rights  and  powers  appearing  by  the  register 
book  to  be  vested  in  any  other  person,  the  registered  owner  of  a 
ship  or  of  a  share  therein  shall  have  power  absolutely  to  dispose 
in  manner  in  this  Act  provided  of  the  ship  or  share,  and  to  give 
effectual  receipts  for  any  money  paid  or  advanced  by  way  of  con- 
sideration." It  is  obvious  in  such  a  case  that  a  person  dealing 
with  the  registered  owner  knows,  or  must  be  taken  to  know,  that 
he  may  be,  and  very  likely  is,  a  trustee.  The  Act  does  not  say 
that  the  registered  owner  is  to  have  all  the  powers  of  a  beneficial 
owner,  or  is  to  be  deemed  to  be  the  beneficial  owner ;  it  merely 
gives  him  power  to  sell  or  mortgage  in  the  way  pointed  out  by 
the  Act,  namely,  by  a  bill  of  sale,  which  is  a  deed.  Then  s.  67 
contains  provisions  as  to  the  way  in  which  equitable  interests  are 
to  be  regarded.  We  are  therefore  relegated  to  the  ordinary 
doctrines  of  equity  in  considering  equitable  claims  to  shares  in  a 
ship  standing  in  the  name  of  a  registered  owner.  Then  what  is 
there  here  which  can  be  deemed  to  amount  to  a  suggestion  to  the 
defendant  that  W.  Hine  was  the  beneficial  owner  of  the  shares, 
or  to  an  invitation  to  deal  with  him  on  that  footing  ?  There  is 
nothing  but  the  fact  that  he  was  on  the  register.  That  fact  is 
perfectly  consistent  with  his  being  a  trustee.  The  Act  has 
enabled  a  person  dealing  with  a  registered  owner  to  protect 
himself  fully  by  following  the  provisions  of  the  Act,  namely,  by 
taking  a  transfer  in  the  manner  therein  provided,  and  getting 
it  registered.      This,  unfortunately  for  himself,  the  defendant 
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tailed  to  do.  Therefore  he  has  recourse  to  equity;  but  the 
plaintiffs^  who  own  a  prior  equity  in  point  of  time,  say  that  they 
have  done  no  wrong,  and  been  guilty  of  no  negligence ;  that  ~ 
they  have  merely  done  what  many  owners  of  shares  in  a  ship 
do,  namely,  put  their  shares  in  the  name  of  a  trustee ;  that  the 
Act  gives  such  a  trustee,  when  registered,  the  power  to  sell  or 
mortgage  the  shares  in  a  certain  way,  namely,  by  deed,  but  they 
trusted  to  Hine's  not  doing  anything  in  contravention  of  their 
rights ;  that,  if  he  had  sold  or  mortgaged  by  deed,  they  would 
have  been  defenceless  as  against  a  subsequent  bona  fide  pur- 
chaser or  mortgagee  for  value,  but,  inasmuch  as  he  did  not,  and 
the  defendant  has  chosen  to  neglect  the  safeguards  which  the  Act 
provided,  he  has  no  reason  for  complaint  against  them.  It  appears 
to  me  that  the  argument  for  the  plaintiffs  is  unanswerable. 

Mr.  Scrutton  has  relied  on  my  judgment  in  Rimmer  v. 
Webster.  (1)  That  cale  was  one  of  agency,  but,  as  the  agent 
had  also  obtained  the  legal  estate,  I  dealt  with  it  first  on  the 
ground  of  agency,  and  then  on  that  of  trusteeship.  On  pp.  172, 
178, 1  dealt  with  the  question  of  agency,  and  held  that  the  mere 
fact  that  the  legal  estate  had  for  convenience  been  transferred  to 
the  agent  did  not  prevent  the  application  of  the  usual  doctrines 
of  agency.  Then  I  dealt  with  it  on  the  ground  of  trusteeship, 
upon  the  footing  of  the  well-known  case  of  Rice  v.  Rice.  (2) 
The  observations  which  were  relied  upon  by  the  defendant's 
counsel  in  this  case  were  directed  to  the  question  of  agency,  not 
of  trusteeship,  and  were  not  intended  to  apply  to  the  case  where 
trustees  under  wills  or  settlements  hold  property  either  on  trust 
for,  or  with  power  of,  sale  :  such  persons  are  trustees,  not  agents ; 
and,  if  they  deposit  the  deeds  or  stock  or  share  certificates  with, 
or  in  any  other  way  seek  to  give  an  equitable  charge  to,  a  banker 
or  any  one  else  in  breach  of  trust,  and  that  banker  or  other 
person  does  not  take  the  precaution  of  getting  a  legal  transfer, 
his  claims  will  be  postponed  to  those  of  the  cestuis  que  trustent, 
because,  as  already  stated,  persons  who  transfer  land,  or  stocks 
or  shares,  into  the  name  of  a  trustee  on  trust  for  sale  only  do 
that  which  is  in  accordance  with  the  common  usages  of  man- 
kind. The  equity  of  the  cestui  que  trust  would  prevail  over  that 
(1)  [1902]  2  Ch.  163.  (2)  (1853)  2  Drew.  73,  83. 
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0.  A.       of  the  banker  or  other  person  in  the  case  which  I  have  pat,  and 

1908       any  cestui  que  trust  could  get  an  injunction  to  restrain  a  transfer 

BuBois     of  the  legal  estate  to  such  a  banker  or  person,  if  he  applied  for 

CoNBTAN-    ^^®  before  such  transfer  had  taken  place.     I  agree  that  this 

TIKE.      appeal  should  be  allowed. 

Appeal  allowed. 

Solicitors  for  plaintiffs:    Downing,  Handcock,  Middleton  d 
Leivis,  for  Lightfoot  <t  Lightfoot^  Maryport. 

Solicitors  for  defendant :  Holman,  Birdwood  d  Co. 

E.  L. 


CA.  [IN  THE  OOUET  OF  APPEAL.] 

1908       YANGTSZE    INSURANCE    ASSOCIATION  v.  INDEMNITY 
^""^    '  MUTUAL  MAEINE  ASSURANCE  COMPANY. 

Insurance  {Marine) — Warranty  agaimt    Contraband   of  War — Persons    net 
Contraband — Breach  of  Warranty, 

Semhle,  the  term  <'  oontraband  of  war,"  in  its  natural  senBe,  and  in 
the  abeenoe  of  special  oircumstanoeB,  or  of  something  in  the  context 
pointing  to  another  meaning,  is  applicable  to  goods  only,  and  not  to 
persons ;  and  therefore  the  transport  of  military  officers  of  a  belligerent 
State  as  passengers  on  board  a  neutral  ship  is  not  a  breach  of  a  warranty 
against  "  contraband  of  war  '*  in  a  policy  of  marine  insurance. 

Judgment  of  Bigham  J.,  [1908]  1KB.  910,  affirmed. 

Appeal  from  the  judgment  of  Bigham  J.»  reported  [1908]  1 
K.  B.  910. 

The  action  was  by  assured  against  underwriters  on  a  policy  of 
reinsurance. 

The  facts,  which  are  fully  stated  in  the  report  of  the  case  in 
the  Court  below,  may,  for  the  purposes  of  this  report,  be 
sufficiently  gathered  from  the  judgment  of  the  President. 

J.  A.  Hamilton,  K.C.,  and  Maurice  Hill,  for  the  defendants. 
Their  arguments  and  the  authorities  cited  by  them  were,  in  sub- 
stance, the  same  as  in  the  Court  below. 

ScruUon,  K.C.,  and  Leek,  for  the  plaintiffs,  were  not  called 
upon  to  argue. 


2  K.  B.  KING'S  BENCH  DIVI8I0N.  606 

Sib  Gobbll  Babneb,  Pbbsidbnt.    The  facts  of  this  case  are       o.  a. 
fully  stated  in  the  judgment  of  the  learned  judge  in  the  Court        1908 


below,  and  it  is  not  necessary  that  I  should  recapitulate  them    TAiraTBzs 
at  length  for  the  purposes  of  my  judgment.    The  question  AMocrfrioN 
which  arises  upon  those  facts  is  whether  the  defendants,  who  ,      ^'   _ 
underwrote  a  policy  of  reinsurance  effected  by  the  plaintiffs,  are    Mutual 
freed  from  liability  upon  that  policy  by  reason  of  the  breach  of  a  assubaitcb 
warranty  therein  contained.    The  plaintiffs  had  underwritten  a    ^•*^^^"- 
policy  for    18,0002.    on    the    steamer   Nigretia   at    and   from 
Shanghai  to  Yladivostock,  while  there  for  not  exceeding  twelve 
days  whilst  discharging  the  cargo,  and  thence  to  one  port  in 
China  in  ballast.    That  policy  contained  a  warranty  ''not  to 
carry  cargo  other  than  kerosene  oil/'  and  covered  "  the  risk  of 
capture."      The   policy  underwritten  by  the   defendants    was 
described  as  "being  a  reiuBurance  of  the  Yangtsze  Insurance 
Association  Limited,  subject  to  the  same  clauses  and  conditions 
as  in  the  original  policy,  and  to  pay  as  may  be  paid  thereon 
(but  warranted  free  from  particular  average)  and  all  clauses 
as  in  the  original  policy   including  war   risk."      The  policy 
of  reinsurance  contained  the  following  provision:  "Warranted 
no  contraband  of  war  on  basis  of  cable  dated  81  October, 
1904,  copy  of  which  attached  hereto."    The  copy  of  telegram 
attached    was    of   a    telegram    sent    from   the   office    of   the 
plaintiffs  at   Shanghai  to  the  plaintiffis'  London  office,  which 
ran  as  follows  :    "  S.S.  Nigretia. — Cargo  oil  kerosene  only.    We 
will  guarantee  that  consul  for  Japan  has  to-day  written  British 
consul  that  kerosene  not  regarded  contraband  by  Japanese  Govern- 
ment if  shipped  anywhere.    Cannot  give  further  guarantee."    At 
the  time  a  state  of  war  existed  between  Bussia  and  Japan. 
The  steamer  sailed  on  the  insured  voyage  to  Yladivostock,  and 
was,  while  on  that  voyage,  captured  by  a  Japanese  cruiser  and 
taken  to  the  port  of  Sasebo,  in^Japan,  where  she  was  condemned 
by  a  Japanese  prize  court.  The  judgment  of  that  Court  found  that 
two  Bussian  naval  officers,  who  had  assumed  German  names, 
were  received  on  board  the  Nigretia  at  Shanghai  as  passengers 
to  Yladivostock.    There  was  no  proof  that  the  captain  or  owners 
of  the  vessel  knew  that  those  two  persons  were  Bussian  officers, 
but,  on  the  other  hand,  the  Japanese  Court  found  that  there  was 
YoL.  n.  1908.  2  L  2 
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0.  A.       no  proof  that  they  were  ignorant  of  the  fact,  and  the  Court  held 

1908       that  the  ship  mast  be  confiscated  as  having  been  engaged  in 

Yakotszb   transporting  these  persons.    The  plaintiffs  paid  on  the  original 

AMooLiTio"  P^^^^y  *^  *^'  *  *^**^  ^^^®'  *^^  ^^^^  brought  the  action  on  the 
«.         reinsurance  policy,  claiming  to  be  indemnified  by  the  defendants. 
Mutual     On  the  trial  Bigham  J.  gave  judgment  for  the  plaintiffs. 

.^u&l^B      '^^  ^y  mind,  this  case  does  not  really  raise  the  broader 
Company,    question  as  to  the  meaning  in  general  of  the  term  ''  contraband 

The  President  of  War."  In  my  view  the  particular  warranty  relied  upon  was 
inserted  in  the  policy  with  the  knowledge  on  the  part  of  both 
parties  and  on  the  basis  that  they  were  dealing  with  a  cargo  of 
kerosene  oil,  there  being  a  warranty  in  the  original  policy  ''not  to 
carry  cargo  other  than  kerosene  oil";  and  the  copy  telegram 
was  attached  for  the  purpose  of  making  it  clear  what  the 
warranty  with  regard  to  that  cargo  was  intended  to  be,  the  efiiect 
of  it  being  that  the  defendants  undertook  the  reinsurance  with  a 
warranty  as  to  the  cargo  which  only  protected  them  to  the  extent 
indicated  by  the  telegram.  That  warranty,  in  my  opinion,  related 
only  to  the  cargo,  and  therefore  there  was  no  breach  of  the 
warranty  in  the  sense  in  which  I  read  it. 

This  view,  if  correct,  would  reduce  any  observations  on  the 
broader  question  as  to  the  meaning  in  general  of ''  contraband  of 
war  "  to  the  position  of  obiter  dicta;  but,  as  that  question  has 
been  discussed  before  us,  I  think  it  desirable  that  I  should  state 
my  opinion  with  regard  to  it.  The  defendants'  counsel  has 
cited  as  being  in  his  favour  certain  passages  from  text-books,  in 
which  the  authors  were  dealing  with  the  general  topic  of  the  effect 
of  breaches  of  neutrality  by  reason  of  a  ship  carrying  persons 
or  things  which  she  ought  not  to  carry,  and  the  carriage  of 
which  exposes  her  to  the  risk  of  capture  and  condemna- 
tion. But  it  is  remarkable  that  no  case  has  been  cited 
in  which,  in  the  Courts  of  this  cojmtry,  persons  have  ever  been 
spoken  of  as  being ''  contraband  of  war."  Going  back  to  old  days, 
one  of  the  leading  cases  on  the  subject  is  The  Jonge  Margaretha  (1), 
which  was  a  decision  of  Lord  Stowell,  and  is  included  in  Tudor's 
Leading  Cases  on  Mercantile  Law,  8rd  ed.  981.  The  learned 
editor  of  that  work,  in  discussing  the  question  what  is  **  contraband 
(1)  (1799)  1  0.  Bob.  189. 
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of  war  "  in  his  note  to  that  case,  begins  by  saying  that  **  one       c.  A. 

of  the  most  important  exceptions  to  the  rule  allowing  neutrals  to        1908 

carry  on  commercial  intercourse  with  the  belligerents  on  both   yakgtszk 

sides  is  that  which  forbids  them  to  supply  any  of  them  with  what  ^^^jo^g 

is  called  contraband  of  war ;  under  which  term  are  comprehended  ,     «• 

.  .  .  I]!n>BMNrrT 

all  such  articles  as  may  serve  a  belligerent  in  the  direct  proseou-    Mutual 

tion  of  his  hostile  purposes."  I  think  it  will  be  found,  on  looking  absubaitob 
at  the  numerous  cases  in  which  Lord  Stowell  and  other  learned  Company. 
judges  have  dealt  with  the  question  what  is  and  what  is  not  **  con-  ThePwaident 
traband  of  war,"  they  all  relate  to  things,  and  not  to  persons.  In 
my  opinion,  when  one  is  dealing,  as  in  this  case,  with  a  com- 
mercial contract  made  between  commercial  men  with  regard  to 
insurance,  prima  facie  the  correct  view  to  take  is  that  the  . 
expression  *'  contraband  of  war "  is  used  in  the  primary  sense 
in  which  it  is  generally  used,  namely,  as  applicable  to  goods. 
That  this  is  the  natural  meaning  of  the  term  appears  to  be  borne 
out  by  the  definition  of  "  contraband  "  given  in  the  dictionaries. 
For  instance,  in  the  Oxford  English  Dictionary,  edited  by  Murray, 
vol.  2,.  p.  912, 1  find  the  following  meanings  given  under  the  word 
**  contraband  "  :  *'  1.  Illegal  or  prohibited  traffic :  smuggling." 
*'2.  Anything  prohibited  to  be  imported  or  exported:  gpods 
imported  or  exported  contrary  to  law  or  proclamation :  smuggled 
goods."  '*  8.  (In  full  contraband  of  war.)  Anything  {esp.  arms, 
stores,  or  other  things  available  for  hostile  purposes)  forbidden 
to  be  supplied  by  neutrals  to  belligerents  in  time  of  war,  and 
liable  by  the  law  of  nations  to  be  captured  and  confiscated."  There 
are  other  meanings  there  given,  the  effect  of  the  whole  being, 
as  it  seems  to  me,  to  shew  that  the  term  "  contraband "  in 
its  primary  and  proper  sense  applies  only  to  goods.  Having 
regard  to  the  considerations  which  I  have  mentioned,  namely, 
that  no  case  has  been  cited  in  which  in  an  English  Court  the  term 
**  contraband  "  has  been  used  with  regard  to  a  person,  and  that 
the  term  is  defined  in  well-known  dictionaries  as  only  relating  to 
goods,  and  also  to  the  fact  that  in  the  works  of  some  text-writers, 
particularly  Hall  on  International  Law,  pp.  640,  678,  the 
term  **  contraband  of  war  "  is  used  as  relating  only  to  goods, 
and  the  expression  ''  analogues  of  contraband  "  is  employed  by 
the  author  when  dealing  with  the  carriage  of  persons,  I  have 

2  L2  2 
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c.  A.      no  hesitation  in  saying  that,  in  my  opinion,  if  the  decision  of 

1908       this  case  depended  on  the  broader  question  which  was  dealt  with 

yanotszb    by  Bigham  J.,  it  ought  to  be  decided  in  accordance  with  his  view 

.^oo?ATioN  ^*  ^^®  matter.    It  is  not  without  interest  to  notice  that,  in  the 

f-         declarations  with  regard  to  contraband  which  were  made  at  the 
Indsuiyitt 
Mutual     commencement  of  the  Russo-Japanese  ^ar  by  the  Japanese  and 

AssuBj^B  Rtissian  Governments  respectively,  and  which  are  to  be  found 

Company,    g^j  ^q^  in  the  work  of  Messrs.  P.  E.  Smith  and  N.  W.  Sibley  on 

The  President.  "International  Law  as  interpreted  during  the  Russo-Japanese 

War,"  the  lists  of  matters  declared  to  be  contraband  appear  to  be 

confined  to  things,  and  not  to  include  persons.    Again,  in  the 

Declaration  appended  to  the  Treaty  of  Paris,  which  was  signed  in 

1866  by  the  plenipotentiaries  of  Great  Britain,  Austria,  France, 

Prussia,    Russia,   Sardinia,  and  Turkey,   respecting   maritime 

law  in  time  of  war  (1),  the  term  "  contraband  "  is  used  in  such  a 

way  as  to  indicate  that  only  articles  or  goods  were  referred  to, 

and  not  persons.     I  may  perhaps  be  going  beyond  what  is 

necessary  for  the  decision  of  this  particular  case  in  making 

these  observations  on  the  broader  question,  but,  in  my  opinion, 

on  the  terms  of  this  particular  policy  and  also  on  the  broader 

groiyid  to  which  I  have  alluded,  there  was  no  breach  of  the 

warranty  given,  and  the  appeal  must  therefore  be  dismissed. 

Flbtohbb  Moulton  L.J.  I  am  of  the  same  opinion,  and  have 
only  a  very  few  words  to  add  on  the  second  point.  The  phrase 
"contraband  of  war"  is,  in  my  view,  naturally  applicable  to 
goods,  and  not  to  despatches  or  persons ;  but  I  should  be  prepared 
to  consider  the  question  whether  it  might  not  be  used  in  a  wider 
sense,  if  there  were  anything  to  shew  that  such  a  use  of  it  was 
common  among  commercial  men,  or  in  commercial  documents, 
or  was  recognized  in  the  Courts  of  law.  It  has,  however,  been 
admitted  that,  though  the  subject  of  contraband  of  war  has  been 
discussed  in  many  cases  by  eminent  judges,  there  is  no  instance 
in  any  reported  case  in  which  the  term  has  been  applied  otherwise 
than  to  goods.    It  appears  to  have  been  applied  to  persons  by 

(1)  See      Hertslet's     Commercial      E.  A.  Whittuok,  International  Doou- 
Ireaties,  vol.  z.  p.  647 ;  Wheaton's     ments,  London,  1908,  p.  1. 
International  Law,  4th  ed.  p.  803; 
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one  or  two  text-book  writers  only,  in  passages  where  it  is  apparent       c.  A. 
from  the  context  that  it  was  not  being  used  in  a  strict  sense.  i908 


Yangtsze 
Fabwbll  L.J.    I  agree.    In  my  opinion    the  term  "  con-   insubancb 

A  S80C I ATION 

traband  of  war  "  is,  in  its  primary  meaning,  applicable  only  to         v, 
goods  ;  and  I  do  not  think  that  the  defendants*  counsel  meant  to  ^m'J^ual^ 
dispute  that  this  was  so.    His  contention  was  that  the  term  had     marine 

^  ASSUBANCE 

acquired  a  secondary  meaning.  The  general  rule  of  construction  company. 
is  that  words  used  in  documents  must  receive  their  primary 
signification,  unless  the  context  of  the  instrument  read  as  s 
whole^  or  surrounding  contemporaneous  circumstances,  shew  that 
the  secondary  meaning  expresses  the  real  intention  of  the  parties, 
or  unless  the  words  are  used  in  connection  with  some  place^ 
trade,  or  the  like,  in  which  they  have  acquired  the  secondary 
meaning  as  their  customary  meaning  quoad  hoc:  Simpson  v. 
MargiUon.  (1)  There  is  no  question  here  of  anything  in 
the  nature  of  a  trade  usage,  or  of  surrounding  contemporaneous 
circumstances ;  and  I  can  see  nothing  whatever  in  the  context 
to  qualify  the  primary  meaning  of  the  term  '*  contraband  of 
war."  This  was  a  trading  vessel  which  was  intended  to  carry 
cargo,  and  the  parties  were  not  contracting  with  any  idea  that 
persons  would  be  carried.  On  both  the  grounds  referred  to  by 
the  learned  President,  I  think  the  appeal  should  be  dismissed. 

Appeal  dismisBed. 

Solicitors  for  plaintiffs :  Waltans^  Johnson^  Bull  d  Whatton. 
Solicitors  for  defendants :  Thomas  Cooper  dk  Co. 

(1)  (1847)11Q.  B.  23,  at  p.  31. 

E.  L. 
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C.A.  [IN  TBE  OOUET  OF  APPEAL.] 

^^  SADD  V.  GRIFFIN. 

May  27 ; 

Junes.       Fractice—SoHcitor—Bai   of  CobU—** DishureemenU'^'-Counui's  Feea—FeeB 

not  paid  he/ore  Delivery  of  BUI— Taxation— Solicitors  Ad,  1843  (6  <fe  7 

Vict.  c.  73),  •.  37. 


For  the  puipose  of  taxation  of  a  solidtor's  bill  under  the  Solicitors 
Act,  1843,  "  diBbursements  "  means  actual  payments  before  delivery  of 
the  bill,  and  any  sums  daimed  in  the  bill  as  disbursements,  e.^.,  fees 
to  counsel,  which  have  not  been  paid  before  its  delivery,  must  be 
disallowed. 

Appeal  from  an  order  by  Jelf  J.  at  chambers  refusing  to 
direct  a  review  of  the  taxation  of  costs. 

An  action  had  been  brought  by  the  plaintiff,  a  solicitor,  for  the 
sum  of  2082.  6s.,  alleged  to  be  the  balance  due  upon  a  bill  of 
costs  and  disbursements  which  had  been  delivered  by  him  to  the 
defendant.  Proceedings  having  been  commenced  under  Order  xiv., 
judgment  was  by  consent  signed  in  the  action  for  1862.  The 
defendant  subsequently  took  out  a  summons  asking  that  the 
bill  should  be  taxed  and  that  the  judgment  should  only  stand 
for  such  amount  as  should  be  found  due  upon  taxation ;  and  an 
order  was  accordingly  made  for  taxation  of  the  bill.  The  total 
amount  of  the  bill  was  SOIL  28.  6d.,  which  included  items  in 
respect  of  counsel's  fees  amounting  to  64Z.  6$.  6d.  Those  fees 
had  not  been  paid  when  the  bill  was  delivered,  or  when  the  order 
for  taxation  was  made.  The  taxing  Master  adjourned  the  taxa- 
tion to  give  the  plaintiff  an  opportunity  of  paying  them,  which 
he  did ;  and  the  Master  ultimately  allowed  the  items,  and  gave  his 
certificate,  taxing  off  the  bill  the  sum  of  462.  Is.  8d.  The 
defendant  applied  to  Jelf  J.  for  a  review  of  the  taxation,  on  the 
ground  that  the  items  ought  not  to  have  been  allowed,  but,  as 
above  mentioned,  the  learned  judge  refused  the  application. 

C.  A.  Russell,  K.C.,  and  R.  J.  WUUs,  for  the  defendant. 
Counsel's  fees  can  only  be  included  in  a  solicitor's  bill  as 
''disbursements,"  and  ''disbursements"  can  only  mean  pay- 
ments which  had  been  actually  made  at  the  time  when  the  bill 


V, 

Gbiffik. 


2  K.  B.  KINGPS  BBNOH  DIVISION.  611 

was  delivered:  Holmes  v.  Penney.  (1)  After  a  bill  has  been  o.A. 
delivered  under  the  Solicitors  Act,  1848,  s.  87,  it  cannot  be  i908 
altered,  or  a  fresh  bill  delivered,  even  with  the  conftent  of  the  ^Jdd 
client:  Davis  v.  Earl  o/Dysart  (2) ;  In  re  Thompson.  (8)  [They 
also  cited  In  re  Remnant  (4) ;  In  re  Grant,  Bvlcraig  dt  Co.  (5) ; 
In  re  Catlin  (6) ;  In  re  Walters  (7) ;  In  re  Heather  (8) ;  In  re 
Carven.  (9) 

Rawlinson^  K.C.,  and  D.  McOarel  Hogg,  for  the  plaintiff.  The 
word  ''disbarsement"  does  not  necessarily  mean  a  som  which 
has  been  actually  paid.  It  may  include  sums  which  will  have 
to  be  paid,  and  the  necessary  protection  is  given  to  the  client,  if 
the  practice  is  not  to  allow  such  sums  upon  taxation  till  they 
have  been  actually  paid.  In  many  cases  it  would  be  practically 
impossible  for  a  solicitor  actually  to  pay,  before  delivering  his 
bill,  all  the  items  for  which  he  will  have  to  make  disbursements 
on  account  of  the  client,  as,  for  instance,  charges  for  printing  and 
stationer's  charges,  in  respect  of  which  the  practice  would  be  for 
the  printer  or  stationer  only  to  deliver  his  bill  half-yearly.  It 
appears  that  the  Master  followed  the  usual  practice  in  this 
case. 

C.  A.  Rvssell,  K.C.,  in  reply. 

Cur.  adv.  vuU. 

June  8.  Fabwell  L.J.  read  the  following  as  the  judgment  of 
the  Court  (Fletcher  Moulton  L.J.  and  himself) : — 

This  is  a  taxation  under  the  Solicitors  Act,  and  to  such  a  taxation 
considerations  different  from  those  applicable  to  a  party  and  party 
taxation  apply.  As  the  Master  of  the  Bolls  in  DavU  v.  Earl  of 
Dysart  (2)  said,  ''  The  bill  of  costs,  as  between  party  and  party, 
is  always  susceptible  of  being  added  to  or  varied,  after  it  has  been 
brought  into  the  office.  In  this  respect,  it  is  quite  different  from 
a  bill  of  costs  taxed  under  the  statute,  where  an  alteration  cannot 
be  made  as  against  the  client,  except  with  his  consent,  after  the 
bill  has  been  brought  in  for  taxation.    In  cases  of  taxation  of 

(1)  (1854)  9  Ex.  584.  (5)  [1906]  1  Oh.  124. 

(2)  (1855)  21  Beay.  124,  at  p.  132.  (6)  (1854)  18  Beav.  508. 

(3)  (1885)  30  Oh.  D.  441,  at  p.  448.  (7)  (1845)  9  Beay.  299. 

(4)  (1849)  11  Beay.  603.  (8)  (1870)  L.  B.  5  Oh.  694. 

(9)  (1845)  8  Beay.  436. 
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c.  A^       costs  as  between  party  and  party,  the  bill  of  costs  is  analogous 
1908       to  a  mere  state  of  facts,  and  is  a  claim  by  one  party  against 
Q^jyjy      another  palrty  to  a  suit,  and  it  may  be  amended,  in  any  way  and 
rt  ^'•-r^     ft*  ft^y  *^®>  before  the  taxation  is  concluded." 

The  Act  of  1848  imposes  on  a  solicitor  the  duty  of  sending  to 
his  client  a  signed  bill  of  his  fees,  charges,  and  disbursements. 
Until  he  has  done  this,  and  a  month  has  elapsed,  he  can  bring 
no  action  to  recover  them.  If  and  when  he  does  sue,  he  sues 
on  the  bill  so  delivered  and  no  other.  If  the  client  pays  without 
taxation,  he  pays  the  bill  so  delivered,  and  if  he  wishes  for 
taxation  before  payment,  it  is  the  bill  so  delivered  that  is  sent 
to  taxation.  There  is  but  one  bill,  and  its  delivery  is  a  condition 
precedent  to  payment. 

The  Act  requires  the  bill  to  include  ''  disbursements,"  that  is 
(I  quote  the  Oxford  English  Dictionary,  edited  by  Murray, 
vol.  8,  p.  409),  '^  That  which  has  been  disbursed :  money  paid  out : 
expenditure."  It  is  clear  that  the  money  must  have  been  paid 
in  order  to  support  an  action  on  the  bill.  8ee  Holmes  v.  Penney  (1), 
where  Parke  B.  says :  *'  We  never  entertained  any  doubt  that  an 
attorney  cannot  charge  for  counsel's  fees  which  have  not  been 
paid.  In  point  of  law  they  are  gratuities ;  and  as  he  has  not 
paid  them,  with  respect  to  them  he  is  not  a  farthing  out  of 
pocket."  It  is  equally  clear  that  a  solicitor  cannot  properly 
accept  payment  of  the  bill  unless  he  has  paid  the  alleged 
disbursements,  and,  if  he  did  so,  he  would  run  considerable  risk 
of  being  struck  off  the  rolls  :  see  In  re  A  Solicitor  (2) ;  and  it 
is  settled  beyond  controversy  that  the  solicitor  is,  for  the  pur- 
poses of  taxation,  bound  by  the  bill  that  he  has  delivered  and 
cannot  alter  it  without  the  leave  of  the  Court  or  the  consent  of 
the  party.  See  In  re  Thompson  (8),  where  Cotton  LJ.  says: 
**  It  has  been  well  established  that,  when  a  solicitor  sends  in  his 
bill,  he  gives  the  client  to  whom  he  sends  it  in  a  right  to  have 
that  bill  taxed.  That  rule  was  laid  down  to  prevent  any  attempt 
being  made  by  solicitors  to  impose  on  clients,  who  did  not  know 
what  the  proper  charges  were,  by  sending  in  a  bill  which  would 
not  stand  taxation,  and  then,  when  taxation  was  insisted  on  or 

(1)  9  Ex.  684,  at  p.  588.  (2)  (1883)  27  Sol.  J.  688. 

(3)  30  Oh.  D.  441,  at  p.  448. 


2  K.  B.  Kma'S  BENGH  DIVISION.  618 

threatened,  sending  in  another  bill  which  they  knew  could  stand       o.  A. 

taxation.     The  rule  has  been  carried  so  far  that  even  where       1908 

objections  have  been  made  to  particular  items  of  a  bill  delivered,       ^^ 

and  the  solicitors  have,  with  the  assent  of  the  client,  taken  back    ^„,^^ 
'  '  Griffin. 

the  bill  for  the  purpose  of  reconsideration  and  have  struck  out 
certain  items,  the  Court  has  held  that  the  bill  to  be  taxed  must 
be  the  bill  as  it  was  originally  sent  in  and  not  the  bill  as  amended." 

The  solicitor  has  claimed  in  the  bill  in  this  case  54Z.  odd  for 
fees  to  counsel  which,  by  delivering  his  bill,  he  alleges  to  have 
been  paid,  and  he  is  bound  by  that  statement.  When  it  is  shewn 
to  be  incorrect,  the  items  cannot  be  allowed,  for  such  allowance 
would  enable  him  to  turn  an  amount  which  when  the  bill  was 
delivered  was  a  liability  not  enforceable  at  law  into  an  actual 
payment. 

I  have  consulted  one  of  the  senior  taxing  Masters,  but  those 
officers  are  not  unanimous  in  their  opinion  on  the  practice.  I 
have,  therefore  (and  I  am  expressing  the  views  of  my  learned 
brother  as  well  as  myself),  expressed  my  opinion  on  principle. 
There  is  but  one  bill  intended  by  the  Act,  whether  for  the 
purpose  of  payment  without  action  or  taxation,  or  for  the 
purpose  of  action  or  for  the  purpose  of  taxation.  It  is  necessary, 
in  the  interests  of  honesty,  and  in  order  to  remove  temptation, 
that  all  disbursements  should  be  made  before  the  bill  is  paid ; 
and  it  is  equally  necessary  if  an  action  is  to  be  brought.  In 
the  present  case  the  solicitor  has  actually  attempted,  by  pro- 
ceedings under  Order  xiv.  and  in  bankruptcy,  to  obtain  payment 
of  a  bill  containing  a  large  Eunount  of  disbursements  which  he 
had  never  made,  proceedings  which  he  must  have  supported  by 
affidavits  which  cannot  have  been  true ;  and  in  cases  of  taxation 
it  is  equally  necessary,  for  the  reasons  which  I  have  stated  above. 

We  hold,  therefore,  that  for  the  purpose  of  taxation  under  the 
Solicitors  Act  **  disbursements  "  means  actual  payments  before 
the  delivery  of  the  bill,  and  that  any  sums  claimed  in  the  bill 
as  disbursements  and  not  paid   before  its  delivery  must    be 

disallowed. 

Appeal  (Mowed. 
Solicitors  for  plaintiff :  Sadd  dt  StoUard. 

Solicitor  for  defendant :  George  Castle. 

E.  L, 
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C.A.  [IN  THE  OOUBT  OP  APPEAL.] 

1908 


May  21 ; 

JWM  4. 


JOHNSON  V.  KEARLET. 

Block  Exchange — Principal  and  Ageni — Righl  of  Broker  to  Indemnity  from 
Client — Contract  made  hy  Broker  not  in  accordance  with  Authority  given. 

The  defendant  on  yariouB  oocasionB  instmcted  the  plaintiff,  a  oountrj 
stockbroker,  to  effect  for  her  pnrohaeeB  and  sales  of  stocks  and  shares 
in  the  usual  way  through  brokers  on  the  London  Stock  Exchange.  On 
receipt  of  her  instructions,  the  plaintiff  effected  Tarious  purchases  and 
sales  of  stocks  and  shares  in  a  manner  of  which  the  following  transac* 
tion  is  an  example.  The  defendant  haying  instructed  the  plaintiff  to 
buy  certain  American  railway  shares  for  her,  the  plaintiff  gave  an  order 
for  the  purchase  of  the  shares  to  a  firm  of  brokers  on  the  London  Stock 
Exchange,  between  whom  and  himself  ihe^e  was  an  arrangement  that 
in  such  cases  tiliey  should  deal  at  a  *'  net "  price  for  the  shares,  i.e.,  a 
price  arrived  at  by  adding  to  the  purchase  price  such  sum  as  the 
London  brokers  might  fix  as  their  remuneration  for  the  transaction. 
The  London  brokers  thereupon  bought  the  shares  from  a  jobber,  and 
sent  a  bought  note  to  the  plaintiff  diarging  '*  98^  net "  for  the  shares, 
the  price  at  which  they  bought  from  the  jobber  not  being  disclosed. 
The  plaintiff  then  sent  a  bought  note  to  Uie  defendant,  charging  her 
98^  for  the  shares  (without  adding  the  word  ''net'*)  plus  a  commis- 
sion of  7«.  6d.  and  U,  for  the  stamp.  It  appeared  that  the  amount 
added  by  the  London  brokers  for  their  remuneration  did  not  exceed  the 
usual  commission  payable  in  respect  of  such  a  purchase.  In  an  action 
brought  by  the  plaintiff  against  the  defendant  for  a  balance  alleged  to 
be  due  to  him  in  respect  of  the  above-mentioned  transactions : — 

Held  by  Sir  Gorell  Barnes,  President,  and  Fletcher  Moulton  L.J. 
(Farwell  L.J.  dissenting),  that  the  contracts  effected  by  the  plaintiff, 
being  contracts,  not  made  through  the  London  brokers  as  agents,  but 
made  with  them  as  principals,  were  not  in  accordance  with  the 
authority  given  to  the  plaintiff  by  the  defendant,  and  therefore  he 
was  not  entitied  to  indemnity  from  the  defendant  in  respect  of  them ; 
and,  consequentiy,  that  the  action  was  not  maintainable. 

Judgment  of  Bucknill  J.,  ante,  p.  82,  affirmed. 

Appeal  from  judgment  of  Bucknill  J.,  reported  ante,  p.  82. 

The  nature  of  the  action  and  the  facts  are  stated  in  the 
report  of  the  case  in  the  Court  below  and  sufficiently  appear 
from  the  judgments. 

Foote,  K.C.f  and  W.  T.  Latorance,  for  the  plaintiff.  The 
defendant  authorized  the  plaintiff  to  effect  contracts  for  her  for 


Keablet. 
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the  pnrchaae  and  sale  of  shares  through  brokers  on  the  London  c.  a. 
Stock  Exchange,  and  she  must  have  known  that  the  London  1908 
brokers  would  require  remuneration.  The  plaintiff  did  in  fact  johnbon 
effect  such  contracts  with  jobbers,  and  the  obligation  to  indem- 
nify him  against  them  arose  as  soon  as  he  had,  through  the 
London  brokers,  effected  the  contracts.  The  fact  that,  in  subse- 
quently rendering  an  account  of  the  transactions,  the  London 
brokers  and  the  plaintiff  only  mentioned  a  lump  sum  in  the 
bought  notes,  and  did  not  specify  what  portion  of  it  was  the 
price  paid  to  the  jobber  and  what  was  the  London  brokers' 
remuneration,  could  not  have  the  effect  of  depriving  the  plaintiff 
of  his  right  to  indemnity.  If  the  defendant  had  required  par- 
ticulars of  the  way  in  which  the  total  charge  was  made  up,  she 
would,  no  doubt,  have  been  entitled  to  them  ;  and,  if  there  was 
any  excess  in  the  London  brokers'  remuneration,  she  would  be 
entitled  to  have  that  set  right.  But  in  fact  the  plaintiff  does  not 
appear  to  have  been  really  damnified  at  all  by  the  way  in  which 
the  transactions  were  carried  out.  Stange  v.  Lowitz{l)^  upon 
the  authority  of  which  the  learned  judge  below  appears  to  have 
decided  this  case,  is  distinguishable,  because  there  the  plaintiffis 
seem  not  only  to  have  charged  a  broker's  commission,  but  to 
have  added  on  something  as  well  to  the  price  at  which  the 
shares  had  been  bought  through  a  member  of  the  Stock 
Exchange. 

McLeody  K.C.,  and  J.  A.  Hawke^  for  the  defendant.  The 
plaintiff,  in  order  to  entitle  himself  to  indemnity  from  the 
defendant,  must  shew  that  he  made  such  .contracts  as  he  was 
authorized  by  her  to  make,  and  that  he  passed  on  to  her  the 
real  contracts  for  the  purchase  of  the  stock  or  shares.  The  con- 
tracts in  respect  of  which  the  plaintiff  is  claiming  indemnity  in 
this  action  are  not  such  contracts  as  he  was  authorized  to  effect, 
and  therefore  he  is  not  entitled  to  the  indemnity  which  he 
claims.  The  result  of  what  he  did  was,  in  substance,  not  to 
effect  a  contract  for  the  defendant  with  a  jobber  through  brokers 
on  the*  London  Stock  Exchange,  but  to  effect  a  contract  between 
himself  and  the  London  brokers  for  the  purchase  of  the  shares 
at  a  net  price,  which  included  an  unknown  profit  to  the  London 
(1)  (1898)  14  Times  L.  B.  468. 
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C.A.       brokers,  fixed  by  themselves,  on  the  particular  transaction,  a 
1908       contract  which  the  defendant  never  authorized.    It  may  be  that 
JoHKsoN    in  the  present  case  the  London  brokers  did  not  charge  more 
Kbaelkt    *'^*^  *^®y  would  have  been  entitled  to,  if    the    defendant's 
instructions  had  been  carried  out  in  a  regular  way,  but  it  is 
obvious  that  the  mode  of  doing  busiuess  adopted  in  this  case 
might  lead  to  grave  abuses.     The  price  passed  on  by  the  plain- 
tiff to  the  defendant  was  not  the  real  price  at  which  the  shares 
were  bought  from  the  jobber,  but  another  price  which  included 
a  profit  to  the  London  brokers,  the  amount  of  which  the  defen- 
dant had  no  knowledge  of,  and  on  which  the  plaintiff  charged  her 
commission. 
FooU^  K.C.,  in  reply. 

Cur.  adv.  wit 

June  4.  Sir  Gorbll  Babnes,  President,  read  the  following 
judgment : — This  is  an  appeal  by  the  plaintiff  from  the  judgment 
of  Bucknill  J.,  given  on  March  28  last,  in  favour  of  the  defendant, 
with  costs. 

The  action  was  brought  by  the  plaintiff  to  recover  from  the 
defendant  a  sum  of  649Z.  lis.  4(2.,  alleged  in  the  statement  of 
claim  to  be  the  balance  due  from  the  defendant  to  the  plaintiff  in 
respect  of  purchases  and  sales  by  the  plaintiff  as  a  stockbroker 
on  behalf  of  the  defendant.  The  defendant  in  her  defence  did 
not  admit  that  the  plaintiff  made  the  purchases  and  sales  on  her 
behalf,  and  pleaded  that  the  transactions  were  within  the  pro- 
visions of  8  <b  9  Vict.  c.  109,  s.  18.  The  defendant  also  counter- 
claimed  for  the  return  of  a  certain  certificate  for  thirty  shares  of 
the  Cason  Gold  Mining  Company,  Limited,  and  a  blank  transfer 
thereof,  or  for  their  value,  to  which  the  plaintiff  replied,  taking 
issue  on  the  defence  and  pleading  to  the  counter-claim  that  the 
said  share  certificate  and  blank  transfer  were  handed  to  him  by 
the  defendant  as  part  security  for  the  payment  by  the  defendant 
of  the  balance  due  to  the  plaintiff  from  the  defendant.  Nothing 
was  said  on  the  appeal  with  regard  to  the  counter-claim,  so  I 
presume  that  it  practically  depends  upon  the  result  of  the 
claim. 

The  facts  which  gave  rise  to  the  claim  may,  so  far  as  material. 


V. 

Eearley. 

The  Preddent. 
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be  stated  as  follows.   The  plaintiff  in  February,  1907,  commenced       o.  A. 

basiness  as  a  stockbroker  on  his  own  account  at  Plymouth.    The       1908 

defendant  was  a  widow  residing  at  Plymouth,  and  carrying  on    johnbon 

business  there  under  the  title  of  the ''  American  Teeth  Company. 

On  February  8,  1907,  the  plaintiff  sent  out  a  printed  circular, 

one  copy  of  which  appears  to  have  been  sent  to  the  defendant 

This  circular  stated  that  the  plaintiff  had  made  arrangements 

with  a  London  firm  of  authorized  brokers  which  would  secure 

for  his  clients  the  advantage  of  having  all  business  transacted 

upon  the  very  best  and  safest  terms.      The  defendant,  who,  as 

I  gather  from  the  evidence,  had  little  or  no  experience  of  Stock 

Exchange  transactions,  was  minded  to  attempt  to  make  some 

money  by  purchases  and  sales  on  the  Stock  Exchange,  and  the 

balance  is  claimed  to  be  due  from  her  to  the  plaintiff  in  respect 

of  the  purchases  and  sales  of  a  variety  of  stocks,  of  the  merits 

of  which,  so  far  as  appears  in  the  evidence,  the  defendant  would 

seem  to  have  had  no  knowledge,  but  probably  hoped,  as  do  so  many 

foolish  people  without  adequate  experience,  to  make  money  in 

this  way. 

The  plaintiff's  first  transaction  with  the  defendant  since  he 
started  as  a  broker  on  his  own  account  was  in  the  month  of  May 
of  last  year,  and  from  that  time  onwards  a  variety  of  purchases 
and  sales  of  stocks  and  shares  were  made,  and  the  manner  in 
which  this  was  done  was  as  follows.  The  plaintiff  received  his 
instructions  either  from  the  defendant  or  from  her  manager; 
and  she  knew  they  would  have  to  be  carried  out  by  brokers  on 
the  London  Stock  Exchange,  an4  her  authority  to  the  plaintiff 
was  to  have  them  carried  out  in  this  manner.  The  plaintiff 
then  passed  the  orders  on  to  a  firm  of  stockbrokers  named 
Lumsden  &  Co.,  who  were  members  of  the  Stock  Exchange,  and 
the  business  which  was  done  was  done  by  them  on  the  Stock 
Exchange  by  purchases  and  sales  from  and  to  jobbers,  and  then 
the  London  firm  sent  bought  or  sold  notes  to  the  plaintiff,  and  he 
sent  bought  or  sold  notes  to  the  defendant.  No  commission  was 
charged  by  the  London  firm  to  the  plaintiff,  but  he  charged  com- 
mission to  the  defendant.  The  actual  arrangement  between  the 
two  brokers  was  stated  in  his  evidence  by  Mr.  Evans,  a  member 
of  the  firm  of  Lumsden  &  Co.,  as  follows.    He  stated  that  his 


Thfl  President. 
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c.  A.       firm  had  acted  for  the  plaintiff  as  brokers  since  February,  1907 ; 

^^8       that  the  transactions  between  them  were  carried  out  according 

Johnson    to  the  rules  of  the   Stock  Exchange  in  every  instance,  and 

kkablby.    contract  notes  were  always  sent  to  the  plaintiff;  that,  before  a 

contract  note  was  sent,  his  firm  made  a  contract  with  a  jobber 

according  to  the  Stock  Exchange  rules,  and  that  the  plaintiff 

settled  with  them  every  fortnight,  and  had  paid  them.     The 

most  important  part  of  his  evidence,  upon  which,  to  my  mind, 

the  case  mainly  turns,  was  that  the  arrangement  between  the 

plaintiff  and  Lumsden  &  Co.  was  that  they  should  charge  the 

plaintiff  a  price  to  include  their  remuneration ;  that  they  arrived 

at  their  remuneration  according  to  how  the  bargain  appeared ; 

sometimes  they  did  business  for  nothing ;  that  their  intention 

was  that  the  business  should  appear  well  done,  and  that  they 

should  charge  their  commission  accordingly.  All  the  bought  notes 

between  Lumsden  &  Go.  and  the  plaintiff  had  the  words  ''  net 

price  " ;  and  Mr.  Evans  stated  that ''  net  price  "  meant  purchase 

price  plus  their  remuneration,  and  that  there  was  no  fixed  scale 

of  remuneration  ;  that  their  habit  with  the  plaintiff  on  receiving 

his  order  to  buy  was  to  go  into  the  "  House,"  get  a  price  and  wire 

him  the  price  if  he  bought  it ''  net,"  and  then  send  a  purchase 

note.    In  giving  a  concrete  case  as  an  illustration  he  gave  one 

of   July    29,  when  the  plaintiff  bought  6001.  Grand  Trunk 

Ordinary  at  28ff .    He  (Mr.  Evans)  said  that  Lumsden  &  Go. 

bought  of  Dates,  a  jobber,  at  28f ,  that  is  to  say,  28^,  with  an 

added  ^  for  commission,  and  ^'  sold  "  for  28^ ;  that  he  had 

other  examples,  and  that  the  plaintiff  had  added  his  commission 

to  the  defendant.    Further,  that  the  plaintiff  would  not  pass  on 

to  the  defendant  the  actual  price  at  which  Lumsden  &  Go.  bought 

from  the  jobber.    The  plaintiff  in  his  evidence  said  with  regard 

to  the  net  price  that  he  did  not  know  what  Lumsden  &  Go.  made ; 

that  ''net"  meant  that  all  the  charge  for  commission  was  his 

own ;  that  he  did  not  know  what  they  (Lumsden  &  Go.)  did,  and 

that  they  must  explain  that.    He  also  said  that  he  paid  the 

London  brokers  every  fortnight  regularly;  that  they  charged 

him    a   net   price   without  commission;    that  the   defendant 

instructed  him  to  buy  for  her  on  the  Stock  Exchange  at  the 

price  of  the  day ;  that  he  could  not  say  if  he  always  charged  her 
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Bach  prices,  and  that  he  always  charged  her  what  Lumsden  <b       c.  A. 
Co.  charged  him;  that  he  suspected  it  was  the  market  price  and        1908 
they  probably  got  their  profit ;    and  he  told  the  defendant's    johnson 
manager  that  all  he  wanted  out  of  the  business  was  his  com- 
mission, and  that  he  did  not  know  if  the  London  brokers  had 
jobbers  or  not.    I  cannot  find  in  the  evidence  that  any  provision 
was  made  in  the  arrangement  aforesaid  as  to  any  definite  limit 
of  the  amount  to  be  added  in  order  to  arrive  at  the  ''  net  price." 

I  may  take  one  complete  illustration  from  the  documents 
which  were  put  in  of  how  the  business  was  done.  This  was 
treated  in  argument  as  a  test  illustration.  On  May  8, 1907,  the 
defendant's  manager  instructed  the  plaintiff  to  buy  for  fort- 
nightly settlement  ten  shares  of  the  Atchison,  Topeka,  and 
Santa  ¥6  Railway  Company  at  best.  This  order  was  sent  on  by 
the  plaintiff  to  Lumsden  &  Co.,  who  in  their  turn  bought  from 
the  jobber  the  ten  shares  at  98^,  and  then  sent  to  the  plaintiff 
a  bought  note  as  follows :  ''  Bought  for  account  of  F.  Johnson, 
Esq.,  subject  to  the  rules  and  customs  of  the  London  Stock 
Exchange,  ten  Atchison,  &c.,  shares  at  98^  net,  1972.,  for  account 
May  15."  The  plaintiff  sent  a  bought  note  to  the  defendant  in 
the  following  terms:  "Bought  for  account  of  Mrs.  Eearley, 
subject  to  the  rules  and  customs  of  the  London  Stock  Exchange, 
ten  Atchison,  <bc.,  shares  at  98},  1972. ;  commission,  7«.  6d. ; 
stamp.  Is. — 1972.  8s.  6d.    For  settlement  May  16." 

The  defendant's  main  defence  was  that  the  transactions  were 
gaming  transactions  within  the  statute,  and  that  question  was 
disposed  of  at  the  trial  before  the  learned  judge  and  a  jury,  who 
found  in  favour  of  the  plaintiff  thereon.  It  had  been  agreed  that 
the  learned  judge  should  decide  any  other  question,  with  liberty 
to  draw  inferences  of  fact,  after  the  jury  had  found  upon  the 
question  which  was  left  to  them.  The  learned  judge  afterwards 
heard  the  case  on  further  consideration  and  gave  judgment  for 
the  defendant.  The  substantial  point  on  which  he  held  in  favour 
of  the  defendant  was  that  the  plaintiff  had  not  proved  that  he 
had  carried  out  his  client's  instructions,  and  that  the  moneys 
that  he  had  paid  were  paid  within  the  authority  with  which  she 
had  invested  him. 

Now  to  my  mind  this  appeal  raises  no  new  question  of  law, 
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c.  A.       bat  depends  entirely  upon  the  facts  of  the  case,  that  is  to  say,  in 
1908       effect,  upon  whether  the  inference  which  the  learned  judge  has 
J0BN60N    drawn  from  the  materials  placed  before  him  was  correct  or  not. 
The  only  propositions  of  law  which  it  is  necessary  to  have  clearly 
in  mind  in  order  to  consider  the  facts  are,  first,  that  a  principal 
is  bound  to  indemnify  his  agent  in  respect  of  all  payments  which 
may  be  made  by  the  latter  in  the  due  coarse  of  his  employment, 
and  of  course  it  follows  that  the  agent  seeking  to  recover  from 
his  principal  for  payments  made  must  prove  that  he  has  made 
the  payments,  and  that  they  were  made  in  respect  of  transactions 
which  he  was  authorized  by  his  principal  to  enter  upon ;  secondly, 
that  an  agent  is  not  entitled  to  make  a  secret  profit  out  of  his 
agency.    With  regard  to  the  latter  principle,  there  is  no  sugges- 
tion whatever  in  this  case  that  the  plaintiff  has  made  anything 
out  of  these  transactions  except  the  commission  which  he  shewed 
on  the  face  of  the  bought  notes  sent  to  the  defendant  that  he  was 
charging  her,  nor  was  there  any  suggestion  that  he  has  in  any 
way  made  any  secret  profit  or  acted  in  any  way  intentionally 
with  any  impropriety.    The  sole  question  is  whether  he  has  in 
fact  carried  out  the  defendant's  instructions  through  his  agents 
in  London  in  such  a  way  as  to  make  contracts  for  her  such  as 
were  authorized  by  her  to  be  made.     Now  this  to  my  mind 
depends  on  this  question  of  fact,  namely,  whether  the  brokers  in 
London,  who  were  acting  on  the  arrangement  which  they  had  made 
with  the  plaintiff,  bat  of  which  the  defendant  was  not  informed 
by  the  plaintiff  and  was  entirely  ignorant,  really  made  the 
purchases  and  sales  with  the  jobbers  as  agents  of  the  defendant 
acting  through  the  plaintiff,  with  whom  alone  they  actually 
dealt,  although  the  defendant  was  principal  behind  him;   or 
whether  the  effect  of  the  arrangement  between  them  and  the 
plaintiff,  and  the  manner  in  which  that  arrangement  was  carried 
out,  was  such  that  the  brokers  in  London  were  not  acting  strictly 
as  agents,  but  were  dealing  so  as  to  make  a  price  at  which  they 
could  sell  to  the  plaintiff.    In  my  opinion  the  evidence  which  was 
given  by  Mr.  Evans,  together  with  that  of  the  plaintiff,  was  such 
that  the  learned  judge  might  draw  the  inference  which  he  did, 
and  I  am  not  satisfied  by  the  arguments  of  the  appellant  that  he 
has  drawn  a  wrong  conclusion  which  ought  to  be  overruled ;  for 
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to  my  mind  that  evidence  amounts  to  this,  that  the  plaintiff  c.  A. 
dealt  with  the  London  brokers,  and,  although  he  left  them  to  1908 
make  contracts  with  the  jobbers,  I  think  that  the  contracts  made  johnbon 
with  the  jobbers  were  intended  by  the  London  brokers  and  the  kkablbt 
plaintiff  to  be  contracts  on  which  the  London  brokers  would 
make  a  price  to  the  plaintiff,  that  price  depending  on  whether 
the  terms  on  which  they  were  able  to  deal  with  the  jobbers  were 
advantageous  or  otherwise.  In  effect  this  amounts  to  the  brokers 
in  London  selling  to  the  plaintiff,  and  not  acting  as  agents  for 
him  and,  through  him,  for  the  defendant.  I  am  very  much  struck 
indeed  with  the  statement  made  in  the  evidence  of  Mr.  Evans,  as 
it  appears  in  the  notes  of  the  evidence,  when  he  is  dealing  with 
the  concrete  case  of  the  Grand  Trunk  Ordinary  shares ;  for  he 
actually  says  that  he  added  ^  for  commission  and  ''  sold  "  at 
the  price  mentioned  in  his  evidence.  That  is  in  effect  what  the 
London  brokers  were  doing.  They  were  selling  at  a  price  and 
not  buying  on  commission,  though  the  price  at  which  they  sold 
was  fixed  by  what  they  considered  a  reasonable  profit,  depending 
on  their  view  of  how  the  bargain  appeared.  The  result  is  that, 
whereas  the  defendant  employed  the  plaintiff  to  buy  for  her  at 
the  market  price  through  London  brokers  as  her  agents,  the 
plaintiff  has  not  in  fact  carried  out  those  instructions,  for  by 
arrangement  with  the  London  brokers  he  has  allowed  them  to 
deal  so  that  they  could  make  a  price  with  the  jobber  on  the  one 
hand  and  make  another  price  with  him  on  the  other,  which  is  not 
carrying  out  the  transactions  in  London  in  such  a  way  that  the 
London  brokers  acted  merely  as  agents  for  the  country  broker. 

It  was  urged  for  the  plaintiff  that  the  commission  charged  to 
the  defendant  in  the  case  taken  as  an  illustration  was  only  about 
I  per  cent.,  and  the  extra  charge  made  by  the  London  brokers 
was  only  ^,  and  that,  as  these  two  added  together  still  were 
below  the  ^  per  cent,  usually  charged,  this  shews  that  the  London 
brokers  were  acting  as  agents  on  commission,  and  that  the 
defendant  has  in  no  way  suffered  by  the  transaction ;  and  it  may 
be  that,  if  all  the  other  cases  of  purchases  and  sales  are  examined, 
it  will  be  found  that  not  more  than  ^  per  cent,  has  been  charged 
by  the  plaintiff  and  the  other  brokers  together,  so  that  it  may  be 
said  that  the  defendant  has  no  substantial  grievance  at  all  in  the* 
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c.  A.  ease ;  but  that  is  not  the  point  to  be  decided.  The  point  is  that 
1908  which  I  have  already  stated,  namely,  whether  these  contracts 
JoHHsoH  ^^^^  ^^^^  ^^  ^^^^  ^  ^^  authorized,  and,  when  the  matter  is 
^*  examined  and  criticized,  it  seems  to  me  that  the  plaintiff  fails  to 
make  oat  his  case.  He  does  not  prove  contracts  made  on  his 
client's  behalf  on  the  London  Stock  Exchange,  but  by  the  peculiar 
arrangement  with  him  he  proves  contracts  of  sale  to  himself  by  the 
London  brokers.  Even  if  any  transactions  were  found  in  which 
no  extra  charge  by  the  London  brokers  was  made,  this  would  not 
necessarily  shew  a  purchase  as  brokers,  for  it  would  be  done  under 
the  aforesaid  arrangement  with  the  expectation  of  making  a  profit 
on  other  transactions,  and  might  still  be  at  a  *'  price  made"  under 
the  arrangement.  The  case  turns  mainly  on  the  arrangement  which 
has  led  to  the  inference  of  fact  drawn  by  the  learned  judge,  and 
the  mere  fact  of  sending  notes  purporting  to  be  bought  notes 
would  not  alter  this. 

I  notice  that  Bucknill  J.  expressed  his  regret  at  the  necessity 
of  his  judgment  being  in  favour  of  the  defendant,  and  I  agree 
with  him.  The  plaintiff  appears  from  the  notes  of  the  evidence 
to  have  made  some  strong  observations  in  the  defendant's  presence 
on  her  conduct.  She  seems  to  have  been  a  person  who  wished 
to  speculate,  and,  after  finding  out  that  she  had  lost,  she  has 
turned  round  and  taken  advantage  of  every  point  which  ingenuity 
could  raise  to  defeat  the  plaintiff's  claim,  although,  if  he  and  his 
agents  had  acted  in  the  ordinary  way,  the  loss  would  in  that  case 
have  been  practically  the  same  as  it  was.  But,  although  the 
defendant's  case  is  without  merits,  we  can  only  deal  with  legal 
rights  and  liabilities,  and  I  feel  the  very  great  importance  and 
necessity  of  holding  agents  to  carrying  out  strictly  the  instructions 
which  they  receive,  especially  in  transactions  such  as  those  under 
consideration.  If  the  manner  in  which  these  transactions  in  this 
case  were  carried  out  in  London  were  supported,  it  seems  to  me 
that  a  very  loose  and  mischievous  mode  of  doing  business  might 
result,  for  when  it  is  considered  that  Stock  Exchange  quotations 
often  fluctuate  with  great  rapidity,  and  that  a  particular  stock  on 
a  particular  day  may  be  quoted  at  prices  continually  varying,  if  a 
broker  were  to  make  a  bargain  during  the  day  with  a  jobber  at 
.a  price  which  was  at  that  moment  the  best  price  the  broker  could 
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get,  and  then  afterwards  were  to  send  forward  a  bought  note  to  o.  a. 
another  agent  acting  on  behalf  of  a  client  at  a  price  fixed  by  the  1908 
London  broker  according  to  how  the  bargain  with  the  jobber  jobnbok 
appeared,  it  seems  to  me  that  there  might  be  the  greatest  possible 
temptation,  if  the  price  had  been  lower  at  the  time  of  the  pur- 
chase from  the  jobber  than  it  became  later  in  the  day,  to  make  a 
price  which  would  mean  a  very  substantial  difference  and  make 
a  very  handsome  remuneration.  It  is  not  suggested  that  that 
has  been  done  in  this  case.  As  far  as  I  can  make  out,  the 
brokers  in  London  have  charged  nothing  more  than  left  them 
with  a  very  slight  profit,  which,  when  added  to  the  plaintiff's 
commission,  did  not  exceed  }  per  cent. ;  at  the  same  time  it  is 
perfectly  easy  to  see  that,  if  the  transactions  are  not  carried  out 
with  strict  regularity  by  agents,  shewing  the  price  at  which  they 
buy  or  sell  and  the  commission  that  is  charged  by  each  person 
who  is  to  charge  commission,  it  is  very  easy  for  occasions  to  arise 
in  which  persons  might  have  opportunities  of  not  acting  with 
that  propriety  which  is  necessary  between  agents  and  their 
principals. 

I  should  also  add  with  regard  to  the  action  of  the  London 
brokers  in  the  present  case  that  they  appear  to  have  dealt  with 
the  plaintiff  as  principal,  and  that  they  did  intimate  in  their 
bought  note  to  him  that  they  were  buying  net,  and  they  had 
made  the  arrangement  with  him  as  to  how  they  were  to  act,  and, 
if  the  dispute  were  between  him  and  them,  it  would  be  difficult 
for  him  to  complain,  because  he  knew  how  the  transactions  were 
being  carried  out ;  and,  even  if  they  must  be  taken  to  have 
known  he  was  acting  for  a  client,  it  may  be  that  they  would 
assume  that  he  would  pass  the  price  on  to  the  defendant  in  the 
same  terms  as  he  received  it,  namely,  ''  net,"  and  explain  to  her 
the  method  of  dealing,  which  he  did  not  do.  I  do  not,  however, 
need  to  consider  anything  as  to  the  position  of  the  London 
brokers  as  between  them  and  the  plaintiff,  for  the  question  arises 
here  between  the  plaintiff  and  the  defendant,  who  did  not  know 
how  the  transactions  were  carried  out  in  London,  and  was 
entitled  to  assume  that  they  were  carried  out  on  the  ordinary 
and  simple  lines  on  which  contracts  should  be  made  by  brokers, 
and  that  the  commission  charged  was  all  she  had  to  pay  for 
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c.  A.  oommission,  which  any  one  looking  at  the  bought  note  sent  her 
1908  would  probably  assume  was  shared  between  the  brokers.  Had 
Johnson  ^^^  plaintiff  told  the  defendant  of  his  arrangement  with  the 
London  brokers  and  passed  on  the  contract  notes  in  the  terms  in 
which  they  were  received,  he  might  probably  have  avoided  his 
present  difficulty.  The  defendant  did  not  do  anything  to  ratify 
the  mode  in  which  the  transactions  were  carried  out,  for  we  were 
informed  that  it  was  not  until  the  trial  that  she  and  her  advisers 
had  full  knowledge  of  the  matter.  For  these  reasons,  in  my 
opinion,  the  judgment  of  the  learned  judge  should  be  affirmed 
with  costs.  With  regard  to  the  two  cases  referred  to  in  the 
learned  judge's  judgment,  I  do  not  think  it  necessary  to  refer  to 
them  at  length,  as  the  decisions  only  turn  upon  the  application 
of  recognized  principles  to  the  particular  facts. 

Fletcher  Moulton  L.J.  read  the  following  judgment: — In 
this  case  the  plaintiff  is  a  broker  at  Plymouth  employed  by 
the  defendant  in  the  purchase  and  sale  of  shares,  and  he  bases 
his  claim  on  the  usual  contract  of  indemnity  that  exists  between 
principal  and  agent.  He  sets  forth  in  his  writ  the  amounts 
which  he  alleges  he  has  paid  in  respect  of  contracts  made  by  him 
for  the  defendant  in  the  course  of  his  employment,  and  an 
account  of  the  sums  received  by  him  on  her  account  in  connection 
with  these  contracts,  and  the  commission  due  to  him  in  respect 
of  his  acting  as  her  agent  in  respect  of  them.  The  defendant 
traverses  all  these  allegations,  and  originally  set  up  the  defence 
that  any  contracts  made  by  the  plaintiff  were  wagering  contracts, 
but  that  issue  has  been  found  against  her  by  the  jury.  The  onus 
is,  of  course,  upon  the  plaintiff,  and  to  establish  his  claim  to  an 
indemnity  he  must  shew  two  things — first,  that  the  alleged 
contracts  were  in  fact  made  by  him  on  behalf  of  the  defendant ; 
and,  secondly,  that  those  contracts  were  within  the  scope  of  his 
authority.  To  decide  the  issues  thus  raised  it  is,  therefore, 
necessary  to  ascertain  the  precise  nature  of  the  employment  of 
the  plaintiff,  and  then  to  consider  what  he  in  fact  did. 

In  substance  there  is  no  difference  between  the  parties  as  to 
the  nature  of  the  plaintiff's  employment.  Both  parties  agree 
that  the   plaintiff  was    employed  as  a  stockbroker  and  was 
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authorized  to  make  contracts  of  purchase  and  sale  of  the  shares       o.  A. 
specified  by  the  defendant ;  but  it  is  also  agreed  that  it  was  the        1908 
common  intention  of  both  parties  that  these  contracts  should     johnson 
be  made  through  the  medium  of  the  London  Stock  Exchange  in    ^^^^^ 
the  ordinary  way.    As  the  plaintiff  was  not  himself  a  member  of       — 
that  Stock  Exchange,  and  as  that  fact  was  perfectly  well  known   Hooiton  l.j. 
to  the  defendant,  it  follows  that,  for  the  purpose  of  making  such 
purchases  and  sales,  it  was  necessary  for  him  to  employ  a  broker 
on  the  London  Stock  Exchange,  and  he  was  entitled  so  to  do  on 
the  defendant's  behalf.    This  also  is  not  only  admitted,  but 
relied  on  by  both  parties.    It  is,  therefore,  not  necessary  to 
examine  the  evidence  in  support  of  these  propositions  of  fact. 
They  have,  indeed,   formed  throughout  the  action  the   very 
foundation  of  the  plaintiff's  case,  as  may  be  seen  from  the 
following  extracts  from  an  affidavit  which  is  before  us  and  which 
was  sworn  by  him  in  connection  with  his  application  for  judgment 
under  Order  xiv.    He  states :  **  My  business  is  that  of  a  broker 
only,  and,  as  stated  in  the  said  circular  "  (referring  to  a  circular 
sent  to  the  defendant),  ''I  conduct  it  by  buying  and  selling 
through  a  well-known  firm  of  brokers  on  the  London   Stock 
Exchange,  who  buy  and  sell  for  me  all  the  stocks  and  shares  in 
which  I  deal  for  my  clients."    And  in  an  affidavit  filed  by  him 
on  that  occasion,  and  made  by  a  member  of  the  firm  of  London 
stockbrokers  in  question,  the  latter  states :  '*  My  said  firm  act  as 
brokers  in  London  for  the  above-named  plaintiff  and  buy  and 
sell  stocks  and  shares  on  the  London  Stock  Exchange  upon  his 
instructions.    I  have  examined  the  account,  &c.,  and  I  say  that 
bona  fide  contracts  for  the  purchase  and  sale  respectively  of  the 
whole  of  the  stocks  and  shares  included  in  such  account  have 
been  entered  into  by  my  said  firm  as  stockbrokers  on  the 
instructions  of  the  said  plaintiff,  according  to   the  rules  and 
regulations  of  the  London  Stock  Exchange,  at  the  prices  stated 
in  such  account."    Furthermore,  the  circular  referred  to,  which 
was  sent  to  the  defendant  by  the  plaintiff  prior  to  these  trans- 
actions, contained  these  words :    '*  The    satisfactory  working 
arrangement  I  have  made  with  a  prominent  and  well-known 
London  firm  of  authorized  brokers,  who  are  in  constant  touch 
with  the  varying  movements  of  the  stock  and  share  market,  will 
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c.  A.       secure  for  clients  the  advantage  of  having  all  business  transacted 

1908       upon  the  very  best  and  safest  terms." 
joH»80H        I^  is  to  niy  mind  hardly  necessary  to  say  that  this  authority 
Kkablkt    *^  employ  a  broker  on  the  London  Stock  Exchange  to  carry 

— -  through  the  proposed  purchases  and  sales  only  authori^  the 
Moiiit<mL.j.  plaintiff  to  enter  into  an  ordinary  and  proper  contract  of 
brokerage  with  such  broker  on  behalf  of  the  defendant  in  respect 
of  each  such  transaction.  What  the  plaintiff  in  fact  did  was 
as  follows.  He  had  an  arrangement  with  a  firm  of  broken 
whereby,  for  instance,  when  directed  by  him  to  purchase 
shares  on  the  London  Stock  Exchange,  they  gave  him  a 
"  net  price  " — ^that  is  to  say,  they  bought  at  such  price  as  they 
could  arrange  and  added  thereto  such  sum  as  they  thought 
proper,  and  charged  him  the  price  so  arrived  at.  This  so-called 
commission  was  fixed  by  no  rule  and  was  not  in  any  case  known 
to  the  plaintiff;  and  the  broker  who  was  called  admitted  that  it 
varied  with  the  price  at  which  the  shares  had  been  bought— that 
is  to  say,  if  they  were  bought  at  a  low  price,  they  would  put  on 
a  higher  commission,  and,  perhaps,  if  bought  at  an  unfavourable 
price,  the  commission  might  be  lower ;  in  other  words,  to  use  a 
phrase  which  is  not  unknown,  I  regret  to  say,  in  some  branches 
of  mercantile  transactions,  they  seem  to  have  put  on  the  real 
price  what  they  thought  it  would  bear.  The  evidence  as  to  this  is 
perfectly  clear,  and  the  facts,  as  I  have  stated,  were  not  denied 
by  counsel  for  the  appellant.  The  plaintiff,  in  his  evidence, 
says  as  follows :  ''  I  sent  her  orders  to  my  London  agents,  of 
the  London  Stock  Exchange.  They  sent  me  a  contract  always 
in  usual  form.  No  commission  charged  to  me,  but  I  charged 
a  commission  to  the  defendant.  London  brokers  agreed  to  deal 
with  me  on  those  terms,  at  a  '  net '  price.  I  don't  know  what 
they  made.  '  Net '  means  that  all  I  charge  for  commission  is 
my  own.  I  don't  know  what  they  do.  They  must  explain  that" 
And  later  on,  in  cross-examination,  ^' Defendant  instructed  me 
to  buy  for  her  on  Stock  Exchange  at  price  of  'day.  I  can't  say 
if  I  always  charged  her  such  prices  " ;  and  then,  "  I  charged  her 
what  Lumsdens  charged  me,  so  I  suspect  it  was  the  market 
price.  They  probably  got  their  profit " ;  and  on  re-examination 
he  says,  ''I  didn't  know  if  brokers  had  jobbers  or  not."    A 
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member  of  the  London  firm  was  called  on  behalf  of  the  plaintiff 
as  a  mtness,  and  he  said, ''  Arrangement  between  plaintiff  and 
us  was  that  we  were  to  charge  him  a  price  to  include  our 
remuneration.  We  arrived  at  our  remuneration  according  to 
how  the  bargain  appeared.  Sometimes  we  do  business  for 
nothing.  Our  intention  is  that  the  business  should  appear  well 
done^  and  that  we  should  charge  our  commission  accordingly. 
*  Net '  price  means  purchase  price  plus  our  remuneration.  No 
fixed  scale  of  commission."  And  in  cross-examination  he  said, 
''  Plaintiff  never  passes  on  to  defendant  the  actual  price  at  which 
I  bought  from  the  jobber."  On  examining  the  bought  and  sold 
notes  sent  by  the  London  stockbrokers  to  the  plaintiff  it  is 
absolutely  clear  that  the  plaintiff  had  no  actual  information  as 
to  the  price  of  the  shares  or  the  amount  added  thereto  in  order 
to  arrive  at  the  so-called ''  net "  price.  It  is  true  that  these 
bought  and  sold  notes  have  no  commission  on  the  face  of  them^ 
and  the  price  is  called  a  ^'net"  price.  But  these  notes  were 
never  passed  on  to  the  defendant,  but  in  lieu  thereof  the  plaintiff 
sent  to  her  bought  and  sold  notes  made  out  in  the  plaintiff's  name 
in  which  the  price  is  the  same  as  that  appearing  in  the  notes  sent 
to  him,  but  the  word  '*  net "  is  omitted,  and  there  is  an  item  for 
commission  in  the  usual  way  and  the  usual  charge  for  the  stamp. 

It  is  therefore  undeniable  that  the  contract  made  by  the 
plaintiff  with  the  London  broker  was  that  he  should  name  him 
a  price,  not  the  price  at  which  the  shares  were  bought  plus  a 
known  charge  for  commission,  but  a  different  price  arrived  at  by 
adding  to  the  actual  price  of  the  shares  such  sum  as  the 
broker  thought  fit,  the  amount  of  which  was  never  communi- 
cated either  to  the  Plymouth  broker  or  to  the  client. 

Speaking  for  myself,  I  have  no  doubt  whatever,  first,  that 
such  a  contract  as  that  made  by  the  plaintiff  with  the  London 
broker  is  not  a  contract  of  brokerage,  or,  in  other  words,  that  it 
is  incompatible  with  the  relation  of  broker  and  principal ;  and, 
secondly,  that,  even  if  by  special  arrangement  such  a  contract 
could  be  made  with  a  broker  without  his  ceasing  to  be  a  broker, 
it  would  not  be  an  ordinary  contract  of  brokerage,  and  would, 
therefore,  not  be  within  the  authority  of  the  plaintiff  to  make 
on  behalf  of  the  defendant. 
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0.  A.  Taking  the  first  of  these  points,  the  power  to  add  on  to  the  price 

1908  of  the  article  bought  an  arbitrary  sum  is  a  taking  of  profit  and  not 
a  commission,  and  is  compatible  only  with  a  sale  and  resale. 
It  is  absolutely  inconsistent  with  the  duty  of  an  agent  for 
purchase,  inasmuch  as  it  is  the  essential  idea  of  a  purchase 
uoQiitaaUJ.  through  a  broker  or  any  other  agent  of  the  kind  that  the  whole 
benefit  of  the  purchase  should  go  to  the  principal,  and  that  the 
sole  interest  of  the  agent  should  be  in  the  commission  allowed 
him  by  his  principal.  The  office  of  a  broker  is  to  make  privity 
of  contract  between  two  principals,  and  this  is  utterly  incom- 
patible with  making  a  contract  at  one  price  with  the  one  and  a 
corresponding  contract  at  another  price  with  the  other,  and 
pocketing  the  difference,  the  amount  of  which  is  unknown  to 
either. 

Secondly,  even  if  by  a  stretch  of  language  one  could  regard 
the  employment  of  the  London  broker  as  an  employment  of  him 
as  a  broker,  it  could  not,  in  my  opinion,  by  any  stretch  of 
language  be  considered  an  ordinary  contract  of  brokerage,  such 
as  the  plaintiff  would  by  reason  of  his  employment  as  a  broker 
by  the  defendant  be  entitled  to  make  on  her  behalf.  The  nature 
and  incidents  of  the  employment  of  a  broker  on  the  London 
Stock  Exchange  by  a  customer  are  perfectly  well  known  to  the 
Courts,  and  differ  toto  coelo  from  such  a  contract  as  was  made 
in  the  present  case.  The  broker  returns  to  the  customer  the 
actual  price  made  and  charges  him  commission.  But  a  sugges- 
tion that  it  is  in  accordance  with  the  customs  and  conditions  of 
the  London  Stock  Exchange  for  a  broker  to  add  on  to  the  price 
a  sum  at  his  own  discretion,  varying  with  the  price  at  which  he 
has  made  the  bargain,  without  communicating  the  amount  to  his 
client,  has  never,  to  my  knowledge,  been  made  in  these  Courts, 
and  would,  in  my  opinion,  be  a  gross  libel  on  the  London  Stock 
Exchange.  In  this  case  it  may  have  been  well  known  to  the 
plaintiff  that  the  London  broker  was  adding  on  a  so-called  com- 
mission, the  amount  of  which  was  concealed  from  him,  but  to  my 
mind  that  makes  the  matter  worse.  The  London  broker  was 
fully  aware  that  his  Plymouth  correspondent  was  in  business  as 
a  stockbroker,  and  that  presumably,  therefore,  the  purchases 
and  sales  effected  by  him  were  on  behalf  of  his  clients.    They 
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must,  therefore,  have  known  that  it  was  impossible  for  him  to  do  c.  a. 

his  daty  to  his  clients  if  he  was  allowing  the  purchases  on  the  1908 

London  Stock  Exchange   purporting    to    be    made   on   their  johmsok 

behalf  to  be  made    at    a    so-called  commission  unknown   in  j^^j^^^^ 

amount  and  variable  at  the  will  of  the  London  broker,  so  — 

Fletcher 

that  the  true  prices  paid  for  the  shares  could  never  be  known  Mouiton  l.j. 
to  the  ultimate  client.  What  happened  may  easily  be  conceived. 
The  plaintiff,  as  I  have  said,  returned  to  the  defendant  bought 
notes  in  the  ordinary  form,  giving  the  price  at  which  the 
shares  purported  to  htive  been  bought,  then  the  commission, 
then  a  charge  for  the  cost  of  the  stamp.  The  price,  therefore, 
inserted  for  the  shares  was  not  the  actual  price,  but  the  price 
swollen  by  the  concealed  and  arbitrary  addition  to  which  I  have 
referred.  I  have  not  the  slightest  doubt  that  the  defendant 
understood  each  such  document  as  I  should  have  understood 
it,  and  as,  in  my  opinion,  it  can  alone  be  understood,  namely, 
that  the  actual  purchase  price  of  the  shares  on  the  London 
Stock  Exchange  was  that  given,  and  that  the  commission 
included  all  the  expenses  of  effecting  the  bargain — ^that  is 
to  say,  the  total  commission  received  by  all  intermediaries 
between  the  defendant  and  the  jobber  from  or  to  whom  the 
shares  were  actually  bought  or  sold.  As,  however,  it  is  not 
necessary  for  the  decision  in  this  case  to  dwell  upon  the  con- 
siderations that  naturally  arise  from  such  conduct,  I  shall 
say  nothing  further  as  to  the  behaviour  of  the  plaintiff  in  the 
matter,  although  in  my  eyes  it  furnishes  abundant  matter  for 
comment. 

I  ought  to  add  that  it  was  strongly  urged  upon  us  that  the 
so-called  commissions  charged  by  the  London  stockbroker 
were  not  exorbitant  when  regarded  as  commissions.  It  may 
be  BO,  although  I  can  find  in  the  evidence  no  trace  of  any 
agreement  as  to  any  limit  of  the  amount  to  be  added  on 
by  the  London  brokers  to  obtain  this  so-called  ''net  price." 
But,  however  this  may  be,  I  confess  that  such  considerations 
do  not  weigh  with  me  in  determining  the  rights  of  the 
parties.  A  practice  by  which  the  broker's  client  has  not 
the  benefit  of  the  actual  price  obtained  by  the  broker,  but 
only  of  so  much  as  the  broker  chooses  to  allow,  is  open  to 
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the  gravest  abuse.  On  the  Stock  Exchange  securities  may  in 
the  course  of  a  day,  or  even  of  a  much  shorter  time,  vary  in 
price,  and  a  broker  who  considers  that  he  has  no  duty  to  report 
the  actual  price  of  the  transaction  to  his  client,  or  to  give  him 
the  whole  benefit  of  the  transaction  he  has  carried  out  on 
behalf  of  his  principal,  is  always  under  the  temptation  of 
making  a  profit  by  the  transaction  at  the  expense  of  his 
customer,  and  often  may  do  so  without  running  the  least  risk 
of  detection.  Such  behaviour  on  the  part  of  a  broker  appears 
to  me  to  come  under  that  class  of  oases  dealt  with  in  the  case  of 
Robinson  v.  MoUett  (1),  so  that  not  even  proving  a  usage  on  the 
market  would  make  the  principal  liable,  because  it  would  be  a 
usage  which  really  changes  the  character  of  the  broker  and  the 
nature  of  the  dealing.  If  that  be  so,  the  question  whether  or  not, 
in  the  particular  instances  which  go  to  make  the  account  sued  on 
in  the  present  case,  the  London  broker  has  in  fact  abused  his 
opportunities  in  the  sense  of  making  exorbitant  profits  appears 
to  me  to  be  wholly  irrelevant  to  the  question  we  have  to  decide. 
The  contract  which  the  plaintiff  made  with  the  London  broker 
was  one  by  which  he  might  make  profits,  and,  therefore,  was 
not  a  contract  of  brokerage,  whether,  or  not  any  or  exorbitant 
profits  were  in  fact  made. 

I  will  add  only  a  word  or  two  as  to  the  second  issue,  the  burden 
of  which  is  also  on  the  plaintiff,  namely,  that  the  contracts  in 
respect  of  which  indemnity  is  sought  were  in  fact  made  by  him. 
In  my  opinion  the  contracts  reported  to  the  defendant,  and 
which  formed  the  basis  of  this  action,  were  not  in  fact  made  by 
the  plaintiff.  Seeing  that  it  is  common  ground  that  the  pur- 
chases were  to  be  made  on  the  London  Stock  Exchange  through 
a  London  broker,  the  contract  notes  sent  by  the  plaintiff  to  the 
defendant  which  contained  the  alleged  contracts  represented 
contracts  which  never  were  in  fact  made.  The  prices  at  which 
they  represent  the  shares  to  have  been  bought  were  not  the  true 
prices,  but  were  in  all  cases  higher.  I  am  therefore  of  opinion 
that  the  plaintiff  has  failed  to  support  this  issue  also,  but,  inas- 
much as  the  contracts,  even  if  made,  were  in  my  opinion  wholly 
outside  his  authority,  the  point  becomes  immaterial.  For  these 
(1)  (1S76)  L.  E.  7  H.  L.  802.     . 
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reasons  I  think  that  the  judgment  of  the  learned  judge  was       c.  a. 
right  and  that  this  appeal  should  be  dismissed.  1908 


Fabwell  L.J.  read  the  following  judgment : — In  this  case  I 
regret  that  I  have  been  unable  to  oome  to  the  same  conclusion 
as  my  brothers,  although  I  entirely  agree  with  the  propositions 
of  law  enunciated  by  them,  and  I  feel  bound  to  express  my  own 
opinion. 

Any  one  who  employs  a  broker  on  the  London  Stock 
Exchange  to  buy  or  sell  stocks  or  shares  for  him  does  so,  in  the 
absence  of  express  contract,  on  the  terms  of  paying  the  usual 
commission,  or,  if  there  be  none  in  the  particular  market,  a 
reasonable  commission;  and  any  one  who  employs  a  country 
broker  to  buy  or  sell  through  a  London  broker  does  so,  in  the 
absence  of  express  contract,  on  the  terms  of  paying  the  country 
broker  his  usual  or  reasonable  commission  and  of  indemnifying 
him  against  that  of  the  London  broker.  The  employer  is,  of 
course,  entitled  to  know  the  amount  charged  by  both  brokers  in 
every  case,  but,  inasmuch  as  he  knows  or  must  be  taken  to  know 
that  some  commission  is  paid,  he  cannot  complain  of  non- 
disclosure of  the  amount  if  it  be  within  the  limits  of  the  broker's 
implied  authority  to  charge,  i.e.,  if  it  be  usual  or  reasonable. 
If  he  has  no  further  information,  he  has  only  himself  to  thank 
for  not  asking  for  it :  Baring  v.  Stanton  (1)  is  a  good  illustration 
of  this. 

In  the  present  case  the  defendant  instructed  the  plaintiff,  who 
is  a  Plymouth  stockbroker,  and  who  had  notified  her  by  circular 
that  he  was  willing  to  act  for  clients  by  employing  brokers  on 
the  London  Stock  Exchange,  to  buy  stock  for  her  on  the  Stock 
Exchange;  and  he  thereupon  instructed  his  London  brokers, 
and  they  bought  from  jobbers  in  the  usual  way,  and  sent  bJTn 
the  usual  bought  note,  except  that  they  charged  no  commission 
eo  nomine,  but  added  a  small  sum  (in  some  cases  nothing  at  all) 
to  the  price  as  remuneration,  the  amount  not  being  specified, 
but  being  added  to  the  price  under  the  term  ''net."  The 
plaintiff  then  sent  to  the  defendant  a  bought  note  charging  her 
the  same  sum  as  he  had  paid  the  London  brokers,  but  omitting 
(1)  (1876)  3  Oh.  D.  502. 
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the  word  **  net/'  and  adding  a  small  sum  expressed  to  be  for  his 
own  commission.  It  is  not  suggested  that  the  plaintiff  made 
any  profit  beyond  his  own  declared  commission,  or  that  he  did 
not  pay  the  fall  amount  to  the  London  brokers,  or  that  the  latter 
did  not  buy  from  jobbers,  or  that  they  charged  any  improper 
or  unreasonable  amount,  or  that  either  of  them  intended  that 
the  London  brokers  should  act  otherwise  than  as  a  broker ;  and 
it  is  admitted  that  in  no  case  has  the  amount  charged  to  the 
defendant  in  respect  of  the  remuneration  of  both  brokers  exceeded 
or  even  equalled  the  amount  that  either  one  of  them  alone  would 
have  been  entitled  to  charge  as  the  usual  commission. 

On  these  facts  it  is  contended,  and  the  learned  judge  has 
drawn  the  inference,  that  the  London  broker  was  not  acting  as 
broker  at  all,  but  as  principal.  He  has  not  disbelieved  the 
plaintiff  or  the  London  broker — ^indeed,  he  has  expressed  his 
sympathy  with  the  plaintiff  and  his  dissatisfaction  with  the 
defendant's  conduct ;  but,  notwithstanding  this,  he  has  drawn 
an  inference  from  the  documents  and  circumstances  of  the  case 
adverse  to  the  plaintiff.  The  grounds  for  drawing  such  an  inference 
are  as  available  for  the  Court  of  Appeal  as  for  the  judge  of  first 
instance,  and  I  therefore  feel  no  hesitation  in  dealing  with  it. 
Further,  no  defence  on  this  ground  is  pleaded,  and  the  point,  on 
which  evidence  of  custom  might  have  been  called  by  the  plain- 
tiff, was  sprung  upon  the  plaintiff  at  the  trial.  The  contention, 
as  I  understand  it,  is  this.  The  employment  of  a  broker  on  the 
Stock  Exchange  necessitates  not  only  the  purchase  by  him  from 
a  jobber  on  the  client's  behalf,  but  also  the  charge  of  a  brokerage 
commission ;  in  this  case  no  such  commission  is  charged  eo 
nomine ;  therefore  the  broker  cannot  have  been  acting  as  broker, 
but  must  be  regarded  as  a  principal.  As  my  learned  brothers 
as  well  as  Bucknill  J.  think  this  is  correct,  I  have  great  diffidence 
in  adhering  to  my  own  opinion.  But  I  am  utterly  unable  to 
follow  the  reasoning  as  applied  to  the  facts  of  this  particular 
case.  If  a  question  arises  whether  a  man  is  acting  as  broker  or 
principal,  and  the  notes  express  that  he  ''  sells  to  "  and  does  not 
**  buy  for  "  the  other,  or  if  it  appears  that  he  adds  to  the  jobber's 
price  such  sum  as  he  thinks  the  deal  will  bear,  irrespective  of 
any  limit  of  the  usual  brokerage  commission,  or  if  he  does  not 
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in  fact  buy  from  a  jobber  on  behalf  of  his  principal  at  all,  I 
should  have  no  hesitation  in  holding  him  to  be  dealing  as  a  prin- 
cipal and  not  as  a  broker.  The  charges  in  excess  of  the  proper  ' 
brokerage  would  prevent  him  from  setting  up  that  he  is  a  broker, 
for  he  has  then  no  excuse  for  his  overcharges,  and  cannot  be 
allowed  to  set  up  his  own  wrong-doing.  But  no  such  considera- 
tions apply  to  a  case  like  the  present.  Take  the  cases  where 
nothing  is  charged.  The  broker  •'  buys  for  "  his  employer  and 
charges  him  nothing.  I  cannot  bring  myself  to  say  that  the  latter 
can  repudiate  the  bargain  and  leave  the  agent  to  bear  the  loss, 
because  he  has  done  his  work  for  nothing.  The  same  con- 
siderations apply  to  all  the  cases  where  a  smaller  sum  than  the 
proper  brokerage  commission  is  charged.  The  buyer  is  in  no 
difficulty  in  asserting  that  he  bought  as  broker,  for  he  has  no 
overcharge  or  misconduct  to  explain  away.  He  has  merely 
charged  less  brokerage  than  he  was  entitled  to  charge,  and  he  has 
not  charged  it  in  the  name  of  brokerage  at  all.  If  the  principal 
chooses  to  inquire,  he  will  be  told  the  details ;  if  he  does  not,  he 
has  only  himself  to  blame ;  but  in  both  cases,  as  there  is  no 
overcharge,  he  has  nothing  to  complain  of.  I  fail  to  see  why, 
because  in  some  cases  dishonest  brokers  might  unduly  load  the 
bargains  of  careless  clients,  an  honest  broker  should  suffer  from 
his  own  and  his  London  broker's  generosity,  and  that  a  defen- 
dant who  has  been  characterized  as  dishonest  throughout  should 
be  allowed  to  escape  her  just  liabilities. 

It  is  said  that  there  is  no  evidence  of  any  custom  to  charge 
"  net,"  as  was  done  by  the  London  brokers ;  but  the  plaintiff  had 
no  opportunity  of  calling  such  evidence,  and  no  evidence  is 
necessary  to  prove  that  London  brokers  are  entitled  to  commis- 
sion ;  and,  when  it  is  once  conceded  that  the  amount  charged 
under  the  "net"  arrangement  is  always  less  than  such 
commission,  it  is  obvious  that  no  custom  is  required  to  enable 
the  broker  to  charge  less  than  he  is  entitled  to.  It  becomes  then 
a  mere  matter  of  non-disclosure  of  an  immaterial  circumstance, 
namely,  the  amount  by  which  the  commission  which  the  London 
broker  was  entitled  to  charge  was  reduced  by  him  for  the  benefit 
of  his  client.  The  case  relied  on  of  Stange  v.  Ixmitz  (1)  has 
(1)  14  Times  L.  B.  468. 


C.A. 
1908 


Johnson 

V, 

Kbablet. 

ntfwellL.J. 
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C.  A. 
1908 


Johnson 

V, 

Keablby. 
Farwell  L.  J, 


nothing  to  do  with  facts  such  as  I  have  stated.  It  was  simply 
an  illustration  of  the  principle  that  an  agent  to  buy  or  sell  cannot 
as  principal  sell  to  or  buy  from  his  own  principal.  There  is 
nothing  new  in  this  doctrine,  of  which  RothschUd  v.  Brookman  (1) 
is  one  of  the  earliest  illustrations.  In  my  opinion  the  appeal 
ought  to  succeed. 

Appeal  disnd8sed. 

Solicitors  for  plaintiff :  Law  <t  W(yrsgamyfor  Bickle  dt  WUcocks^ 
Plymouth. 

Solicitor  for  defendant :  H.  DoheU,  for  J.  P.  DobeU,  PlymotUh. 

B.  L. 


1908 
May  26. 


MATTINSON  i;.  BINLEY. 

Bread^Sale  UherwUe  than  by  Weight^Bread  Act,  1836  (6  <fe  7   WHl  4, 

c.  37),  «.  4. 

Although  it  Lb  not  necessary  in  order  to  constitute  a  sale  of  bread 
by  weight  within  the  meaning  of  s.  4  of  the  Bread  Act,  1836,  that 
the  bread  should  be  weighed  at  the  yery  instant  of  sale,  it  must  be 
weighed  at  a  time  before  and  with  reference  to  the  sale. 

The  respondent  weighed  a  loaf  which  then  weighed  2lbe.,  but  placed 
the  loaf  aside  for  consumption  in  his  own  household.  Twelye  hours 
later  the  loaf  was,  by  mistake,  sold  by  the  respondent's  brother-in-law, 
acting  on  his  behalf.  At  the  time  of  the  sale  the  loaf  was  not  weighed, 
and  in  fact  was  1^  ozs.  under  2  lbs.,  the  loss  in  weight  being  due  to 
evaporation  which  had  taken  place  since  it  was  weighed  twelve  hoiin 
previously : — 

ffdd,  that  the  loaf  had  not  been  sold  by  weight  within  the 
meaning  of  s.  4  of  the  Bread  Act,  1836,  inasmuch  as  there  had  been 
no  weighing  with  reference  to  the  sale,  and  that  the  respondent  had 
therefore  committed  an  offence  under  the  section. 

Cox  y.  Bleines,  [1902]  1  K.  B.  670,  explained. 

Gasb  stated  by  justices  for  the  county  of  Northampton. 

An  information  was  laid  under  s.  4  of  the  Bread  Act,  1836,  by 

the  appellant  Mattinson  charging  that  the  respondent  Thomas 

Binley  on  November  SO,  1907,  at  the  parish  of  Kettering,  then 

being  a  baker  out  of  the  city  of  London  and  the  liberties  thereof 

(1)  (1831)  2  Dow  &  a.  188. 


V. 
BiNLKY. 
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beyond  the  weekly  bills  of  mortality  and  ten  miles  of  the  Boyal        1908 
Exchange,  unlawfully  did  sell  a  certain  loaf  of  bread  otherwise  mattinson 
than  by  weight,  the  loaf  not  being  such  bread  as  is  usually  sold 
under  the  denomination  of  French  or  fancy  bread  or  rolls. 

At  the  hearing  before  the  justices  the  following  facts  were 
proved  or  admitted  : — 

The  appellant  was  a  duly  appointed  inspector  of  weights  and 
measures  for  the  division  of  the  county  in  which  Kettering  is 
situated,  and  the  respondent  was  a  baker  carrying  on  business 
in  Kettering. 

About  6.80  P.M.  on  November  80  a  woman,  acting  as  agent 
for  and  at  the  request  of  the  appellant,  entered  the  respondent's 
shop  and  asked  for  ^'  a  loaf  of  bread."  A  cottage  loaf  was 
handed  to  her  by  the  respondent's  brother-in-law,  and  the 
woman  paid  i^d.  for  it,  such  being  the  usual  price  of  a  hal  - 
quartern  loaf.  The  loaf  was  not  weighed  in  the  presence  of  the 
woman  before  it  was  sold.  The  appellant  thereupon  entered 
the  shop  and  weighed  the  loaf  of  bread.  The  loaf  was  1^  ozs. 
under  2  lbs.  The  respondent  came  into  the  shop  whilst  the 
appellant  was  weighing  the  bread,  and  the  appellant  told  him 
the  bread  was  1}  ozs.  under  2  lbs. 

The  loaf  had  been  taken  out  of  the  oven  at  about  6.80  a.m. 
on  November  80.  The  respondent  had  then  weighed  the  loaf 
separately,  and  it  was  a  2  lb.  loaf,  but  being  a  bad  shape  it  had 
for  that  reason  been  put  on  one  side  by  the  respondent  for 
consumption  in  his  own  house,  and  it  had  been  afterwards  sold 
by  mistake  by  the  respondent's  brother-in-law,  acting  on  behalf 
of  the  respondent.  At  the  time  of  the  sale,  which  took  place 
about  twelve  hours  after  the  loaf  had  been  weighed,  the  loaf 
weighed  1}  ozs.  under  2  lbs.,  and  the  loss  in  weight  was  due  to 
evaporation  after  the  loaf  was  weighed  and  before  it  was  sold. 

The  justices  were  of  opinion  that  upon  the  above  facts  there 
was  no  evidence  upon  which  they  could  lawfully  find  that  the 
respondent  had  sold  bread  otherwise  than  by  weight  within  the 
meaning  of  s.  4  of  the  Bread  Act,  1886  (1),  because  he  had  in  fact 

(1)  BreadAot,1836,8.4:  <<Aiidbe  sold  beyond  the  limits  atoroBaid 
it  enacted,  that  from  and  after  the  shall  be  sold  by  the  several  iMkkers 
commencement  of  this  Act  all  bread     or    sellers    of    bread    respectively 


V. 
BiKLKT. 
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1908       weighed  the  bread  before  it  was  sold  to  the  woman,  and  they 
111TTIH80H  accordingly  dismissed  the  information. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
justices  could  lawfully  have  found  that  the  sale  above  described 
was  a  sale  of  bread  otherwise  than  by  weight  within  the  meaning 
of  s.  4  of  the  Bread  Act,  1836. 

R.  D.  Muir,  for  the  appellant.  Weighing  the  loaf  twelve  hours 
before  the  sale  was  too  remote.  There  was  therefore  no  sale 
by  weight.  Although  bread  may  have  been  weighed  before  the 
time  of  sale,  if  it  is  in  fact  light  at  the  time  of  sale  there  is  not 
a  sale  by  weight :  Cox  v.  Bleines  (1);  Welch  v.  Cutler  (2) ;  Jones 
V.  Huxtable.  (8) 

O.  W.  Powers,  for  the  respondent  Whether  there  is  a  sale 
by  weight  or  not  is  a  question  of  fact.  The  weighing  need  not 
be  at  the  time  of  sale.  The  requirements  of  s.  4  of  the  Bread 
Act,  1886,  are  complied  with  if  the  bread  is  weighed  previously 
to  its  being  sold.  The  effect  of  the  cases  which  have  been  cited 
is  that,  if  it  is  found  that  the  weight  of  the  loaf  is  less  than  that 
which  was  said  to  be  its  weight  at  the  time  it  was  sold,  a 
presumption  arises  that  it  was  sold  otherwise  than  by  weight. 
In  the  present  case  that  presumption  is  rebutted  because  the  bread 
was  in  fact  weighed  before  it  was  sold :  Mitton  v.  Broke  (4) ;  Jones 
V.  Huxtable  (8) ;  Cox  v.  Bleines.  (1) 

[The  Bread  Act,  1886,  s.  7,  was  also  referred  to.] 


beyond  the  said  limits  by  weight;  hinder  any  such  baker  or  seller  of 

and  in  case  any  baker  or  seller  of  bread   from  selling  bread   usually 

bread  beyond  the   limits  aforesaid  sold   under    the    denomination    of 

shaUsellor  cause  to  be  sold  bread  in  French    or    fancy   bread    or    rolls 

any  other  manner  than  by  weight,  without    previously   weighing    the 

then  and  in  such  case  every  such  same." 

baker  or  seller  of  bread  shall  for  The  **  limits  aforesaid  "  are  *'  the 

every  such  offence  foiieit  and  pay  city  of  London  and  liberties  thereof, 

any  sum  not  exceeding  forty  shil-  and  beyond  the  weekly  bills  of  mor- 

lings,  which  the  magistrate  or  magis-  tality  and  ten  miles  of  the  Boyal 

trates,    justice   or    justices    before  Exchange." 

whom   such   offender   or  offenders  (1)  [1902]  1KB.  670. 

shall  be  convicted  shaU  order  and  (2)  (1905)  69  J.  P.  149. 

direct:  Provided  always,  that  nothing  (3)  (1867)  L.  B.  2  Q.  B.  460. 

in  this  Act  contained  shall  extend  or  (4)  (1869)  33  J.  P.  821. 
be  construed  to  extend  to  prevent  or 
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LoBD  Alyerstonb  CJ.  I  am  of  opinion  that  the  justices  have  1908 
misunderstood  the  law  applicable  to  this  case.  It  is  possible  mattikson 
that  they  may  have  had  my  judgment  in  Cox  v.  Bleine9{l)  ^^l^ 
brought  to  their  attention,  and  if  they  understood  the  sentence 
contained  in  it,  **  either  before  it  is  sold  or  exposed  for  sale  or 
else  if  necessary  in  the  presence  of  the  customer,"  to  mean 
that  it  is  sufficient  if  the  bread  is  weighed  at  any  time  whatever 
before  it  is  sold,  they  may  have  been  misled.  I  do  not  say  it  is 
necessary  that  the  bread  which  is  sold  should  be  weighed  at  the 
very  instant  it  is  handed  over.  In  my  opinion  the  true  rule  is 
that  which  I  intended  to  express  in  Cox  v.  Bleines  (1),  following 
the  judgment  of  Blackburn  J.  in  Janes  v.  Huxtable.  (2)  He  said : 
"  I  do  not  think  it  is  obligatory  on  the  seller  to  weigh  at  the  time 
of  sale  ;  but  unless  the  loaf  were  weighed  then  or  shortly  before, 
inasmuch  as  it  was  proved  that  bread  soon  loses  weight,  there 
would  be  strong  evidence  to  shew  that  the  seller  was  not  selling 
by  weight."  Sh6e  J.  said :  "  The  statute  does  not  compel  a 
seller  to  weigh  the  bread  at  the  time  of  sale,  but  in  order  to  sell 
by  weight  it  was  incumbent  on  the  appellant  to  ascertain  before 
selling  that  what  is  understood  as  a  4  lb.  loaf  was  a  4  lb.  loaf." 
Shee  J.  added  another  test  to  that  given  by  Blackburn  J., 
namely,  that  the  loaf  must  be  weighed  at  a  time  when  the  seller 
could  practically  say  it  was  a  4  lb.  loaf  which  was  handed  over. 
Lush  J.  went  rather  further  and  said  it  must  be  weighed  at  the 
time  of  sale.  I  do  not  understand  that  to  mean  at  the  actual  moment 
of  sale,  but  that  it  must  be  weighed  under  such  circumstances 
that  it  can  be  taken  to  be  a  weighing  with  reference  to  the  sale. 
In  the  present  case  all  that  was  before  the  justices  was  that  at 
6.80  in  the  morning,  when  the  loaf  was  taken  out  of  the  oven,  it 
was  weighed  and  found  to  weigh  the  proper  weight,  2  lbs.  Then  it 
was  left  for  twelve  hours — strangely  enough,  not  being  intended 
to  be  sold — and  then  sold.  The  justices  thought  that  was  not  a 
sale  otherwise  than  by  weight,  as  the  seller  had  in  fact  weighed 
the  bread  before  it  was  sold,  meaning  thereby  twelve  hours  before 
it  was  sold.  In  my  opinion  there  was  no  evidence  that  there  was 
a  sale  by  weight  in  the  sense  of  there  being  a  weighing  with 
reference  to  the  sale.  In  so  far  as  the  word  '*  before  "  was  used 
(1)  [1902]  1  K  B.  670.  (2)  L.  E.  2  a  B.  460. 

Vol.  n.  1908.  2  N  2 
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1906        in  my  judgment  in  Cox  ▼.  EUuum  (1)  I  do  not  think  it  on^t  to 

UjLmMmom  ^^^  heea  misunderstood.    I  did  not  mean  any  time  b^re  the 

BnuT      ^^  ^^^  ^^  ^  ^^^  before  and  with  referenee  to  the  sale.    I  think 

in  this  case  the  justices  ought  to  have  ccmyicted  ;  and  the  ease 

cj.        most  go  bock  for  them  so  to  deal  with  the  matter. 

Dabliko  J.  I  am  of  the  same  opinion.  I  think  that  to  sell 
an  article  by  weight  means  to  sell  it  by  its  weight  at  the  time  of 
the  selling,  and  not  by  what  was  ascertained  by  weighing  to 
have  once  been  the  weight  of  it.  Whether  a  weighing  which 
took  place  some  time  before  the  sale  would  saffice  or  not  most,  I 
think,  depend  to  some  extent  on  the  nature  of  the  article  sold, 
as,  for  example,  whether  it  was  bread,  or  gold  or  marble.  If 
gold  or  marble  were  sold  the  seller  could  reasonably  say,  "  I 
weighed  it  only  a  week  ago  with  a  view  to  selling  it,  and  when  I 
sold  it  I  sold  it  by  the  weight  it  had  a  week  ago ;  and  it  is 
notorious  that  marble  and  gold  do  not  vary  in  weight  in  such  a 
time  as  that."  Bat  if  the  same  argument  be  applied  to  bread, 
it  is  obvious  that  it  is  thoroughly  fallacious;  and  what  has 
been  done  in  this  case  is  to  make  use — ^innocently  I  think — of 
a  weighing  which  was  no  kind  of  test  of  the  weight  of  the  article 
when  it  was  sold,  as  being  sufficient  to  prove  a  sale  by  weight. 
I  agree  that  the  appeal  must  be  allowed. 

Sutton  J.    I  agree  with  the  judgment  of  the  Lord  Chief  . 
Justice. 

C(ue  remitted. 

Solicitors  for  appellant :  Shaiye,  Pritchard  d-  Co.,  for  H.  A. 
MiUingion,  Northampton. 

Solicitor  for  respondent :  P.  ff.  Wetibjoi'  T.  Watson  Wright, 
Leicester. 

(1)  [1902]  1  K.  B.  670. 

J.  E.  A. 
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JONES    V.  SHERVINGTON.  ^  ^!f  „, 

May  28,  29  ; 
Licensing  Act§ — Sale  to   GhUdrm — Prohibition  of— Exertions— Intoxicating       Juns2. 

Liquors  {Sale  to  Children)  Act,  1901  (1  Edw.  7,  c.  27),  s,  2.  

The  holder  of  a  licence  who  sells  or  delivers  intoxicating  liquor  to  a 
person  under  the  age  of  fourteen  years  in  a  corked  and  sealed  vessel  in 
a  quantity  of  not  less  than  one  reputed  pint,  for  consumption  off  the 
premises  only,  does  not  commit  an  offence  under  s.  2  of  the  Intoxicating 
Liquors  (Sale  to  Children)  Act,  1901,  even  though  the  intoxicating 
liquor  is  not  of  a  kind  commonly  sold  in  a  corked  and  sealed  vessel ; 
inasmuch  as  the  effect  of  the  exception  contained  in  the  section  is  to 
enable  the  licence-holder  to  so  sell  or  deliver  not  merely  intoxicating 
liquor  which  is  ordinarily  sold  in  a  corked  and  sealed  vessel,  but  any 
intoxicating  liquor  which  is  in  fact  in  a  corked  and  sealed  vessel. 

Case  stated  by  a  metropolitan  magistrate. 

An  information  was  laid  by  the  respondent  Shervington,  a 
sub-divisional  inspector  of  the  Metropolitan  Police,  under  the 
Intoxicating  Liquors  (Sale  to  Children)  Act,  1901,  s.  2  (1), 
against  the  appellant  Bebecca  Jones,  charging  that  she  on 
January  27, 1908,  being  a  licensed  person  within  the  intent  and 
meaning  of  the  Licensing  Acts,  1828  to  1904,  did  unlawfully 
knowingly  sell  certain  intoxicating  liquor,  to  wit,  one  reputed 
pint  of  beer,  to  a  person  under  the  age  of  fourteen  years,  to  wit, 
one  Dolly  Balmforth,  aged  nine  years,  for  consumption  off  her 
licensed  premises,  the  said  intoxicating  liquor  not  being  such  as 
is  sold  or  delivered  in  corked  or  sealed  vessels. 

(1)  Intoxicating  Liquors  (Sale  to  pint  for  consumption  off  the  pre- 
Children)  Act»  1901,  s. '2:  *' Every  mises   only,  shall   be   liable   to    a 
holder  of  a  licence  who  knowingly  penalty  ....'' 
sells  or  delivers  ....  save  at  the  Sect.  5  :     '*  The    term    *  corked ' 
residence  or  working  place  of  the  means  closed  with  a  plug  or  stopper, 
purchaser,   any  description    of  in-  whether  it  is  made  of  cork,  or  wood, 
toxicating  liquor  to  any  person  under  or  glass,  or  some  other  material, 
the  age  of  fourteen  years  for  con-  "The  expression  'sealed'  means 
sumption  by  any  person  on  or  off  the  secured  with  any  substance  without 
premises,  excepting  such  intoxicat-  the  destruction  of  which  the  cork, 
ing  liquors  as  are  sold  or  delivered  plug,  or   stopper   cannot  be  with- 
in  corked   and   sealed    vessels   in  drawn." 
quantities  not  less  than  one  reputed 

2  N  2                                             2 
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1906  Upon  the  bearing  of  the  mformatioii  the  following  twets  were 

jotbb      proved  or  admitted : — 
SHxvmre-       '^^  appellant  was  the  licensee  of  the  Black  Horse  pablic- 
TOT.       house,  10,  Bedfordbory,  W.C. 

On  January  27,  1908,  one  Ellen  Balmforth  sent  her  daughter, 
a  child  aged  nine  years,  to  the  Black  Horse,  and  the  child  was 
provided  by  her  mother  with  an  empty  bottle  for  the  purpose 
of  obtaining  at  the  Black  Horse  one  pint  of  beer  for  consumption 
off  the  premises. 

The  child  was  supplied  by  the  appellant's  barman  with  one 
imperial  pint  of  beer,  which  he  drew  from  a  beer  engioe  into  a 
pint  measure  and  then  poured  into  the  bottle,  but  before  the 
beer  was  sold  to  her  or  the  bottle  containing  the  beer  was 
delivered  to  her  the  barman  securely  corked  and  sealed  the 
bottle  within  the  meaning- of  s.  5  of  the  Intoxicating  Liquors 
(Sale  to  ChUdren)  Act,  1901. 

On  behalf  of  the  respondent  it  was  contended  that  the  appellant 
had  been  guilty  of  the  offence  charged  against  her  in  the  infor- 
mation, as  the  intoxicating  liquor  sold  and  delivered  to  the  child 
under  the  circumstances  hereinbefore  set  forth  was  not  within 
the  exception  specified  in  s.  2  of  the  Intoxicating  Liquors  (Sale 
to  Children)  Act,  1901,  as  it  was  not  such  intoxicating  liquor  as 
is  commonly  sold  or  delivered  in  corked  and  sealed  vessels  within 
the  meaning  of  the  exception  in  s.  2,  it  not  being  bottled  beer. 
Famdale  v.  Dillon  (1)  was  relied  upon  in  support  of  that  contention. 

On  behalf  of  the  appellant  it  was  contended  that  the  decision 
in  Famdale  v.  Dillon  (1)  did  not  apply,  and  that  upon  the  above 
stated  facts  the  appellant  was  not  guilty  of  any  offence  within 
the  meaning  of  the  Act  of  1901. 

The  magistrate  held,  upon  the  authority  of  the  above-mentioned 
case,  that  the  appellant  was  guilty  of  the  offence  charged  in  the 
information  and  accordingly  convicted  her. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
magistrate  came  to  a  correct  determination  in  point  of  law. 

Avoi-y,  K.C,  and  Forrest  Fulton,  for  the  appellant.  The  magis- 
trate, in  convicting  the  appellant,  acted  upon  a  passage  in  the 

(1)  [1907]  2  K  B.  518. 
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judgment  of  Darling  J.  in  Famdale  v.  DiUon  (1),  where  he  stated       1908 
that  the  exception  in  s.  2  means  such  intoxicating  liquors  as  are      jonis 
ordinarily  sold  in  corked  and  sealed  vessels.    That  was,  however,   aHEBviHo- 
a  mere  dictum,  and  not  necessary  for  the  purpose  of  deciding  the       ton. 
question  then  before  the  Court ;  and,  further,  that  view  of  the 
meaning  of  the  exception  is  erroneous.    The  exception  refers  to 
such  intoxicating  liquors  as  are  in  fact  sold  or  delivered  in  corked 
and  sealed  vessels.    The  object  of  the  Act  as  shewn  by  the 
authorities  was  to  prevent  a  child  under  the  age  of  fourteen  from 
abstracting  the'  contents  of   a  vessel  of   intoxicating  liquor : 
Brooks   V.  M<uon  (2) ;    Mitchell   v.   Crawskaw  (8) ;    Macey   v. 
McKenzie.  (4)     The  exception  applies  not  only  when  the  liquor 
is  sold,  but  also  when,  though  not  sold,  it  is  delivered  in  a 
corked  and  sealed  vessel,  which  shews  that  it  is  not  limited  to  a 
sale  of  such  liquors  as  are  customarily  sold  in  corked  and  sealed 
vessels.    If,  therefore,  on  the  particular  occasion  in  question  the 
intoxicating  liquor  is  either  sold  or  delivered  in  a  vessel  which  is 
in  fact  corked  and  sealed,  the  case  is  brought  within  the  language 
of  the  exception  in  s.  2  and  no  offence  is  committed. 

Danckwerts,  K.C.,  and  Bodkin^  for  the  respondent.  The  view 
expressed  by  Darling  J.  in  Famdale  v.  Dillon  (1),  which  was  con- 
curred in  by  A.  T.  Lawrence  J.,  is  correct.  In  order  to  ascertain 
the  objects  of  a  statute  its  title  must  be  looked  at:  Reg.  v. 
Cockerton.  (6)  The  title  of  this  Act,  **  An  Act  to  prevent  the 
Sale  of  Intoxicating  Liquors  to  Children,"  shews  clearly  what  its 
object  was,  and  s.  2,  in  order  to  carry  out  that  object,  first  enacts 
a  total  prohibition  of  the  sale  of  '*  any  description  of  intoxicating 
liquor"  to  children.  Then  follow  the  exceptions,  first,  in  the 
case  of  a  sale  or  delivery  at  the  residence  of  the  purchaser,  in 
which  case  it  is  not  likely  that  the  vessel  containing  the  liquor 
would  come  into  the  hands  of  a  child ;  and,  secondly,  in  the  case 
of  ''  such  intoxicating  liquors  as  are  sold  or  delivered  in  corked 
and  sealed  vessels."  The  absence  from  this  latter  exception  of 
the  words  ''  of  any  description  "  is  to  be  noted,  and  the  use  of 
the  words  ''  as  are  sold,"  with  the  change  from  the  singular  to 

(1)  [1907]  2  K  B.  613.  (3)  [1903]  1 K  B.  701. 

(2)  [1902]  2  K.  B.  743.  (4)  (1903)  67  J.  P.  261. 

(6)  [1901]  1  K.  B.  726. 
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1906       the  ploraly  import  the  idea  of  common  practice,  and  shew  &at 

Joins      the  exception  was  only  intended  to  apply  to  such  liquors  as  are 

BHKBTnfo-  ^B^^Uy  sold  in  bottles  already  corked  and  sealed.    In  the  present 

TON.  ease  the  bottle  belonged  to  the  purchaser,  and  therefore  there 
was  a  sale  immediately  the  beer  was  poured  into  the  bottle,  and 
consequently  there  was  no  sale  in  a  corked  and  sealed  bottle. 
The  object  the  Legislature  had  in  view  was  to  make  it  as  difficult 
as  possible  to  sell  intoxicating  liquor  to  children. 

Avory,  K.C.,  in  reply.  The  question  as  to  when  a  sale  techni- 
cally takes  place  is  immaterial  for  the  purpose  of  construing  the 
licensing  statutes,  inasmuch  as  the  word  "  sale  "  is  used  in  the 
popular  sense.  The  title  of  the  Intoxicating  Liquors  (Sale  to 
Children)  Act,  1901,  is  not  **  An  Act  to  Prevent  Children  fre- 
quenting Public-houses,"  but "  An  Act  to  Prevent  the  Bale  of 
Intoxicating  Liquors  to  Children."  Bottled  beer  is  habitually 
sold  by  publicans  and  grocers.  There  is  therefore  nothing  in 
the  Act  of  1901  to  prevent  a  child  buying  a  bottle  of  bottled  beer. 
The  Act  of  1901  repealed  the  Intoxicating  Liquors  (Sale  to 
Children)  Act,  1886  (49  &  50  Vict.  c.  56),  which  prohibited  the 
sale  of  intoxicating  liquors  to  children  for  consumption  on  the 
premises.  The  Act  of  1886  was  repealed  because  it  was  found 
tiiat  mere  prohibition  of  the  sale  to  children  for  consumption  on 
the  premises  was  not  sufficient  to  prevent  the  children  from 
drinking  the  beer  out  of  an  open  jug  or  vessel  while  they  were 
carrying  it  to  the  person  by  whom  they  were  sent  to  fetch  it. 
The  whole  object  of  the  repeal  of  the  Act  of  1886  and  the  substi- 
tution of  the  Act  of  1901  was  to  prevent  the  child  drinking  the  beer 
in  the  public-house  or  on  the  way  home  without  being  detected, 
and  the  later  statute  therefore  enacted  that  the  bottle  must  be  so 
sealed  that  the  contents  could  not  be  abstracted  without  detection. 
The  words  ''  as  are  sold  "  in  s.  2  of  the  Intoxicating  Liquors 
(Bale  to  Children)  Act,  1901,  are  not  to  be  read  idiomatically, 
nor  ought  the  word  "  usually  "  to  be  inserted  before  the  word 
''sold."  The  section  can  be  reasonably  construed  without 
importing  any  additional  word.  In  the  present  case  the  liquor 
was  such  intoxicating  liquor  as  was  sold  in  a  corked  and 
sealed  vessel. 

Cur,  adv.  vult 
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June  2.  LoBD  Alvbbstonb  G.J.  read  the  following  judgment :  i908 
— This  was  an  appeal  against  a  conviction  under  s.  2  of  the  j^i^ 
Intoxicating  Liquors  (Sale  to  Children)  Act,  1901.  The  facts,  q„^^q, 
which  are  not  in  dispute,  are  that  a  girl  nine  years  old  was  ton. 
sent  with  a  bottle  to  a  public-house  to  fetch  a  pint  of  beer,  and 
the  barman  of  the  appellant,  the  licensee,  put  a  pint  of  beer  into 
the  bottle  and  then  corked  and  sealed  it,  in  accordance  with  s.  5. 
The  question  is  whether  under  these  circumstances  the  appellant 
was  properly  convicted.  In  my  opinion  this  conviction  cannot 
be  supported.  Sect.  2  creates  two  criminal  offences — one  on  the 
part  of  the  holder  of  the  licence  who  knowingly  sells  or  delivers, 
or  allows  any  person  to  sell  or  deliver  to  a  person  under  the  age 
of  fourteen  years  any  description  of  intoxicating  liquor  except 
such  intoxicating  liquors  as  are  sold  or  delivered  in  corked  and 
sealed  vessels;  the  other  by  a  person  who  knowingly  sends  a 
child  to  a  place  where  intoxicating  liquors  are  sold  or  delivered 
for  the  purpose  of  obtaining  any  description  of  intoxicating  liquor 
except  as  aforesaid.  No  question  arises  here  under  the  second 
part  of  the  section,  though  it  has  to  be  considered  in  connectipn 
with  the  arguments  used  before  us.  I  am  of  opinion  that  there 
was  no  evidence  upon  which  the  appellant  could  properly  be 
convicted.  The  statute  does  not  prohibit  persons  under  the  age 
of  fourteen  years  going  on  to  licensed  premises ;  what  it  does 
prohibit  is  their  being  supplied  with  intoxicating  liquors,  except 
such  as  are  sold  or  delivered  in  corked  and  sealed  vessels,  and 
any  one  sending  a  person  under  the  age  of  fourteen  years  to 
obtain  liquors  except  such  as  are  corked  and  sealed.  It  is 
suggested  that  the  true  construction  of  the  words  ''excepting 
such  intoxicating  liquors  as  are  sold  or  delivered  in  corked  and 
sealed  vessels  "  is  such  intoxicating  liquors  as  are  **  commonly 
sold,"  and  reliance  was  placed  upon  an  expression  in  the  judg- 
ment of  my  brother  Darling  in  Famdale  v.  DiUon.  (1)  In  that 
case  the  proceedings  were  against  the  parent  who  had  sent  his  son 
to  the  public-house  with  a  bottle,  and  the  only  point  decided  was 
that  there  was  no.  evidence  that  the  father  sent  the  son  to  obtain 
liquors  corked  and  sealed  or  in  quantities  of  not  less  than  one 
pint,  and  therefore  the  observations  of  my  brother  Darling  were 
(1)  [1907]  2  K.  B,  613. 
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1908       not  nec6B8ary  for  ihe  decisioD.    Bat  in  my  opinion  that  con- 

jomwB      stmction  cannot  properly  be  put  npon  these  words.    I  think  the 

SHurrnro-  ^^^  mean  such  intoxicating  liquors  as  are  in  &iot  sold  or 

TOT.  delivered  mnst  be  corked  and  sealed.  The  words  are  not  **  sold 
Loid  Airanune  and  delivered/'  and  the  use  of  the  word  *'  or  "  in  my  opinion  shews 
that  the  statute  was  intended  to  prevent  the  liquor  being  handed 
to  a  child  otherwise  than  in  a  corked  and  sealed  vessel.  To  con- 
strue tiie  words  as  meaning  such  intoxicating  liquors  as  are  com- 
monly sold  and  delivered  would  raise  aquestionof  great  uncertainty 
and  would  make  it  impossible  for  a  licensee  to  know  what  liquors 
he  might  properly  sell.  Such  a  construction  would,  I  think,  pro- 
hibit a  man  bottling  ofif  beer  which  was  supplied  to  him  in  a  barrel 
and  then  delivering  that  beer  in  corked  and  sealed  bottles ;  in 
fact,  the  only  construction  which  can  properly  be  put  upon  the 
words  is,  in  my  judgment,  that  they  prevent  the  licensee  from 
selling  such  intoxicating  liquors  to  a  child  unless  they  are 
delivered  in  corked  and  sealed  vessels.  The  object  of  the  statute, 
as  was  pointed  out  in  many  cases,  was  in  my  opinion  to  prevent 
liquor  being  sold  to  children  otherwise  than  in  corked  and  sealed 
bottles,  and  not  to  prevent  children  under  fourteen  from  going 
to  a  public-house.  This  was  the  ground  of  the  decision  on  which 
we  held  in  Brooki  v.  Mason  (1)  that  the  licensee  could  be  con- 
victed even  if  he  honestly  believed  that  the  vessel  was  properly 
corked  and  sealed.  In  the  same  way  in  Mitchell  v.  Cratoshaw  (2) 
it  was  pointed  but  by  my  brother  Ghannell  that  the  test  was  that 
the  bottle  must  be  so  secured  that  the  liquor  could  not  be  got  at 
without  detection.  It  was  suggested  on  behalf  of  the  respondent 
that  the  object  of  the  statute  was  to  prevent  young  children 
going  to  public-houses.  This  very  desirable  object  may  be  the 
result  of  the  statute,  but  when  the  statute  is  examined  it  cannot, 
in  my  opinion,  be  said  to  be  the  effect  of  the  enactment  so  far  as 
the  criminal  offences  created  by  s.  2  are  concerned.  The  latter 
part  of  the  section  contemplates  children  being  sent  to  public- 
houses  to  fetch  liquor  in  quantities  not  less  than  one  pint  in 
vessels  properly  corked  and  sealed.  Moreovei;,  this  Act  repealed 
the  Act  of  1886,  which  prohibited  the  sale  of  liquor  to  children 
under  the  age  of  thirteen  for  consumption  on  the  premises.  It 
(1)  [1902]  2  K.  B.  743.  (2)  [1903]  1  K.  B.  701. 
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follows  that  the  Legislatare  considered  that  the  protection  of  the        1908 
corked  and  sealed  bottle  was  sufficient.    The  respondent's  counsel      jonbs 
raised  the  further  point  that  the  offence  was  complete  when  the   gHERynro- 
beer  was  put  into  the  bottle,  because,  as  he  contended,  the  pro-        ^^* 
perty  then  passed.    This  may  be  so  if  the  technical  question  Lord  Ajventone 
of  when  the  property  passed  is  considered,  but  in  my  opinion, 
for  the  purpose  of  dealing  with  offences  under  the  Licensing 
Acts,  we  have  to  look  at  the  object  of  the  particular  enactment 
and  the  whole  transaction,  and  if  the  beer  was  never  delivered 
to  the  child  otherwise  than  in  a  corked  and  sealed  bottle,  it  is 
immaterial  whether  in  law  the  property  passed  at  an  earlier 
stage.    I  think  this  appeal  must  be  allowed  with  costs  and  the 
conviction  quashed. 

Dabung  J.  read  the  following  judgment: — I  agree  in  effect 
with  the  Lord  Chief  Justice,  although  the  language  of  the  statute 
is  to  my  mind  so  vague  that  more  than  one  interpretation  may 
reasonably  be  put  upon  it,  as  is  sufficiently  shewn  by  my  brother 
Lawrence's  agreement  in  the  view  I  took  in  the  case  of  Famdale 
V.  DiUon.{l)  Having  now  given  further  consideration  to  the 
matter,  I  cannot  remain  of  the  opinion  that  the  intention  of  the 
statute  is  so  narrow  as  I  supposed  when  I  gave  my  judgment  in 
that  case.  To  rightly  understand  the  Act  of  1901  I  think  it  is 
necessary  to  have  regard  to  the  Act  of  1886.  That  statute.  The 
Intoxicating  Liquors  (Sale  to  Children),  Act,  1886,  dealt  only 
with  the  case  of  selling  to  children  on  licensed  premises  liquor 
to  be  consumed  by  them ;  and  it  has  for  preamble  these  words : 
''  Whereas  it  is  expedient  to  protect  young  children  against  the 
immoral  consequences  resulting  from  their  being  permitted  to 
purchase  intoxicating  liquor  for  their  own  consumption."  The 
statute  of  1901,  bearing  the  same  title,  prohibits  selling  or 
delivering  to  children  under  the  age  of  fourteen  years,  save  at 
the  residence  or  working  place  of  the  purchaser,  for  consump- 
tion by  any  person  on  or  off  the  premises,  any  description  of 
intoxicating  liquoi:.  That  is  the  principal  enacting  part  of  s.  2. 
After  that  comes  the  exception.  If  the  words  alone  be  regarded, 
it  might  be  argued  that  the  liberty  allowed  by  s.  2  of  the 
(1)   [1907]  2  K  B.  613. 
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1908        Act  of  1901  to  sell  liquors  in  open  vessels  to  children  at  the 

JoN]»      homes  or  workplaces  of  those  for  whom  they  purchase  shews 

Shbbviko-  ^^^^  Parliament  chiefly  intended  to  keep  young  persons  away 

j^-  from  the  public-house,  but  would  allow  children  of  any  age 
Daritngj.  to  purchaso,  evon  for  their  own  consumption,  intoxicating 
liquors,  provided  they  should  do  so  at  their  residence  or 
working  place.  For  the  statute  of  1901  repeals  that  of  1886, 
which  forbade  the  sale  of  intoxicating  liquor  to  children  under 
thirteen  years  for  consumption  on  the  premises,  and  then  it 
makes  such  provision  as  I  have  stated.  To  my  mind,  therefore, 
more  than  mere  construing  is  required  to  arrive  at  the  true 
intention  of  Parliament  as  expressed  in  this  Act.  Any  difficult 
writing  is  best  understood  by  those  who  in  reading  it  make 
judicious  use  of  the  imagination,  and  consider  other  works  by 
the  same  author.  Now  the  Act  of  1901  has  no  preamble ;  but 
I  imagine  that  its  object,  like  its  title,  is  the  same  as  that  of  the 
Act  of  1886.  Remembering  this,  I  approach  the  exception  in 
s.  2,  the  meaning  of  which,  and  my  former  dictum  concerning  it, 
have  given  occasion  for  this  case.  The  enactment  that  intoxi- 
cating liquors  are  not  to  be  sold  or  delivered  to  children  in  less 
quantity  than  a  reputed  pint  has  in  no  way  been  explained ;  but 
it  rather  supports  the  contention  which  I  accepted  in  FamcUde  v. 
DiMon(l),  that  liquors  ordinarily  put  up  and  sold  in  bottles 
holding  at  least  a  pint  were  intended,  and  I  think  the  language 
of  the  exception  lends  colour  to  this  construction.  But,  having 
regard  to  the  provisions  of  the  Act  of  1886,  the  mischief  it 
designed  to  prevent,  and  its  repeal  by  this  Act  of  1901, 1  arrive 
at  the  conclusion  that  the  words  '^  such  intoxicating  liquors  as 
are  sold  or  delivered  in  corked  and  sealed  bottles  "  apply  to 
liquors  poured  into  bottles  brought  by  children  to  the  licensed 
premises,  which  liquors,  being  then  bottled,  corked,  and  sealed, 
straightway  become  ''  such  as  are  sold  or  delivered  "  in  corked 
and  sealed  vessels.  I  think,  therefore,  that  I  was  mistaken  when 
I  adopted  the  view  that  the  words  meant  such  liquors  as  are 
sold  in  bottles  provided  by  the  vendor.  Now,  looking  at  both 
the  statutes,  I  have  come  to  the  opinion  that  Parliament  intended 
to  allow  children  under  fourteen  to  be  sent  to  fetch  intoxicating 
(1)  [1907]  2  K.  B.  518. 
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liquors,  probably  for  their  parents'  consumption,  carefully  placing  1908 

a  physical  diflBculty  in  the  way  of  children  who  en  route  would  jokes 

help  themselves  to  the  beverages  intended  for  other  and  older  ^^j^^^^, 

persons.  ton. 

Sutton  J.  read  the  following  judgment : — The  case  of  Fielding 
V.  Morley  Corporation  (1)  decided  that  the  title  of  an  Act  is  an 
important  part  of  the  Act.  The  words  of  the  title  of  this  Act 
are  clear,  and  do  not  indicate  in  any  way  that  its  object  was  to 
prevent  children  from  being  on  licensed  premises.  The  ques- 
tion for  decision  must  therefore  depend  on  the  construction  of 
s.  2  of '  the  Act.  The  words  of  the  section  in  dispute  are, 
**  excepting  such  intoxicating  liquors  as  are  sold  or  delivered  in 
corked  and  sealed  vessels  in  quantities  not  less  than  one  reputed 
pint  for  consumption  off  the  premises  only."  These  words  are 
not  in  themselves  ambiguous,  and  there  is  nothing  in  the  con- 
text or  in  the  title  suggesting  that  any  meaning  is  to  be  given  to 
them  other  than  their  ordinary  meaning ;  I  am  not,  therefore,  at 
liberty  to  introduce  any  word  among  them,  as,  for  example, 
"  commonly  "  before  the  word  "  sold."  Further,  with  respect  to 
the  words  "  sold  or  delivered  "  as  distinguished  from  the  words 
*'  sold  and  delivered,"  I  think  the  former  expression  shews  that 
the  section  is  indifferent  to  the  time  when  the  property  in  the  beer 
put  into  the  bottles  passed  to  the  purchaser.  On  the  facts  there- 
fore stated  in  the  case,  in  my  judgment  the  appeal  must  be 
allowed. 

Conviction  quashed. 

Solicitors  for  appellant :  MaiUands,  Peckham  d  Co. 
Solicitors  for  respondent :  Wontner  <k  Sons. 

(1)  [1899]  1  Ch.  1. 

J.  E.  A. 
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19W  BLAIR  r.  GLABK. 

— ' GRAYDON,  Oabnibhbk. 


Practice — Trial  of  GamiMhee  T99W  hy  Mader— Appeal  fnmk  Dedsiom  of  Matter 
—Order  jcl,  rr.  6,  (U;  Order  Lrr^  r.  21. 

An  appeal  lies  under  Order  zi*.,  r.  6,  to  a  DiTieional  Gomt  from  tke 
dedskm  of  a  Master  upon  the  trial  of  an  iflsne  oidared  by  him  under 
Order  xlt.,  r.  4,  in  garnishee  prooeedingB. 

Appeal  by  the  plaintiflF  Blair  against  an  order  of  a  Master 
made  on  the  trial  of  an  issne  ordered  to  be  tried  by  the  order  of 
a  Master,  in  whieh  the  question  to  be  tried  was  whether  the 
garnishee  Graydon  was  indebted  to  the  jndgment  debtor  Clark 
in  any  and  what  amonnt  at  the  time  of  a  garnishee  order  nisL 

On  October  29, 1907,  the  plaintiff  Blair  recovered  judgment 
against  the  defendant  Clark  for  721.  and  costs. 

On  November  9,  1907,  by  a  garnishee  order  nisi  made  by 
Master  Archibald,  it  was  ordered  that  all  debts  owing 
or  accruing  due  from  the  garnishee  to  the  judgment  debtor 
should  be  attached  to  answer  the  judgment,  and  that  the 
garnishee  should  attend  on  an  application  by  the  plaintiff  that 
he  should  pay  the  debts  alleged  to  be  due  from  him  to  the 
judgment  debtor  or  so  much  thereof  as  might  be  sufficient  to 
satisfy  the  judgment. 

On  the  hearing  of  the  last-mentioned  application  on  Novem- 
ber 18, 1907,  it  was  ordered  by  Master  Macdonell  that  the  plaintiff 
and  the  garnishee ''  proceed  to  the  trial  of  an  issue  wherein  the  said 
judgment  creditor  shall  be  plaintiff  and  the  said  garnishee  shall 
be  defendant,  and  that  the  question  to  be  tried  shall  be  whether 
the  said  garnishee  was  indebted  to  the  judgment  debtor  in  any 
and  what  amount  at  the  time  the  said  order  nisi  was  served. 
And  it  is  further  ordered  that  the  issue  be  prepared  and  delivered 
by  the  plaintiff  therein  within  ten  days  from  this  date,  and  be 
returned  by  the'*  garnishee  "within  seven  days  and  be  tried  by  a 
Master  of  the  Supreme  Court,  and  that  the  question  of  costs  and 
all  further  questions  be  reserved  until  the  trial  of  the  said 
issue."    By  the  issue  which  was  delivered  by  the  plaintiff  on 
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November  27,  1907,  the  plaintiff  affirmed  (inter  alia),  and  the        1908 
garnishee  denied,  that  the  sum  of  16Z.  or  any  part  thereof  was  on      blaib 
November  9,  1907,  due  from  the  garnishee  to   the  judgment     clabk. 
debtor. 

On  the  trial  of  the  issue  the  Master  made  an  order,  dated 
December  8,  1907,  that  the  garnishee  order  nisi  be  discharged. 

The  plaintiff  appealed. 

R.  W.  Turner,  for  the  garnishee.  There  is  a  preliminary 
objection  to  this  appeal.  It  ought  to  have  been  to  the  judge  at 
chambers  under  Order  liv.,  r.  21  (1),  inasmuch  as  it  is  an  appeal 
from  the  decision  of  a  Master.  Bules  6  and  6a  of  Order  xl.  do 
not  apply.  A  trial  by  a  Master  is  not  a  trial  by  a  referee  within 
the  meaning  of  Order  xl.,  r.  6.  The  parties  to  the  trial  of  a 
garnishee  issue  are  not  parties  to  an  action.  It  is  true  that  in 
Eraser  v.  Fraser  (2)  it  Was  held  that  when,  under  r.  7  of  Order  xrv., 
an  action  is,  with  the  consent  of  the  parties,  ordered  to  be 
referred  to  a  Master,  an  appeal  lies  from  his  decision  to  a 
Divisional  Court.  But  there  is  no  question  of  consent  in  the 
present  case.  The  trial  of  the  garnishee  issue  took  place  under 
the  Master's  order,  a  formal  issue  being  drawn  up  to  be  tried. 

[Order  xlv.,  rr.  4  and  5 ;  the  Arbitration  Act,  1889  (62  &  68  Vict. 

(1)  Order  xIm,  r.  6:  **  Where  at  a  that  any  issue  or  question  necessary 

trial  by  a  referee  be  has  directed  for  determining  his  liability  be  tried 

that  any  judgment  be  entered,  any  or   determined   in   any  manner  in 

party  may  move  to  set  aside  such  which  any  issue  or  question  in  an 

judgment,  and  to  enter  any  other  action  may  be  tried  or  determined." 

judgment,  on  the  ground  that  upon  Order  ltv.,  r.  21 :    "  Any  person 

the  finding  as  entered  the  judgment  affected  by  any  order  or  decision  of 

so  directed  is  wrong :  Provided  that  a  master  may  appeal  therefrom  to  a 

in  the  Queen's  Bench  Division  such  judge  at  chambers.      Such   appeal 

motion  shall  be  made  to  a  Divisional  shall  be  by  way  of  indorsement  on 

Court."  the  summons  by  the  master  at  the 

Bule  6a  :    *'  Bules   2    and    6   of  request  of  any  party,  or  by  notice  in 

Order  XL.  shall  apply  to  a  reference  writing  to  attend  before  the  judge 

to  any  officer  of  the  Court  or  special  without  a  fresh    summons,  within 

referee  or  arbitrator  under  an  order  four  days   after  the  decision   com- 

of  the  Court"  plained  of,  or  such  further  time  as 

OrderxLV.,r.4:  "If  the  garnishee  may    be   allowed   by   a   judge   or 

disputes  his  liability,  the  Court  or  master." 

judge,  instead  of  making  an  order  (2)  [1906}  1KB.  368. 
that  execution  shall  issue,  may  order 


V, 

Clabk. 
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ii08        c.  49)  ;   Fraser  v.  Fraaer  (1)  ;    Webb  v.  Shaw  (2)  ;    Brymt  v. 
■   blaib      Reading  (8) ;  and  the  Yearly  Practice  of  the  Supreme  Court  for 
1908,  vol.  1,  p.  614,  were  also  referred  to.] 

Lewis  Thomas,  K.C,  and  E.  H.  Counibe,  for  the  plainti£  The 
appeal  lies  under  Order  xl.,  r.  6.  The  decision  in  Fraser  v. 
Fraser  (4)  applies  to  the  present  case. 

[Order  xxxvi.,  r.  52,  and  the  Annual  Practice,  1908,  vol.  1, 
p.  629,  were  also  referred  to.] 

Channell  J.  I  feel  considerable  doubt  about  the  preliminary 
objection  which  has  been  taken  to  this  appeal.  Order  xlv.,  r.  4, 
deals  with  the  special  matter  of  a  garnishee  disputing  his  liability 
and  the  various  methods  in  which  the  question  is  to  be  determined. 
If  the  issue  were  tried  by  a  judge  sitting  in  Court,  or  by  a 
judge  and  jury,  there  would  be  no  difficulty  as  to  the  tribunal 
to  which  the  appeal  would  lie;  it  would  be  governed  by 
the  rules  as  to  new  trials  or  appeals  from  a  judgment.  But 
there  is  no  rule  which  deals  expressly  with  the  matter 
which  is  now  before  us.  It  is,  however,  perfectly  clear  that 
the  right  of  appeal  exists,  because  there  is  no  provision  that 
the  decision  of  the  Master  is  to  be  final.  It  is  therefore  necessary 
to  consider  the  various  rules  which  provide  for  an  appeal  and  to 
ascertain  under  which  one  the  present  case  best  comes.  There 
are  two  rules  only  which  are  suggested  as  being  applicable.  One 
is  Order  xl.,  r.  6,  which  deals  with  a  trial  by  a  referee,  and  there 
the  appeal,  if  it  may  be  so  called,  is  to  be  to  the  Divisional  Court. 
The  other  is  Order  liv.,  r.  21.  That  seems  to  indicate  that  what  is 
being  dealt  with  is  an  order  or  decision  of  the  Master  given  on  a 
summons,  so  that  that  is  not  very  strictly  applicable,  although  if 
there  were  no  other  provision  I  should  be  inclined  to  apply  that 
rule.  Order  xl.,  r.  6,  deals  with  a  trial  by.  a  referee.  But  a  Master 
may  be  a  referee,  first,  because  Order  xl.,  r.  6a,  expressly  says  he 
may,  and,  secondly,  because  Fraser  v.  Fraser  (4)  is  an  instance 
where  he  was  so  held  to  be ;  so  that  the  word  "  referee  "  itself 
may  cover  a  Master.  In  this  case  the  form  of  the  Master's 
order  shews  that  he  ordered  a  trial.    There  was  no  judgment 

(1)  [1904]  1  K.  B.  6?.  (3)  (1886)  17  a  B.  D.  128. 

(2)  (1886)  16  a  B.  D.  658.  (4)  [1905]  1  K.  B.  368. 
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entered,  bat  at  the  same  time  it  was  a  trial ;  and  it  seems  to  me 
that  it  is  more  in  accordance  with  the  general  practice  that  an 
appeal  from  a  trial  should  be  to  a  Divisional  Court  than  to  a 
judge  in  chambers,  especially  as  the  rule  dealing  with  appeals  to 
a  judge  in  chambers  seems  to  refer  to  appeals  on  summons,  and 
this  is  not  an  appeal  on  summons.  Therefore,  without  saying 
that  either  rule  is  specially  appropriate  (the  point  appears  not 
to  have  been  foreseen  when  the  rules  were  drafted),  it  seems  to  me 
that  Order  xl.,  r.  6,  is  more  applicable  than  Order  liv.,  r.  21.  We 
must  therefore  entertain  this  appeal. 

Sutton  J.     I  am  of  opinion  that  the  words  "trial  by  a 
referee  "  in  Order  xl.,  r.  6,  include  a  trial  by  a  Master. 

Preliminary  objection  oven-vied. 

Solicitor  for  plaintiff:  John  Coote. 

Solicitors  for  garnishee :  Amery-Parkes,  Macklin  dk  Co. 

J.  E.  A. 


1908 


Blaib 

V, 

Clabk. 

Channell  J. 


[IN  THE  OOUET  OF  APPEAL.] 
CEIBB  V.  KYNOCH,  LIMITED   (No. 


2). 


Employer  and  Workman — Compemaiion — Accident  causing  Personal  Injury — 
Infant  Workman — Notice — Unmccesa/ul  Action  ogainH  Employer — Option 


C.A. 

1908 
June  1, 2, 4. 


-Subsequent  Claim  for  Compensation  under  tJie  Act — Workmen* s  Compen- 
sation Act,  1897  (60  &  61  Vict.  c.  37),  s.  1,  suh-ss.  2  (ft),  4  ;  «.  2,  suh-s.  1. 

The  '*  option  "  given  to  a  workman  by  the  Workmen's  Compensation 
Act,  1897,  s.  1,  sub-s.  2  (6),  either  to  claim  compensation  under  the 
Act  or  take  other  proceedings  cannot  be  con£ned  to  an  option  binding 
only  in  the  case  of  success. 

The  procedure  prescribed  by  s.  1,  sub-s.  4,  of  the  Workmen's  Compen- 
sation Act,  1897,  must  be  strictly  followed,  and  that  sub-section  has  no 
application  except  when  proceedings  based  on  the  common  law  liability 
of  the  employer  have  been  commenced  within  six  months  from  the 
occurrence  of  the  accident. 

A  workman  cannot  give  the  notice  required  by  s.  2,  sub-s.  1,  as  a 
foundation  for  future  proceedings  xmder  the  Act,  in  the  event  of  a 
common  law  action  commenced  after  the  expiration  of  six  months  from 
the  occurrence  of  the  accident  being  unsuccessful. 

The  plaintiff,  a  girl  under  age,  who  had  been  injured  by  an  accident 
arising  out  of  and  in  the  course  of  her  employment,  gave  notice  of  the 
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C.  A.  aoGident  and  of  a  claim  for  compensation  within  the  preeoribed  time, 

1908  ^^^  ^^^^  ^^  further  proceedings  under  the  Act ;  thirteen  months  after 

the  accident,  an  unsuccessful  action  to  recover  damages  against  the 

Cbibb  employers  was  brought    After  the  dismissal  of  this  action,  an  appli- 

Ktitooh  cation  was  made  to  the  county  court  judge,  pursuant  to  the  aforesaid 

Limited  notice,  for  compensation  under  the  Workmen's  Compensation  Acts : — 

(No.  2).  Hdd^  on  the  construction  of  s.  1,  sub-ss.  2  (6)  and  4,  read  together, 

that  this  application  for  compensation  could  not  now  be  entertained. 
Edwardi  v.  Godfrey,  [1899]  2  Q.  B.  333,  applied. 
Eouie  v.  Dixon,  [1904]  2  K.  B.  628,  discussed  and  ezpkined. 
Decision  of  the  majority  of  the  Oourt  in  Beckley  y.  8coU  A  Co.,  [1902] 
2  I.  R.  604,  disapproved. 

Appeal  against  the  award  of  the  judge  of  the  coanty  court  of 
Grays  Thurrock,  EsseXy  upon  a  claim  for  compensation  under 
the  Workmen's  Compensation  Act,  1897. 

The  only  question  argued  on  this  appeal  which  calls  for  any 
report  was  whether  a  workman,  who  has  brought  and  failed  in  a 
common  law  action  for  negligence  against  his  employers  can 
subsequently  apply  for  compensation  under  the  Workmen's 
Compensation  Acts.  The  facts,  so  far  as  material,  were  as 
follows. 

Mercy  Cribb,  the  respondent  in  the  present  appeal,  a  girl  of 
about  seventeen  years  of  age,  was  employed  by  Messrs.  Eynoch, 
Limited,  manufacturers  of  explosives. 

On  February  20,  1906,  the  respondent  met  with  a  serious 
accident  in  the  course  of  her  employment. 

On  March  10,  1905,  notice  of  the  accident  and  of  a  claim  for 
compensation  under  the  Workmen's  Compensation  Act,  1897, 
which  the  Court  assumed  for  the  purposes  of  this  appeal  to 
be  a  valid  notice  within  s.  2,  sub-s.  1,  of  the  Act  of  1897,  was 
served  on  Messrs.  Eynoch,  Limited.  No  proceedings  were,  how- 
ever, commenced  under  the  Act  pursuant  to  this  notice  within 
the  six  months  prescribed  by  s.  2,  sub-s.  1. 

On  March  18, 1906,  a  common  law  action  for  negligence  was 
brought  by  the  respondent,  suing  by  her  next  friend,  against 
Messrs.  Kynoch,  Limited,  to  recover  damages  occasioned  by  the 
alleged  negligence  of  the  employers  or  some  person  for  whose 
default  the  employers  were  responsible. 

Judgment  was  given  by  the  county  court  in  the  respondent's 
favour  for  8001.,  but  on  appeal  to  the  Divisional  Court  the 
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decision  was  reversed,  and  the  action  was  dismissed :  see  Cribb  c.  a. 
V.  Kynoch,  Ld.  (1),  which  was  subsequently  approved  by  the  1908 
Court  of  Appeal  in  Young  v.  Hoffmann  Manufacturing  Co.  (2)  oeibb 

Application  was  subsequently  made  to  the  county  court  on     gy^g 
behalf  of  the  respondent  to  obtain  compensation  under  the     limited 
Workmen's  Compensation  Act,  1897.    The  county  court  judge 
made  an  award  in  favour  of  the  respondent.    Messrs.  Eynoch, 
Limited,  appealed. 

The  appeal  was  heard  on  June  1  and  2. 

C.  E.  Jonesy  for  the  appellants.  It  is  clear  from  the  language 
of  s.  1,  sub-s.  2  (b),  of  the  Act  of  1897  that  the  workman  has  the 
option  given  him  of  taking  proceedings  under  the  Act  for  the 
assessment  of  compensation  or  of  bringing  an  action  against  his 
employer  independently  of  the  Act,  but  he  cannot  do  both.  The 
object  of  the  sub-section  is  to  prevent  double  proceedings 
against  the  employer.  Where  the  workman  exercises  his  option 
by  bringing  an  action  independently  of  the  Act,  and  fails  in  the 
action,  he  can  only  obtain  the  benefit  of  the  Act  by  availing 
himself  of  the  provisions  of  s.  1,  sub-s.  4 ;  but  then  the  action 
must  have  been  brought ''  within  the  time  hereinafter  in  this 
Act  limited  " — that  is,  by  s.  2,  sub-s.  1,  within  six  months  from 
the  occurrence  of  the  accident.  The  point  appears  to  be  covered 
by  Edwards  v.  Godfrey.  (8)  Even  assuming  that  the  notice  of 
March  10,  1905,  was  a  good  notice,  it  is  now  too  late  to  apply 
for  compensation  under  the  Workmen's  Compensation  Act,  1897, 
or  under  the  Workmen's  Compensation  Act,  1906,  where  the 
wording  of  s.  1,  sub-s.  2  (6),  and  sub-s.  4  is  the  same  as 
the  sub-sections  under  consideration  in  the  Act  of  1897. 

[Cozbns-Haboy  M.B.  referred  to  Neale  v.  Electric  and 
Ordnance  Accessories  Co.,  Ld.  (4)] 

O.  F.  Emery  and  Edward  Hart,  for  the  respondent.  The 
workman  in  this  case  was  an  infant,  and  by  reason  of  infancy 
was  not  bound,  so  far  as  the  exercise  of  any  option  is  concerned, 
by  having   brought  the  action    for  negligence  :    Stephens    v. 

(1)  [1907]  2  K  B.  646.  (3)  [1899]  2  Q.  B.  SSS. 

(2)  [1907]  2  K.  B.  646.  (4)  [1906J  2  K.  B.  668. 
TOL.  n.  1908.                                 2  0  2 
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Dtidhridge  Ironworks  Co.,  Ld.  (1)  The  option  mentioned  in 
8.  1,  sub-8.  2  (6),  must  be  a  real  exercise  of  the  option,  and 
must  be  exercised  for  the  benefit,  in  this  case,  of  the  infant,  who 
cannot  now  be  precluded  from  exercising  the  option  to  proceed 
under  the  Workmen's  Compensation  Act,  1897,  by  reason  of  the 
common  law  action. 

Notice  having  been  given  on  March  10,  1906,  it  is  not  too 
late  now  to  go  to  arbitration  under  the  1897  Act:  PoweU  v. 
Main  CoUiery  Co.  (2) 

Sect.  1,  sub-B.  2  (6),  recognizes  the  liability  of  the  employer 
under  the  common  law  as  still  existing,  and  preserves  that 
liability,  and  only  prevents  subsequent  proceedings  where  a  claim 
under  the  Workmen's  Compensation  Act  has  been  carried  through. 
The  employer  is  not  to  pay  twice  over,  but  when  the  workman 
has  failed  in  the  common  law  action  it  was  not  intended  to 
preclude  him  from  getting  the  benefit  of  the  Act.  Rau^e  v. 
Dixon  (8),  following  the  opinion  of  the  majority  of  the  judges  in 
Beckley  v.  Scott  dt  Co.  (4) ,  is  in  favour  of  this  contention.  The  cases 
of  Edwards  v.  Godfrey  (6)  and  Neale  v.  Electric  and  Ordnance 
Accessories  Co.,  Ld.  (6)  are  distinguishable,  and  the  judg- 
ment of  A.  L.  Smith  L.J.  in  Edwards  v.  Godfrey  (6)  is  not 
addressed  to  a  case  like  the  present,  where  a  valid  notice  under 
s.  2,  sub-s.  1,  has  been  given,  under  which  the  right  to  com- 
pensation is  suspended  only,  not  extinguished  by  what  has  taken 
place  since. 

C.  E.  Jones  in  reply.     The  respondent  did  exercise  an  option 

to  proceed  by  a  common  law  action.     The  method  of  exercising 

this  option  is  discussed  in  Bovse  v.  Dixon.  (8)     The  exercise  of 

the  option  was  a  step  in  the  action  which  was  allowed  to  proceed 

to  judgment.    In  such  a  case  an  infant  is  just  as  much  bound 

by  the  proceedings  as  an  adult  would  be  :  Neale  v.  Electric  and 

Ordnance  Accessories  Co.,  Ld.  (6) 

Cur.  adv.  vtdt. 


June  4.    Gozbns-Habdt  M.B.    The  plaintiff  met  with  an 
accident  and  gave  within  six  months  a  notice,  which  I  assume 


(1)  [1904]  2  X.  B.  225. 

(2)  [1900]  A.  0.  366. 

(3)  [1904]  2  K.  B.  628. 


(4)  [1902]  2  I.  R  604. 

(5)  [1899]  2  Q.  B.  333. 

(6)  [1906]  2  £.  B.  658. 
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would  have  been  a  good  notice,  of  a  claim  for  compensation 
under  the  Workmen's  Compensation  Act.  But  the  plaintiff  did 
not  follow  up  that  notice.  After  waiting  more  than  six  months 
she  commenced  a  common  law  action  against  her  employers. 
It  was  held  on  appeal  from  the  county  court  that  the  defendants 
were  not  liable,  and  the  judgment  of  the  county  court  judge  in 
her  favour  for  800Z.  damages  was  set  aside :  Cribb  v.  Kynoch, 
Ld.  (1)  She  now  seeks  to  proceed  against  the  defendants 
under  the  Workmen's  Compensation  Act.  The  county  court 
judge  has  held  that  she  can  do  so  and  has  made  an  award  in 
her  favour.  In  my  opinion  this  award  cannot  be  supported. 
The  policy  of  the  Act  is  that  an  employer  ought  not  to  be 
exposed  to  liabilities  under  the  Act  and  outside  the  Act  in  respect 
of  the  same  accident.  This  is  manifest  from  s.  1,  sub-s.  2  (6). 
The  workman  has  an  option.  The  language  of  that  sub-section 
is  not  very  happy,  for  it  admits  of  the  construction  that  it  has 
no  application  unless  in  fact  the  injury  was  caused  by  the  per- 
sonal negligence  or  wilful  act  of  the  employer,  or  of  some  person 
for  whose  act  or  default  the  employer  is  responsible.  And  it  has 
been  established  here  that  there  was  no  such  negligence  or  wilful 
act.  Nevertheless  I  think  that  the  true  meaning  of  the  Act  is 
that  a  workman  cannot  proceed  to  trial  under  the  Act  and  fail, 
and  then  proceed  by  common  law  action,  and  also  cannot  proceed 
by  common  law  action  and,  having  failed  in  that  action,  then 
proceed  under  the  Act.  The  single  exception  is  contained  in 
sub-s.  4  of  s.  1,  and  it  strongly  confirms  that  view  and  seems  to 
me  to  negative  any  wider  or  inconsistent  right.  By  sub-s.  4, 
*'  If,  within  the  time  hereinafter  in  this  Act  limited  for  taking  pro- 
ceedings, an  action  is  brought  to  recover  damages  independently 
of  this  Act  for  injury  caused  by  any  accident,  and  it  is  determined 
in  such  action  that  the  injury  is  one  for  which  the  employer  is 
not  liable  in  such  action,  but  that  he  would  have  been  liable  to 
pay  compensation  under  the  provisions  of  this  Act,  the  action 
shall  be  dismissed ;  but  the  Court  in  which  the  action  is  tried 
shall,  if  the  plaintiff  shall  so  choose,  proceed  to  assess  such  com- 
pensation, and  shall  be  at  liberty  to  deduct  from  such  compensa- 
tion all  the  costs  which,  in  its  judgment,  have  been  caused  by 
[(1)  [1907]  2  K  B.  648. 

2  02  2 


O.A. 
1908 


Cbibb 

9. 

Etitooh, 
Limited 
(No.  2). 

GoienB'Haidy 
M.R. 


566  KING'S  BENCH  DIVISION.  [1908] 

G.  A.       the  plaintiff  bringing  the  action  instead  of  proceeding  under  this 
1908       Act."     As  regards  that  sub-section  two  points  are  clear.     In 


Cbibb  ^®  first  place  it  has  no  application  except  when  proceedings 
Kynooh  ^^^^  on  the  common  law  liability  of  the  employer  have  been 
Limited  commenced  within  six  months  from  the  occurrence  of  the 
'—1-  '  accident ;  and,  secondly,  the  right  given  to  the  workman  in  that 
M.k  case  is  hedged  in  and  guarded  by  the  provision  in  favour  of  the 
employer  that  the  costs  of  the  action  may  be  deducted  from  the 
compensation.  It  seems  to  me  that  that  provision  is  a  striking 
instance  of  the  principle  that  when  you  find  one  particular  case 
provided,  for  it  is  not  right  to  assume  that  a  perfectly  general 
right  is  given  in  all  other  cases  outside  that  particular  instance. 
Apart  from  the  authorities,  with  which  I  will  deal  presently,  in 
my  opinion  the  true  view  of  the  Act  is,  that  when  a  workman 
who  has  failed  in  proceedings  against  his  employer,  based  on  the 
employer's  common  law  liability,  has  brought  his  action  within 
six  months,  in  that  case,  and  in  that  case  only,  is  a  remedy  given 
to  the  workman  under  the  Workmen's  Compensation  Act.  But 
I  think  that  this  case  is,  I  willnot  say  concluded  by  authority, 
but  greatly  assisted  by  authority.  In  Edwards  v.  Godfrey  (1)  the 
Court  of  Appeal  held  that  the  procedure  prescribed  by  sub-s.  4 
must  be  strictly  followed.  To  fall  within  that  sub-section  the 
action  must  have  been  commenced  within  the  six  months,  and 
before  I  read  a  passage  from  the  judgment  of  A.  L.  Smith  L.J. 
in  that  case  I  would  call  attention  to  the  result  that  would 
follow  if  the  opposite  view  to  that  which  I  have  taken  of  the 
meaning  of  the  Act  were  adopted.  If  the  workman  can  give 
notice  within  six  months  from  the  date  of  the  accident,  as  a 
foundation  for  future  proceedings,  and  then  remain  quiescent 
over  any  period  allowed  by  the  Statute  of  Limitations,  he  could 
then  commence  his  common  law  action,  which  might  fail,  and 
then  he  could  apply  under  the  Workmen's  Compensation  Act 
without  the  risk  of  having  the  costs  of  his  common  law  action 
deducted  from  the  compensation  that  he  might  recover. 
A.  L.  Smith  L.J.  in  Edwards  v.  Godfrey  (1)  says  (2)  :  "  As  I 
read  s.  1,  sub-s.  2  (6),  it  gives  to  the  workman,  in  cases 
where  he  would  previously  have  had  a  right  of  action,  an 

(1)  [1899]  2  a  fi.  333.  (2)  [1899]  2  Q.  £.  333,  at  p.  337. 
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option,  wliioh  he  may  exercise  as  he  likes,  of  bringing  an  action       c.  A. 
at  common  law,  or  of  resorting  to  the  procedure  for  the  assess-       1908 
ment  of  compensation  given  by  the  Act  itself ;  this  seems  to  me      cbibb 
to  be  the  clear  meaning  of  the  sub-section.     The  respondent  has     ky/ooh 
availed  himself  of  the  right  given  by  that  sub-section ;  he  has     ^'^gT 

exercised  his  option  in  favour  of  bringing  a  common  law  action        

which  has  failed."  The  learned  Lord  Justice,  therefore,  assumed  m.b. 
that  the  option  had  been  exercised,  although  it  had  failed. 
''  Having  been  defeated  in  this  action,  there  would,  but  for  the 
provisions  of  s.  1,  sub-s.  4,  have  been  an  end' of  any  claim  by  the 
respondent  against  the  appellant  in  respect  of  the  injury.  That 
sub-section,  however,  is  in  favour  of  the  workman,  and  gives  him 
a  very  great  advantage  where  he  has  exercised  his  option,  and 
finds  too  late  that  he  has  exercised  it  in  the  wrong  way;  it  gives 
him  a  locus  poBnitentisB,  and  enables  the  county  court  judge 
before  whom  the  action  is  tried,  if  applied  to  by  the  plaintiff  at 
the  time,  to  assess  compensation  under  the  Act.  That  is  a  clear 
benefit  to  the  workman,  and  while  giving  it  to  him  the  sub- 
section also  confers  a  benefit  upon  the  employer  by  giving  the 
county  court  judge  power  to  deduct  from  the  compensation  which 
he  awards  all  the  costs  caused  by  bringing  the  action  instead  of 
taking  proceedings  under  the  Act;  that  is  a  fair  enactment, 
giving  something  to  master  and  man  alike.  I  believe  the  con- 
struction which  I  have  placed  upon  sub-s.  4  to  be  the  true  one  ; 
were  it  not  so,  the  workman  would  never  make  his  application 
for  an  assessment  of  compensation  while  the  county  court  judge 
had  seisin  of  the  action ;  he  would  wait  until  the  action  was  at 
an  end,  and  would  then  bring  afresh  claim  under  the  Workmen's 
Compensation  Act,  and  would  so  get  compensation  without 
having  the  costs  caused  by  his  bringing  the  action  set  off  against 
the  amount  of  his  compensation."  The  matter  came  before  the 
Irish  Courts  in  Beckley  y.  Scott  db  Co.  (1),  a  case  in  which  there  was 
a  remarkable  difference  of  view  both  in  the  Court  below  and  in  the 
Court  of  Appeal.  The  facts  of  that  case  are  not  identical  with 
those  of  the  present  case,  but  they  are  so  similar  that  I  think  I 
should  refer  to  them.  The  plaintiff  in  that  case  had  previously 
taken  proceedings  under  the  Workmen's  Compensation  Act,  1897, 

(1)  [1902]  2  I.  B.  604. 
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0.  A.       before  the  Recorder  of  Dublin,  and  the  Recorder  had  decided 
1908       that  the  plaintiff  was  not  within  the  Workmen's  Compensation 
Cbibb      Act  and  had  dismissed  the  application.    The  plaintiff  did  not 
Ktkooh     ftPP^ftl  fro^  th®  Recorder's  decision,  but  he  subsequently  brought 
Limited     an  action  in  the  superior  Courts  for  damages  for  negligence  on  the 
—1-  '     part  of  his  employers.    It  was  held  by  the  King's  Bench  Division, 
M.B.    ^  Boyd  J.  dissenting,  that  the  proceedings  in  the  Recorder's  Court 
were  no  bar  to  the  action  in  the  superior  Court.    In  the  Court 
of  Appeal  FitzGibbon  L.J.  and  Walker  L.J.  took  the  same  view, 
Holmes  L.J.  dissenting.     I  have  read  those  judgments,  and,  with 
the  greatest  respect  to  the  learned  Lords  Justices,  I  must  say  that 
the  judgment  of  Holmes  L.J.  commends  itself  to  my  mind  rather 
than  the  judgments  of  the  majority  of  the  Court.    I  will  read  one 
'  passage  from  his  judgment  on  p.  638 :  '*  If  the  employer  is  not 
to  be  liable  to  pay  compensation  both  under  and  independently 
of  the  Act,  is  he  to  be  subjected  to  the  expense,  trouble,  and 
inconvenience  of  two  sets  of  proceedings  ?    In  many  cases  the 
question  at  issue  in  a  claim  under  the  Act  and  in  a  common  law 
action  for  damages  is  the  same.    If  I  am  to  judge  by  what  I  read 
and  hear,  claims  for  compensation  are  often  resisted  on  the 
ground  that  the  injury  is  attributable  to  the  serious  and  wilful 
misconduct  of  the  workman,  and  two  or  three  of  the  most  recent 
cases  before  this  Court  have  turned  on  this  point.    But  this  is  a 
good  defence  to  an  action  for  damages ;  and  it  would  seem  highly 
unreasonable  that  a  matter  that  had  been    fought  out  and 
adjudicated  upon  in  one  tribunal  could  be  forthwith  reopened  in 
another.    I  think  that  it  must  have  been  the  desire  to  guard 
against  an  employer  being  subjected  to  two  lawsuits  to  recover 
compensation  for  the  same  injury  that  led  to  the  introduction, 
immediately  after    the  provision   that  secures    to   the    work- 
man his  old  right  of  action,  of  the  remarkable  words  'but 
in  that  case  the  .workman  may  at  his  option  either  claim 
compensation    under    this    Act    or    take    the    same    proceed- 
ings   as    were    open    to    him    before    the    commencement    of 
this  Act.' "    A  similar  case  came  before  the   King's   Bench 
Division  in  this  country  in  Rouse  v.  Dixon.  (1)    In  that  case  the 
workman  claimed  compensation  from  his  employer  under  the 
(1)  [1904]  2  K.  B.  628. 
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Workmen's  Compensation  Act  and  filed  a  request  for  arbitra-       O.A. 
tion.   The  employer  set  np  the  defence  that  the  building  in  which       1908 
the  accident  happened  did  not  exceed  thirty  feet  in  height,  which      csibb 
was  the  fact.    The  workman  thereupon  gave  notice  withdrawing    kthooh 
his  claim  for  compensation,  and  subsequently  brought  an  action    ^'^^ 
for  damages  under  the  Employers'  Liability  Act,  1880,  in  respect        — 
of  the  same  accident.    It  was  held  that  the  claim  made  under        m.r 
the  Workmen's  Compensation  Act  was  not  a  bar  to  the  sub- 
sequent action  for  damages  under  the  Employers'  Liability  Act. 
No  doubt  there  are  passages  in  the  judgments  of  the  Court  in 
that  case  which  are  difficult  to  reconcile  witk  the  decision  of  the 
Court  of  Appeal  in  Edwards  v.  Godfrey  (1),  and  it  is  right  to  say 
that  the  Lord  Chief  Justice  and  Wills  J.  both  expressed  their 
concurrence  with  the  majority  of  the  Court  of  Appeal  in  Ireland 
in  Beckley  v.  Scott  dt  Co,  (2),  but  Kennedy  L.J.,  then  Kennedy  J., 
expressed  the  opinion  that  it  was   not  impossible  to  construe 
8. 1,  sub-s.  2  (b),  as  meaning  that  the  option  may  be  exercised 
unless  and  until  a  claim  has  proceeded  to  a  decision.    Here  we 
have  a  claim  that  has  proceeded  to  a  decision ;   we  have  the 
precise  case  contemplated  by  sub-s.  4,  and  in  my  opinion  we  must 
hold  that,  when  the  order  of  events  is  that  which  we  have  here, 
the  only  case  in  which  a  workman  can   obtain  compensation 
against  his  employer  under  the  Act  is  when  he  has  brought  his 
action  within  six  months,  and,  with  the  greatest  respect  to  the 
learned  county  court  judge,  I  think  that  this  is  not  a  case  in 
which  a  workman  can  obtain  compensation  under  the  Act,  and 
the  appeal  must  be  allowed. 

BucKLBY  L.J.  The  accident  was  on  February  20,  1906.  For 
the  purpose  of  this  judgment  I  assume,  without  deciding  it,  that 
on  March  10, 1906,  notice  was  duly  given  under  the  Workmen's 
Compensation  Act,  1897.  At  the  date  when  that  Act  was  passed 
there  existed  a  liability  at  common  law  in  the  employer  under 
certain  circumstances.  That  liability  was  (except  as  presently 
mentioned)  left  unaffected  by  the  Act.  The  Act  further  created 
a  new  statutory  liability.    Sect.  1,  sub-s.  2  (&),  provides  that  in 

(1)  [1899]  2  Q.  B.  383.  (2)  [1902]  2  I.  B.  604. 
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c.  A.       cases  where  there  is  a  common  law  liability  the  workman  may, 
1908       at  his  option,  either  claim  compensation  under  the  Act  in  respect 
Cmm      ^'  *^®  ^^^  statutory  liability  or  take  the  same  proceedings  as 
^-         were  open  to  him  before  the  commencement  of  the  Act  (that  is, 
Limited     enforce  the  common  law  liability),  but  that  the  employer  shall 
.2—'     not  be  liable  to  pay  compensation  both  independently  of  and  also 
BaekiqrL.j.   ^^j^p  |^^^  j^q^^    Proceedings  under  the  Act  must  be  initiated 
within  six  months  (s.  2,  sub-s.  1).    Proceedings  to  enforce  the 
common  law  liability  may  be  commenced  at  any  time  within  the 
period  of  the  Statute  of  Limitations ;  but  if  such  an  action  be 
commenced  within  the  six  months,  s.  1,  sub-s.  4,  provides  that, 
if  the  action  fails,  the  Court,  if  the  plaintiff  so  chooses,  shall  pro- 
ceed to  assess  compensation  in  respect  of  the  statutory  liability  ; 
but  in  such  case  the  costs  caused  by  the  plaintiff  bringing  an 
action,  instead  of  proceeding  under  the  Act,  may  be  deducted 
from  the  compensation.     The  workman  in  this  case  did  not 
bring  an  action   within  the   six  months,  but  commenced  one 
on  March  18,  1906.    In  so  doing  she  was  affirming  that  the 
employer  was  under  common  law  liability.    From  that  moment 
she  could  not,  I  think,  be  heard  to  say  that  s.  1,  sub-s.  2  (6),  did 
not  apply.    Had  she,  on  March  14, 1906,  or  subsequently,  sought 
to  go  on  with  her  proceedings  under  the  Act,  the  provisions 
of  s.  1,  sub-s.  2  (b),  would  have  been  available  to  the  employer 
*  as  an  answer  to  her  prosecuting  both  sets  of  proceedings.    She 

was  proceeding  with  her  action  because  her  case  was  that  s.  1, 
sub-s.  2  (6),  did  apply,  and  she  could  not  have  been  heard  to  say 
the  contrary.  It  was  impossible  for  her  while  prosecuting  her 
action  to  affirm  at  the  same  time  that  she  was  in  a  position 
to  go  on  with  her  proceedings  under  the  Act.  It  remains,  how- 
ever, to  consider  whether  the  right  to  continue  the  proceedings 
under  the  Act  was  thereby  finally  precluded  or  was  only  suspended. 
In  my  opinion  it  was  finally  precluded.  Upon  this  point  s.  1, 
sub-s.  4,  is  material.  That  sub-section  provides  that  if  the 
workman  within  the  six  months  brings  his  action  to  enforce  the 
common  law  liability  and  fails,  he  may  in  the  action  have  an 
assessment  of  the  compensation  payable  in  respect  of  the  statu- 
tory liability,  subject  to  deduction,  if  the  Court  thinks  fit,  of  the 
costs  of  the  action.    This  section  is  therefore  one  which  benefits 


BocklajIfcJ. 
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the  workman  in  that  it  preserves  to  him  after  the  expiration  of  c.  a. 
the  six  months  an  assessment  in  this  partiealar  way  of  the  com-  1908 
pensation  payable  in  respect  of  the  statutory  liability,  and  benefits  gbibb 
the  employer  in  that  it  allows  deduction  from  such  compensation  ^yj^^ 
of  the  costs  of  the  defeated  action.  In  my  opinion  this  is  to  be  ^^"^"^ 
the  only  means  by  which  the  plaintiff  in  a  defeated  action  is  to 
be  entitled  after  the  expiration  of  the  six  months  to  recover  the 
statutory  compensation.  This,  in  fact,  is  involved  in  the  reason- 
ing of  the  decision  of  this  Court  in  Neale  v.  Electric  and  Ordnance 
Accessories  Co.,  Ld,  (1)  If  this  were  not  so,  it  would  be  competent 
to  the  workman  by  giving  notice  within  the  six  months,  and 
subsequently,  at  any  time  within  the  period  of  the  Statute  of 
Limitations,  commencing  his  action,  to  extend  the  period  for 
assessing  compensation  under  the  statutory  liability  in  the  event 
of  his  action  proving  unsuccessful,  and  that  without  the  protection 
afforded  by  s.  1,  sub-s.  4,  to  the  employer  of  having  the  costs  of 
the  defeated  action  deducted  from  the  compensation.  This  is 
exactly  that  which  I  think  the  Act  intended  to  prevent.  The 
point  for  decision  here  is  really  covered  by  what  was  said  in 
Edwards  v.  Godfrey  (2)  and  Neale  v.  Electric  and  Ordnance 
Accessories  Co.,  Ld,  (1)  The  point  was  taken  that  the  workman 
in  this  case  was  an  infant,  and  Stephens  v.  Dudbridge  Ironworks 
Co.,  Ld.  (8)  was  cited  as  an  authority  for  the  proposition  that  the 
applicant  by  reason  of  infancy  was  not  bound  by  having  brought 
and  prosecuted  the  action.  There  is  nothing  in  the  point.  In 
Stephens  v.  Dudbridge  Ironworks  Co.,  Ld.  (8)  the  applicant,  being 
an  infant,  had  contracted  or  purported  to  contract  by  a  contract 
which  was  not  for  his  benefit,  and  the  Court  did  but  apply  the 
ordinary  rules  in  such  a  case.  In  the  present  case  the  litigation, 
duly  commenced  in  the  name  of  the  infant  by  a  next  friend,  was 
prosecuted  to  judgment.  In  such  case  an  infant  is  just  as  much 
bound  by  the  proceedings  as  if  he  were  adult.  If  authority  be 
needed,  Neale  v.  Electric  and  Ordnance  Accessories  Co.,  Ld.  (1)  is 
authority  for  the  proposition.  In  my  opinion  the  appellants  are 
entitled  to  succeed,  and  the  claim  ought  to  be  dismissed  with 
costs. 

(1)  [1906]  2  K.  B.  658.  (2)  [1899]  2  a  B.  338. 

(3)  [1904]  2KB.  226. 
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Kennedy  L.J.  Thifl  case  is  one  which  to  my  mind  is  by  no 
means  free  from  difficulty,  and  I  shall,  therefore,  shortly  state 
'  the  reasons  which  make  me  concur  in  the  judgments  which  have 
been  delivered  by  the  Master  of  the  Rolls  and  Buckley  L.J.  We 
have  to  construe  an  Act  which  on  this  point  is  not  exactly 
covered  by  any  previous  case.  An  action  was  brought 
on  behalf  of  the  respondent,  an  infant,  seeking  to  make  the 
employers  liable  independently  of  the  Workmen's  Compensation 
Act,  1897,  in  respect  of  an  injury  caused  by  an  accident  in  the 
course  of  her  employment.  Those  proceedings  were  successful 
in  the  county  court,  but  there  was  an  appeal  to  the  Divisional 
Court  which  resulted  in  the  success  of  the  defendants,  the  appel- 
lants here.  The  question  then  arises  whether  or  not  the 
respondent  can  afterwards  succeed  by  taking  proceedings  under 
the  Workmen's  Compensation  Act,  1897,  in  regard  to  which  I 
assume  that  a  vaUd  initiatory  claim  had  been  made  within  the 
period  required  by  the  Act.  The  respondent  had  no  right  to  ask 
the  Court  to  assess  compensation  in  the  common  law  action  as 
provided  by  s.  1,  sub-s.  4,  of  that  Act,  because  the  action 
was  not  brought  within  the  period,  six  months,  limited 
for  taking  proceedings  under  s.  2,  sub-s.  1,  of  the  Act  of 
1897,  and  the  contention  is  that  she  can  now  go  back  and 
claim  compensation  under  that  Act.  I  am  of  opinion  that 
that  contention  is  not  well  founded.  The  case  depends 
on  s.  1,  sub-BS.  1  (b)  and  (4),  of  the  Workmen's  Compensation 
Act,  1897,  which  is  re-enacted  in  the  Workmen's  Compensation 
Act,  1906.  I  agree  that  if  sub-s.  1  {b)  were  read  entirely 
without  reference  to  sub-s.  4,  the  case  made  on  behalf  of  the 
applicant  would  be  a  stronger  one,  because  no  doubt  sub-s.  1  (i>) 
is  framed  in  a  way  which,  if  read  according  to  its  natural  mean- 
ing, causes  difficulty  owing  to  the  words. "when  the  injury  was 
caused  by  the  personal  negligence  or  wilful  act  of  the  employer," 
which  would  seem  to  postulate  a  case  in  which  there  was  a  vaUd 
claim  under  the  Employers'  Liability  Acts  or  at  common  law, 
and  which,  coupled  with  the  provision  that  the  employer  is  not 
to  *'  pay  compensation,"  both  independently  of  and  also  under 
the  Act,  would  seem  to  suggest  that  it  is  only  where  the  work- 
man succeeds — whether  independently  of  or  under  the  Act — 
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that  the  Legislature  intended  to  impose  any  bar  to  the  altema-       c.  a. 

tiye  proceedings;  but  I  do  not  think  that  that  is  the  true       1908 

meaning  of  the  section.    I  have  looked  again  at  the  case  of      obibb 

Rouse  V.  Dixon  (1),  and  I  am  still  of  opinion  that  the  word         «• 

Ktnoch 
**  option  "  in  the  section  cannot  be  confined,  even  in  view  of  the    limitbd 

later  words,  to  an  option  binding  only  in  the  case  of  success.  (^^)- 
In  other  words,  it  seems  to  me  that  when  a  decision  is  given  ^^«^^y^'^- 
either  way  the  workman  must  be  considered  as  having  made  his 
option,  and  that  such  option  is  final  and  conclusive  subject  to 
the  provisions  of  s.  1,  sub-s.  4,  alone.  With  regard  to  the 
word  "option"  I  may  refer  to  a  passage  in  the  judgment  of 
Holmes  L.J.  in  Beckley  v.  Scott  d  Co.  (2),  where  he  says  (8) :  "  As  I 
understand  the  English  language,  when  an  option  is  given  to  a 
person  to  take  either  of  two  courses,  he  is  not  to  take  both ;  and 
as  I  understand  legal  principle,  an  option  or  election  of  this  kind 
once  exercised  must  be  adhered  to."  At  the  foot  of  the  same 
page  Holmes  L.J.  deals  with  the  argument  that  if  a  claim  for 
compensation  makes  it  impossible  to  take  other  proceedings 
there  was  no  necessity  for  the  enactment  that  the  employer  is 
not  to  be  liable  to  pay  double  compensation,  and  he  observes^ 
"Possibly  the  second  of  these  provisions  is  included  in  the 
first ;  but  surplusage  has  long  since  become  as  common  in  Acts 
of  Parliament  as  in  other  kinds  of  literature."  That,  in  my 
opinion,  is  the  sounder  construction  of  the  Act,  and  leads  me  to 
think  that  the  words  ''  when  the  injury  was  caused "  mean 
"  when  the  injury  was  alleged  to  be  caused,"  and  that  the  work- 
man's success  is  not  the  only  ground  on  which  he  can  be 
excluded  from  taking  alternative  proceedings.  I  now  turn  to 
8ub-8.  4,  and  that  contains  a  proviso  which  appears  to  be  a 
fair  and  just  supplement  of  s.  1,  sub-s.  2  (6),  which  I  have  just 
read ;  that  is  to  say,  if  the  action  outside  the  Act  is  brought 
within  the  time  limited  for  taking  proceedings  under  the  Act, 
and  if  the  action  is  unsuccessful,  the  plaintiff  has  the  choice  of 
asking  the  Court  to  treat  it  as  an  application  under  the  Act, 
thus  giving  him  a  locus  poenitentisB,  but  only  on  the  terms  that 
the  Court  may  make  a  deduction  from  the  compensation  of  all 

(1)  [1904]  2  K  B.  628.  (2)  [1902]  2  L  E.  504. 

(3)  Ibid,  at  p.  634. 


664 


KING'S  BENCH  DIVISION. 


£1908] 


C.A. 
1908 


Cbibb 

Etkooh, 
Lthitbd 
(No.  2). 


or  part  of  the  costs  of  the  unsuccessfal  action.  The  short  ques- 
tion before  us  can,  it  seems  to  me,  be  put  thus :  Is  that  the  only 
case  in  which  the, employer  can  be  sued  twice  over?  On  the 
whole  I  think  that  it  is,  and  I  think  that  A.  L.  Smith  L.J.,  in 
delivering  the  judgment  of  the  Court  in  Edwards  v.  Godfrey  (1), 
really  says  so,  unless  the  judgment  may  be  read  as  not  applying 
KMmedyii.J.  ^  ^  ^^^^  ^  which  the  porsou  injured  has  already  and  within 
due  time  instituted  proceedings  under  the  Act.  ThieLt  is  the  case 
put  forward  on  behalf  of  the  respondent  before  us.  She  says, ''  I 
had  a  valid  claim  for  compensation  under  the  1897  Act,  which, 
during  the  pendency  of  the  common  law  action,  was  dormant 
only,"  and  it  is  contended  that  the  language  of  A.  L.  Smith  L.J. 
in  Edwards  v.  Godfrey  (1),  which  has  been  read  by  the  Master 
of  the  Bolls,  does  not  deal  with  the  case  of  a  person  who  has  not 
merely  begun  his  action,  but  has  also  initiated  in  due  form  pro- 
ceedings for  compensation  under  the  Workmen's  Compensation 
Act  which  he  might  have  gone  on  with.  It  is  urged  that  such  a 
case  as  that  is  not  referred  to  by  A.  L.  Smith  L.J.,  and  in  terms 
it  is  not.  It  was  not  necessary  to  refer  to  it  having  regard  to 
the  facts.  The  present  case,  therefore,  is  not  absolutely  covered 
by  the  decision,  but  I  think  that  the  principle  is  there  laid 
down  with  sufficient  generality  to  make  it,  in  the  state- 
ment of  the  law  by  A.  L.  Smith  L.J.,  impossible  to  regard 
it  otherwise  than  as  an  authority  in  the  appellants'  favour. 
In  Cattermole  v.  AtlanUc  Transport  Co,^  Ld.  (2)  the  question 
to  be  decided  is  stated  in  the  headnote  thus:  ^' Where 
on  the  failure  of  an  action  brought  under  the  Employers' 
Liability  Act,  1880,  to  recover  damages  for  injury  caused  by 
an  accident  compensation  is  assessed  under  s.  1,  sub-s.  4,  of  the 
Workmen's  Compensation  Act,  1897,  the  Court  before  which  the 
action  is  tried  has  power  to  deal  with  the  costs,  including  costs 
of  the  proceedings  for  the  assessment  of  compensation." 
Stirling  L. J.,  who  read  the  judgment  of  the  Court,  said  this : 
"  The  effect  of  s.  1,  sub-s.  2  (6),  of  the  Workmen's  Compensation 
Act,  1897,  is  to  compel  the  workman  to  elect  whether  he  will 
claim  compensation  under  the  Act,  or  take  such  proceedings  as 
were  open  to  him  before  the  Act.  If  he  adopts  the  latter  course 
(1)  [1899]  2  Q.  B.  383.  (2)  [1902]  1  K.  B.  204. 


Kennedy  L.  J. 


2  KB.  KENG^S  BENCH  DIVISION.  665 

he  cannot  make  any  claim  under  the  Act,  except  by  virtue  of  s.  1,  c.  A. 
8ub-s.  4,  of  the  Act :  see  Edwards  v.  Godfrey.  (1)  That  sub-sec-  1908 
tion  provides  that  if  an  action  is  brought  to  recover  damages  ckibb 
independently  of  the  Act  for  injury  caused  by  any  accident,  and  j^ynooh 
it  is  determined  in  such  action  that  the  injury  is  one  for  which  Limited 
the  employer  is  not  liable  in  such  action,  but  that  he  would  have 
been  liable  to  pay  compensation  under  the  provisions  of  the  Act, 
the  action  shall  be  dismissed,  'but  the  Court  in  which  such  action 
is  tried  shall,  if  the  plaintiff  shall  so  choose,  proceed  to  assess 
such  compensation,  and  shall  be  at  liberty  to  deduct  from  such 
compensation  all  the  costs  which,  in  its  judgment,  have  been 
caused  by  the  plaintiff  bringing  the  action  instead  of  proceeding 
under  the  Act.'  "  There  again,  if  the  words  of  the  Lord  Justice 
are  read  without  qualification,  they  would  cover  this  case  just  as 
much  as  the  words  of  the  judgment  in  Edwards  v.  Godfrey  (1) ; 
but  it  is  true  that  the  Lord  Justice  does  not  refer  to  the 
fact  that  the  sub-section  applies  only  to  a  case  in  which  the 
action  is  brought  within  the  time  limited  for  taking  proceedings 
under  the  Act,  that  is,  within  six  months  from  the  occurrence  of 
the  accident.  But  if  Stirling  L.J.  had  thought  that  the  presence  or 
absence  of  the  limitation  would  affect  the  correctness  of  his  state- 
ment of  the  law,  I  do  not  think  that  he  would  have  made,  as  he 
does,  the  statement  without  qualification.  One  other  case  in  the 
Court  of  Appeal  to  which  I  wish  to  refer  is  that  of  Taylor  v. 
Hamstead  Colliery  Co.,  Ld.  (2)  In  that  case,  in  reversing  the 
decision  of  the  Divisional  Court,  Collins  M.B.  stated  the  law  arising 
on  these  two  sections  in  this  way :  ''  The  section  of  the  Work- 
men's Compensation  Act,  1897,  on  which  the  decision  of  the 
Divisional  Court  turned  is  s.  1,  sub-s.  2  (b).  That  section 
expresses  that  the  remedy  of  a  workman  under  that  Act  and 
his  remedy  apart  from  that  Act,  where  the  injury  to  him  is 
caused  by  the  personal  negligence  or  wilful  act  of  the  employer 
or  of  some  person  for  whose  act  or  default  the  employer  is 
responsible,  are  not  concurrent,  but  separate,  and  the  workman  is 
given  an  option  to  proceed  in  either  mode.  That  the  exercise 
of  the  option  is  conclusive  was  dedided  by  this  Court  in  Edwards 
V.  Godfrey.  (1)  It  is  pointed  out  by  A.  L.  Smith  L. J.,  who  delivered 
(1)  [1889]  2  a  B.  333.  (2)  [1904]  1  K.  B.  888. 
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the  leading  judgment,  that  the  workman  who  had  brought 
a  common  law  action  had  failed  in  it ;  and  that  but  for  the  pro- 
visions of  s.  1,  sub-s.  4,  of  the  Act  there  would  have  been  an  end  of 
any  claim  by  him  against  his  employer.  That  section,  as  the  Lord 
Justice  pointed  out,  gives  him  a  locus  pcenitentisB  by  enabling  him 
to  apply  to  the  county  court  judge  before  whom  the  action  is  tried 
to  assess  compensation  under  the  Workmen's  Compensation  Act. 
That  application  must,  however,  be  made  at  the  time,  and  the 
workman  cannot  at  a  subsequent  date  initiate  independent  pro- 
ceedings against  his  employer  by  a  request  for  arbitration  under 
the  Workmen's  Compensation  Act.  That  is  a  clear  decision  of 
this  Court  that  the  two  proceedings  are  not  concurrent."  It 
seems  to  me  that  we  ought  to  treat  these  judgments  as  stating  a 
principle  which  applies  to  the  decision  of  this  case.  I  feel  now,  as  I 
did  when  dealing  with  the  case  of  Rouse  v.  Dixon  (1) ,  that  according 
to  the  true  construction  of  the  two  sections  they  mean  that  the 
option  is  one  which  is  exercised  when  a  decision  of  the  Court, 
whether  in  favour  of  or  adverse  to  the  workman,  is  arrived  at, 
and  that  the  only  case  in  which,  after  failure  of  the  action,  the 
Workmen's  Compensation  Act  can  be  invoked  is  that  provided 
for  by  s.  1,  sub-s.  4.  The  justice  of  that  appears  to  me  to  be 
emphasized  when  you  look  at  s.  14  of  the  First  Schedule  to  the 
Workmen's  Compensation  Act,  1897  (which  is  substantially 
re-enacted  by  s.  19  of  the  First  Schedule  to  the  Act  of  1906), 
which  provides  that  weekly  payments  shall  not  be  capable  of 
being  "  assigned,  charged,  or  attached."  Sect.  1,  sub-s.  4,  giving 
a  locus  poenitentiaB  to  the  plaintiff  in  one  case,  also  gives  the 
Court  the  right  in  that  one  case  to  make  the  deduction.  In  the 
present  case  the  action  was  not  brought  till  thirteen  months  had 
elapsed  from  the  date  of  the  accident.  Therefore  the  provisions 
of  sub-s.  4  do  not  apply,  and  in  my  opinion  there  is  no  ground 
for  assuming  any  exception  in  favour  of  the  applicant  on  the 
ground  of  infancy.     In  my  opinion  the  appeal  should  be  allowed. 

Appeal  allowed. 


Solicitors:  Morris  dt  Bristow,  for  W.  Morris,  Birmingham; 

F.  E.  Oreen. 

(1)  [1904]  2  K  B.  628. 

W.  C.  D. 
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[IN  THE  OOUET  OF  APPEAL.]  C.A. 

ANDREWS  V.  ANDREWS  and  MEARS.  ^^^ 

Jnne  8. 

Employer  and  Workman — Compensation — Workman  employed  by  Sub-contractor 

— Liability  of  Principal — Accident  *^  on  or  in  or  about  Premises  " — Work- 
men's Compensation  Act,  1906  (6  Edw.  7,  c.  58),  s.  4,  sub-ss,  1,  4. 


A  workman  who  was  employed  in  connection  with  certain  paying 
operations  by  a  sub-contractor,  his  duties  being  to  cart  materials  for  the 
work  and  remove  rubbish,  while  so  engaged  was  accidentally  killed  n 
the  public  street  at  a  distance  of  two  miles  from  the  site  of  the  work  : — 

Eeldy  that  the  accident  had  not  occurred  **  on,  or  in,  or  about 
premises  "  on  which  the  principal  contractor  had  undertaken  to  execute 
the  work,  or  which  were  **  otherwise  under  his  control  or  management " 
within  s.  4,  snb-s.  4,  of  the  Workmen's  Compensation  Act,  1906,  and 
that  consequently  the  principal  was  not  liable  to  pay  compensation 
under  the  Act. 

Appeal  from  an  award  of  the  judge  of  the  Marylebone  County 
Court,  sitting  as  arbitrator  under  the  Workmen's  Compensation 
Act,  1906,  in  favour  of  the  dependants  of  a  deceased  workman. 
The  appellant  Mears  was  a  builder  and  contractor.  In  August, 
1907,  he  had  contracted  to  do  certain  paving  work  near  the 
Albert  Hall,  Enightsbridge.  Part  of  his  contract  was  to  cart 
sand  to  Enightsbridge  and  remove  rubbish  from  the  same  place. 
Mears  had  sub-let  a  part  of  this  contract  to  a  carter  named 
Andrews.  On  August  16,  1907,  the  deceased,  who  was  a  son  of 
Andrews  and  in  his  employment,  was  engaged  in  carting  a  load 
of  rubbish  from  the  Albert  Hall.  While  On  this  journey  he  fell 
from  his  cart  in  the  public  street  at  a  place  about  two  miles 
distant  from  the  Albert  Hall  and  was  killed; 

Upon  these  facts  the  learned  county  court  judge  held  that 
Andrews,  as  employer,  was  liable  to  pay  compensation  to  the 
dependants  of  his  son.  He  also  held  that  Mears  was  liable  as 
''  the  principal "  within  the  Workmen's  Compensation  Act,  1906, 
8.  4,  sub-s.  1,  on  the  ground  that  under  the  contract  the  work  of 
carting  was  to  be  executed  not  only  at  the  termini  from  and  to 
which  the  rubbish  was  to  be  carted,  but  also  on  the  roads 
between  those  termini  along  which  the  carting  was  to  be  done, 
and  that  consequently  the  accident  occurred  **  on,  or  in,  or  about 
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C.A.       premises"  on  which  Mears  had  undertaken  to  execute  the  work 
1908       in  the  course  of  which  the  accident  occurred.  (1) 
AxDBEWB       From  this  decision  Mears  appealed. 

V, 

Andrews 
AjTD  Meabs.      e/.  A.  SimoH,  K.C.,  and  Shakespeare,  for  the  appellant.    Under 

the  Workmen's  Compensation  Act,  1897,  the  hability  of  the 

employer  to  compensate  the  workman  was  limited  to  the  case  of 

accidents  happening  "on  or  in  or  about "  the  works  of  the 

undertaker.    That  limitation  was  removed  by  the  Act  of  1906, 

8. 1,  so  far  as  regarded  claims  against  the  workman's  immediate 

employer.     But  the  words  are  reintroduced,  in  the  case  of  a 

sub-contract,  by  s.  4  of  the  new  Act,  sub-s.  4  of  which  provides 

that  the  section  shall  not  apply  in  any  case  where  the  accident 

occurred  '^  elsewhere  than  on,  or  in,  or  about  premises  on  which 

the  principal  has  undertaken  to  execute  the  work  or  which  are 

otherwise  under  his  control  or  management." 

[Gozbns-Habdy  M.B.  The  words  must  be  construed  as  they 
were  under  the  old  Act.] 

The  learned  county  court  judge  has  wrongly  construed  them. 

J.  Duncan  and  W.  Andrews,  for  the  respondents.  The  words 
used  in  sub-s.  4  will  include  the  roads  between  the  two  termini, 
namely,  the  site  of  the  work  at  the  Albert  Hall  and  the  place  where 
the  rubbish  was  to  be  shot.     If  in  this  case  the  deceased  had 

(1)  The  Workmen's  CompenBatioii  or  proceedings  are  taken  against  the 

Act,  1906,  8. 4,  provides:  '^(1.)  Where  •  principal,  then,  in  the  application  of 

any  person  (in  this  section  referred  this  Act,  references  to  the  principal 

to  as  the  prindpal),  in  the  course  of  shall  be  substituted  for  references  to 

or  for  the  purposes  of  his  trade  or  the  employer,  except  that  the  amount 

btisiness,  contracts  with  any  other  of  oompensation  shall  be  calculated 

person  (in  this  section  refeired  to  as  with  reference  to  the  earnings  of  the 

the  contractor)  for  the  execution  by  workman   under   the    employer  by 

or  under  the  contractor  of  the  whole  whom  he  is  immediately  employed 

or  any  part  of  any  work  undertaken  .... 

by  the  principal,  the  principal  shall  **(4.)  This  section  shall  not  apply 

be  liable  to  pay  to  any  workman  in    any    case    where    the   accident 

employed  in  the  execution  of  the  occurred  elsewhere  than  on,  or  in,  or 

work  any  compensation  under  this  about  premises  on  which  the  prin- 

Act  which  he  would  have  been  liable  cipal  has  undertaken  to  execute  the 

to  pay  if  that  workman  had  been  work  or  which  are  otherwise  under 

immediately  employed  by  hJTn  •  and  lus  control  or  managements" 
where  compensation  is  claimed  from 
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been  making  an  unauthorized  deviation  on  his  own  account  the       C  A. 
appellant  would  not  have  been  liable,  but  carting  along  the  roads       1908 
between  the  two  termini  was  an  essential  part  of  the  work  to    axtdbxwb 
be  executed;   the  distance  between  the  termini  is  immaterial,    ^j^^^g 
"  Premises  on  which  the  principal  has  undertaken  to  execute  the  and  Mbabs. 
work  "  includes  the  whole  area  of  the  land  upon  which  the  work 
or  any  part  of  it  is  to  be  done :  Rogers  v.  Cardiff  Corporation  (1) ; 
MidcUemiss  v.  Benmckshire  County  Council,  (2)     [JBocfc  v.  Dick 
Kerr  d  Co,,  Ld.{S),  Fenn  v.  AfiZfcr(4),  and  Ruegg's  Employers' 
Liability  and   Workmen's  Compensation,  7th  ed.  p.  882,  were 
also  referred  to.] 

Cozbns-Habdy  M.B.  I  think,  with  the  greatest  respect  for  the 
learned  county  court  judge,  that  he  has  arrived  at  a  wrong  con- 
clusion. This  is  a  case  which  could  not  have  arisen  under  the 
old  Act,  but  under  the  new  Act  a  liability  is  first  imposed  in  all 
cases  in  favour  of  a  workman  against  his  employer,  and  then  in 
certain  cases  there  is  an  additional  liability  against  a  person 
who  is  called  "the  principal,"  although  the  workman  is  not 
employed  by  such  principal,  but  by  a  sub-contractor.  But 
it  is  quite  obvious  that  it  would  not  do  to  hold  the  principal 
liable  for  every  accident  which  might  occur  to  a  workman  who 
is  not  employed  by  him,  but  by  a  sub-contractor;  so  at  the 
end  of  B.  4,  which  imposes  that  additional  liability,  there  is 
this  proviso  (sub-s.  4) :  ''  This  section  shall  not  apply  in 
any  case  where  the  accident  occurred  elsewhere  than  on, 
or  in,  or  about  premises  on  which  the  principal  has  under- 
taken to  execute  the  work  or  which  are  otherwise  under  his 
control  or  management." 

What  are  the  undisputed  facts  in  the  present  case  ?  [His 
Lordship  stated  the  facts,  and  continued  : — ]  We  are  asked  to 
hold  that  this  accident  occurred  "  on  or  in  or  about  premises  " 
on  which  Hears  had  undertaken  to  execute  the  work  or  which 
were  "otherwise  under  his  control  or  management."  I  am 
entirely  unable  to  see  how  that  contention  can  be  supported. 
The  learned  county  court  judge,  in  a  very  carefully  considered 

(1)  [1905]  2  K.  B.  832.  (3)  [1906]  A.  0.  325. 

(2)  (1900)  2  R  392.  (4)  [1900]  1  Q.  B.  788,  at  p.  791. 
Vol,  n.  1908.                                2  P  2 
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c.  A.       judgment,  has  stated,  without  a  particle  of  evidence  to  support 
1908       him,  that  it  was  part  of  the  contract  that  the  rubbish  should  be 
AvDBEWB    ^^^^  ^^  ^  particular  place.      That  is  quite  contrary  to  the 
ANDBBW8    ®^^®^^®>  which  was  that  it  might  be  shot  anywhere.    But  to 
AND  Mbabs.  say  that  any  portion  of  the  roads  radiating  from  the  Albert 
oomu-Hanij  Hall   and  extending  to  any    distance   over    which    the   sub- 
contractor might  be  minded  to  take  his  cart  can  be  considered 
as  premises  on  or  in  or  about  which  Mears  had  undertaken  to 
execute  the  work  or  which  were  otherwise  under  his  control  or 
management  seems  to  me  to  be  giving  a  wholly  unnatural  and 
unjustifiable  meaning  to  the  language  of   the  proviso  to  the 
section.    In  my  opinion  the  dependants  of  the  deceased  workman 
in  the  present  case  have  a  remedy  of  course  against  his  employer, 
his  father,  but  not  against  Mears.    The  appeal  must  therefore 
be  allowed. 

BucxLBY  L.J.  I  am  of  the  same  opinion,  and  will  add  a  few 
words  as  to  my  view  of  the  construction  of  s.  4.  [The  Lord 
Justice  read  the  section,  and  continued : — ]  The  question  here  is 
this:  The  principal  had  undertaken  to  do  certain  carting  work  from 
the  Albert  Hall ;  was  the  public  street  between  the  Albert  Hall 
and  St.  Quintin's  Avenue,  at  a  distance  of  some  two  miles  from 
the  Albert  Hall,  "premises  on  or  in  or  about  which  the  principal 
had  undertaken  to  execute  the  work  or  which  were  otherwise 
under  his  control  or  management "  ?  In  my  opinion  a  street, 
the  public  highway,  was  not  for  this  purpose  '* premises"  on 
which  the  work  was  to  be  executed.  That  word  implies  some 
definite  place  with  metes  and  bounds,  say  land,  or  land  with 
buildings  upon  it.  Nor  was  it  a  place  '*  otherwise  under  the 
control  or  management"  of  the  principal.  A  public  street  is 
not,  in  my  opinion,  within  these  words  at  all.  One  might  put 
numerous  instances  of  work  which  is  to  be  done,  coupled  with 
the  obligation  of  bringing  and  delivering  the  finished  article  or  of 
taking  away  the  work  to  be  done  and  bringing  it  back  again.  It 
seems  to  me  that  it  would  be  impossible  to  say  that  the  operation 
of  so  conveying  the  work  over  the  public  road  is  done  on  premises 
on  or  in  or  about  which  the  principal  has  undertaken  to  execute  the 
work  or  which  are  otherwise  under  his  control  or  management. 
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The  result  is  that  s.  4  does  not,  in  my  opinion,  apply,  and  the       0.  A. 
principal  here  is  not  liable.  1908 


A]0>BBWB 

Eennbdy  L.J.  I  entirely  agree  with  the  judgments  already  «• 
pronounced,  but  I  do  not  quite  accept  my  brother  Buckley's  andMbabs. 
view  about  ''premises''  being  necessarily  confined  to  land. 
There  are  cases  which  indicate  that  ''premises"  may  have  a 
wider  meaning.  But  here,  assuming  for  a  moment  that  the  place 
from  which  the  rubbish  was  to  be  conveyed  could  constitute 
"premises"  within  the  meaning  of  the  sub-section,  the  accident 
did  not  happen  there.  The  man  had  got  a  long  distance  on  the 
road.  The  premises  to  which  he  might  take  the  rubbish  were 
entirely  in  his  choice  at  that  time,  and  in  no  sense  could  they 
be  said  to  be  under  the  control  or  management  of  the  appellant 
Mears,  nor  was  the  place  to  which  the  workman  was  going 
"  premises  "  on  or  in  or  about  which  the  principal  had  under- 
taken to  execute  any  work.  I  cannot  understand  the  judgment 
of  the  Court  below. 

Buckley  L.J.  I  quite  accept  the  correction  of  Kennedy  L.J. 
I  did  not  intend  in  using  the  word  "land"  to  exclude  a  ship 
or  anything  of  that  kind. 

Appeal  (Mowed. 

Solicitors :  Wm.  Heard  d  Son  ;  S,  A.  Clench  <t  Co. 

G.  A.  S. 
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C.A.  [IN    THE    COURT    OF    APPEAL.] 

1908  PLUMPTON  AND  Another  v.  BURKINSHAW. 

May  21,  22. 
Principal  and  Agent — Lunatic  not  so  found  by  Inquisition — Person  appointed 

under  Lunacy  Act  to  carry  on  Business  of  Lunatic — Personal  LicibUity 

on  Contracts  made  in  carrying  on  Business — Lunacy  Act^  1890  (63  <fe  54 

Vict.  c.  6),  M.  116,  120,  124. 

By  an  order  made  by  a  Master  in  Lunacy  under  s.  116  and 
B.  120  of  the  Lunacy  Act,  1890,  the  defendant  was  authorized  to  exercise 
the  powers  of  a  committee  of  the  estate  of  a  limatic  not  so  found  by 
inquisition  as  in  the  case  of  a  person  of  unsound  mind  so  found  by 
inquisition,  and  to  carry  on  his  business,  which  had  been  carried  on  by 
the  lunatic  in  the  name  of  a  firm  of  which  he  was  the  sole  partner. 
While  carrying  on  the  business  under  the  order,  the  defendant  ordered 
goods  in  the  name  of  the  firm,  and  the  goods  were  supplied  by  the 
plaintiffs  for  the  purposes  of  the  business.  The  plaintiffs  having  sued 
the  defendant  personally  for  the  price  of  the  goods  supplied  by  them : — 

Eeld,  that  the  effect  of  the  order  made  under  the  Lunacy  Act,  1890, 
was  to  make  the  defendant  the  agent  of  the  lunatic  for  the  purpose  of 
carrying  on  his  business,  and  that,  in  the  absence  of  evidence  that  the 
defendant  intended  to  pledge  his  personal  credit,  the  mere  fact  that  he 
carried  on  the  business  under  the  order  did  not  make  him  personally 
liable  to  the  plaintiffs  for  the  goods  supplied  by  them. 

Burt,  BovlUm  &  Hayward  v.  Bull,  [1895]  1  Q.  B.  276,  and  Owen  d  Co. 
V.  Cronky  [1895]  1  Q..B.  265,  considered. 

Appeal  of  the  p1ainti£fs  from  the  judgment  of  Sutton  3.  at  the 
trial  of  the  action  at  Leeds  without  a  jury. 

The  action  was  brought  to  recover  the  balance  of  an  account 
for  the  price  of  goods  sold  and  delivered  by  the  plaintiffs  to 
the  defendant,  with  interest.  The  plaintiffs,  who  were  oil  and 
seed  merchants,  had  for  some  time  prior  to  the  year  1901  sold 
goods  to  a  firm  of  J.  EUershaw  &  Sons,  in  which  the  sole  partner 
was  one  Arthur  EUershaw.  In  1901  Arthur  EUershaw  became 
mentally  infirm  and  incapable  of  managing  his  affairs ;  he  was 
not  found  a  lunatic  by  inquisition,  but  on  AprU  1, 1901,  an  order 
was  made  by  a  Master  in  Lunacy  under  s.  116  of  the  Lunacy 
Act,  1890  (ly,  which  provided  (inter  alia)  as  follows :  "  It  having 

(1)  By  the  Lunacy  Act,  1890  (53  &  this  Act  relating  to  management  and 
54  Vict.  c.  6),  B.  116,  sub-s.  1 :  "The  administration  apply  ....  (c)  to 
powers  and  proyisions  ol  this  part  of      every  person  lawfully  detained  as  a 
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V, 

BUBKIK- 

BHAW. 


been  established  to  my  satisfaction  that  the  said  Arthur  c  A. 
EUershaWy  though  not  lawfully  detained  as  a  lunatic  not  so  1908 
found  by  inquisition,  is  through  mental  incapacity  arising  from  plumptok 
disease  incapable  of  managing  his  affairs,  I  do  order  that 
upon  the  certificate  of  the  said  Masters  that  he  has  completed 
his  security  the  said  William  Parker  Burkinshaw  be  and  hereby 
is  authorized  to  exercise  as  regards  the  estate  of  the  said  Arthur 
Ellershaw  the  powers  of  a  committee  of  the  estate,  as  in  the  case 
of  a  person  of  unsound  mind  so  found  by  inquisition,  and  to  carry 
on  the  business  of  the  said  Arthur  Ellershaw,  and  for  that  pur- 
pose to  employ  the  assets  of  the  said  Arthur  Ellershaw,  and  that 
he  be  at  liberty  to  pay  the  premiums  payable  to  such  guarantee 
society  as  the  said  Masters  shall  accept  as  his  security  out  of  the 
estate  of  the  said  Arthur  Ellershaw."  On  April  8,  1901,  notice 
of  the  order  was  given  to  the  plaintiffs  and  other  customers  in 
the  following  letter  from  the  solicitors  of  Ellershaw,  who  also 
acted  as  solicitors  for  the  defendant  in  the  present  action :  "  We 
beg  to  inform  you  that  on  Monday,  the  1st  instant,  Mr.  William 
Parker  Burkinshaw,  of  this  city,  was,  subject  to  the  completion 


lunatio  though  not  so  found  by  in- 
qniflition  ;  (d)  to  every  person  not  so 
detained  and  not  found  a  lunatic  by 
inquisition,  with  regard  to  whom  it 
is  proved  to  the  satisfaction  of  the 
judge  in  lunacy  that  such  person  is 
through  mental  infirmity  arising 
from  disease  or  age  incapable  of 
managing  his  affairs.'* 

By  sub-s.  2 :  '*  In  the  case  of  any 
of  the  above-mentioned  persons  not 
being  lunatics  so  found  by  inquisi- 
tion, such  of  the  powers  of  this 
Act  as  are  made  exeroiseable  by 
the  committee  of  the  estate  under 
order  of  the  judge  shaU  be  exercised 
by  such  person  in  such  manner  and 
with  or  without  security  as  the 
judge  may  direct,  and  any  such 
order  may  confer  upon  the  per- 
son therein  named  authority  to  do  any 
specified  act,  or  exercise  any  specified 
power,    or    may   confer   a  general 


authority  to  exercise  on  behalf  of  the 
lunatic,  until  further  order,  all  or  any 
of  such  powers  without  further 
application  to  the  judge." 

By  s.  120 :  *'  The  judge  may,  by 
order,  authorize  and  direct  the  com- 
mittee of  the  estate  of  a  lunatic  to  do 
all  or  any  of  the  following  things  .... 
(c)  carry  on  any  trade  or  business  of 
the  lunatic." 

By  s.  124 :  *<  The  oommittee  of  the 
estate,  or  such  person  as  the  judge 
approves,  shall  in  the  name  and  on 
behalf  of  the  lunatic  execute  and  do 
all  such  assurances  and  things  for 
giving  effect  to  any  order  under  this 
Act  as  the  judge  directs,  and  every 
such  assurance  and  thing  shall  be 
valid  and  effectual,  and  shall  take 
effect  accordingly,  subject  only  to 
any  prior  charge  to  which  the  pro- 
perty affected  thereby  at  the  date  of 
the  order  is  subject." 
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c.  A.       of  his  secnrity,  authorized  by  the  Court  to  carry  on  the  business 
1908       of  Mr.  Arthur  Ellershaw,  and  for  that  purpose  to  employ  his 
Plumptoh   ^^^^^9  ^^^  ^  exercise  as  regards  the  estate  of  that  gentleman 
«•         all  the  powers  of  a  committee  of  the  estate."    The  defendant, 
SHAW.      who  was  so  appointed,  was  a  chartered  accountant,  and  he  con- 
tinued to  carry  on  the  business  of  J.  Ellershaw  &  Sons  under  the 
above  order.    Down  to  October,  1907,  goods  were  supplied  by 
the  plaintiffs  to  the  firm  of  J.  Ellershaw  &  Sons  upon  orders  given 
by  the  defendant  in  the  name  of  the  firm,  and  the  present  action 
was  brought  to  recover  the  balance  of  the  plaintiffs'  account  for 
the  goods  so  supplied  by  them.    At  the  trial  Sutton  J.,  acting 
upon  the  decision  of  Grantham  J.  in  Isaacs  v.  Chinery  (1),  gave 
judgment  for  the  defendant.    The  plaintiffs  appealed. 

Mark  Romer,  K.C.  (Longstafe  with  him),  for  the  plaintiffs. 
The  defendant  was,  under  the  circumstances,  personally  liable 
for  the  price  of  the  goods  supplied  on  his  orders.  He  carried  on 
the  business  in  the  name  of  the  firm  and  was  in  the  same  posi- 
tion as  a  person  who  is  appointed  by  the  Court  receiver  and 
manager  of  the  business  of  a  limited  company,  and  where  such 
a  person  orders  goods  for  the  company's  purposes  the  prima 
facie  inference  is  that  he  pledges  his  personal  credit  for  the  goods 
looking  for  indemnity  to  the  assets  of  the  business :  Burt,  BovUon 
dt  Hayward  v.  BvU.  (2)  The  language  of  Lord  Esher  M.B. 
in  his  judgment  is  wide  enough  to  cover  the  facts  of  the  present 
case.  It  is  true  that  in  Owen  dt  Co.  v.  Cronk  (3)  a  receiver 
appointed  by  the  trustees  under  a  trust  deed  to  secure  the  deben- 
tures of  a  limited  company,  who  carried  on  the  business  in  the 
name  of  the  company,  was  held  to  be  a  mere  agent  and  not  to 
incur  any  personal  liability  for  the  price  of  goods  ordered  by  him, 
but  that  case  turned  upon  the  language  of  the  trust  deed,  which 
provided  that  the  receiver  was  to  be  deemed  to  be  the  agent  of 
the  company,  and,  being  known  to  be  the  agent  of  a  known 
principal,  he  did  not  incur  any  personal  liability ;  the  case  is 
therefore  not  in  point.  The  real  question  for  determination  in 
all  similar  cases  is  the  proper  inference  of  fact  to  be  drawn  from 

(1)  (1896)  74  L.  T.  320.  (2)  [1896]  1  a  B.  276. 

(3)  [1895]  1  a  B.  265. 
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the  relation  of  the  parties,  and  the  proper  inference  in   the       c.  A. 
present  case  is  that  the  plaintiffs  intended  to  give  credit,  not  to       1908 
the  lunatic,  who  was  incapable  of  managing  his  own  affairs,  but  to  plumptok 
the  defendant,  who  gave  the  orders  and  carried  on  the  business     ^  ^' 
as  though  he  were  the  principal.    If  this  were  not  so,  and  if  the      shaw. 
only  remedy  of  the  plaintiffs  were  against  Arthur  EUershaw, 
they  would  be  obliged  to  bring  an  action  against  the  lunatic 
himself  and  then  apply  to  the  Court  to  enforce  the  judgment ;  it 
is  very  doubtful,  even  if  the  debt  were  not  disputed,  whether  the 
plaintiffs  could  take  advantage  of  r.  88  of  the  Lunacy  Rules  of 
1892  and  enforce  their  claim  without  action. 

Scott  Fox,  K.C.y  and  Adair  Roche,  for  the  defendant,  were  not 
called  upon  to  argue. 

Snt  GoBBLL  Babnbs,  Pbbsidbnt.  I  am  of  opinion  that  the 
judgment  of  Sutton  J.  was  correct  and  should  be  affirmed.  The 
question  arises  under  these  circumstances.  Arthur  EUershaw 
was  the  sole  partner  in  the  firm  of  J.  EUershaw  &  Sons ;  the 
plaintiffs  are  oil  and  seed  merchants,  and  had  dealings  with  that 
firm.  In  1901  Arthur  EUershaw  suffered  from  an  infirmity, 
which  resulted  in  the  order  of  April  1,  1901,  made  under  the 
Lunacy  Act,  1890,  by  which  Arthur  EUershaw  was  declared  to 
be  through  mental  infirmity  arising  from  disease  incapable  of 
managing  his  affairs,  and  the  defendant  was  authorized  to  exer- 
cise the  powers  of  a  committee  of  his  estate,  as  in  the  case  of  a 
person  of  unsound  mind  so  found  by  inquisition,  and  to  carry 
on  his  business.  The  defendant  proceeded  to  carry  on  the 
business,  in  the  course  of  which  debts  were  incurred  to  the 
plaintiffs  for  goods  sold  and  deUvered ;  it  is  in  respect  of  these 
debts  that  the  present  action  is  brought  to  recover  a  balance  of 
account.  The  defence  is  that  the  defendant  is  not  personally 
liable,  that  he  was  only  acting  under  the  powers  conferred  upon 
him  by  the  order  made  under  the  Act  of  1890,  and  that  the 
plaintifiis  must  look  to  EUershaw's  estate  for  payment. 

I  need  only  refer  shortly  to  two  or  three  sections  of  the  Lunacy 
Act,  1890.  [His  Lordship  read  the  sections  already  set  out,  and 
proceeded: — ]  It  is  clear  from  the  language  of  these  sections 
that  similar  powers  to  those  given  to  the  committee  of  a  lunatic 
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O.A.       80  found  by  inquisition  are  given  in  cases  similar  to  that  of 
1908       Arthar  EUershaw. 


Plumptok       '^^^  plaintiffs  contended  that  the  defendant  was  personally 

BuBKiK-     ^^^^  ^^  ibem  for  the  amount  of  their  claim  for  goods  supplied 

BBAw.      to  the  firm  of  J.  EUershaw  &  Sons  because  he  carried  on  the 

TheFTMidont.  busiucss  of  that  firm  in  the  firm  name.  The  answer  was  that 
under  the  provisions  of  the  Lunacy  Act,  1890,  to  which  I  have 
already  referred,  the  defendant  was  not  carrying  on  the  business 
so  as  to  make  himself  personally  liable,  but  was  carrying  it  on  on 
behalf  of  a  lunatic  not  so  found  by  inquisition,  and  that  he  was 
an  agent  of  the  lunatic  and  was  acting  under  the  control  of  the 
Court.  There  is  no  suggestion  that  anything  was  done  by  the 
defendant  which  would  shew  that  he  undertook  any  express 
personal  obligation;  on  the  contrary,  the  circular  of  April  8, 
1901,  which  was  sent  out  by  Ellershaw's  solicitors  on  his  behalf, 
was  a  clear  intimation  to  the  plaintiffs  and  the  other  customers 
to  whom  it  was  sent  that  the  defendant  was  only  carrying  on  the 
business  under  the  powers  conferred  by  the  order  and  by  the 
Act  itself,  and  that  he  did  not  pledge  his  personal  credit  or 
undertake  any  personal  liability.  The  only  question  for  us  is 
whether  by  carrying  on  Arthur  Ellershaw's  business  under  the 
order  the  defendant  has  incurred  a  personal  liability  for  goods 
supplied  to  the  business  while  he  was  carrying  it  on.  After 
reading  the  provisions  of  the  Lunacy  Act,  1890,  it  is  plain  to  me 
that  he  has  not ;  the  defendant  was  acting  throughout  for  and 
in  the  name  of  a  person  who  was  a  lunatic  not  so  found  by 
inquisition.  That  appears  to  me  to  put  an  end  to  the  whole 
dispute  in  the  action.  The  only  authority  which  has  been  relied 
on  by  the  plaintiffs  is  Burt,  Bovlton  d  Haywaird  v.  BvU  (1),  but 
that  is  an  entirely  different  case  from  the  present.  There  the 
action  was  brought  against  the  receiver  and  manager  of  a 
limited  company  appointed  by  the  Court,  with  various  powers 
conferred  on  him  by  his  appointment,  and  it  was  contended 
that  the  language  used  by  Lord  Esher  M.B.  in  giving  judgment 
was  wide  enough  to  cover  the  present  case.  But  that  language 
was  used  with  reference  to  the  case  then  before  the  Court,  in 
which  it  could  not  be  said  that  the  defendant  was  acting  as  the 
(1)  [1896]  1  a  B.  276. 
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agent  of  the  company ;  he  was  acting  without  principals  and  on  c.  A. 

his  own  behalf,  and  therefore  rendered  himself  personally  liable  1908 

on  the  contracts  which  he  made.     When  that  distinction  is  plumptok 

borne  in  mind,  it  is  plain  that  that  decision  is  not  applicable  to  ^^ 

the  present  case,  where  the  powers  exercised  by  the  defendant  bhaw. 

are  only  those  expressly  conferred  upon  him  by  statute.    For  ThoPnddent 
these  reasons  I  think  that  the  appeal  must  be  dismissed. 

Flbtchbb  Moulton  L.J.  I  am  of  the  same  opinion.  The 
case  resolves  itself  into  a  short  point  of  law.  No  question  arises 
as  to  the  defendant  having  held  himself  out  as  being  personally 
liable  as  a  principal  upon  contracts  made  by  him  in  the  course 
of  carrying  on  the  business,  and  he  would  not  be  personally 
liable  unless  his  legal  position  under  the  Lunacy  Act,  1890, 
made  him  so,  for  he  carefully  informed  the  plaintiffs  and  others 
having  dealings  with  the  firm  of  his  position.  The  question  for 
us  therefore  is.  What  is  the  position  of  a  person  who  is  appointed 
under  s.  116  of  that  Act  to  carry  on  the  business  of  a  lunatic 
not  so  found  by  inquisition  ?  In  my  opinion  the  provisions  of 
s.  116,  sub-s.  2,  and  s.  124  make  it  clear  that  in  carrying  on  the 
business  the  defendant  was  acting  on  behalf  of  the  lunatic,  and 
that  he  was  really  an  agent  appointed  by  the  tribunal  having 
jurisdiction  in  lunacy,  and  that  he  acted  under  the  statutory 
powers  conferred  upon  him  by  his  appointment.  I  think,  there- 
fore, that  this  case  comes  within  the  class  of  cases  of  which 
Owen  d  Co.  v.  Cronk  (1)  is  an  example,  and  that  it  is  not 
governed  by  Burt,  Boulton  d  Hayward  v.  BvU.  (2)  The  defen- 
dant is  therefore  not  personally  liable,  and  the  appeal  must  be 
dismissed. 

Fabwbll  L.J.  I  agree.  The  decision  of  this  case  and  the 
explanation  of  the  two  cases  which  have  been  referred  to  depend 
upon  two  elementary  principles:  the  first,  that  it  takes  two 
persons  to  make  a  contract ;  the  second,  that  a  person  who 
contracts  as  agent  for  another  is  not  personally  liable  on  the 
contract.  The  first  explains  the  decision  in  Burt,  BovlUm  dt 
Hayward  v.  BtUl  (2),  where  the  defendant  had  been  appointed 

(1)  [1896]  1  a  B.  265.  (2)  [1896]  1  a  B.  276. 
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V, 

BUBKDT- 

SHAW. 

FkrwAUL.J. 


c.  A.       by fthe  Court  receiver  and  manager  of  the  basiness  of  a  company ; 

1908  he  had  no  authority  to  act,  and  could  not  act,  on  behalf  of  the 
Plumptoit  company,  for  he  was  not  agent  for  the  company,  and  they  could 
not  interfere  with  him ;  having,  therefore,  contracted  without 
principals  on  whose  behalf  he  was  authorized  to  contract,  he  was 
held  to  have  made  himself  personally  liable.  The  appointment  of 
a  receiver  and  manager  did  not  make  him  the  agent  of  the 
company,  but  operated  as  a  limitation  to  prevent  the  receiver  and 
manager  from  doing  more  than  look  to  the  assets  of  the  company 
for  his  indemnity.  The  second  principle  to  which  I  have  referred 
explains  Owen  d  Co.  v.  Cr(mk{\)  and  also  the  present  case. 
The  contract  was  made  by  a  person  acting  for  and  on  behalf  of, 
or  as  agent  for,  another,  and  it  is  an  elementary  rule  that  under 
such  circumstances  the  party  making  the  contract  is  not  liable 
personally ;  he  is  not  liable  as  a  principal  if  he  contracts  as  an 
agent. 

Appeal  dismissed. 


Solicitors  for  plaintiffs :  Collyer-Bristow  dt  Co.,  for  W.  J.  Stuart, 
HuU. 

Solicitors  for  defendant :    Curdiffea  dt  Davenport,  for  Mom, 
Lowe  d  Co.,  HuU. 

(1)  [1895]  1  Q.  B.  265. 

W.  J.  B. 
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[IN  THE  COUET  OF  APPEAL.]  0.  A 


SEAL  &  EDGELOW  v.  KINGSTON. 

Practice — Action  hy  Firm — Order  for  Discovery — Refusal  of  one  Plaintiff  to 
obey — Application  by  Go- Plaintiff  for  Attachment — Jurisdiction. 

After  the  dissolution  of  a  partnership  one  of  the  tvo  partners  com- 
menced an  action  in  the  firm  name  to  recover  a  debt  alleged  to  be  due 
to  the  partnership,  and  gave  to  the  other  partner,  who  did  not  consent 
to  the  action  and  who  disclaimed  all  right  to  any  sum  that  might  be 
recovered,  an  indemnity  against  the  costs  to  be  incurred.  An  order 
requiring  '*the  plaintiffs "  to  make  a  further  and  better  affidavit  of 
documents  was  served  by  the  defendant  upon  the  partner  bringing  the 
action,  who  made  a  further  affidavit  and  served  a  copy  of  the  order  on 
his  partner,  and,  on  the  refusal  of  the  latter  to  make  an  affidavit,  applied 
for  an  order  of  attachment  against  him  on  the  ground  of  his  non- 
compliance with  the  order  for  a  further  and  better  affidavit  of 
documents : — 

ffeld,  that  the  Court  had  jurisdiction  to  make  the  order  of 
attachment. 

Appeal  from  Bidley  J.  at  chambers. 

The  plaintiffs,  Seal  &  Edgelow,  were  solicitors  who  had  carried  on 
business  in  partnership  until  December  81, 1906,  when  the  partner- 
ship was  dissolved.  On  November  10, 1906,  the  present  action  was 
commenced  by  Seal  in  the  firm  name  against  the  defendant,  who 
had  been  a  client  of  the  firm,  to  recover  an  amount  alleged  to  be 
due  from  the  defendant  to  the  firm  on  a  bill  of  costs.  Seal  acted  as 
solicitor  to  the  plaintiffs  in  the  action.  The  defendant  delivered 
a  defence  by  which  it  was,  in  substance,  alleged  that  under  an 
arrangement  made  by  the  defendant  with  Edgelow  the  defendant 
was  not  liable  to  the  plaintiffs  for  any  costs. 

On  January  28,  1907,  Edgelow  took  out  a  summons  for  an 
order  that  the  action  should  be  stayed  on  the  ground  that  it  had 
been  brought  by  Seal  without  his  authority.  The  Master  made 
an  order  on  the  summons  that  all  further  proceedings  in  the 
action  should  be  stayed  until  Seal  had  indemnified  Edgelow 
against  all  costs  to  be  incurred  in  the  action  after  the  date  of  the 
summons.  On  appeal  to  the  judge  at  chambers  an  order  was 
made  that  upon  Edgelow  disclaiming  all  right  or  interest  in  any 


1908 
May  23. 
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c.  A.       sum  which  might  be  recovered  in  the  action,  and  upon  Seal 

1908       giving  him  an  indemnity  against  all  costs  to  be  incurred  in  the 

SBAL&      action  after   the  date   of  the  summons,  there  should  be  no 

Bdoblow    order.    On  February  18  Seal  gave  to  Edgelow  an  indemnity  in 

KnfosTOH.    a  form  approved  by  the  latter. 

On  November  27,  1906,  an  order  had  been  made  that  after 
defence  delivered  the  plaintiffs  and  the  defendant  should 
respectively,  within  ten  days  after  notice  requiring  an  affidavit 
of  documents,  make  the  usual  affidavit  of  documents ;  and  on 
February  7,  1907,  the  defendant  served  notice  upon  Seal 
requiring  the  plaintiffs  to  file  an  affidavit  of  documents  pursuant 
to  this  order.  Seal  made  an  affidavit  of  documents  on  March  19, 
1907,  but  Edgelow  did  not  make  any  affidavit. 

On  December  18,  1907,  an  order  was  made  on  the  application 
of  the  defendant  that  "  the  plaintiffs  do  make  a  further  and 
better  affidavit  as  to  documents  in  their  possession  within  one 
month,"  and  the  order  was  served  by  the  defendant  on  Seal.  Seal 
made  a  further  affidavit  of  documents,  and  he  served  a  copy  of 
the  order  on  Edgelow,  and  the  copy  so  served  bore  the  following 
indorsement :  '^  To  the  plaintiffs  Samuel  Smith  Seal  and  John 
Hennen  Edgelow.  If  you,  the  within-named  plaintiff,  John 
Hennen  Edgelow,  neglect  to  obey  this  order  by  the  time  therein 
limited,  you  will  be  liable  to  process  of  execution  for  the  purpose 
of  compelling  you  to  obey  the  said  order." 
•  Edgelow  did  not  make  a  further  affidavit  of  documents,  and 
the  defendant  then  applied  to  have  the  action  dismissed  on  the 
ground  of  non-compliance  with  the  order  of  December  IS,  1907, 
and  the  Master  made  an  order  that  the  action  be  dismissed  unless 
Seal  applied  within  seven  days  to  attach  Edgelow  for  non- 
compliance with  the  order. 

Accordingly  Seal  took  out  a  summons  to  commit  Edgelow 
for  contempt  of  Court   in    not    having  obeyed  the   order    of 
December  18,  1907.    Ridley  J.  at  chambers  made  no  order  on 
'    this  summons  on  the  ground  of  want  of  jurisdiction. 

Seal  appealed. 

J.  B.  Matthews^  for  Seal.  Although  Edgelow  is  not  a  willing 
party  to  the  action,  Seal  is  entitled  to  use  his  name,  having 
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given  him  an  indemnity  against  costs :  WhitehecuLv.  Hughes  (1);       c.  a. 
Partnership  Act,  1890,  s.  88,    The  action  is,  therefore,  properly        1908 
constituted,  and  Edgelow  is  bound  to  comply  with  the  order  of     seIla 
December  18,  1907,  for  it  is  an  order  directed  to  the  plaintiffs,    Bdoklow 
which  means  that  both  plaintiffs  must  obey  it,  and  having  failed   Kingston. 
to  obey  the  order  he  is  liable  to  attachment  under  Order  xxxi., 
r.  21.    The  fact  that  the  application  for  attachment  is  made  by 
his  co-plaintiff,  and  not  by  the  defendant,  does  not  deprive  the 
Court  of  its  jurisdiction  to  enforce  obedience  to  its  order. 

Colam^  for  Edgelow.  In  the  circumstances  of  this  case  the 
Court  has  no  jurisdiction  to  order  the  attachment  of  Edgelow. 
The  action  was  not  brought  with  his  consent  or  authority,  and 
he  is  not  bound  to  assist  Seal  in  the  conduct  of  it.  In  order  to 
found  an  application  for  attachment  for  non-compliance  with  an 
order  of  the  Court  it  must  be  shewn  that  the  order  in  question 
was  addressed  personally  to  the  person  sought  to  be  attached. 
That  is  not  the  case  here.  The  order  of  December  18  was 
addressed  not  to  Edgelow  personally,  but  to  the  plaintiffs,  that 
is  to  say,  a  firm  suing  in  the  firm  name.  Another  answer  to 
this  application  is  that  the  order  in  question  was  not  obtained 
by  the  person  applying  for  the  attachment,  but  by  the  defendant, 
and  the  defendant  has  never  served  the  order  on  Edgelow. 
Order  xxxi.,  r.  21,  does  not  contemplate  the  case  of  one  plaintiff 
applying  for  the  attachment  of  his  co-plaintiff,  and  there  is  no 
precedent  for  an  application  of  this  kind. 

iWUson  V.  RaffaUmch  (2)  was  referred  to.] 

E.  F.  Spence,  for  the  defendant,  took  no  part  in  the  argument. 

Sib  Gorbll  Babnbb,  Pbbsidbnt.  I  see  no  dif&culty  in  this 
case.  The  only  question  which  we  have  to  consider  is  whether 
the  judge  at  chambers  had  jurisdiction  to  order  the  attachment 
of  the  plaintiff  Edgelow.  We  have  not  to  consider  how  in  the 
circumstances  that  jurisdiction,  if  it  exists,  ought  to  be  exercised. 
The  facts  are  shortly  as  follows.  Seal  and  Edgelow  were 
partners  in  a  solicitors'  business.  The  partnership  was  dissolved, 
and  subsequently  an  action  was  commenced  in  the  name  of  the 
firm  against  the  defendant,  who  is  said  to  have  been  a  client  of 
(1)  (1834)  2  G.  &  M.  318.  (2)  (1881)  7  Q.  B.  D.  653. 
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c.  A.       the  finn,  to  recover  the  amoont  alleged  to  be  dne  to  the  firm  on 
1908       &  bill  of  costs.    The  defence  to  that  action  is  that  under  some 
gg^i^     arrangement  made  with  one  of  the  partners  the  defendant  is  not 
Edoklow    liable  for  any  costs.    Edgelow  did  not  desire  that  the  action 
KiKosTOK.    should  be  broaght  or  proceeded  with,  bat  Seal,  contending  that 
niePRridant.  the  firm  had  a  good  claim,  thought  that  they  ought  to  sue,  and, 
as  Edgelow  objected  to  the  action.  Seal  adopted  the  usual  course 
of  asserting  his  right  to  use  the  name  of  the  firm  for  the  purpose 
of  bringing  the  action,  and  he  gave  Edgelow  an  indemnity 
against  the  costs  to  be  incurred.    The  usual  order  for  affidavits 
of  documents  having  been  made,  the  defendant  on  December  18, 
1907,  obtained  an  order  that  the  plaintiffs  should  make  a  further 
and  better  affidavit  of  documents.    The  word  ^'plaintiffs"  in 
that  order  means,  in  my  opinion,  the  partners  in  the  firm  of 
Seal  &  Edgelow.      Seal  made  a  further  affidavit,  but  Edgelow 
did  not,  thus  placing  Seal  in  a  position  of  difficulty,  for  the 
defendant  thereupon  applied  for  an  order  to  dismiss  the  action 
on  the  ground  that  the  order  of  December  18  had  not  been 
complied  with.    An  order  was  made  on  that  application  dis- 
missing the  action  unless  Seal  applied  within  seven  days  for  the 
attachment  of  Edgelow.    Within  the  seven  days  Seal  took  out  a 
summons  to  attach  Edgelow,  and  the  summons  came  before 
Bidley  J.  at  chambers,  who  thought  that  he  had  no  jurisdiction 
to  make  an  order  of  attachment. 

In  my  opinion  the  learned  judge  had  jurisdiction  to  make  the 
order.  It  is  clear  upon  the  authority  of  Whitehead  v.  Hughes  (1) 
that  Seal  had  the  right  as  one  of  the  partners  in  the  firm  to  use 
the  name  of  the  other  partner  for  the  purpose  of  bringing  an 
action  to  recover  a  debt  due  to  the  firm,  on  giving  his  partner  an 
indemnity  against  costs.  As  was  said  by  Bayley  B.  in  the  case 
referred  to, "  One  of  several  partners  has  a  clear  right  to  use  the 
names  of  the  other  partners.  If  they  object  to  their  names  being 
used,  they  may  apply  for  an  indemnity  against  the  costs  to  which 
they  might  be  subjected  by  the  use  of  their  names."  In  the 
present  case  an  indemnity  was  given,  and  Seal  was  taking  the 
proper  steps  to  carry  on  the  action,  but  Edgelow  refused  to  assist 
him  in  the  matter  by  making  the  further  affidavit  of  documents 

(1)  2  C.  &  M.  318. 
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which  the  plainidffs  had  been  ordered  to  make.  That  being  the  case,  c.  A. 

Seal,  who  was  the  person  who  had  the  conduct  of  the  action,  and  i908 

who  was  a  person  interested  in  having  the  order  complied  with,  sral& 

was  entitled  to  apply  to  the  Court  to  enforce  obedience  to  the  order.  Kdoblow 

I  am  clearly  of  opinion  that  the  Court  has  jurisdiction  in  this  Kikostoit. 

case  to  order  the  attachment  of  Edgelow,  and  the  appeal  will  Thepi^ent 
therefore  be  allowed.    Whether  or  not  the  case  is  one  in  which  an 
order  for  attachment  ought  to  be  made  is  a  question  which  will  have 
to  be  decided  by  the  judge  at  chambers  on  the  materials  before  him. 

Fabwbll  L.J.  I  agree.  The  question  raised  by  this  case 
is  one  of  pure  law,  whether  one  of  two  co-plaintiffs  has  the 
right  to  apply  for  an  order  of  attachment  against  his  co-plaintiff 
for  non-compliance  with  an  order  requiring  the  plaintiffs  to  make 
an  affidavit  of  documents.  I  have  no  doubt  whatever  that  he 
has  that  right.  The  order  for  a  further  and  better  affidavit  of 
documents  was  an  order  made  by  the  Court  upon  both  the 
plaintiffs.  The  order  was  served  on  Edgelow,  indorsed  with  a 
notice  that  if  he  neglected  to  obey  it  he  would  be  liable  to  pro- 
cess of  execution  for  the  purpose  of  compelling  him  to  obey  it. 
Whether  that  order  was  rightly  or  wrongly  made  is  immaterial. 
Edgelow  was  bound  to  obey  it  unless  he  could  get  it  set  aside. 
The  Court  will  always  enforce  obedience  to  its  orders,  not  for  the 
purpose  of  asserting  its  dignity,  but  in  order  that  justice  may  be 
done,  and  the  fact  that  in  this  case,  Edgelow's  disobedience  to 
the  order  has  been  brought  to  the  attention  of  the  Court  by  his 
co-plaintiff  is  entirely  beside  the  question.  It  is  obvious  that 
where  there  are  two  partners,  one  of  whom  is  endeavouring  to  get 
in  the  firm's  assets,  the  other  partner,  who  has  got  an  indemnity 
against  any  liability  for  the  costs  of  the  action,  must  assist  him 
by  complying  with  an  order  for  discovery.  In  my  opinion  the 
Court  has  ample  jurisdiction  to  deal  with  this  application  for 
the  attachment  of  Edgelow. 

Appeal  aUmved, 

Solicitor  for  Seal:  S.  S.  Seal. 

Solicitors  for  Edgelow :  Hennen  Edgelow  d  Co. 

Solicitors  for  defendant :  R.  H.  Behrend  d  Bodger. 

P.  0.  R 
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0.  A.  [IN   THE   OOUET   OF   APPEAL.] 

i^«  MARRECO  AND  Others  v.  RICHARDSON. 

May  14, 15. 

Limitations f  Statute  o/— Acknowledgment — Part  Payment  hy  Cheque — Implied 

Promise  to  pay  Balance  of  Debt — Date  when  Promise  implied — Limitation 
Act,  1623  (21  Jac.  1,  c.  16)— Statute  of  Frauds  Amendment  Act,  1826 
(9  Geo.  4,  c.  14),  s.  1. 

The  defendant,  being  indebted  to  Ida  solicitor  in  lespect  of  a  bill  of 
ooste,  handed  him  on  May  10,  1900,  a  cheque  in  part  payment  of  the 
bill ;  at  the  same  interyiew  it  was  yerbally  agreed  between  the  parties 
that  the  cheque  should  not  be  presented  for  payment  before  June  20. 
On  June  20  the  cheque  was  presented  for  payment  at  the  defendant's 
bankers,  and  was  duly  paid.  On  June  18,  1906,  the  executors  of  the 
solicitor,  who  had  meanwhile  died,  issued  the  writ  in  the  present  action 
to  recover  the  balance  of  the  debt  upon  the  bill  of  costs : — 

Held,  that  the  date  of  part  payment  of  the  debt  was  the  date  when  the 
cheque  was  handed  by  tiiie  defendant  to  his  creditor  and  not  the  date 
when  the  cheque  was  in  fact  paid  by  virtue  of  the  special  arrangement ; 
that,  therefore,  the  only  time  at  which  a  promise  to  pay  the  balance  of 
the  debt  could  be  implied  from  the  circumstances  under  which  part 
payment  was  made  was  May  10,  1900,  and  that,  that  being  more  than 
six  years  before  the  issue  of  the  writ,  a  plea  of  the  Statute  of  Limitations 
afforded  a  good  defence  to  the  action. 

Appeal  of  the  plaintiffs  from  the  judgment  of  Bray  J.  at  the 
trial  of  the  action  at  Salisbury. 

The  action  was  brought  by  the  plaintiffs,  as  executors  of  a 
deceased  solicitor,  to  recover  the  balance  of  a  bill  of  costs  due  to 
their  testator  for  work  done  by  him  as  solicitor  for  the  defendant 
upon  his  retainer.  The  facts,  which  were  substantially  undis- 
puted, shewed  that  the  work  was  done  by  the  solicitor,  and  the 
costs  incurred,  at  various  dates  between  the  years  1891  and  1896. 
At  an  interyiew  between  the  defendant  and  the  solicitor  on 
May  10,  1900,  a  cheque  for  20Z.  on  account  of  the  bill  of  costs 
was  handed  by  the  defendant  to  the  solicitor ;  it  was  by  agree- 
ment post-dated  May  20,  1900.  At  the  same  interview  it  was 
further  agreed  that  the  cheque  should  not  be  presented  for 
payment  until  June  20,  1900,  on  which  day  it  was  presented  for 
payment  and  was  in  fact  paid  by  the  defendant's  bankers.  On 
June  18,  1906,  the  plaintiffs,  the  solicitor  having  died,  issued  the 
writ  in  the  present  action  to  recover  the  balance  of  the  bill  of 
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costs  after  deducting  the  202.  paid  by  the  defendant's  cheque  in       o.  A. 
1900.    The  defendant  pleaded  that  the  claim  was  barred  by  the       1908 
Statute  of  Limitations,  and  contended  that  the  acknowledgment    mabbbcjo" 
by  part  payment  had  been  made  on  May  10,  the  date  when  the  ^j^^/' 
cheque  was  given  by  the  defendant  to  the  solicitor,  and  not  on 
June  20,  when  it  was  in  fact  paid.    Bray  J.,  on  the  authority 
of  Qowan   v.   Forster  (1),  Irving  v.   Veitch  (2),   and   Twmey  v. 
DodweU{9)^  gave  judgment  for  the  defendant.     The  plaintiffs 
appealed. 

RatcUffe  Cousins  and  Frank  PhiUips,  for  the  plaintiffs.  There 
has  been  part  payment  of  the  debt  within  six  years  of  the  com- 
mencement of  the  action  made  under  circumstances  which  imply 
a  promise  to  pay  the  remainder  of  the  debt,  and  the  case  is 
thereby  taken  out  of  the  operation  of  the  statute.  The  statute 
runs  from  the  date  of  the  payment  of  the  cheque  on  June  20, 
and  not  from  the  date  of  its  delivery  to  the  payee  on  May  10.  It 
may  be  that  under  ordinary  circumstances  the  giving  of  a  cheque 
operates  as  conditional  payment  of  a  debt  and  that  that  becomes 
an  absolute  payment  when  the  cheque  is  met ;  but  that  principle 
cannot  apply  to  a  case  where  the  delivery  of  the  cheque  to  the 
payee  is  clogged  with  a  condition  that  it  is  not  to  be  presented 
for  payment  for  several  weeks.  The  delivery  of  the  cheque  under 
such  circumstances  is  analogous  to  the  delivery  of  a  deed  as  an 
escrow ;  it  is  a  conditional  delivery  only  and  does  not  amount  to 
payment ;  it  cannot  therefore  be  evidence,  as  an  absolute  part 
payment  might  be,  of  a  promise  to  pay  the  remainder  of  the 
debt.  There  was  no  part  payment  until  June  20,  for  there  was 
no  allocation  until  that  date  of  the  defendant's  funds  at  his 
bankers  for  the  purpose  of  meeting  the  cheque.  The  effect  of 
the  special  arrangement  that  the  cheque  should  not  be  presented 
till  June  20  was  not  only  that  the  part  payment  was  made  on 
that  date,  but  that  the  implied  promise  to  pay  the  balance  was 
made  on  that  date  also.  Even  assuming  that  the  parties 
intended  the  delivery  of  the  cheque  on  May  10  to  operate  as  part 
payment,  and  that  the  delivery  amounted  to  an  acknowledgment 

(1)  (1832)  3  B.  &  Ad.  607.  (2)  (1837)  3  M.  &  W.  90. 

(3)  (1854)  3  E.  &  B.  136. 
YOL.  n.  1908.  2  Q  2 
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C.A.  and  a  promise  on  that  date  to  pay  the  balance  of  the  debt, 
1908  there  was  a  fresh  promise  to  pay  on  Jane  20  implied  from  the 
Mabbbco  ~  payment  on  that  date.  Alternatively,  the  promise  on  May  10  to 
BioHABDsoK  P*y  ^°  ^^^^  ^  °^*y  ^  regarded  as  a  continuous  promise,  and  this 
would  be  sufBicient  to  take  the  case  out  of  the  statute.  The  cases 
upon  the  authority  of  which  Bray  J.  decided  the  present  case  are 
distinguishable.  No  doubt  Oowan  v.  Fonter  (1),  if  the  cases  of  a 
cheque  and  a  bill  of  exchange  are  on  all  fours,  is  against  the 
plainti£Fs,  but  that  case  is  distinguishable  because  the  payment 
relied  on  was  by  a  bill  of  exchange  accepted  not  by  the  debtor 
but  by  a  third  party,  who  made  the  payment  by  reason  of  his  own 
obligation  to  pay  and  not  under  any  authority  from  the  debtor. 
In  Tumey  v.  DodweU  (2)  the  bill  of  exchange  was  not  in  fact  paid, 
so  that  it  was  impossible  to  determine  whether  there  had  been  a 
payment  which  took  the  case  out  of  the  statute.  In  Irving  v. 
Veitck  (8)  the  point  was  not  decided.  [They  also  cited  Ramchurn 
MuUick  V.  LtLchmeechund  Radakissen  (4)  as  to  the  distinction 
between  a  cheque  and  a  bill  of  exchange.] 

Hobnan  Gregory  and  Coutta  Trotter,  for  the  defendant,  were 
not  called  upon  to  argue. 

Sib  Gorell  Babnbs,  Pbbsident.  I  am  of  opinion  that  this 
appeal  should  be  dismissed.  The  facts  are  simple,  and  the 
question  a  short  one.  The  writ  was  issued  on  June  18, 1906,  to 
recover  from  the  defendant  the  amount  of  certain  bills  of  costs 
said  to  be  due  from  him  to  the  plaintiffs  as  executors  of  his 
deceased  solicitor.  The  charges  had  been  incurred  in  the  years 
1891  to  1896.  -In  1900  they  were  still  unpaid,  and  on  May  10 
in  that  year  there  was  an  interview  between  the  deceased 
solicitor  and  the  defendant.  The  solicitor's  attendance  book 
containing  the  entries  for  that  day  was  put  in,  and,  putting  it 
shortly,  what  happened  at  the  interview  was  that  the  defen- 
dant handed  to  his  solicitor  a  cheque  for  20Z.,  post-dated 
May  20,  and  at  the  same  time  requested  the  solicitor  not 
to  present  it  for  payment  till  June  20;  when  presented  on 

(1)  3  B.  &  Ad.  507.  (4)  (1854)  9  Moo.  P.  0.  0.  46, 

(2)  3  E.  &  B.  136.  at  p.  69. 

(3)  3  M.  A  W.  90. 
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June  20,  the  cheque  was  paid.    The  writ  in  this  action  was       o.  A. 
issued  on  June  18,  1906,  two  days  before  the  expiration  of  six       1908 
years  from  the  day  when  the*  cheque  was  in  fact  paid  on  presenta-    mabbboo  ' 
tion.    The  defendant  contended  that  the  debt  was  statute-barred ;  £iQHj[^[Dgoi7 
the  plaintiffs  contended  that  the  transaction  I  have  referred  to       — 

The  President. 

operated  as  an  acknowledgment  of  the  debt  so  as  to  take  it 
out  of  the  operation  of  the  Statute  of  Limitations.  No  other  point 
was  taken,  and  Bray  J.  decided  in  the  defendant's  favour  upon 
certain  authorities  cited  before  him,  which  the  plaintiffs  contend 
have  no  application  to  the  case.  When  carefully  examined, 
these  authorities  appear  to  have  been  rightly  decided  and  to  justify 
the  defendant's  contention. 

The  original  Statute  of  Limitations  (21  Jac.  1,  c.  16)  fixed 
six  years  as  the  period  of  limitation  for  a  suit  such  as  the 
present,  but  it  said  nothing  as  to  the  effect  of  part  payment  of 
the  debt  within  that  period  as  an  acknowledgment  of  the  whole 
debt ;  it  was  therefore  held  at  first  that  nothing  short  of  an 
express  promise  to  pay  the  debt  made  within  the  six  years  would 
operate  to  take  a  case  out  of  the  statute.  Later  on  the  Courts 
held  that  a  mere  acknowledgment  of  the  debt  was  evidence  of  a 
promise  to  pay  it,  and  that  part  payment  was  equivalent  to  an 
acknowledgment;  the  general  result  of  the  decisions  was  to 
render  it  very  easy  to  get  round  the  statute.  Then  came  the 
Statute  of  Frauds  Amendment  Act,  1828  (9  Geo.  4,  c.  14), 
commonly  called  Lord  Tenterden's  Act,  which,  after  reciting 
21  Jac.  1,  c.  16,  proceeded  to  say,  by  way  of  further  recital,  "  and 
whereas  various  questions  have  arisen  in  actions  founded  on 
simple  contract,  as  to  the  proof  and  effect  of  acknowledgments 
and  promises  offered  in  evidence  for  the  purpose  of  taking  cases 
out  of  the  operation  of  the  said  enactments ;  and  it  is  expedient 
to  prevent  such  questions,  and  to  make  provision  for  giving  effect 
*to  the  said  enactments  and  to  the  intention  thereof" ;  and  then 
it  proceeds  to  enact  '*  that  in  actions  of  debt  or  upon  the  case, 
grounded  upon  any  simple  contract,  no  acknowledgment  or 
promise  by  words  only  shall  be  deemed  sufficient  evidence  of  a 
new  or  continuing  contract,  whereby  to  take  any  case  out  of  the 
operation  of  the  said  enactments  or  either  of  them,  or  to  deprive 
any  party  of  the  benefit  thereof,  unless  such  acknowledgment 

2Q2  2 
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C.A.  or  promise  shall  be  made  or  contamed  by  or  in  some  writing 
1908  to  be  signed  by  the  party  ohargeable  thereby  ....  provided 
~i[ABBsoo  ftl^&ySy  that  nothing  herein  contained  shall  alter  or  take  away 
^'  or  lessen  the  effect  of  any  payment  of  any  principal  or  interest 
—  '  made  by  any  person  whatsoever."  The  result  of  this  legislation 
was  to  leave  the  question  of  acknowledgment  by  part  payment 
in  the  same  state  as  before  the  Act.  In  my  opinion  it  is  clear 
that,  where  it  is  contended  that  the  operation  of  the  statute 
has  been  defeated  by  part  payment,  the  mere  fact  of  a  part 
payment  is  not  of  itself  sufficient  to  take  the  case  out  of  the 
statute ;  there  must  be  part  payment  under  circumstances  from 
which  a  promise  to  pay  the  whole  debt  can  be  inferred.  The 
matter  is  put  very  clearly  in  Leake  on  Contracts,  Ist  ed.  at 
p.  586,  where  the  learned  author  says :  ''  It  was  at  first  decided, 
under  this  statute,  that  payment  of  a  debt  or  interest,  when 
proved  by  a  verbal  admission  of  the  debtor,  was  an  acknowledg- 
ment by  words  only  within  the  enactment,  and  required  to  be 
made  in  some  writing  signed  by  the  debtor.  (1)  But  this 
decision  was  subsequently  overruled,  and  it  is  now  held  that  an 
admission  by  the  debtor  of  part  payment,  or  payment  of  interest, 
is  not  within  the  enactment,  and  may  be  proved  by  words  only 
without  writing."  (2) 

The  case  of  HoUis  v.  Palmer  (8)  well  illustrates  the  difference 
between  a  mere  payment  of  interest  and  a  payment  of  interest 
under  circumstances  from  which  a  promise  to  pay  the  whole 
debt  can  be  implied.  There  it  was  alleged  that  sixteen  years 
previously  the  defendant  had  given  a  promissory  note  for  pay- 
ment of  a  sum  of  money  with  interest,  but  had  paid  neither  the 
amount  of  the  note  nor  the  interest,  except  interest  on  the  note 
from  its  date  up  to  a  certain  day  within  six  years  next  before  the 
commencement  of  the  suit ;  the  defendant  pleaded  the  statute, 
which  was  held  on  demurrer  to  be  a  good  defence,  Tindal  G.J. 
saying,  in  very  dear  language,  ''  Since  that  statute,  as  before, 
payment  of  interest  may  afford  an  inference  that  the  principal 
is  still  due.    But  how  are  we  to  know  whether  it  is  so  or  not, 

(1)  JFillu  V.  Newham,  (1830)  3  T.  (2)  Cleave  y.  Jones,  (1851)  6  Ex. 

&  J.  518 ;  Waters  v.  Tompkins,  (1835)      573. 
2  0.  M.  ft  B.  723,  726.  (3)  (1836)  2  Bing.  N.  0.  713. 
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onless  we  know  the  circumstances  under  which  the  interest  has       CA. 
been  paid?    I  think,  therefore,  that  the  declaration  discloses        1908 
only  evidence  of  a  cause  of  action,  and  not  any  actual  cause  of  .makmoo" 
action  that  has  not  been  barred  by  the  plea,  and  that,  conse-  biohj^^dsok 
quently,  our  judgment  must  be  for  the  defendant."      In  the        — 

ThePreildent 

present  case  the  part  payment  relied  upon  was  by  a  cheque,  a 
negotiable  instrument,  and  payment  by  cheque  has  always  been 
considered  to  be  a  conditional  payment;  while  the  cheque  is 
running,  the  right  of  action  for  the  original  debt  is  suspended 
and  the  payment  is  therefore  conditional.  This  cheque  was  the 
acknowledgment  to  which  the  plaintiff  pointed  as  implying  a 
promise  to  pay  the  whole  debt  which  would  prevent  the  operation 
of  the  statute.  But  the  cheque  was  given  more  than  six  years 
before  the  commencement  of  this  action,  and  it  is  now  contended 
on  behalf  of  the  plaintiffs  that,  because  by  arrangement  between 
the  defendant  and  his  deceased  solicitor  the  cheque  was  to  be 
paid,  and  was  paid,  within  six  years  of  the  commencement  of  the 
action,  a  fresh  acknowledgment  and  promise  to  pay  are  to  be 
inferred  as  having  been  made  at  the  date  of  payment  of  the 
cheque.  That  is  equivalent  to  saying  that  the  bankers,  in  paying 
the  cheque,  made  a  fresh  promise  on  behalf  of  the  defendant 
to  pay  the  whole  debt.  Such  a  contention  is  inconsistent  with 
what  I  conceive  to  be  the  law  on  the  subject,  and  in  my  opinion 
the  only  time  when  any  promise  to  pay  the  whole  debt  was  made 
or  could  be  implied  was  when  the  parties  met  and  the  cheque 
was  given. 

I  will  only  refer  to  two  cases,  which  seem  to  support  the 
view  which  I  have  taken.  The  first  is  Oowan  v.  Forster  (1), 
where  Parke  J.  clearly  took  the  same  view.  He  says  during 
the  argument  (2),  ''The  reason  why  a  part  payment  takes  a 
case  out  of  the  statute  is,  that  it  is  evidence  of  a  fresh 
promise.  Here  the  promise  must  be  considered  as  having  been 
made  when  the  bill  was  given,  and  not  when  it  was  paid  "  ; 
and  Littledale  J.  says  (8),  ''  The  promise  is  to  be  implied  at  the 
time  when  the  bill  was  given.  The  bill  might  be  an  authority 
to  the  agent  to  pay  at  another  time,  but  no  promise  by  the 

(1)  3  B.  &  Ad.  307.  (2)  3  B.  &  Ad.  at  p.  511. 

(3)  3B.  &Ad.  atp.dl3. 
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G.  A.       principal  at  such  time."    The  second  case  is  Tumey  v.  DodweU  (1), 

1908       a  very  strong  case  in  favour  of  the  defendant.    I  need  not  cite 

Mabbbco    the  whole  case,  but  the  following  passage  from  the  judgment  of 

BioHABDsoN.  ^^^^  Campbell  C.J.  (2)  is  very  apposite :  "  We  think  that,  where 

The  Predd  i^"  *  ^^^'  ^^  exchange  has  once  been  so  delivered  in  payment  on 

account  of  the  debt  as  to  raise  an  implication  of  a  promise  to 

pay  the  balance,  the  Statute  of  Limitations  is  answered,  as  from 

the  time  of  such  delivery,  whatever  afterwards  takes  place  as  to 

the  bill."      For  the  reasons  I  have  given  I  think  that  the 

judgment  of  Bray  J.  must  be  affirmed. 

Fletcheb  Moulton  L.J.  The  facts  of  this  case  are  curious, 
but  I  have  no  doubt  that  the  decision  of  Bray  J.  was  correct.  It 
was  very  early  recognized  by  the  Courts  that  a  clear  acknowledg- 
ment of  the  existence  of  a  debt  was  an  act  from  which  a  fresh 
promise  to  pay  the  debt  might  be  implied,  the  consideration 
being  the  then  existing  liability  to  pay  it.  Such  a  promise 
might  be  proved  in  any  way  in  which  a  promise  is  capable  of 
being  proved ;  it  might  be  in  writing,  it  might  be  oral,  it  might 
be  inferred  or  implied  from  the  conduct  of  the  parties.  This 
state  of  the  law  was  found  to  lead  to  abuse,  and  Lord  Tenterden's 
Act  was  passed,  which  provided  that  an  acknowledgment  or 
promise  to  pay,  in  order  to  take  a  case  out  of  the  Statute  of 
Limitations,  must  be  in  writing,  with  the  striking  limitation, 
however,  that  nothing  should  a£Fect  the  consequences  arising 
from  part  payment  of  a  debt.  There  is  no.  doubt  that  this 
exception  arose  from  the  fact  that  the  Courts  had  been  in  the 
habit  of  giving  special  recognition  to  payment  of  part  of  a  debt 
on  account  of  the  whole  as  being  conduct  which  might  well 
amount  to  a  recognition  of  the  debt  and  enable  the  Courts  to 
infer  a  fresh  promise  to  pay  the  remainder.  Lord  Tenterden's 
Act  therefore  left  the  existing  decisions  as  to  the  effect  of  part 
payment  of  a  debt  untouched.  These  decisions  make  it  clear 
that  part  payment  by  itself,  and  apart  from  the  circumstances 
under  which  it  is  made,  does  not  necessarily  carry  with  it  a 
promise  to  pay  the  remainder ;  the  part  payment  must  be  made 
under  circumstances  from  which  a  promise  to  pay  the  remainder 
(1)  3  E.  &  B.  136.  (2)  3  E.  &  B.  at  p.  142. 
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can  be  inferred.    It  is  evident  that  the  circumstanoea  sorroand-        c.  a. 
ing  a  part  payment  may  be  such  as  to  make  it  ineffectual  as  a        1908 


new  promise.    If  the  debtor  were  to  say  ''Take  that,  it*s  all     mabbkoo 
you'll  get,"   the  language  accompanying  the  payment  would  riohasdsok 
clearly  negative  any  promise  by  him  to  pay  the  remainder  of        •— 

the  debt.  MoaltonLJ. 

The  Courts  have  loyally  administered  Lord  Tenterden's  Act, 
but  in  one  respect  they  have  enlarged  the  effect  of  the  proviso. 
They  have  held  that  the  delivery  of  a  negotiable  instrument 
by  a  debtor  to  his  creditor  in  part  discharge  of  the  debt  is 
equivalent  to  part  payment.  Therefore  where  delivery  of  a 
negotiable  instrument  is  made  under  circumstances  from  which 
there  can  be  implied  a  promise  to  pay  the  remainder  of  the 
debt  the  case  is  taken  out  of  the  Statute  of  Limitations. 

The  present  ca49e  is  an  instance  of  this,  and  when  we  once 
realize  that  in  such  a  case  the  principle  of  law  still  survives 
that  there  may  be  an  effective  acknowledgment  of  a  debt  by 
conduct,  any  apparent  difficulties  in  this  case  disappear.    When 
was  the  act  done  from  which  the  promise  to  pay  the  remainder 
of  the  debt  may  be  implied?    Beyond  question,  it  was  when 
the  cheque  for  20Z.  was  given  in  part  payment  of  the  original 
debt ;  and  if  in  this  case  the  six  years  from  the  original  creation 
of  the  debt  had  expired  the  day  after  the  cheque  was  given,  the 
giving  of  the  cheque  would  take  the  case  out  of  the  statute,  and 
accordingly  the  debt  might  have  been  sued  for  at  any  time 
within  9iz  years  from  the  date  of  the  cheque.    But  in  this  case 
the  period  of  six  years  from  the  date  of  the  cheque  had  expired 
before  this  action  was  brought,  and  it  is  now  urged  by  the 
plaintiffs  that,  because  by  arrangement  between  the  parties  the 
cheque  was  not  presented  for  payment  for  several  weeks  after 
it  was  given  to  the  creditor,  it  must  be  taken  that  when  the 
cheque  was  in  fact  paid  it  operated  on  that  date  as  a  part  pay- 
ment of  the  debt.    In  one  sense  that  is  true,  for  the  202.,  when 
paid  on  June  20,  went  towards  the  extinction  of  the  debt ;  but 
that  payment  was  only  the  honouring  of  the  cheque  which  had 
been  given  some  weeks  before.    The  only  conclusion  I  can  draw 
from  the  facts  is  that  on  June  20  the  defendant  fulfilled  his 
obligation  to  pay  the  cheque — ^I  cannot  infer  from  that  act  any 


692  KING'S  BENCH  DIVISION.  [1908] 

-O.A.       promise  made  by  him  on  that  day  to  pay  the  remainder  of 
1908       his  debt.    Suppose  that  on  May  10  the  defendant  had  given 


mabbbco    ^  promissory  note  payable  three  months  after  date,  payment 

BicHARDsoN.  ®^^^^  clearly  not  be  enforced  for  three  months ; — ^that  would  be  a 

Ptet^er      s*^o°g®r  c^8®  f^r  the  plaintiffs  than  the  present  one — there  can 

Mouiton  L.J.  be  no  doubt  that  payment  of  the  note  at  the  due  date  would 
be  nothing  more  than  a  discharge  of  the  obligation  entered  into 
when  the  note  was  actually  made.  There  would  not  be  in  that 
case,  and  there  is  not  in  the  present  case,  any  fresh  act  or 
conduct  from  which  we  could  infer  that  the  debtor  was  promising 
to  pay  the  remainder  of  the  debt,  or  was  doing  anything  more 
than  carrying  out  his  obligation  of  honouring  the  negotiable 
instrument  which  he  had  given.  The  result  is  that  there  is  only 
one  act  and  one  moment  of  time  which  can  be  looked  at  here 
in  determining  whether  there  has  been  a  renewal  or  a  prolonga- 
tion of  the  period  within  which  this  action  could  be  brought, 
and  that  is  the  giving  of  the  cheque  on  May  10 ;  but  that  was 
more  than  six  years  before  the  commencement  of  this  action, 
and  it  is  therefore  statute-barred. 

Farwell  L.J.  I  agree  that  the  decision  appealed  from 
should  be  affirmed.  The  only  important  question  in  the  case  is 
the  date  of  the  part  payment,  for  there  is  no  written  promise  to 
pay  the  balance.  There  is  no  doubt  the  cheque  was  given  in 
part  payment  of  the  debt,  and  if  it  was  so  given  in  due  time, 
that  is,  within  six  years  of  the  commencement  of  this  action,  the 
case  is  taken  out  of  the  statute ;  if  not,  the  debt  is  statute-barred. 

In  Pearce  v.  Davis  (1)  Patteson  J.  says,  in  very  terse  and 
clear  language  :  ''  The  production  of  this  cheque  is  not  evidence 
of  any  loan ;  if  it  be  evidence  of  anything,  it  is  rather  evidence 
of  payment ;  it  operates  as  payment,  until  it  has  been  presented 
and  refused ;  and  even  if  payment  of  it  be  refused,  the  refusal 
must  be  proved  to  have  taken  place  before  action  brought"  In 
other  words,  if  a  man  pays  his  tailor's  bill  by  cheque  and  the 
cheque  is  accepted  as  payment,  the  tailor  cannot  sue  for  his 
account  until  the  cheque  has  been  presented  and  dishonoured. 
And  if  the  receiver  of  a  cheque  does  not  present  it  for  payment 
(1)  (1834)  1  Moo.  &  B.  365.    . 
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within  a  reasonable  time,  and  the  bank  upon  which  the  cheque       0.  A. 
is  drawn  fails,  the  loss  will  fall  upon  the  holder  ;  and  the  only        1908 
effect  that  can  be  given  to  the  agreement  that  the  cheque  should    mabbeoo 
not  be  presented  until  June  20  is  that,  if  the  bank  had  failed,  riohardbon. 
the  loss  might  in  that  case  have  fallen  on  the  drawer.    But  none    _  — -  ^ 

°  Harwell  L.  J. 

the  less  the  payment  is  made  at  the  time  when  the  cheque  is 
given,  and  I  infer  from  the  judgment  of  Patteson  J.  that  the 
giving  of  a  cheque  would  support  a  plea  of  payment.  In  the 
more  recent  case  of  FeJix  Hadley  d  Co.  v.  Hadley  (1)  Byrne  J. 
held  that  a  cheque  or  a  bill  of  exchange  given  in  respect  of  a 
pre-existing  debt  operated  as  a  conditional  payment  thereof,  and 
on  the  condition  being  performed  by  actual  payment,  the  payment 
related  back  to  the  time  when  the  cheque  or  bill  was  given. 
That  is  only  expressing  the  same  principle  in  another  form,  and 
I  should  myself  prefer  to  say  that  the  giving  of  a  cheque  for  a 
debt  is  payment  conditional  on  the  cheque  being  met,  that  is, 
subject  to  a  condition  subsequent,  and  if  the  cheque  is  met  it  is 
an  actual  payment  ab  initio  and  not  a  conditional  one.  There 
was  only  one  act  of  payment  here,  that  on  May  10,  and  that 
was  out  of  time  for  the  purpose  of  avoiding  the  operation  of 
the  statute. 

Appeal  dismissed. 

Solicitor  for  plaintiffs:    Alfred  Jonas,   for  Powning,  Jonas 
dt  Parker,  Salisbury. 

SoUcitors  for  defendant :  TayUyr,  Hoare  dk  PUcher,  for  Wilson 
dt  Sons,  Salisbury. 

(1)  [1898]  2  Oh.  680. 

W.  J.  B. 
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1908        HARTLEY  v.   MAYOR,  <fcc.,  OP  ROCHDALE. 

1 L_  Negligence — Waier    Company — Ltabilfty  to  reinstate  Pavement — Subsidence — 

Omission  of  Road  Authority  to  rectify— Waterworks  Clauses  Act,  1847 
(10  <fe  11  Vict.  c.  17),  s.  32. 

The  mere  passive  omission  by  a  road  authority  to  rectify  a  subsidence 
in  a  road  in  their  area  which  has  been  originally  occasioned  by  the 
neglect  of  a  water  company  to  make  good  the  road  after  having  broken' 
it  up  for  the  purposes  of  their  undertaking  does  not  exonerate  the 
water  company  from  liability  for  an  injury  caused  to  a  person  using  the 
road  by  reason  of  the  subsidence. 

Appeal  from  the  Lancashire  County  Court. 

The  action  was  brought  by  the  plaintiff  against  the  corpora- 
tion of  Rochdale,  who  were  the  water  authority  for  that  district, 
for  damages  for  an  injury  sustained  by  her  in  stepping  off  a 
stop-tap  water-box  placed  by  them  in  the  pavement  of  a  street 
in  their  area. 

It  appeared  that  in  October,  1904,  an  excavation  was  made  by 
the  defendants  in  the  soil  under  the  pavement,  and  the  parti- 
cular stop-tap  box  was  removed  and  reinserted  and  the  flagstones 
surrounding  it  were  put  down  again.  By  their  special  Act  of 
Parliament  the  Waterworks  Clauses  Act,  1847  (10  &  11  Vict.  c. 
17),  was  incorporated,  s.  82  of  which  provides:  ''When  the 
undertakers  ....  break  up  the  ....  pavement  of  any 
street  ....  they  shall  ....  reinstate  and  make  good 
the  ....  pavement  ....  and  shall  after  replacing  and 
making  good  the  ....  pavement  which  shall  have  been  so 
broken  up  keep  the  same  in  good  repair  for  three  months  there- 
after and  such  further  time,  if  any,  not  being  more  than  twelve 
months  in  the  whole,  as  the  soil  so  broken  up  shall  continue  to 
subside." 

In  July,  1906,  the  water  authority  instructed  the  Milnrow 
District  Council  to  reinstate  the  flags  which  had  again  sunk 
around  the  water-box,  and  they  accordingly  did  the  work  and  were 
paid  by  the  water  authority  for  so  doing.  From  that  time  till 
June,  1907,  when  the  accident  to  the  plaintiff  happened,  nothing 
was  done  to  the  flags  either  by  the  water  authority  or  by  the 
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Milnrow  District  Council,  who  were  the  authority  in  whom  the 
road  was  vested. 

The  county  court  judge  found  that  the  accident  happened  in 
consequence  of  the  pavement  being  out  of  repair,  and  that  this 
had  been  the  case  since  October,  1905,  and  that  the  state  of  the 
pavement  was  caused  by  the  defendants  not  having  duly  per- 
formed their  duty  under  s.  82  of  the  Waterworks  Glauses  Act, 
1847.  He  therefore  gave  judgment  for  the  plaintiff,  and  the  defen- 
dants appealed. 

Cyril  Atkinson,  for  the  defendants.  If  any  one  is  responsible 
for  the  accident  it  is  the  Milnrow  District  Council,  who  are  the 
highway  authority.  The  responsibility  of  the  defendants  ceased 
in  October,  1905,  when  twelve  months  had  elapsed  from  their 
original  interference  with  the  pavement.  It  is  true  that  the 
pavement  had  subsided  again  in  July,  1905,  but  the  defendants 
then,  acting  by  the  Milnrow  District  Council,  whom  they  employed 
to  do  the  work,  had  reinstated  it,  and  they  therefore  fulfilled  the 
duties  imposed  upon  them  by  s.  82.  In  order  to  make  the 
defendants  responsible  it  must  be  shewn  not  only  that  they 
were  negligent,  but  that  their  negligence  was  the  proximate  cause 
of  the  accident.  Here  the  accident  did  not  happen  till  1907,  and 
if  the  pavement  was  in  a  dangerous  condition  the  cause  of  it  was 
the  negligence  of  the  district  council  in  not  repairing  and  rein- 
stating it.  In  ascertaining  whose  negligence  caused  an  accident 
the  principle  is  that  the  last  conscious  agency  must  be  sought : 
Beven  on  Negligence  in  Law,  8rd  ed.  p.  58 ;  Heaven  v.  Pender  (1); 
Scott  V.  Shepherd  (2);  Clark  v.  Chambers  (8);  Collis  v.  Selden  (4); 
WinterhotUyin  v.  Wright.  (5)  The  defendants  are  not  responsible 
for  the  projection  of  the  water-box  owing  to  ordinary  wearing 
away  of  the  pavement :  Moore  v.  Lambeth  Waterworks  Co.  (6); 
Thompson  v.  Mayor,  dtc,  of  Brighton.  (7)  [He  also  cited  Cavalier 
V.  Pope.  (8)]     • 

The  defendants  are  liable  under  the  Waterworks  Clauses  Act, 

(1)  (1883)  11  Q.  B.  D.  503.  (4)  (1868)  L.  E.  3  0.  P.  495. 

(2)  (1773)  2  W.  Bl.  892;  1  Sm.  (5)  (1842)  10  M.  &W.  109. 
L.  C.  nth  ed.  p.  454.  (6)  (1886)  17  Q.  B.  D.  462. 

(3)  (1878)  3  Q.  B.  D.  327.  (7)  [1894]  1  a  B.  332. 

(8)  [19051  2  K.  B.  757. 
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1908  1847,  to  penalties  for  not  reinstating  the  pavement  properly.  No 

Habtlby  action  can  therefore  be  brought  against  them  in  respect  of  the 

RocimALK  8*™®  matter  :  Atkinson  v.  Newctisile  Waterworks  Co.  (1) ;  Walker 

Corpora-  y.  (j^^,  (2) 

Brocklehurst,  for  the  plaintiff.  The  county  court  judge  has 
found  as  a  fact  that  the  pavement  was  out  of  repair  at  the  end 
of  the  twelve  months  for  which  the  defendants  were  responsible, 
and  there  was  evidence  to  support  his  finding.  Moore  v.  Lambeth 
Waterworks  Co.  (8)  is  only  an  authority  for  saying  that  if  the 
defendants  had  handed  over  the  pavement  in  good  repair  to  the 
road  authority  they  would  not  be  responsible  for  any  subsequent 
wearing  away  of  the  pavement. 

The  mere  passivity  of  the  road  authority  and  the  fact  that  they 
did  nothing  to  the  pavement,  and  apparently  were  not  asked  by 
any  one  to  repair  it  after  1905,  are  not  sufScient  to  break  the 
chain  of  causation  by  which  the  defendants  are  responsible 
for  the  condition  of  the  pavement. 

Atkinson  replied. 

Darling  J.  In  this  case  I  confess  I  have  had  a  good  deal  of 
difiSculty,  but  I  have  come  to  the  conclusion  that  we  cannot 
interfere  with  the  finding  of  the  county  court  judge.  I  do  not 
think  there  is  much  evidence,  but  I  think  there  is  some  evidence, 
to  shew  that  when  the  defendants  did  the  work  in  1904  they  did 
it  negligently.  I  think  there  is  also  some  further  evidence  that, 
even  after  what  was  done  in  1904  was  repaired  in  1906,  it  still 
subsided  and  caused  the  stop-box  to  protrude.  I  think  there 
was,  therefore,  some  evidence  on  which  the  judge  might  find 
that  the  defendants  had  been  guilty  of  negligence. 

Then  come  the  considerations  that  apply  under  the  rule  as 
stated  by  Mr.  Beven  (Negligence  in  Law,  8rd  ed.  p.  58).  I  am  not 
at  all  inclined  to  quarrel  with  that  rule  or  with  the  words  in  which 
he  states  it.  I  should  think  what  he  states  is  perfectly  right ; 
the  difficulty  is  to  see  in  what  cases  it  applies  and  in  what 
cases  it  does  not  apply.  He  says :  ''  The  principle  that  to  fix 
liability  for  injuries  brought  about  through  a  complicated  state  of 

(1)  (1877)  2  Ex.  D.  441.  (2)  (1868)  3  H.  &  N.  396. 

(8)  17  Q.  B.  D.  462. 
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facts,  the  last  conscious  agency  must  be  sought ;  and  the  con- 
sideration that,  if,  between  the  agency  setting  at  work  the 
mischief  "—that  would  be  the  defendants  by  what  they  did  in 
1904 — "  and  the  actual  mischief  done,  there  intervenes  a  con- 
scious agency,  which  might  or  should  have  averted  mischief,  the 
original  wrong-doer  ceases  to  be  liable,  afford  the  clues  for 
the  unravelling  the  cases."  Now  suppose,  stopping  there, 
one  applies  that  rule  to  this  case.  The  persons  who  ought 
when  a  further  subsidence  manifested  itself  in  July,  1905,  to 
have  remedied  that  subsidence  were  the  defendants.  If  it  was 
wrongly  done  by  the  persons  who  remedied  the  fault  in  July,  1905, 
then  it  was  done  by  those  who  were  employed  by  the  defendants; 
and  that  is  the  same  thing  as  saying  that  it  was  done  by  the 
defendants  themselves,  because  it  was  for  the  defendants  within 
the  twelve  months  to  make  up  the  subsidence.  Instead  of  doing 
it  themselves,  they  made  a  contract  with  the  road  authority  that 
the  road  authority  should  make  it  up,  and  that  they  would  pay  the 
road  authority.  It  is  true,  therefore,  that  the  road  authority  did 
the  work  and  was  "  conscious  "  as  far  as  a  road  authority  can  be 
conscious ;  but  in  doing  what  they  did  they  were  acting  not  as  a 
road  authority,  but  as  the  servants  of  the  defendants  themselves. 
Therefore  I  think  that  on  that  ground  the  rule  indicated  by 
Mr.  Seven  would  not  help  the  defendants. 

But  further  Mr.  Seven  says :  **  On  the  other  hand,  it  must 
be  borne  in  mind  that,  though  there  may  intervene  various 
stages  in  the  development  of  the  mischief,  yet,  if  none  of 
these  is  due  to  a  conscious  volition,  the  last  conscious  agent 
continues  to  be  liable."  After  July,  1905,  we  have  the  road 
authority  not  acting  as  servants  of  the  defendants  at  all, 
but  acting,  or  omitting  to  act,  on  their  own  responsibility  and 
in  their  capacity  of  road  authority,  and  we  have  to  see 
whether  this  suggestion  of  Mr.  Seven  fits  the  case.  Now 
what  they  did  was  simply  nothing.  If  there  was,  owing  to 
the  negligence  of  the  defendants,  a  mischief  at  work,  the 
simple  fact  is  that  the  road  authority  did  nothing  to  remedy 
it.  To  my  mind  it  is  difficult  to  see  how,  in  not  making  good 
the  mischief  which  from  the  original  fault  of  the  defendants 
was  from  day  to  day  causing  injury  to  the  road,  the  road 


1908 


Habtlst 
Rochdale 

COBPOBA- 
TION. 

Darling  J. 


598  EINGKS  BENOH  DIVISION.  [1008] 

1908        authority  were  ezerciBing  conscious  volition.    It  may  be  that 

Habtlky  "  ^^^7  ^^^6  asleep,  in  the  sense  in  which  the   law  calls  people 

RooHDALB  *^^®®P  ^^^  *^®  ^^*  performing  their  duties  or  exercising  their 

CoBPOBA-    rights,  but  if  people  are  asleep  they  are  not  exercising  a  con- 

—  I      scious  volition.    I  think,  therefore,  that  there  is  no  evidence  to 

^^^'     shew  that  when  they  were  liable  to  do  something  on  their  own 

behalf  the  road  authority  were  exercising  any  sort  of  conscious 

volition  in  not  doing  it.    It  seems  to  me  that  at  the  most  they 

are  simply  shewn  to  have  done  nothing,  and  the  reason  why  they 

did  nothing  is  not  in  the  least  explained.    I  should  require,  in 

order  to  apply  this  rule,  to  see  that  it  was  brought  home  to  them 

that  they  ought  to  do  something  and  that  they  refused  to  do  it. 

In  that  case,  one  would  easily  say  that  the  real  negligence  which 

caused  the  injuries  to  the  plaintiff  was  not  what  was  done  years 

ago,  but  was  the  conscious  refusal  of  the  road  authority  to  take 

any  steps  to  prevent  the  original  negligence  of  the  defendants 

from  having  any  effect.    I  think  that  the  rule  suggested  by 

Mr.  Seven,  which  I  accept  because  he  does  not  put  it  as  a  rule  of 

his  own,  but  only  as  a  deduction  from  decided  cases,  might  be  a 

very  proper  and  useful  one,  since  otherwise  people  who  had 

committed  some  small  fault  say  twenty  years  ago  might  still  be 

liable  because  they  omitted  to  do  something  as  much  as  twenty 

years  ago,  although  after  their  act  other  people  ought  to  have 

intervened  and  to  have  done  something  which  they  of  purpose 

had  not  done. 

With  regard  to  Atkinson  v.  Newcastle  Waterworks  Co.  (1)  I  do 
not  think  it  applies  in  this  case.  I  do  not  think  that  because 
there  is  the  power  to  sue  the  defendants  for  penalties  they  are 
not  liable  to  be  sued  for  negligence  in  the  doing  of  the  work, 
provided  it  be  proved  that  that  negligence  resulted  in  injury  to 
a  plaintiff. 

Phillimobe  J.  I  am  of  the  same  opinion.  I  agree  with  my 
brother  that  the  evidence  is  slight,  but  I  also  agree  that  it  is 
sufficient  to  support  the  judgment  of  the  county  court  judge.  If 
this  stop-box,  which  I  presume  is  of  metal,  had  been  properly 
lodged  in  the  ^highway  by  the  defendants,  and  they  had  made 

(1)  2  Ex.  D.  441. 
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good  not  only  at  first,  bat  within  their  period  of  liability,  any 
Bubflidenoe  of  the  ground  around  it  which  they  had  had  to 
remove,  so  that  it  would  not  subside  shortly  afterwards,  and  if 
the  inequality  in  the  road  was  due  to  the  unequal  wearing  of 
metal  and  stone  or  the  inequality  of  resistance  of  the  earth  with 
the  brick  and  masonry  under  the  iron,  then,  according  to  Moore 
V.  Lambeth  Waterworks  Co.  (1)  and  to  general  principles,  the 
defendants  would  not  be  liable ;  they  would  have  lawfully  put 
in  the  road  something  which  they  had  a  right  to  put  there,  and  the 
inequality  would  be  merely  the  effect  of  wear  and  tear,  which 
the  highway  authority  ought  to  make  good.  But  here  the 
county  court  judge  has  found,  and  there  was  evidence  to  support 
his  finding,  that  the  defendants  put  back  the  ground  in  such  a 
way  that  there  was  a  subsidence  within  their  year  of  liability,  and 
that  that  subsidence  was  not  efi'ectively  made  good  within  that 
year.  I  must  point  out  that  it  will  not  do  to  say  "  I  came  in 
and  reinstated,  by  myself  or  by  my  contractor,  and  made  the 
ground  up  level  again,"  if  the  ground  is  so  badly  made  up  that 
in  a  brief  period  of  time  the  inequality  revives.  It  is  the  duty 
of  the  water  company  to  reinstate  and  to  leave  its  reinstate- 
ment in  such  a  condition  that  no  further  reinstatement  will  be 
required  and  that  the  inequalities  will  only  be  produced  by  the 
natural  cpnsequences  of  wear  and  tear. 

That,  being  in  my  view  the  case  here,  really  answers  all  the 
points  that  have  to  be  decided;  but  I  will  deal  a  little  more 
specifically  with  the  point  most  relied  upon.  It  was  rightly  con- 
tended that  it  was  the  duty  of  the  highway  authority  after  the 
year  was  over  to  make  good  any  inequality  whether  due  to 
defects  in  the  original  construction  by  the  water  company  or  to  a 
defect  in  its  subsequentreinstatementor  to  any  other  cause,  wear 
and  tear  or  anything  else.  That  was  also  its  duty  during  the  year, 
not  the  less  its  duty  to  the  public  because  the  water  company 
were  also  under  the  duty.  But  if  the  water  company  has  left  that 
which  either  is  or  will  in  a  short  time  become  an  irregularity  in 
the  road,  and  which  then  becomes  a  cause  of  mischief  to  a 
paBser-by»  the  water  company  is  in  my  opinion  none  the  less 
liable  to  the  passer-by  because  there  is  another  authority  which 
(1)  17  a  B  D.  462. 
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1908  either  contemporaneously  or  sabsequently  has  a  duty  to  keep 
Habtlbt  til®  road  level  Where  an  injury  is  occasioned  by  the  joint 
BooHDALB  ^®s^^*  or  the  compound  result  of  two  torts  committed  one  after 
^OBFOBA-  the  other,  the  original  tortfeasor  as  a  general  rule  is  not  liable 
because  but  for  the  second  tort  the  injury  would  not  have 
happened ;  but  as  far  as  I  am  aware  there  is  no  authority  for 
saying  that  a  non-actionable  wrong  such  as  the  passive  neglect 
of  a  highway  authority  breaks  the  chain  of  liability.  If  a  man 
does  that  which  obstructs  a  highway  he  is  liable  for  the  conse- 
quences of  an  injury  sustained  by  somebody  lawfully  passing  on 
the  highway,  even  though  there  was  time  for  the  highway 
authority  to  have  removed  that  obstruction,  and  though  the 
highway  authority  neglected  to  remove  it. 

With  regard  to  the  third  point  the  cases  are  cases  between  the 
consumer  and  the  authority  which  supplies  the  water  or  the  gas; 
they  have  no  relation  to  and  no  bearing  upon  cases  where  the 
action  is  altogether  outside  the  relation  of  supplier  and  consumer 
and  is  brought  by  somebody  who  is  simply  complaining  that  as 
he  passes  along  the  highway  he  falls  over  an  obstruction  which 
has  been  created  by  the  water  authority  in  the  course  of 
performing  its  duty  of  supplying  water. 

I  have  passed  over  one  point  that  my  brother  perhaps  has 
dealt  with  more  fully.  The  reinstatement  in  this  case  which 
the  county  court  judge  has  held  to  be  defective  in  July,  1906, 
was  a  reinstatement  by  the  highway  authority;  but,  as  Mr. 
Atkinson  very  fairly  said,  he  could  not  rely  upon  that ;  the  high- 
way authority  in  that  respect  was  acting  as  an  agent  for,  or 
contractor  with,  the  water  company,  and  the  water  company 
is  bound  by  the  carelessness  of  the  highway  authority  in  doing 
that  just  as  it  would  be  bound  by  the  carelessness  of  any 
builder  or  other  contractor  whom  it  employed. 
For  these  reasons  I  agree  with  my  brother  that  this  appeal 

must  be  dismissed. 

Appeal  dismissed. 

Solicitor  for  appellant :  W.  H.  Hickson^  Rochdale. 

Solicitors  for  respondent :   Indemumr  d  Broum,  for  Soger, 

Todmorden. 

A.  P.  P.  K 
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July  8. 

Evidence — Negligence — Negligent   Course  of    Conduct — Dangerous    Ptacbice — ; 

Single  Act  or  Omission — Evidence  of  similar  Acts  or  Omissions. 


The  plaintiff  in  an  action  of  negligence  alleged  that  he  had  contracted 
an  infections  disease  through  the  negligence  of  the  defendant,  a  harber, 
in  using  razors  and  other  appliances  in  a  dirty  and  insanitary  condition. 
In  support  of  his  case  he  tendered  the  evidence  of  two  witnesses  who 
deposed  that  they  had  contracted  a  similar  disease  in  the  defendant's 
shop: — 

Held  that,  as  the  negligence  alleged  was  not  an  isolated  act  or  omissioni 
but  was  a  dangerous  practice  carried  on  by  the  defendant,  the  evidence 
of  these  witnesses  was  admissible. 

Appbal  from  the  judge  of  the  county  court  of  Surrey  holden 
at  Kingston. 

The  plaintiff  was  employed  as  a  billiard-room  manager.  The 
defendant  kept  a  barber's  shop.  The  plaintiff  in  his  particulars 
of  claim  alleged  that  he  employed  the  defendant  to  shave  him 
between  September,  1906,  and  October  9,  1907,  and  tha^t  by 
reason  of  the  negligence  of  the  defendant  or  his  servant  in  using 
razors  and  other  appliances  in  a  dirty  and  insanitary  condition 
the  plaintiff  on  or  about  October  9,  1907,  contracted  a  disease 
known  as  barber's  itch,  which  incapacitated  him  from  follow- 
ing his  employment  as  a  billiard-room  manager.  The  plaintiff 
claimed  80Z.  damages,  including  medical  expenses  and  loss  of 
earnings. 

The  plaintiff  deposed  that  on  October  9, 1907,  he  went  to  the 
defendant's  shop  to  be  shaved ;  that  a  barber  in  the  defendant's 
employment,  while  shaving  the  plaintiff,  cut  him  slightly  on  the 
throat  and  then  rubbed  the  cut  with  a  towel  and  applied  a 
powder-puff;  that  very  soon  afterwards  the  cut  became  inflamed, 
and  that  a  disorder  known  as  barber's  itch,  or  ringworm  of 
the  beard,  subsequently  developed.  He  stated  that  he  had  never 
visited  any  barber's  shop  other  than  the  defendant's,  and  his 
testimony  went  to  negative  the  possibility  of  h;s  having  con- 
tracted the  disorder  from  any  other  source.  The  doctor  who 
attended  the  plaintiff  stated  that  he  had  examined  him  on 
October  12  and  found  a  distinct  ringworm  on  his  neck ;  and  that 
any  instrument  which  was  unclean  might  have  transmitted  the 
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1906  microbe  of  the  disease.  He  farther  stated  that,  in  his  opimon, 
Halk  antiseptics  ought  to  be  nsed,  and  that  if  reasonable  precautions 
ic^n^      ftre  taken  there  is  very  little  risk  of  infection. 

Two  witnesses,  named  Cheverton  and  Gurrie,  called  for  the 
plaintiff  stated  that  in  September,  1907,  they  had  been  shaved 
at  the  defendant's  shop  and  had  contracted  the  same  disorder. 
One  of  these  witnesses  had  been  cut  in  two  places  by  a  razor ;  the 
other  had  suffered  an  abrasion  of  the  skin,  to  which  a  towel  and 
powder  had  been  applied.  The  evidence  of  these  two  witnesses 
was  objected  to  by  counsel  for  the  defendant,  but  was  admitted 
by  the  county  court  judge  as  bearing  on  the  allegation  that  the 
defendant  was  guilty  of  negligence  in  not  keeping  his  razors  and 
other  appliances  clean. 

The  county  court  judge  gave  judgment  for  the  plaintiff  for 
lOL  10«. 

The  defendant  appealed. 

•  Ernest  Todd,  for  the  appellant.  The  evidence  of  the  witnesses 
Cheverton  and  Currie  was  not  admissible.  The  plaintiff  com- 
plains of  a  negligent  act  or  omission  causing  him  an  injury  and 
damage  on  October  12.  Other  negligent  acts  or  omissions 
causing  injury  and  damage  to  other  persons  in  September  are  res 
inter  alios  actsB  and  collateral  to  the  cause  of  action,  and  evidence 
relating  to  them  is  not  admissible :  Taylor  on  Evidence,  10th  ed. 
(1906)  vol.  1,  p.  251,  s.  818 ;  Holcombe  v.  Hewson.  (1)  It  is 
common  knowledge  that  if  a  man  is  charged  with  having  com- 
mitted an  indictable  offence  on  a  particular  date  evidence  cannot  be 
admitted  shewing  that  he  committed  a  similar  offence  on  another 
date.  And  so  of  an  act  of  negligence ;  the  fact  that  an  omnibus 
driver  ran  over  a  man  on  January  1  is  no  evidence  of  negligent 
driving  on  January  8. 

Without  the  evidence  of  these  witnesses  there  was  no  evidence 
of  negligence  on  the  part  of  the  defendant.  The  rest  of  the 
evidence  is  equally  consistent  with  the  absence  and  with  the 
existence  of  negligence:  Cotton  v.  Wood (2) ;  Wakelin  v.  London 
and  South  Western  Ry.  Co.  (8) 

(1)  (1810)  2  damp.  391.  (2)  (1860)  8  C.  B.  (N.S.)  568. 

(3)  (1886)  12  App.  Oas.  41. 
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which,  though  collateral,  are  proved  to  be  connected  by  some  halks 
general  link  with  the  matter  in  issae,  is  admissible  :  Taylor  on  k^bb. 
Evidence,  10th  ed.  vol.  1,  p.  262,  s.  820.  The  question  is,  What 
is  the  matter  in  issue  ?  Admitting  that  the  plaintiff  complains  of 
a  negligent  act  or  omission  on  October  9,  causing  him  an  injury 
and  damage,  the  plaintiff  says  that  the  negligent  act  or  omission 
of  the  defendant  was  not  a  single  act  or  omission  on  that  day,  but 
a  habitual  practice  of  keeping  his  razors  and  appliances  in  a  dirty 
and  infectious  condition.  If  in  an  action  against  an  omnibus 
company  the  negligence  alleged  is  one  act  of  careless  driving  on 
the  part  of  the  driver,  it  may  be  admitted  that  evidence  cannot 
be  given  of  another  act  of  careless  driving ;  but  if  the  negligence 
alleged  is  that  the  company  keep  omnibuses  with  weak  axles  it  is 
submitted  that  evidence  of  other  accidents  from  that  cause  would 
be  admissible.  To  prove  the  dangerous  condition  of  a  dock 
whereby  the  plaintiff  was  injured  evidence  of  other  persons  being 
injured  in  the  same  way  is  admissible :  Moore  v.  Ransome'gDoek 
Committee.  (1)  So  to  prove  the  dangerous  character  of  a  heap  of 
earth  and  refuse  placed  by  the  defendant  upon  his  land  adjoin- 
ing a  highway  evidence  is  admissible  to  prove  that  horses  other 
than  the  plaintiff's  horse  have  been  frightened  by  it :  Brown  v. 
Eastern  and  Midlands  Ry.  Co.  (2)  The  evidence  was  admissible 
to  prove  what  the  plaintiff  alleges,  namely,  a  dangerous  practice 
carried  on  by  the  defendant,  or  a  habitual  neglect  by  him  to 
cleanse  his  razors  and  other  appliances,  which  was  likely  to 
cause  damage  to  customers  and  which  did  in  fact  cause  damage 
to  the  plaintiff. 
Ernest  Todd  in  reply. 

Ghannbll  J.  I  think  myself  that  even  without  the  disputed 
evidence  there  was  sufficient  proof  of  negligence  to  warrant  the 
county  court  judge  in  finding  for  the  plaintiff.  If,  however,  the 
disputed  evidence  is  inadmissible,  there  must  be  a  new  trial, 
because  one  knows  not  how  it  may  have  influenced  the  mind  of 
the  learned  judge. 

Then  was  this  evidence  admissible  ?  The  fact  that  this  barber's 
(1)  (1S98)  14  Tunes  L.  B.  639.  (2)  (1889)  22  Q.  B.  D.  391. 
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1908  rash  appeared  soon  after  the  plaintiff  had  been  cut,  and  in  the 
Hales  near  neighbourhood  of  the  cut,  is  evidence  that  the  disease  was 
Kbbb.  contracted  in  the  defendant's  shop  from  the  use  of  something 
that  was  infected — ^a  razor  or  a  towel  or  some  other  appliance. 
It  is  deafly  evidence  of  negligence  in  a  barber  to  use  appliances 
of  this  kind,  which  have  already  been  in  use  on  other  persons, 
without  taking  means  to  insure  that  they  are  thoroughly  cleansed. 
So  in  the  case  of  a  razor.  It  is  evidence  of  negligence  in  a 
barber  not  to  keep  his  razors  clean.  With  regard  to  the  doctor's 
evidence,  considering  the  circumstances  and  the  way  in  which 
the  question  was  put  to  him,  and  bearing  in  mind  what  one 
knows  of  the  practice  of  cautious  persons  in  the  defendant's 
business,  the  view  I  take  is  this,  that  in  the  doctor's 
opinion  antiseptics  ought  to  be  used  for  cleansing  the  razors 
in  a  barber's  shop.  Then  if  there  is  evidence  that  a  prac- 
tice prevails  in  the  defendant's  shop  of  cleansing  his  razors 
and  appliances  in  a  particular  way,  and  a  question  arises 
whether  that  practice  is  a  dangerous  one,  evidence  to  shew  that 
a  similar  practice  in  other  barbers'  shops  had  led  to  the  com- 
munication of  disease,  and  was  therefore  dangerous,  would  be 
admissible.  If  so,  evidence  to  shew  that  the  practice  had  led  to 
the  communication  of  disease  in  the  defendant's  own  establishment 
would  be  equally  admissible.  This  question  of  the  admissibility 
in  evidence  of  other  instances  of  a  neglect  or  default  complained  of 
frequently  arises  both  at  nisi  prius  and  in  criminal  cases.  In  the 
latter  case  the  rule  is  well  settled  that  evidence  is  not  admissible 
to  prove  that  a  person  charged  with  an  offence  on  a  particular  occa- 
sion has  committed  a  similar  offence  on  a  former  occasion,  the 
evidence  being  tendered  to  shew  that  he  is  a  likely  person  to 
have  committed  the  offence  with  which  he  is  charged.  On  the 
other  hand,  where  the  allegation  is  of  a  practice  to  do  or  omit  to 
do  a  particular  act,  and  the  material  issue  is  the  existence  or 
non-existence  of  the  alleged  practice,  evidence  that  the  act  or 
omission  has  happened  on  several  occasions  is  always  admissible 
to  shew  that  its  happening  on  a  particular  occasion  is  not  a  mere 
accident  or  a  mere  isolated  event.  In  civU  proceedings  the  rules 
are  not  dissimilar.  It  is  not  legitimate  to  charge  a  man  with  an 
act  of  negligence  on  a  day  in  October  and  to  ask  a  jury  to  infer 
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that  he  was  negligent  on  that  day  b^ause  he  was  negligent  on  1908 
every  day  in  September.  The  defendant  may  have  mended  his  halbs 
ways  before  the  day  named  in  October  ;  moreover,  he  does  not  kber. 
come  to  trial  prepared  to  meet  all  the  allegations  of  previous 
negligence.  There  are  many  reasons  why  such  evidence  is  not 
admissible  on  such  an  issue.  But  where  the  issue  is  that  the 
defendsmt  pursues  a  course  of  conduct  which  is  dangerous  to  his 
neighbours  it  is  legitimate  to  shew  that  his  conduct  has  been  a 
source  of  danger  on  other  occasions,  and  it  is  a  legitimate  infer- 
ence that,  having  caused  injury  on^  those  occasions,  it  has  caused 
injury  in  the  plaintifiTs  case  also.  No  doubt  in  a  trial  at  nisi 
prius  the  judge  must  exercise  great  care  and  caution  in  the 
admission  of  such  evidence  as  this,  so  as  to  avoid  prejudicing  the 
defendant's  case.  In  the  present  case  I  think  the  evidence  of 
the  two  witnesses  Cheverton  and  ^Currie  was  admissible  on  the 
ground  that  it  went  to  establish  a  dangerous  practice  carried  on 
in  the  defendant's  establishment.  The  appeal  must  therefore  be 
dismissed. 

Sutton  J.  I  agree.  I  think  the  evidence  was  admissible  as 
shewing  that  the  razors  or  other  appliances  used  in  the  defen- 
dant's shop  were  not  properly  cleansed  and  were  dangerous. 

Appeal  diinnissed. 

Solicitors  for  appellant :  Chamberlain  dt  Co, 
Solicitor  for  respondent :  (7.  E.  H.  BeUingham. 

W.  H.  G. 
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April  1,2.     BUGBY  PORTLAND  CEMENT  COMPANY  t>.  LONDON 


AND  NOETH  WESTERN  RAILWAY  COMPANY. 

Railway  Company — Mines — Compenaaiion — Purchase — LimeeUme  required  to 
he  left  unworked — 3  Will,  4,  c.  xxxvi.^  ««.  64,  55,  58. 

By  a  private  Act,  paased  prior  to  the  Bailways  dauaea  Oonsolidatioii 
Act,  1845,  authorizing  the  conatructioii  of  a  railway  and  containing  the 
naual  proyiaions  for  the  acquisition  of  lands,  mines  and  minerals  (in- 
cluding by  name  limestone)  were  excepted  out  of  the  purchase  of  lands, 
but  it  was  provided  that,  upon  receipt  of  a  twenty-one  days*  notice  from 
the  proprietor  of  any  mines  or  minerals  lying  under  or  within  forty 
yards  of  the  railway  of  his  desire  to  work  them,  the  railway  company 
might  purchase  them  or  any  part  of  them. 

The  claimants  were  the  owners  in  fee  of  land  on  both  sides  of  the 
railway  and  of  limestone  Ijring  under  their  land  and  under  the  railway ; 
they  had  a  cement  manufactory  on  their  land,  in  which  they  used  and 
turned  into  cement  the  limestone  which  they  quarried.  Owing  to  the 
cost  of  carriage  the  limestone  when  quarried  had  no  market  value  as  an 
article  of  commerce  other  than  its  value  to  the  claimants  for  use  in  their 
adjacent  manufactory.  The  claimants,  having  in  the  ordinary  course  of 
quarrying  approached  dose  to  the  forty  yards  limit,  gave  notice  to  the 
railway  company  of  their  intention  to  work  the  limestone  within  that 
limit,  and  the  railway  company  gave  separate  notices  to  treat  in  respect 
of  the  limestone  within  that  limit,  but  not  under  the  railway,  and  of  the 
limestone  actually  under  the  railway,  and  the  amount  of  compensation 
was  referred  to  arbitration : — 

Held,  (1.)  that  as  the  limestone  had  no  market  value  in  the  strict  sense 
of  that  term,  its  value  to  the  claimants  was  what  they  might  fairly  be 
expected  to  have  made  out  of  it  by  working  it  in  the  ordinary  and 
reasonable  manner  in  which  it  would  have  been  worked  but  for  the 
notices  to  treat ;  (2.)  that  the  profits  which  the  claimants  would  have  made 
by  turning  it  into  cement  might  properly  be  taken  into  consideration 
by  the  arbitrator  as  an  indication,  though  not  as  a  measure,  of  that 
value ;  and  (3.)  that  the  value  was  not  affected  by  the  fact  that  the 
claimants  owned  large  quantities  of  other  limestone  which  they  might 
have  worked  instead  of  the  stone  in  question. 

The  Act  provided  that,  after  its  passing,  no  shaft,  pit,  or  quarry  should 
be  dug,  sunk,  or  made  '*  in  or  on  "  the  railway.  With  respect  to  the 
limestone  lying  under  the  railway,  the  arbitrator  found  that  the 
claimants,  by  entering  upon  their  property,  could  and  would  have 
worked  and  gotten  the  stone  without  going  on  to  the  surface  of  the 
railway,  but  the  effect  would  have  been  to  cause  the  subsidence  of  the 
rails  and  ballast : — 

Held  by  Sir  Gk)rell  Barnes,  President,  and  Farwell  L.J.  (Kennedy 
L.  J.  dissenting),  that  such  a  mode  of  working  would  have  involved  the 
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making  of  a  qnany  '<  in/'  though  not  *'  on,"  the  railway,  and  would        o.  A. 
have  been  in    contravention  of   the  statute,  and  that  therefore  the 
limestone  under  the  railway  had  no  assessable  value. 


1908 


Decision  of  Bray  J.,  [1908]  1 K.  B.  925,  reversed.  Ruobt 

Eden  v.  NoHh  Eastern  By,  Co.,  [1907]  A.  0.  400,  discussed.  Portland 

COMPAKT 

Appeal  from  a  judgment  of  Bray  J.  upon  an  award  stated  by         r. 
an  arbitrator  in  the  form  of  a  special  case,  reported  [1908]  and  North 
1  E.  B.  925.    The  following  statement  of  facts  is,  in  substance,    hailwat. 
taken  from  the  written  judgment  of  Bray  J. 

The  Bugby  Portland  Cement  Company,  called  in  the  award 
the  claimants,  claimed  a  large  sum  from  the  London  and  North 
Western  Bailway  Company  for  the  purchase  by  the  railway  com- 
pany of  certain  limestone  and  minerals  specified  in  two  notices 
to  treat  given  by  the  railway  company,  dated  May  28,  1896,  and 
August  22,  1896.  The  members  of  the  firm  or  company  had 
changed  since  the  dates  of  these  notices  to  treat,  but  nothing 
turned  upon  this,  and  the  notices  to  treat  were  considered  as 
having  been  given  to  the  claimants,  and  as  if  they  had  been  the 
owners  from  1894  onwards.  This  claim  being  disputed,  it  was 
agreed  between  the  parties  that  the  amount  to  be  paid  should  be 
ascertained  by  the  award  of  an  arbitrator,  instead  of  by  the 
verdict  of  a  jury,  as  provided  by  the  Act,  and,  questions  of  law 
having  been  raised  in  the  course  of  the  arbitration,  the  arbitrator 
stated  his  award  in  the  form  of  a  special  case. 

The  material  facts  are  as  follows :  In  the  year  1888  the  London 
and  Birmingham  Bailway  Company,  the  predecessors  in  title  of  . 
the  London  and  North  Western  Bailway  Company,  obtained  an 
Act  of  Parliament,  8  Will.  4,  c.  xxxvi.,  authorizing  them  to  make 
a  railway  from  London  to  Birmingham  and  to  acquire  lands  for 
that  purpose.  Under  the  provisions  of  this  Act  they  obtained 
land  from  the  predecessors  in  title  of  the  claimants,  all  coal, 
ironstone,  limestone,  stone,  slate,  clay,  or  other  mines  or 
minerals  being  excepted  under  s.  64  from  the  purchase  and  con- 
veyance of  the  lands.  (1)    At  some  time  previous  to  1894  the 

(1)  3  Will.  4,  c.  zzxvi.,  s.  64:  slate,    day,    or    other    mines    or 

"  And  be  it  further  enacted,  That  minerals  under  any  lands  purchased 

nothing  in  this  Act  contained  shall  by    the    said   company  under   the 

extend  to  give  to  the  said  company  provisions  of  this  Act,  except  only 

any  coal,  ironstone,  limestone,  stone,  so  much  of    such   coal,  ironstone, 
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claimants  had  erected  a  cement  manufactory  on  lands  adjoining 
the  lands  so  acquired,  and  were  quarrying  the  limestone  there- 
under and  manufacturing  it  into  cement.    They  were  owners  in 


limestone,  stone,  slate,  clay,  or  other 
mines  and  minerals  as  may  be  neces- 
sary to  be  dug  or  carried  away  or 
used  for  the  purposes  of  this  Act; 
but  all  such  coal,  ironstone,  lime- 
stone, stone,  slate,  day,  or  other 
mines  and  minerals  not  necessary  to 
be  so  dug,  carried  away,  or  used  as 
aforesaid  shall  be  deemed  to  be  ex- 
cepted out  of  the  purchase  of  such 
lands,  and  may,  subject  to  the 
restrictions  hereinafter  contained, 
be  worked  by  the  respective  owners 
or  lessees  thereof  under  the  said 
lands,  or  the  railway  or  other  works 
of  the  said  company,  as  if  this  Act 
had  not  been  passed.'* 

Sect.  55  :  '*  Provided  always,  and 
be  it  further  enacted,  That  when  and 
BO  often  as  the  proprietor  or  lessee  or 
tenant  of  any  mines  of  coal,  iron- 
stone, limestone,  stone,  slate,  clay,  or 
other  mines  and  minerals  lying  under 
the  said  railway  and  works  or  any  of 
them,  or  within  the  distance  of  forty 
yards  from  such  railway  or  works 
respectively,  shall  be  desirous  of 
working  the  same,  then  and  in  every 
such  case  such  proprietor,  lessee,  or 
tenant  shall  give  notice  in  writing  to 
the  said  company  under  his  hand  of 
such  intention,  at  least  twenty-one 
days  before  he  shall  begin  to  work 
such  mines,  and  upon  the  receipt  of 
such  notice  it  shall  be  lawful  for  the 
said  company  to  inspect  or  cause 
such  mines  to  be  inspected,  and  to 
contract  and  agree  with  any  such 
proprietor,  lessee,  or  tenant  for  the 
purchase,  and  to  purchase,  any  such 
mines,  or  any  part  thereof,  the 
getting  and  working  of  which  may 
appear  likely  to  prejudice  or  damage 
the  said  railway  or  other  works;  and 


in  case  the  said  company  and  such 
proprietor,  lessee,  or  tenant  do  not 
agree  as  to  the  amount  or  value  of 
such  mines,  tb.e  same  shall  be  ascer- 
tained and  settled  by  the  verdict  of  a 
jury  as  is  hereinbefore  directed  with 
respect  to  the  lands  which  may  be 
taken  for  the  purposes  of  this  Act : 
Provided  nevertheless,  that  in  case 
the  said  company  do  not,  before  the 
expiration  of  such  twenty-one  days, 
declare  their  desire  to  purchase  the 
said  mines,  and  treat  with  such 
proprietor,  lessee,  or  tenant  for  the 
same,  then  it  shall  be  lawful  for  the 
proprietor,  leasee,  or  tenant  of  such 
mines,  and  he  is  hereby  authorized, 
to  work  and  get  such  part  of  the 
said  mines  as  He  under  the  said  rail- 
way and  other  works,  or  within  the 
distance  aforesaid,  without  being 
liable  to  the  said  company  for  any 
damage  that  may  be  done  thereby." 

Sect.  58:  '<And  be  it  further 
enacted,  That  from  and  after  the 
passing  of  this  Act  no  shaft,  pit,  or 
quarry  shall  be  dug,  sunk,  or  made 
in  or  on  the  said  railway :  P]x>vided 
always,  that  it  shall  be  lawful  for 
any  proprietor,  lessee,  or  tenant  of 
any  mines  or  works  on  each  side  of 
the  said  railway,  to  fix  all  such 
ropes,  chains,  connection  rods,  and 
other  matters  as  may  be  necessary 
for  working  the  said  mines,  in  con- 
f ormity  with  the  provisions  of  this 
Act,  over,  under,  across,  near,  or  by 
the  said  railway,  provided  that  by  so 
doing  such  proprietor,  lessee,  or 
tenant  do  not  injure  such  railway, 
or  interrupt  in  any  manner  the  free 
passage  upon  or  along  the  same." 

Sect.  78  of  the  Bailways  Glauses 
Oonsolidation    Act,    1845,    is   sub- 
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fee  simple  of  these  lands  and  of  the  minerals  thereunder,  and  also       c.  A. 
of  the  minerals  which  had  been  excepted  from  the  purchase  by        1908 
the  railway  company  from  their  predecessors.    On  November  10,      rugbt 
1894,  they  gave  a  notice  or  notices  to  the  railway  company  under   I'oetland 
s.  56  that  they  intended  to  work  certain  limestone  and  minerals    Company 
under  and  near  the  railway,  and  this  led  to  the  two  notices  to     London 
treat.    The  first  notice  related  to  stone  near  to  but  not  under  ^^^j^^ 
the  railway,  called  in  the  award  "  the  first  notice  stone,"  and  the    Railway. 
second  to  stone  under  the  railway,  called  ^'the  second  notice 
stone." 

It  was  agreed  between  the  claimants  and  the  railway  company 
that,  for  the  purposes  of  the  award,  November  1, 1895,  should  be 
deemed  to  be  the  date  on  which  the  first  and  second  notices  to 
treat  were  given. 

By  paragraphs  2  to  5  inclusive  of  this  award  the  arbitrator 
found  as  follows :  '*  (2.)  The  said  limestone  including  the  stone 
the  subject  of  the  first  notice  to  treat  hereinafter  called  ^  the  first 
notice  stone,'  and  the  stone  the  subject  of  the  second  notice  to 
treat  hereinafter  called  *  the  second  notice  stone,'  allowing  for 
considerable  increase  in  the  claimants'  business,  was  sufficient 
for  the  purposes  of  their  cement  manufactory  for  a  period  greatly 
exceeding  twelve  years  from  November  1,  1895.  The  limestone 
not  included  in  the  said  notices  to  treat  was  equally  convenient 
and  accessible  to  the  claimants  as  the  said  first  notice  stone  and 
second  notice  stone. 

"  (8.)  The  claimants  in  the  ordinary  and  reasonable  course  of 
quarrying  would,  but  for  the  said  notices  to  treat,  have  worked 
the  first  notice  stone  and  second  notice  stone,  and  would  have 
used  it  in  their  manufactory  during  a  period  of  twelve  years  from 
November  1,  1895,  and  by  the  use  thereof  would  have  made 
considerable  profits. 

(4.)  By  reason  of  the  said  notices  to  treat  and  the  fetter 
thereby  attached  to  the  first  notice  stone  and  the  second  notice 
stone,  the  claimants  have  for  the  purposes  of  their  business  had 


stantially  the  same  as  b.  65  of  the  not  being  used,  and  that  thirty  days' 

private  Act  of  1833,  exoept  that  the  notice  of  intention  to  work  the  mines 

railway  is  to  *'  make  compensation  "  must  be  given, 
for  the  mines,  the  word  **  purchase  " 
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G.  A.       recoarse  to  and  have  worked  the  stone  not  fettered  hy  the  said 
1908       notices  to  treat,  and  have  made  and  are  in  a  position  to  make  the 


BuGBY  same  profits  thereout  until  the  same  is  exhausted  as  if  they  had 
^Ckment°  been  able  to  work  the  first  notice  stone  and  second  notice  stone. 
Company        "(6.)  With  respect  to  the  second  notice  stone,  I  find  as  follows, 


t?. 


London  that  is  to  say: — the  claimants  by  entering  upon  their  own 
^Weste^^  property  could  and  would  have  worked  and  gotten  the  said  stone 
Railway,  without  going  on  to  the  surface  of  the  railway,  but  the  effect  of 
BO  working  and  getting  the  stone  would  have  been  to  cause  the 
subsidence  of  the  rails  and  ballast  of  the  railway.  If  the 
claimants  were  under  obligation  to  maintain  the  said  rails  and 
ballast  undisturbed  by  the  working  and  getting  of  the  said  stone 
the  cost  necessary  to  fulfil  such  obligation  would  have  rendered 
the  working  of  the  said  stone  commercially  impracticable." 

With  regard  to  both  sets  of  stone,  the  claimants  contended 
before  the  arbitrator  that  the  value  of  the  stone  to  them,  as  the 
owners,  was  to  be  assessed  on  the  basis  of  what  they  might 
fairly  be  expected  to  have  made  out  of  it  by  working  it  in  the 
ordinary  and  reasonable  manner  in  which  it  would  have  been 
worked  but  for  the  notices  to  treat.  The  railway  company  con- 
tended, with  regard  to  both  sets,  (1.)  that  the  value  of  the  stone 
was  the  value  if  offered  for  sale  on  November  1,  1895,  in  the 
open  market,  the  claimants  being  possible  competitors  therefor ; 
(2.)  that  if  it  were  held  that  the  value  of  the  stone  should  repre- 
sent indemnity  to  the  claimants  for  all  loss  to  them  consequential 
on  the  taking  of  the  property,  the  arbitrator  was  entitled  to  take 
into  account  the  fact  that  the  profit  which  by  ordinary  and 
reasonable  working  would  have  been  earned  by  the  claimants  by 
getting  and  using  the  first  and  second  notice  stone  might  for 
a  long  period  of  years  be  earned  by  their  getting  and  using  the 
other  stone  lying  under  their  property.  With  regard  to  the  second 
notice  stone,  the  railway  company  further  contended  that  the 
getting  and  working  of  the  stone  under  the  conditions  prescribed 
would  have  been  in  contravention  of  s.  58  of  8  Will.  4,  c.  xxxvi. 
Having  thus  stated  the  contentions,  the  arbitrator  proceeded  to 
fix  the  values  of  the  stone  according  to  the  different  conten- 
tions, namely,  6291.  for  the  first  notice  stone  and  8962.  for  the 
second  notice  stone  if  the  railway  company's  first  or  second 
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contention  were  oorreet,  and  60742.  and  91802.  respectively  if  the       c.  a. 
claimants'  contention  were  correct^  and,  in  respect  of  the  second        1908 


notice  stone,  nothing  at  all  if  the  railway  company's  last  con-      bugbt 
tention  were  correct.  Cbmbmt' 

Bray  J.  found  that  the  amoants  to  which  the  claimants  were    Coiipaky 

entitled  were  the  sums  of  52S2.  and  896/.    Both  parties  appealed.     London 

and  korth 
Western 
Cripps,  K.C.  (A,  T.  Lawrence  with  him),  for  the  claimants.    Ra.ilway. 

As  regards  the  first  notice  stone,  the  judgment  of  Bray  J.  pro- 
ceeded upon  a  wrong  basis.  The  correct  principle  is  that  laid 
down  by  the  House  of  Lords  in  Eden  v.  North  Eastern  By.  Co.  (1), 
which  governs  this  case :  the  assessment  must  proceed  upon  the 
basis  that  the  railway  company  are  purchasing  the  minerals  as 
to  which  they  have  given  notice  to  treat;  purchase,  and  not 
merely  indemnity,  is  indeed  the  basis  provided  by  s.  55  of  the 
railway  company's  Act  of  1833,  under  which  these  proceedings 
are  taken.  It  is  true  that  Eden  v.  NoHh  Eastern  liy.  Co.  (1)  was 
decided  upon  s.  78  of  the  Bailways  Glauses  Consolidation  Act, 
1846 ;  but  there  is  no  material  difference  between  that  section  as 
interpreted  in  that  case  and  s.  55  of  the  Act  of  1833.  The  pur- 
chase price  of  the  limestone  is  its  value  to  its  owners,  the 
claimants,  assessed  on  the  basis  of  what  they  might  fairly  be 
expected  to  have  made  out  of  the  property  by  working  it  in  an 
ordinary  manner,  had  there  been  no  notices  to  treat.  There  is  a 
further  distinction  between  Eden  v.  fforth  Eastern  By.  Co.  (1)  and 
this  case :  the  mineral  in  the  former  case  was  coal,  which  always 
has  a  market  value  at  the  pit's  mouth,  namely,  the  difference 
between  its  selling  price  and  the  cost  of  working  it  and  getting  it 
to  the  surface ;  limestone,  however,  owing  to  the  heavy  cost  of 
carriage,  has  no  market  value  in  that  sense  of  the  term,  and  one 
has  to  ascertain  its  value  for  the  purpose  of  the  business  which 
the  claimants  carry  on  at  the  spot.  It  is  admitted  that  that 
value  is  not  the  profit  which  the  claimants  would  have  made  by 
manufacturing  the  limestone  into,  and  selling  it  as,  cement ;  but 
the  profits  of  the  business  may  properly  be  considered  by  the 
arbitrator  as  a  guide  in  arriving  at  the  value  of  the  limestone 
for  the  purposes  of  the  business,  though  it  is  not  the  measure  of 
(1)  [1907]  A,  0.  400. 
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0.  A.       that  valae.    The  jadgment  of  Bray  J.  seems  to  read  into  the 

1908       special  case  a  statement  that  is  not  in  fact  there,  to  the  eflfect 

BuoBT      that  the  claimants  are  endeavouring  to  obtain  a  manufacturer's 

^cem^^   profit  as  being  the  value  of  the  stone ;  this  was  not  their  conten- 

CoMPAKT    tion,  nor  was  it  the  ground  upon  which  the  arbitrator  assessed 

London     the  value  of  the  stone  according  to  the  claimants'  contention  in 

WKST£uf  ^^8  award.    Further,  in  assessing  the  value  of  the  stone,  the 

Bailwat.    tribunal  cannot  go  outside  the  particular  property  comprised  in 

the  notice  to  treat;  it  cannot  place  a  smaller  or  depreciated 

value  upon  the  stone  taken  merely  because  the  claimants  might 

equally  well  have  worked  the  stone  in  other  parts  of  their 

property,  especially  seeing  that  they  had  come  to  this  particular 

stone  in  the  ordinary  course  of  their  working  of  this  quarry. 

As  to  the  second  notice  stone,  the  contention  of  the  railway 
company  that  it  had  no  assessable  value  .ihecause  its  working 
would  have  constituted  an  infringement  of^  the  provisions  of 
6.  68  of  the  Act  of  1888  is  untenable.  The  effect  of  those  pro- 
visions is  to  prevent  the  claimants  from  working  the  stone  under- 
neath and  supporting  the  railway  by  going  on  the  surface  of  the 
line  and  sinking  a  pit  or  making  a  quarry  there,  as  may  be  done 
under  the  Bailways  Glauses  Consolidation  Act,  1845,  where  the 
railway  company  does  not  take  any  steps  towards  ascertaining 
the  compensation :  Rtuibon  Brick  and  Terra  Cotta  Co.  v.  Qreat 
Western  By.  Co.  (1)  They  also  prevent  their  placing  anything  on 
or  across  the  railway  which  would  obstruct  the  traffic.  But  those 
provisions  do  not  prevent  their  getting  the  stone  by  cutting  into 
it  from  below  and  so  carrying  it  away,  even  though  the  effect 
of  such  working  or  quarrying  may  ultimately  be  to  let  down 
the  surface  of  the  railway  above.  If  the  two  values  are 
respectively  ascertained  upon  the  proper  basis,  the  claimants  are 
entitled  to  the  two  sums  of  6074Z.  and  9180Z.  found  by  the 
arbitrator. 

Page,  K.C.  (Tweedale  with  him),  for  the  railway  company. 
The  learned  judge  was  right  in  rejecting  the  contention  of  the 
claimants  as  to  the  mode  in  which  the  value  of  the  limestone 
was  to  be  arrived  at;  that  contention  was  in  substance  based 
upon  the  suggestion  that,  as  they  would  have  turned  the 
(1)  [1803]  1  Oh,  427. 
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limeBtone  into  cement,  they  were  entitled  to  be  paid  the  profits       o.  a. 
which  they  would  have  made  as  cement  manufacturers  out  of  the        1908 
particular  limestone  which  they  were  restrained  from  getting,      txuqby 
In  his  award  the  arbitrator  took  those  profits  as  the  measure   ^crmbk^^ 
of    the  value  of    the  stone    and  not    merely  as  a  guide  in    Oompai^y 
arriving  at  that  value.    In  one  aspect  Eden  v.  North  Eastern     London 
Ry,  Co.  (1)  is  distinguishable  from  the  present  case,  for  coal  has  '^wbstei^^ 
a  market  value  as  coal  at  the  pit's  mouth,  while  limestone  has    ^^i^^^^- 
no  such  value,  and  practically  has  no  value  except  for  certain 
limited  purposes.    From  another  point  of  view  that  case  is  in 
favour  of  the  railway  company,  for  it  shews  that  the  question  for 
determination  is  the  value  of  the  minerals  required  to  be  left 
unworked — that  is  to  say,  in  the  present  case,  their  purchase 
value.    That  value  is  what  the  limestone  would  have  sold  for, 
less  the  cost  of  getting  it,  and  that  was  the  value  determined  by 
the  arbitrator  in  fixing  the  respective  amounts  of  5232.  and  8962. 
As  regards  the  first  notice  stone  Bray  J.  has  rightly  held  that 
6232.  is  the  amount  to  which  the  claimants  are  entitled  upon  the 
findings  in  the  award. 

In  respect  of  the  second  notice  stone  the  claimants  are  entitled 
to  nothing.  It  is  found  in  paragraph  6  of  the  award  that  they 
could  have  worked  the  stone  without  going  on  to  the  surface  of 
the  railway,  but  that  the  effect  of  working  and  getting  it  would 
have  been  to  cause  a  subsidence  of  the  rails  and  ballast.  That 
means  that  they  would  work  under  and  through  the  embankment 
and  let  the  surface  down,  forming  a  quarry  in  the  railway.  Such 
a  mode  of  working  would  be  in  contravention  of  s.  58  of  the  Act 
of  1838,  which  forbids  any  shaft,  pit,  or  quarry  being  dug,  sunk, 
or  made  ''  in  or  on  "  the  railway.  The  judgment  of  Bray  J.  gives 
no  effect  to  the  word  *'  in.'' 

Crippa,  K.C.f  in  reply.  The  effect  of  s.  58  is  merely  to  prevent 
the  claimants  from  going  on  the  surface  of  the  railway  and  digging 
or  putting  machinery  there,  which,  but  for  that  section,  they  might 
have  done.  The  contention  of  the  railway  company  is  that  the 
claimants  are  prevented  altogether  from  working  the  second  notice 
stone;  the  claimants  contend  that  they  may  work  it  subject  to  the 
limitations  of  s.  58.  It  cannot  be  successfully  contended  that  the 
(1)  [1907]  A.  0.  400. 
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0.  A.       claimants,  by  getting  their  stone  from  below  the  railway,  would 
1908       be  making  a  quarry  '*  in  "  the  railway. 


RUOBT 


PoBTLAND       giB    GoBELL    Barnbs,    Pbbsidbnt.     This    case  raises    two 
Cbmemt 
CoMPAinr    questions  as  to   the  mode  of  assessing  the  purchase  price  for 

London     certain  limestone  belonging  to  the  claimants  as  owners  in  fee 

^BOTEMT*  ^^^  ^yi^8  alongside  and   under  the  line   of   the  London  and 

Bailway.    North  Western  Railway;  the  two  questions  arise   upon   two 

notices  to  treat  given  in  respect  of   the   stone  lying  within  a 

certain  distance  of  the  line  and  of  the  stone  lying  underneath 

it  respectively.     [His  Lordship  read  the  material  parts  of  the 

special  case,  and  proceeded : — ]   The  point  raised  in  the  claimants' 

appeal  as  to  the  first  notice  stone  is  that  in  substance  the  case  is 

governed  by  the  recent  case  of  Eden  v.  North  Eastern  Ry.  Co.  (1) 

Bray  J.,  however,  held  that  that  decision  did  not  apply.    The 

learned  judge  said :  ''  It  certainly  lays  down  the  principle  that 

the  railway  company  are  bound  to  pay  in  any  case  the  full  fee 

simple  value  of  the  minerals,  and  nothing  less,  notwithstanding 

any  special  relations  that  may  happen  to  exist  between  lessor 

and  lessee,  but,  as  I  read  that  case,  the  claimants  there  did  not 

contend  that  the  coal  had  any  special  value  to  them,  and  the 

House  of  Lords  had  not  to  consider  whether  the  special  position 

of  the  lessees  might  not  have  been  a  fit  and  proper  element  for 

consideration,  if  they  had  been  claiming  that  the  minerals  had  a 

special  value  to  them  beyond  what  they  would  have  to  others, 

and  I  do  not  think  that  case  is  an  authority  one  way  or  the  other 

upon  the  points  that  are  really  in  controversy  here."    He  then 

proceeded  to  deal  with  the  case  on  grounds  with  which  I  regret 

that  I  am  unable  to  agree. 

In  substance  I  think  that  this  case  must  be  decided  upon  the 

principles  laid  down  by  the  House  of  Lords  in  Eden  v.  North 

Eastern  By.  Co.  (1)   The  head-note  to  that  decision  runs :  ''  The 

compensation  payable  by  a  railway  company  under  s.  78  of  the 

Railways  Glauses  Consolidation  Act,  1846,  in  respect  of  such  mines 

as  they  require  to  be  left  un worked  is  the  full  value  of  the  minerals 

required  to  be  left  unworked,  namely,  what  the  minerals  would 

have  sold  for  if  worked,  less  the  cost  of  working  them."    That 

(1)  [1907]  A.  0.  400. 
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deciBion  adopted  the  contention  of  the  ooal  company  at  the  trial       0.  A. 
before  Bigham  J.  (1),  which  was  in  these  terms  :  "  The  coal  com-        1908 


pany,  on  the  other  hand,  contend  that  the  proper  measure  of      rugbt 
compensation  which  they  are  entitled  to  receive  from  the  railway     cement 
company  is  the  amount  of  money  which  it  is  admitted  that  they    Company 
would  have  made  by  the  working  of  the  reserved  coal  if  such     London 
coal  had  not  been  required  by  the  railway  company  to  be  left    western 
unworked."    I  need  not  go  through  the  judgments  in  Eden  v.    ^^^^^^' 
North  Eastern,  Ry.  Co.  (2),  and  I  can  only  notice  two  points  of  ThePweident 
difference  between  that  case  and  the  present.     That  case  was 
under  s.  78  of  the  Railways  Glauses  Consolidation  Act,  1846, 
which  provides  that  ''if  it  appear  to  the  company  that  the 
working  of  such  mines  or  minerals  is  likely  to  damage  the  works 
of  the  railway,  and  if  the  company  be  willing  to  make  com- 
pensation for  such  mines  or  any  part  thereof  to  such  owner, 
lessee,  or  occupier  thereof,  then  he  shall  not  work  or  get  the 
same,"  &c.,  and  the  compensation  there  referred  to  was  held  to 
be  the  value  of  the  minerals  required  to  be  left  unworked,  that 
is,  what  they  would  have  sold  for  if  worked,  less  the  cost  of 
working  them.      In  the  present  case  the  words  dealing  with 
compensation  are  to  be  found  in  s.  65  of  the  railway  company's 
private  Act  of  1888 ;  they  give  the  railway  company  power  ''  to 
contract  and  agree  with  any  such  proprietor,  lessee,  or  tenant  for 
the  purchase,  and  to  purchase,  any  such  mines,  or  any  part 
thereof,  the  getting  and  working  of  which  may  appear  likely  to 
prejudice  or  damage  the  said  railway  or  other  works."    It  seems 
to  me  that  the  meaning  which  the  House  of  Lords  in  Eden  v. 
North  Eastern  By.  Co.  (2)  gave  to  the  word  ''  compensation  "  is 
substantially  the  same  as  that  which  is  to  be  gathered  from  s.  65 
of  the  Act  of  1888,  and  that  what  is  to  be  ascertained  is  in 
principle  the  same  in  both  cases. 

Another  point  of  difference  is  that  in  that  case  the  mineral 
dealt  with  was  coal,  which  after  being  raised  to  the  surface 
would  presumably  not  be  used  by  the  colliery  company,  but 
would  be  sent  away  and  sold,  and  for  which  there  was  necessarily 
a  market  value  at  the  pit's  mouth.  The  present  case  is  some- 
what different.  Having  regard  to  the  nature  of  the  material  and 
(I)  [1906]  1  K.  B.  196,  at  p.  197.  (2)  [1907]  A.  0.  400. 
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c.  A.       of  the  busineBS,  limestone  cannot  be  said  to  have  a  market  value 
1908       strictly  speaking — at  any  rate  not  a  value  which  could  be  got  by 
BuGBT      profitably  dealing  with  the  stone  in  the  market ;  we  must  there- 
^Cbm^t^  fore  consider  what  value  should  be  placed  on  it,  having  regard 
CoMPAOT    to  the  principles  indicated  in  Eden  v.  North  Eastern  Ry.  Co.  (1) 
London     It  seems  to  me  that,  if  limestone  cannot  be  sold  with  any  profit 
Western^  because  of  the  cost  of  conveyance,  the  value  to  which  regard 
Railway,    m^gj  ^^  ^^  jg  jjg  y^lue  to  the  owners,  in  this  case  the  claimants, 
The  President  at  the  spot  whore  they  have  it  and  intend  to  use  it,  and  the 
real  difficulty  in  this  case  is  how  that  value  is  to  be  assessed. 
The  contention  of  the  claimants,  as  stated  in  the  special  case 
and  adopted  by  the  arbitrator,  is  that  its  value  is  to  be  assessed 
on  the  basis  of  what  the  cement  company  might  fairly  be 
expected  to  have  made  out  of  the  property  by  working  it  in  the 
ordinary  and  reasonable  manner  in  which  it  would  have  been 
worked  but  for  the  notice  to  treat;  by  which  I  understand  that 
the  award  proceeds  on'  the  basis  of  the  value  to  the  cement 
company  of  the  stone  when  got  by  them,  less  the  cost  of  getting 
it.    It  is  suggested  that  the  arbitrator  has  taken  into  considera- 
tion the  profits  which  would  have  been  made  by  turning  the 
stone  into  cement,  and  that  he  must  have  dealt  with  the  matter 
on  that  footing ;   but  I  cannot  put  that  construction  on  the 
language  of  the  award.    I  think  that  the  arbitrator  may  possibly 
have  arrived  at  his  figures  by  taking  into  consideration  the 
profit  that  would  have  been  made  out  of  the  limestone  by  the 
claimants  as  an  indication  of  its  value  to  them,  but  not  as  the 
measure  of  that  value.    I  think,  therefore,  that  on  this  part  of  the 
case  the  claimants  are  entitled  to  the  value  of  the  limestone  on 
the  basis  of  their  contention,  and  that  both  the  contentions  of 
the  railway  company  are  in  conflict  with  the  decision  of  the 
House  of  Lords  in  Edm  v.  North  Eastern  Ry.  Co.  (1)    The  award 
must  therefore  be  for  6074Z.  with  interest. 

I  now  come  to  the  cross  appeal  as  to  the  second  notice  stone, 
which  is  thus  dealt  with  in  the  award :  *'  It  was  contended  on 
behalf  of  the  railway  company  that  under  the  conditions  herein- 
before described  the  getting  and  working  of  the  second  notice 
stone  would  have  been  in  contravention  of  8  Will.  4,  c.  zxxvi., 
(1)  [1907]  A.  C.  400. 
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8.  68.    If  this  contention  be  right  I  award  nothing  in  respect  of        c.  A. 
the  second  notice  stone;   if  wrong,  I  repeat  the  contention        i908 
hereinbefore  set  forth  with  respect  to  the  first  notice  stone,      r^^^^^ 
substituting  therefor  the  second  notice  stone."    Obviously  we    ^ckmk^ 
have  first  to  settle  whether  that  contention  is  right,  for,  if  it  is,    OoMVAwr 
the  award  will  be  nil  in  respect  of  this  particular  stone.    The     London 
question  depends  upon  the  construction  to  be  placed  upon  s.  68,  ^^^b™ 
but  that  section  must  be  considered  in  conjunction  with  ss.  64    Railway. 
and  66.    My  view,  stated  shortly,  is  that  the  restrictions  contained  tu  President. 
in  ss.  66  and  68  are  the  restrictions  referred  to  in  the  closing  part 
of  8.  64.     [His  Lordship  read  the  sections,  and  continued : — ] 
The  railway  company  contend  that  the  claimants  are  restricted 
by  s.  68  from  doing  that  which  they  propose  to  do,  while  the 
claimants  contend  that  that  section  has  no  application.    Now  it 
is  perfectly  true  that  the  arbitrator  finds  that  this  second  notice 
stone  could  be  worked  without  going  on  the  surface  of  the  rail- 
way, but  the  plans  and  sections,  which  shew  that  the  railway 
runs  partly  in  a  cutting  and  partly  on  an  embankment,  shew 
also  that  in  certain  places  the  limestone  crops  out,  or  very 
nearly  crops  out,  on  the  very  surface  of  the  railway.    It  may  be 
true  that  the  claimants  could  work  this  stone  without  actually 
going  on  the  surface  of  the  line,  but  the  way  in  which  it  could 
be  worked  would  have  the  same  practical  effect  as  if  they  had 
gone  on  the  surface  and  worked  downwards,  for  the  effect  of 
working  this  stone  by  quarrying  through  the  railway  would  be 
to  bring  down  the  whole  railway,  which  would  have  nothing  left 
to  support  it,  even  if  in  certain  places  there  might  be  a  small 
quantity  of  superincumbent  stone  above  that  which  is  actually 
worked.    The  claimants  contend  that  they  have  a  right  to  do 
this,  and  that  they  do  not  come  within  the  restrictions  of  s.  68, 
which  provides  that  *'  no  shaft,  pit  or  quarry  shall  be  dug,  sunk 
or  made  in  or  on  the  said  railway."    It  is  a  curious  fact  that 
the    Railways    Clauses  Consolidation  Act,   1846,  contains  no 
section  corresponding  to  s.  68  of  the  Act  of  1888.    My  view  is 
that  the  contention  of  the  railway  company  is  right.    Looking 
at  s.  66, 1  think  its  general  object  is  this.    A  mine  may  pass 
under  this  railway  at  some  depth,  and  its  working  may  involve 
no  damage  to  the  railway :  the  railway  company  has  power  to 
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0.  A.       inspect  it  and  see  what  is  going  on :  if  they  are  satisfied  that 
1908       there  is  no  risk,  the  mining  may  proceed :  if  they  feel  doubtful, 


KnoBY     the  railway  company  may  take  over  the  land  and  compensate  by 

^Cem^t^  paying  the  value  of  minerals ;  the  mining  will  then  stop,  and 

Company    the  company  will  purchase  the  mines.    But  s.  68  seems  to  deal 

London     with  an  entirely  different  matter :  it  deals  with  that  which  is 

^kstkmT  really  on  the  surface,  which  is  in  or  on  the  railway;  and  I 

BAiLWAY.    thint  it  was  intended  to  prevent  actual  interference  with  the 

The  PreBidcnt.  railway  either  by  digging  into  it  from  the  surface  or  by  picking 

and  cutting  into  and  under  it  from  the  side,  and  so  leaving  the 

line  suspended.    I  do  not  think  that  Bray  J.  has  given  any 

adequate  meaning  to  the  words  at  the  commencement  of  s.  68, 

more  especially  to  the  word  ''  in."    In  my  opinion,  therefore,  no 

sum  should  be  awarded  to  the  claimants  in  respect  of  the  second 

notice  stone. 

Farwbll  L.J.  I  am  of  the  same  opinion  on  both  points.  The 
Act  that  we  are  construing  is  one  of  the  early  railway  Acts  and  is 
not  quite  identical  in  phraseology  with  the  later  general  Acts,  the 
Lands  Glauses  and  Bailways  Glauses  Gonsolidation  Acts.  The 
first  question  is  as  to  the  mode  of  ascertainment  of  the  "  amount 
or  value  of  such  mines,"  the  word  ''  amount "  relating,  as  I  under- 
stand it,  to  the  quantity,  and  *'  value  "  to  the  money  value.  It 
has  been  pointed  out  in  Eden  v.  North  Eastern  By.  Co.  (1)  by 
Lord  Macnaghten,  quoting  the  language  of  Lord  Watson  in  Lord 
Provost  and  Magistrates  of  Glasgow  v.  Farie  (2),  that  the  theory 
of  these  mineral  clauses  was  that  they  were  for  the  benefit  of  both 
parties,  on  the  one  hand  relieving  the  railway  company  from  the 
necessity  of  immediate  payment  for  all  mines  and  minerals  under 
land  purchased  by  them,  and  on  the  other  hand  relieving  the 
mine  owner  from  the  necessity  of  parting  with  his  minerals 
before  they  were  ready  to  be  worked  and  before  their  real  value 
could  be  ascertained.  The  effect  of  this  legislation  is  to  except 
from  the  conveyance  to  the  company  the  minerals  with  either 
the  full  right  of  getting  and  working  them,  or  such  rights  as  the 
Act  might  give  of  getting  and  working  them,  if  indeed  there  be 
any  difference  between  the  two.    In  considering,  therefore,  the 

(1)  [1907]  A.  0.  400.  (2)  (1888)  13  App.  Gas.  667,  at  p.  675. 
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question  of  the  value  of  the  minerals,  it  must  be  remembered       o.  a. 
that  the  question  does  not  arise  until  the  mine  owner  has  arrived        1908 
at  the  point  of  time  when  he  is  ready  and  desirous  to  work  the      ^uqby 
minerals,  and  then  there  has  to  be  ascertained  the  value  to    i*obtland 
him  at  that  point  of  time  of  the  minerals  which,  if  the  com-    company 
pany  YfiH  not  pay  him  their  value,  he  may  work  according     londok 
to  the  statute.    The  two  appear  to  me  to  be  correlative ;  you  ^k^^^^ 
find  the  value  to  the  mine  owner  by  ascertaining  what  the    R^i«way. 
minerals  would  be  worth  to  him  if  he  went  on  arid  worked  them    Farweu  l.j. 
out.     That  view  is,  I  think,  in  accordance  with  Eden  v.  North 
Eastern  By.  Co.(l),  the  difference  in  phraseology  between  the 
Bailways  Glauses  Consolidation  Act  and  this  particular  private 
Act  being  immaterial,  having  regard  to  the  view  taken  by  the 
House  of  Lords  :  they  treated  compensation  under  the  Bailways 
Glauses  Gonsolidation  Act  as  being  the  full  value  of  the  minerals 
after  deducting  the  cost  of  getting,  that  is  to  say,  hewing, 
severing,  and  bringing  to  bank. 

That  view  is,  of  course,  applicable  to  the  present  case,  and 
there  would  be  no  difficulty  about  this  point  if  the  mineral  con- 
cerned were  coal,  or  some  other  mineral  which  has  a  market 
price,  for  in  that  case  it  would  be  simple  enough  to  take  the  market 
price  and  deduct  the  cost  of  hewing,  severing,  and  bringing  to  the 
pit's  mouth.  But  here  we  are  dealing  with  limestone,  a  very 
heavy  material,  practically  not  worth  the  cost  of  carriage  for  the 
purpose  of  finding  a  market,  and  a  cement  company  has 
established  its  works  at  the  edge  of  the  quarry  for  the  purpose  of 
its  convenient  working ;  the  limestone  is,  therefore,  obviously  of 
greater  value  to  them  than  it  could  be  to  any  one  else.  There  is 
no  possible  market  value  which  can  be  used  as  a  guide  to  deter- 
mine the  value  of  the  stone  to  this  company,  and  the  absence 
of  market  value  has  in  effect  been  used  as  an  argimient  on 
behalf  of  the  railway  company.  The  arbitrator  has  to  ascer- 
tain the  value  to  the  mine  owner  as  best  he  can,  and  I 
think  it  quite  fair  for  him  to  do  what  he  has  done  in  the 
present  case — not,  of  course,  to  take  the  whole  profits  made 
by  the  cement  company  out  of  the  winning  of  the  limestone, 
and  also  out  of  working  it  up  into  and  selling  it  as  cement,  but 
(1)  [1907]  A  C.  400. 
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c.  A.       to  consider  the  profits  made  by  working  it  up  into  cement  as  a 
1908       guide,  and  the  only  available  guide,  by  which  to  ascertain  the 
BnoBT     amount  which  it  would  have  been  worth  the  while  of  the  cement 
^CmimfT'^  company  to  give  for  the    limestone    for  the  purpose    of    so 
Company    using  it.    For  this  purpose  we  must  in  effect  treat  the  cement 
LoNi)ON     company  as  though  it  were  divided  into  two  companies  working 
^WsBT^N^  amicably  together,  for  then  we  can  disregard  the  dij£culty  arising 
Railway.    fj-^Q^  fj^^  j^jj  qI  ^^  mineral  owner  having  only  one  market  and 
FuweUL^j.    take  into  consideration  the  fact  that  both  the  companies  are 
working  together  with  a  view  to  doing  what  is  fair  and  right 
between  them,  and  we  can  ascertain,  on  the  basis  of  the  profits 
which  the  cement  company  could  make,  the  price  which  it  was 
worth  their  while  to  give  for  the  limestone  which  they  afterwards 
turn  into  a  profitable  article  of  commerce.    I  do  not  think  that 
this  award  can  be  read  as  meaning  that  the  arbitrator  has  given 
the  whole  of  the  profits  made  by  the  cement  company  as  the 
value  of  the  limestone  to  them,  but  I  think  that  he  rightly  used 
those  profits  as  the  guide  to  the  value,  that  is  to  the  amount 
which  it  was  worth  the  while  of  the  cement  company  to  give  for 
the  limestone.    The  only  difficulty  I  have  felt  on  this  point  has 
arisen  from  the  various  findings  based  on  the  various  contentions 
in  the  award.   Mr.  Page  contended  that  the  proper  view  was  that 
embodied  in  the  railway  company's  first  contention  in  paragraph  6 ; 
I  do  not  agree  with  him.      That  contention  is  thus  worded: 
'*  The  value  of  the  property  if  ofiEered  for  sale  on  November  1, 
1905,  in  the  open  market,  the  cement  company  being  a  possible 
competitor  therefor."    But  that  clearly  means  nothing  approach- 
ing the  view  taken  in  Eden  v.  North  Eastern  By.  Co.  (I) ;  it 
means  rather  something  like  this,  that  you  bring  the  property 
into  the  market  and  offer  it  for  sale,  but  there  is  no  competition, 
because  the  only  possible  competitor  is  the  company  itself :  this 
would  be  to  my  mind  an  altogether  illusory  method  of  ascertain- 
ing the  value.    The  second  contention  is  disposed  of  by  the 
decision  in  Eden  v.  North  Eastern  By.  Co.  (1),  because  the 
•  present  case  was  stated  while  the  decision  in  that  case  of  the 

Court  of  Appeal,  which  was  in  accordance  with  this  contention, 
was  under  appeal  to  the  House  of  Lords ;  the  second  contention 
(1)  [1907]  A.  C.  400. 
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was,  therefore,  properly  put  forward  before  the  arbitrator  so  that       c.  a. 
the  Court  might  deal  with  it  in  accordance  with  the  ultimate        1908 
view  of  the  House  of  Lords.     The  third  contention  I  have      rugby 
ahready  dealt  with,  and  I  agree  with  the  learned  President  that    ^cm^t^ 
on  that  head  6074Z.  is  the  proper  amount  to  be  awarded.  Compact 

The  other  point  arises  on  the  construction  of  s.  58.  As  I  have  lotoon 
ahready  said,  the  theory  of  these  mineral  clauses  is  that  the  land-  ^^^^^ 
owner  is  paid  for  his  land  subject  to  the  reservation  of  the  mines  Railway. 
and  minerals,  with  such  right  of  working  as  the  Act  gives  him ;  Farweii  l.j. 
if  he  has  not  the  full  right  of  working,  he  has  been  paid  for  it  in 
the  purchase-money.  We  must  of  course  remember  that  we  are 
dealing  with  a  very  early  railway  Act,  relating  to  a  line  running 
through  the  Black  Country,  one  of  the  most  prolific  mineral 
districts  at  that  time,  and  no  doubt  the  Act  was  to  some  extent 
pioneer  and  experimental ;  no  similar  sections  appear  in  later 
Acts.  By  s.  64  the  power  of  working  is  expressly  made  subject 
to  "  the  restrictions  hereinafter  contained  "  ;  there  is  nothing  of 
that  sort  in  the  public  general  Acts.  Beading  s.  65, 1  think  we  are 
bound  to  read  it  as  referring  also  to  the  restrictions  in  s.  58,  and  as 
authorizing  the  owners  to  work  and  get  the  minerals  lying  under 
the  railway  without  being  liable  for  damage,  provided  that  no  shaft, 
pit,  or  quarry  should  be  dug,  sunk,  or  made,  in  or  on  the  railway. 
The  mine  owners  have  therefore  been  paid  for  their  land,  with 
the  reservation  of  a  limited  right  of  getting  the  minerals.  There 
is  no  question,  to  my  mind,  having  regard  to  the  plans  and 
sections,  that  the  claimants  are  proposing  to  quarry  in  the 
railway;  ''on"  is  the  surface,  and  '4n"  is  underneath  the 
surface.  We  are,  I  think,  bound  to  hold  that  such  a  right  has  not 
been  reserved  to  the  land  owner,  and  that  the  only  reservation 
is  of  his  right  to  work  the  limestone  provided  that  he  does  not  so 
deal  with  it  as  to  be  quarrying  in  the  railway.  I  am  therefore 
unable  to  agree  with  the  judgment  of  Bray  J.  on  either  point,  and 
think  that  both  the  appeal  and  the  cross  appeal  should  be  allowed. 

Kennedy  L.J.  On  the  first  point  I  am  in  entire  agreement 
with  the  other  members  of  this  Court.  We  have  to  construe  the 
finding  of  the  arbitrator  in  the  special  case.  The  decision  of 
Bray  J.  seems  to  be  founded  upon  a  supposition  which  I  do  not 

Vol.  II.  1908.  2  T  2 
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0.  A.       think  correct  as  to  rdasons  and  methods  by  which  that  finding 
1908       was  arrived  at  by  the  arbitrator  which  it  was  not  right  for 
g^Q3Y     ^^^  ^  adopt.    It  is  not  disputed  that  in  the  finding  words 
PoBTLAND  are  used  which  are  in  accordance  with  the  present  state  of  the 
CoMPAKT    law  as  to  what  is  a  proper  test  of  the  value  of  the  property, 
London     which  is  what  the  railway  company  have  to  pay.    The  judgment 
^Wkstkbw**  ^'  ^^*y  ^'  ^^  ^^^  point  seems  to  be  based  on  an  assumption 
Railway,   that  the  arbitrator  in  getting  at  the  figure  of  6074Z.  must  have 
Kennedy  L. J.  taken  iuto  Consideration  something  which,  as  I  read  the  expres- 
sions he  has  used,  he  did  not  take  into  consideration.    I  have 
no  right  to  assume  that,  because  the  arbitrator's  figure  is  a 
very  large  one,  he  must  have  been  simply  assessing  a  sum  based 
upon  the  profits  that  the  cement  company  could  have  made,  nor 
do  I  think  it  right  to  assume,  as  Bray  J.  does,  that  the  claimants 
are  basing  their  claim  upon  the  profits  made  in  their  cement 
business,  which  the  arbitrator  finds  has  not  been,  and  will  not  be, 
affected.  I  cannot  find  in  the  case  any  warrant  for  the  suggestion 
that  these  profits  have  been  so  treated ;  so  to  treat  them  would 
be  wrong  in  law.    I  think  that  the  opinion  of  the  learned  judge 
was  affected,  not  unnaturally  perhaps,  by  the  fact  that  the  figure 
of  60742.  is  ten  times  what  he  says  is  the  market  value  of  the 
limestone  and  ten  times  the  actual  loss  of  the  claimants.     I 
think  that  the  arbitrator  really  has  taken  the  profits  as  an 
element  in  ascertaining  the  sum  which  the  company  would  give 
for  the  limestone — as  an  indication,  not  a  measure,  of  value. 
There  is  no  market  for  this  limestone  in  the  sense  that  there  are 
large  numbers  of  people  ready  to  buy  it,  as  they  are  to  buy  coal ; 
and  if  the  expressions  '*  market  value  "  and  '*  open  market  *'  are 
to  be  understood  as  implying  that  the  limestone  were  offered  for 
purchase,  the  only  competitor  for  it  would  be  the  company  itself, 
on  whose  grounds  and  near  whose  works  it  happens  to  be. 
Bray   J.  has,  I  think,   assumed  that   there  is   to    be    read 
into  the  arbitrator's  finding  a  measure  of  value  which  I  do 
not    find   to    have   been    adopted   in   the    case,    and    which 
would,  I  think,  be  wrong  if  it  were ;  he  has  also,  I  think, 
been  misled  by  the  fact  that  **  market  value,"  when  correctly 
used,  merely  refers  to  the  value  of  some  article,  such  as  coal  or 
corn,  which  has  a  market,  and  not  to  an  article  like  limestone, 
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for  which  there  is  no  doubt  a  use,  but  for  which  there  is  no       c.  a. 
market  in  the  sense  of  there  being  a  number  of  persons  anxious       1908 


to  compete  for  it.  ruoby" 

Upon,  the  second  point  I  regret  that  I  am  unable  to  concur  in 
the  judgments  just  delivered  by  my  learned  brothers,  who  have    Cohpant 


POBTLAND 

Cement 


r. 


reversed  the  principle  of  the  decision  of  Bray  J.  Of  course  I  London 
also  differ  from  Bray  J.  in  the  result  of  his  decision  so  far  as  ^botb^^ 
regards  amount,  because  he  has  placed  the  value  of  the  second  Railway. 
notice  stone  at  896Z.,  a  value  which  necessarily  follows  from  his  Kennedy  l.j. 
judgment  on  the  earlier  part  of  the  case,  which  I  have  just  dealt 
withy  while  in  my  opinion  the  value  should  be  the  higher  sum 
of  9180Z.  But  the  principle  that  the  cement  company  are 
entitled  to  something  in  respect  of  the  second  notice  stone 
seems  to  me  to  be  right.  The  question  depends  entirely  on 
the  construction  of  the  Act  of  1888,  and  ss.  64,  66,  and  68 
cover  the  whole  matter,  and  it  is,  I  think,  both  unnecessary 
and  possibly  misleading  to  compare  this  statute  with  others; 
in  my  opinion  its  terms  are  plain.  It  gives  by  s.  65  to  owners 
of  property  in  the  position  of  the  claimants  a  right,  subject 
to  certain  provisions,  '*  to  work  and  get  such  part  of  the  said 
mines  as  lie  under  the  said  railway  and  other  works,  or  within  the 
distance  aforesaid,  without  being  liable  to  the  said  company  for 
any  damage  that  may  be  done  thereby."  It  is  contended  that 
the  working  under  s.  64  is  to  be  subject  to  certain  restrictions, 
which  are  to  be  found  in  s.  68,  and  the  difference  between  my 
colleagues  and  Bray  J.  on  the  one  hand  and  myself  on  the  other 
is  as  to  the  construction  of  the  last-named  section,  and  also  as  to 
the  fair  meaning  of  the  case  stated  by  the  arbitrator.  The  only 
finding  of  fact  with  which  we  are  now  concerned  is  that  as  to  the 
second  notice  stone  in  paragraph  6,  which  says  that  ''the 
claimants  by  entering  upon  their  own  property  could  and  would 
have  worked  and  gotten  the  said  stone  without  going  on  to  the 
surface  of  the  railway."  I  cannot  assume  that  the  use  of  the 
word  ''  on  "  in  that  finding  does  not  cover  and  include  the  word 
**  in,"  and  if  the  point  had  been  suggested  to  the  arbitrator  that 
the  claimants,  though  not  going  **  on  to  "  the  surface  of  the 
railway,  might  be  working  ''in"  it,  I  cannot  doubt  that  he 
would  have  dealt  with  both  words:  he  draws  no  distinction 
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c.  A.        and,  as  I  think,  takes  **  on  "  as  covering  both ;  if  he  did  not 
1908       the  case  would,  no  doubt,  have  to  go  back  to  him,  for,  on  the 
Rugby      assumption  that  there  is  a  material  distinction  between  "  on " 
PoKTLAHD   j^jjj  "in,"  we  could  not  adjudicate  upon  a  case  in  which  a 
CoHPAMT    material  finding  was  omitted.    The  arbitrator,  then,  has  found 
LoKDON     i'bat  the  stone  could  have  been  worked  without  going  ''  on  "  to 
^^otebn"  *^®  surface  of  the  railway,  and  proceeds  to  find  that  the  effect  of 
Railway,    go  working  and  getting  it  would  have  been  to  cause  the  subsidence 
Kennedy L.J.  of  the  rails  and  ballast  of  the  railway;  that  is,  he  has  in  my 
view  found  that  without  interfering  with  the  surface  the  claimants 
can  work  and  get  the  limestone.     Now  the  prohibition  of  s.  58 
is  against  any  shaft,  pit,  or  quarry  being  dug,  sunk,  or  made  in 
or  on  the  railway.   That  section  affects  the  rights  of  the  owner  and 
should  be  strictly  construed,  and  not  construed  to  include  that 
which  may  be  in  its  result  equivalent  to  what  the  section  forbids. 
It  may  be  that  as  much  damage  may  be  done  by  workings  which 
are  not  '*  in  or  on  "  the  railway  in  the  sense  that  they  necessitate 
the  sinking  of  a  shaft  or  pit  or  the  making  of  a  quarry  in  or  on 
the  surface  of  the  railway,  that  is,  the  track  and  the  artificial 
works  which  form  part  of  it  and  are  necessary  for  its  support ;  but 
as  8.  55  contemplates  that  damage  may  rightfully  be  done  by 
working  the  minerals  without  giving  rise  to  a  claim  by  the  rail- 
way company,  I  think  the  words  must  be  read  in  their  natural 
meaning  of  forbidding  the  actual  sinking  of  a  shaft  or  pit  or 
making  of  a  quarry  in  or  on,  meaning  **  in  or  on  the  surface,"  of 
the  railway  ;  and  the  arbitrator  has  found  that  without  this  being 
done  the  mines  can  be  profitably  worked.   That  is  the  view  taken 
by  Bray  J.,  and  it  seems  to  me  that  he  was  right.    The  reason 
for  the  use  in  the  section  of  the  word  "  in,"  which  appears  to 
have  been  treated  before  the  arbitrator  as  immaterial,  may  be 
that  it  might  otherwise  have  been  contended  that  the  word  "  on  " 
was  confined  to  the  actual  track  of  the  railway,  which  in  practice 
would  be  absurd.    If  a  pit  is  sunk  into  the  ballast,  it  is  an  inter- 
ference, as  it  seems  to  me,  both  in  and  on  the  railway.   Further, 
there  are,  if  I  understand  the  facts,  only,  I  think,  two  points  at 
which  it  is  even  suggested  that  the  outcrop  of  the  limestone 
immediately  under  the  railway  is  such  that  to  work  the  stone 
would  be  practically  equivalent  to  sinking  a  pit  or  mine   or 
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making  a  quarry  in  the  railway.  Why  should  the  claimants 
be  deprived  of  the  right  of  at  any  rate  working  the  remainder  ? 
On  that  point  I  should  think  that  in  either  view  the  case  ought 
to  be  sent  back  to  the  arbitrator  to  ask  whether  he  draws  any 
distinction  between  the  points  where  there  is  an  outcrop  of  lime- 
stone at  the  surface  of  the  line  and  the  remainder  of  this  property; 
otherwise,  the  claimants  are  getting  no  compensation  for  being 
deprived  of  the  right  of  working  the  whole  of  the  second  notice 
stone,  although  it  is  only  in  isolated  spots  that  the  working 
would  be  practically  equivalent  to  working  "  in  or  on  "  the  line. 
For  these  reasons  I  am  of  opinion  that  the  construction  placed 
upon  8.  58  by  Bray  J.  was  right,  though  of  course  I  think, 
in  accordance  with  our  unanimous  decision  on  the  first  point, 
that  the  figures  ought  to  be  increased  to  91802. 


C.A. 
1908 


Rugby 

POBTLAin> 

Gembmt 
Company 

V. 
LONDOK 

AND  North 
Wbstebn 
Railway. 

Kennedy  L.J. 


Appeal  and  cross  appeal  allowed. 


Solicitors  for  claimants :  Whitfield  <t  Harrison. 
Solicitor  for  railway  company :  C*  de  J.  Andrewes. 


W.  J.  B. 
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O.A,  [IN  THE  OOTJET  OP  APPEAL.] 

1908  BAXTER'S  LEATHER  COMPANY  t?.  ROYAL  MAIL 

^*^'^^^'^-  STEAM  PACKET  COMPANY. 

Shij} — Bill  of  Lading — Limitation  of  Shipowner's   LiahUUy — Lom  due    to 
Shipoumer^M  Negligence. 

The  plaintiffs  shipped  two  packages  of  leather  goods  on  board  the 
defendants*  ship  for  carriage  from  London  to  Buenos  Ayree  under  a  bill 
of  lading  containing  a  clause  which  specified  a  large  number  of  excepted 
perils  for  which  the  defendants  were  not  to  be  responsible,  whether  the 
peril,  or  the  loss  or  damage  arising  therefrom,  was  caused  bj  the  negli- 
gence of  the  defendants'  seryants  or  agents  or  not,  and  a  further  dause 
by  which  the  defendants  were  not  to  be  accoimtable  at  all  for  bullion  or 
other  specified  valuable  or  fragile  articles  "  nor  for  any  other  goods  of 
whatever  description  beyond  tiie  amount  of  2Z.  per  cubic  foot  for  any 
one  package  "  unless  shipped  under  a  special  declaration  of  value  and 
extra  freight  paid.  The  plajntiffs*  goods  were  not  delivered  at  Buenos 
Ayres,  and  their  loss  was  found  as  a  fact  to  have  been  due  to  the  negli- 
>  gence  of  the  defendants'  servants ;  they  had  not  been  shipped  under  a 
special  declaration  of  value,  nor  had  extra  freight  been  paid  upon 
them! — 

Held  that,  notwithstanding  that  the  loss  was  due  to  the  negligence  of 
the  defendants,  they  were  only  liable  to  the  limited  extent  provided  by 
the  bill  of  lading. 

Decision  of  Bigham  J.^  [1908]  1  K.  B.  796,  affirmed. 

Appeal  of  tbe  plaintiffs  from  the  judgmiBDt  of  Bigham  J., 
reported  [1908]  1  K.  B.  796. 

The  plaintiffs'  claim  was  for  982.  198.  8d.,  the  value  of  two 
cases  of  dressed  leather  which  were  delivered  by  them  to  the 
defendants,  and  accepted  by  the  defendants,  for  carriage  in  the 
defendants'  ship  from  London  to  Buenos  Ayres  upon  the  terms 
of  a  bill  of  lading  given  by  the  defendants  to  the  plaintiffs.  On 
arrival  of  the  ship  at  Buenos  Ayres  the  cases  could  not  be  found, 
and  the  cause  of  their  disappearance  had  never  been  ascertained. 
The  plaintiffs  alleged  that  they  had  been  lost  through  the 
defendants'  negligence,  and  this  was  found  as  a  fact  to  have 
been  the  case. 

The  material  clauses  of  the  bill  of  lading  were  as  follows : — 

**  1.  That  the  master,  owners,  or  agents  of  the  vessel  or  its 
connections  shall  not  be  responsible  for  loss,  damage,  or  injury 
arising  from  any  of  the  following  perils,  causes,  or  things. 


2  K  B.  KINGPS  BENCH  DIVISION.  627 

namely : — The  act  of  God,  the  King's  enemies,  pirates,  robbers,       c.  a. 

thieves  by  land  or  sea,  vermin,  barratry  of  master  and  mariners,       1908 

capture,  seizure,  or  embargo,  adverse  claims,  restraints  of  princes    Baxter's 

and  rulers  or  people,  strikes,  lock-outs,  labour  disturbances,     J;kathbb 
^  ^     ^  .  Company 

trade  disputes,  whether  partial  or  general,  or  anything  done  in         r. 

furtherance  thereof,  whether  the  owners  be  parties  thereto  or    ^^bteam^^^ 
not,  the  action  of  mobs,  effects  of  climate,  heat  of  holds,  steam,    comSSJt 
smoke,  sweating,  insufficiency  of  packages  in  size,  strength,  or 
otherwise,  bursting  of  packages  or  consequences  arising  there- 
from, leakage,  breakage,  pilferage,  chafage,  wastage,  rain,  spray, 
rust,  oil,  frost,  thaw,  floods,  decay,  hook  marks  or  injury  from 
hooks,  stowage,  or  contact  with  or  smell  or  evaporation  from  any 
other  goods,  or  damage  from  coal  or  coal  dust,  leakage  or  flow  of 
or  contact  with  urine,  manure  water,  drainage  of  any  animals 
carried  in  the  said  ship,  or  from  their  stalls,  inaccuracies  in, 
obliteration,  insufficiency,  or  absence  of  marks,  numbers,  or 
addresses,  or  description  of  goods  shipped,  difference  between 
the  marks  or  the  contents  of  the  packages  and  the  description 
thereof  in  this  bill  of  lading  (the  alleged  marks,  numbers,  or 
description  in  margin  notwithstanding),  injury  to  or  soiling  of 
wrappers,  or  packages,  loss  of  weight,  detention,  delay,  lighterage 
to  or  from  the  vessel,  transhipment,  landing,  jettison,  explosion, 
heat,  fire,  on  board  or  on  shore,  at  any  time  or  in  any  place,  nor 
for  incorrect  delivery,  perils  or  accidents  of  the  seas,  rivers,  and 
navigation,  pumps  or  pipes  of  any  kind  (including  consequence 
of  defect  therein  or  damage  thereto),  collision,  stranding,  heeling 
over,  upsetting,  submerging,  or  sinking  of  ship  in  harbour, 
river,  or  at  sea,  admission  of  water  into  the  vessel  by  any  cause, 
and  whether  for  the  purpose  of  extinguishing  fire  or  for  any 
other  purpose,  unseaworthiness  of  the  ship  at  or  after  the  com- 
mencement of  the  voyage  (provided  all  reasonable  means  have 
been  taken  by  the  shipowners  or  their  agents  to  provide  against 
such  unseaworthiness) ;  whether  any  of  the  perils,  causes,  or 
things  above  mentioned,  or  the  loss,  damage,  or  injury  arising 
therefrom  be  occasioned  by  or  arise  from  any  act  or  omission, 
negligence,  default,  or  error  in  judgment  of  the  pilot,  master, 
mariners,  engineers,  stevedores,  workmen,  or  other  persons  in 
the  service  of  the  shipowners  or  their  agents,  whether  in  relation 
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c.  A.       to  the  navigation,  management,  or  stowage  of  any  carrying 
1908       veesel,  or  otherwise,  and  whether  on  board  the  said  ship  or  any 
Baxtkb'b    other  ship  belonging  to,  or  chartered  by,  them,  for  whose  acts 
Company    ^^^^  would  otherwise  be  liable,  or  otherwise  howsoever." 

ff.  "  7.  That  the  master,  owners,  or  agents  of  the  vessel  or  its 

Steam  connections  shall  not  be  accountable  to  any  extent  for  bullion. 
Company,  specie,  precious  metals,  manufactured  or  unmanufactured,  plated 
articles,  glass,  articles  contained  in  glass,  articles  of  a  fragile  or 
perishable  nature,  china,  crockery,  earthenware,  jewelry, 
articles  used  for  jewelry,  precious  stones,  trinkets,  watches, 
clocks,  timepieces,  mosaics,  bills,  bank  notes  of  any  country, 
orders,  notes,  or  security  for  payment  of  money,  stamps,  maps, 
letters,  writings,  title  deeds,  paintings,  engravings,  pictures, 
statuary,  silks,  furs,  laces,  or  cashmere,  manufactured  or 
unmanufactured,  made  up  into  clothes,  or  coQtained  in  any 
package  or  parcel,  whatever  may  be  the  value  of  such  articles, 
nor  for  any  other  goods  of  whatever  description  beyond  the 
amount  of  2Z.  per  cubic  foot  for  any  one  package,  or  relatively 
for  any  proportion  thereof,  nor  in  any  case  for  any  amount 
beyond  the  invoice  price  of  the  goods,  unless  shipment  be  made 
upon  a  special  order  containing  a  declaration  of  the  value  and 
the  bills  of  lading  are  signed  in  accordance  therewith,  and  extra 
freight  as  may  be  agreed  upon  be  paid." 

It  was  admitted  that  the  shipment  of  the  plaintiffs'  goods  had 
not  been  made  under  a  special  order  containing  a  declaration  of 
their  value,  and  that  no  extra  freight  had  been  paid  in  respect 
of  them.  The  defendants  relied  upon  clause  7  of  the  bill  of 
lading,  and  contended  that  they  were  only  liable  to  the  amount 
of  161.  10«.,  being  at  the  rate  of  21.  per  cubic  foot  for  the  two 
cases,  which  sum  they  paid  into  Court.  The  defendants  called 
no  witnesses  at  the  trial. 

The  learned  judge  gave  judgment  for  the  defendants  on  the 
ground  that,  although  the  loss  was  occasioned  by  their  negligence, 
they  were  only  liable  to  the  limited  extent  provided  by  clause  7 
of  the  bill  of  lading.    The  plaintiffs  appealed. 

J.  A.  Hamiltan,  K.C,  and  F.  D.  Mackinnon^  for  the  plaintiffs. 
The  judge  has  found  as  a  fact  that  the  loss  of  the  plaintiffs* 
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goods  was  due  to  the  negligence  of  the  defendants,  and  under       c.  a. 
these  circumstances  the  defendants  cannot  limit  the  amount  of       i908 
their  liability  by  taking  advantage  of  the  provisions  of  clause  7    baxtbb's 
of  the  bill  of  lading.    The  defendants,  although  not  common    ^™'y 
carriers,  have,  by  accepting  the  goods  for  carriage,  come  under         v. 
the  same  liability  as  common  carriers  in  respect  of  them,  unless      stbam 
that  liability  is  modified  or  limited  by  the  sj[)ecial  terms  of  the    (^^p^^^. 
contract  of  carriage.    No  doubt  the  defendants  have  contracted 
themselves  out  of  liability  in  respect  of  the  excepted  perils  set 
out  in  clause  1  of  the  bill  of  lading ;  but  that  clause  does  not 
enumerate  all  possible  perils,  nor  does  it  specifically  mention 
negligence  as  one  of  the  perils;  its  language  is  too  general  to 
protect  the  defendants  from  liability  for  loss  caused  by  negli- 
gence :  PhUlipa  v.  Clark  (1) ;  Price  dt  Co.  v.  Union  Lightei'oge 
Co.  (2)     The  question  turns,  therefore,  upon  clause  7,  which 
would  be  useless  if  it  did  not  mean  that  the  shipowners  still 
remained  liable  for  some  causes  of  loss ;  being  a  clause  of  limita- 
tion of  the  shmowners'  ordinary  liability,  it  must  be  read  as 
being  subject  tb  the  qualification  that  the  shipowners  are  to 
exercise  due  care  in  the  carriage  of  the  goods :   Tattersall  v. 
National  Steamship  Co.  (8)    Moriis  v.  Oceanic  Steam  Navigation 
Co.  (4),  where  a  clause  of  limitation  of  liability  was  held  to  apply 
where  the  shipowner  had  failed  to  use  due  diligence  to  make  the 
ship  seaworthy,  is  distinguishable,  for  in  that  case  the  liability  was 
excluded  in  plain  and  express  language.    There  being  no  express 
exception  in  the  bill  of  lading  of  liability  for  the  consequences 
of  negligence,  the  defendants  cannot  take  advantage  of  clause  7 
to  limit  the  quantum  of  their  liability.    [They  also  cited  Smith  v. 
Home{5) ;  Becky. Evans  (6);  Peeky.NorthStaford$hireRy.Co.(7); 
Manchester^  Sheffield  and  Lincolnshire  Ry,  Co.  v.  Brown.  (8)] 

ScrutUm,  K.C.,  and  D.  Stephens^  for  the  defendants,  were  not 
called  upon  to  argue. 

Sib  Gobbll   Babnbs,  Pbesidbnt.     The   plaintiffs  were   the 
shippers  in  London  of  two  cases  of  dressed  leather  to  be  carried 

(1)  (1857)  2  0.  B.  (N.8.)  156.  (6)  (1818)  2  Moo.  0.  P.  18. 

(2)  [1904]  1  K  B.  412.  (6)  (1812)  16  East,  244. 

(3)  (1884)  12  a  B.  D.  297.  (7)  (1863)  10  H.  L.  C.  473. 

(4)  (1900)  16  Times  L.  R.  533.  (8)  (1883)  8  App.  Gas.  703. 
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c.  A..       on  board  the  defendants'  ship  from  London  to  Baenos  Ayres 
1908       npon  the  terms  of  a  bill  of  lading.    Upon  the  arrival  of  the  ship 


Baxter's    ^^  Buenos  Ayres  the  cases  were  not  forthcoming,  and  there  was 
c^pInt    ^^  evidence  to  shew  what  had  happened  to  them.    The  plaintifib 
f.         are  suing  for  damages  for  their   non-delivery,  and  claim  the 
Stbam      value  of  the  goods  as  such  damages.     Bigham  J.  came  to  the 
CoMPAOT.    conclusion  that  in  these  circumstances  the  fact  of  non-delivery 
The  President  ^*®  cousistent  with  an  absence  of  negligence  on  the  part  of  the 
defendants;    but  he  held  that  upon  the  authcnrities  the  non- 
delivery clearly  raised  a  prima  facie  presumption  of  negligence 
on  the  part  of  the  shipowners,  and,  therefore,  in  the  absence  of 
evidence  to  rebut  that  presumption,  he  found  as  a  fact  that  the 
loss  of  the  plaintiffs'  goods  was  due  to  the  defendants'  negligence. 
Neither  party  quarrels  with  that  part  of  the  judgment,  and  the 
case  has    been  argued    upon  the   assumption  that  the  non- 
delivery was  owing  to  the  negligence  of  the  shipowners.    It  is 
unnecessary  to  inquire  whether  that  view  is  right,  because, 
having  regard  to  the  terms  of  the  bill  of  lading,  I  am  of  opinion 
that  even  upon  that  assumption  the  shipowners  are  not  liable. 

Our  decision  must  turn  entirely  upon  the  construction  of  this 
bill  of  lading ;  no  question  of  principle  is  involved,  nor  can  we 
derive  much  assistance  from  decisions  as  to  the  construction  of 
other  bills  of  lading.  The  legal  position  of  the  parties,  that  is, 
of  shipowners  to  shippers  of  goods,  apart,  of  course,  from  the 
provisions  of  the  particular  bill  of  lading,  has  been  established 
ever  since  the  principles  of  mercantile  law  became  to  any  extent 
fixed.  Shipowners  are  not,  strictly  speaking,  common  carriers, 
but  they  are  under  the  same  kind  of  liability  as  common  carriers 
unless  that  liability  is  cut  down  by  a  special  contract ;  in  other 
words,  by  the  insertion  of  excepted  perils  in  the  bill  of  lading 
that  liability  has  been  cut  down  to  an  ever-increasing  extent 
until  it  now  requires  great  ingenuity  to  discover  in  a  bill  of 
lading  any  matter  in  respect  of  which  the  shipowners'  liability 
is  not  excluded.  In  the  present  case  clause  1  of  the  bill  of 
lading  excludes  liability  for  loss  in  so  many  cases  that  it  is 
difficult  to  suggest  an  exception  to  it.  That  is  the  general 
position,  and  it  is  further  established  by  a  long  series  of  deci- 
sions that  if  a  shipowner  wishes  to  exclude  liability  for  negligence 
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he    must  do  bo  in  dear   and  express  terms.      If    the  ship-        o.  a. 
owner  enumerates  a  number  of  perils,  and  if  any  of  them  are        1908 
brought  about  by  his  negligence,  he  remains  liable  unless  he  has    b^^teb's 
excluded  negligence  in  relation  to  them  in  express  words.    This    Leather 
bill  of  lading  excludes  negligence  in  relation  to  all  the  perils  «. 

mentioned  in  every  possible  way.  ^^^bam^'^ 

In  construing  this  bill  of  lading,  its  language  must  receive  a  J^^^^ 
natural  and  reasonable  construction,  it  being  borne  in  mind 
that,  as  the  obligation  is  originally  on  the  shipowner  and  has  to 
be  cut  down  by  the  provisions  of  the  bill  of  lading,  those 
provisions  must  be  strictly  construed,  and  in  cases  of  doubt  must 
be  construed  adversely  to  the  shipowner.  Clause  1  specifies  a 
very  large  number  of  perils  for  which  the  shipowners  are  not 
to  be  responsible,  whether  the  loss  or  damage  is  caused  by 
negligence  or  not.  Then  comes  clause  7,  which  deals  with  two 
different  classes  of  goods ;  first,  with  small  and  valuable  articles, 
as  to  which  the  shipowners  undertake  no  liability  at  all,  and, 
secondly,  with  all  other  goods  of  whatever  description,  as  to 
which  they  will  not  be  accountable  "  beyond  the  amount  of  22. 
per  cubic  foot  for  any  one  package,  or  relatively  for  any 
proportion  thereof,  nor  in  any  case  for  any  amount  beyond 
the  invoice  price  of  the  goods,  unless  shipment  be  made  upon  a 
special  order  containing  a  declaration  of  the  value  and  the  bills 
of  lading  are  signed  in  accordance  therewith,  and  extra  freight 
as  may  be  agreed  upon  be  paid."  In  construing  clause  7  it  is 
important  to  have  regard  to  the  provisions  enabling  the  shipper 
to  declare  the  value  of  the  goods  at  the  time  of  shipment  and  to 
have  a  bill  of  lading  in  accordance  therewith  upon  payment 
of  extra  freight ;  where  the  shipper  avails  himself  of  that  alterna- 
tive the  shipowner  would  get  an  additional  consideration  for 
accepting  a  larger  liability  than  would  be  his  under  ordinary 
circumstances,  and  presumably  he  would  take  greater  care  in 
the  carriage  of  the  goods.  The  argument  for  the  defendants 
appears  in  a  very  concise  form  in  the  report  of  the  case  before 
Bigham  J.  (1),  where  Mr.  Scrutton  says :  ''  It  is  true  that  a  ship- 
owner, in  the  absence  of  a  special  contract,  incurs  the  same 
liability  as  a  common  carrier;  but  a  shipowner  is  not  a  common 
(1)  [1908]  1  K  B.  796,  at  p.  798. 
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c.A.  carrier,  and  the  contract  of  carriage  mast  be  construed  without 

1908  reference  to  the  common  law   liability  of  a  common  carrier. 

baxtbe'8  C'*^^  7  of  the  bill  of  lading  entirely  exempts  the  defendants 

Lbatrbk  from  liability  in  the  case  of  certain  goods,  and  limits  the  amount 

V.  of  their  liability  '  for  any  other  goods  of  whatever  description.' 

^%TB^^'^  The  intention  is  to  limit  the  defendants'  liability  in  all  cases  in 

packbt  ^hich  they  are  liable,  and  one  thing  for  which  they  are  liable  is 

OOM  PAMY* 

negligence."  To  my  mind  that  is  a  sound  argument,  and  I  adopt 
it  as  expressing  my  view  of  the  nature  of  this  contract.  It 
amounts  to  this :  under  clause  1  the  shipowners  had  excluded 
liability  for  specified  perils,  comprising  nearly  all  the  cases  that 
could  arise ;  this  still,  however,  left  them  liable  in  some  cases;  so 
they  went  on  to  say  in  clause  7  that  for  certain  fragile  and 
valuable  articles  they  would  not  be  responsible  at  all,  and  for 
other  goods  would  only  be  liable  to  a  limited  amount,  unless 
in  either  case  the  shippers  made  a  special  bargain  by  declaring  the 
value  of  the  goods  and  paying  extra  freight.  That  is  my  view  of 
the  bill  of  lading.  The  question  is  purely  one  of  construction,  and 
bearing  in  mind  the  principle  that  we  must,  where  there  is  any 
doubt,  construe  the  bill  of  lading  in  the  sense  most  adverse  to 
the  shipowner,  I  am  satisfied  that  we  are  giving  to  it  the  only 
reasonable  effect.  I  may  add  that  nothing  which  I  have  said  is 
to  be  taken  as  affecting  the  obligation  of  shipowners  to  provide 
a  seaworthy  ship.    The  appeal  must  be  dismissed. 

Farwbll  L.J.  I  am  of  the  same  opinion.  The  question 
turns  entirely  on  the  construction  of  this  bill  of  lading,  the  only 
unusual  circumstance  being  the  peculiarity  of  the  law,  if  it  may 
properly  be  described  as  peculiar,  relating  to  carriage  by  sea. 
In  Steinman  d  Co.  v.  Angier  Line  (1)  Bowen  L.J.  said,  "  Words 
of  general  exemption  from  liability  are  only  intended,  unless  the 
words  are  clear,  to  relieve  the  carrier  from  liability  where  there 
has  been  no  misconduct  or  default  on  his  part  or  that  of  his 
servants  " ;  and  he  was  there,  I  think,  dealing  solely  with  the 
duty  of  the  shipowner  to  carry  safely,  and  not  with  his  duty  to 
provide  a  seaworthy  ship.  I  therefore  read  clause  1  of  this  bill 
of  lading  thus :  I  read  into  it  the  provision  imported  by  law  that 
(1)  [18911  1  Q.  B.  619,  at  p.  623. 
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the  master  and  owners  shall  not  be  responsible  for  loss,  &c.,  unless 
it  has  arisen  from  the  misconduct  or  default  of  the  master  or  his 
servants,  and  having  done  so,  I  find  that  nearly  everything  that 
can  be  thought  of  is  included  amongst  the  excepted  perils.  It 
has  in  fact  taken  expert  counsel  some  two  days  to  suggest  a  very  . 


O.A. 
1908 


Paokkt 
Company. 

Furwell  L.J. 


BaXTER*8 

Leathbr 

GOHPANT 
V, 

few  additional  risks  not  included  in  the  excepted  perils,  and  I  btbah 
think  it  not  unreasonable  to  regard  the  parties  as  having  con- 
tracted on  the  footing  that  all  these  perils  were  excepted  subject  to 
the  proviso  that  the  exemptions  should  not  extend  to  negligence. 
Then  I  deal  with  the  bill  of  lading  as  a  whole,  and  the  first 
observation  is  that  clause  7  assumes  the  existence  of  the  ship- 
owners' liability,  while  clause  1  has  already  excluded  liability 
except  in  case  of  negligence ;  it  follows  that  clause  7  can  only 
have  application  to  cases  of  negligence.  I  therefore  read  the  two 
clauses  together,  and  the  combined  effect  of  clause  1  with  the 
earlier  portion  of  clause  7  is  that  the  shipowners  will  not  be 
responsible  for  loss,  &c.,  unless  it  arises  from  negligence, 
provided  that  they  will  not  be  accountable  or  responsible  at  all 
for  bullion  and  other  specified  articles  of  value  in  a  small  compass 
or  for  certain  fragile  articles ;  then  in  the  case  of  any  other  goods 
of  whatever  description  than  those  specified  articles  they  will 
only  be  liable  in  case  of  negligence  under  the  latter  part  of 
clause  7  to  the  extent  of  2Z.  per  cubic  foot  for  any  one  package. 
In  either  case  the  shipowners'  liability  will  remain  if  the  shipper 
declares  the  value  of  the  goods  and  pays  the  extra  freight  or 
insurance.  That  seems  to  be  a  perfectly  rational  contract  and 
to  make  clause  1  and  clause  7  consistent  with  each  other.  I 
agree,  therefore,  that  this  appeal  should  be  dismissed. 


Kennedy  L.J.  I  entirely  agree  with  the  judgment  of 
Bigham  J.  Clause  1,  which  is  not  an  uncommon  form  of  clause, 
protects  the  shipowner  generally,  without  reference  to  the 
character  of  the  goods,  against  all  mischief  there  specified  even 
if  caused  by  negligence  on  the  part  of  persons  employed  by  the 
shipowner  or  his  agents.  Clause  7,  which  we  have  to  construe, 
deals  with  two  things:  first,  with  goods  of  special  value  and  often 
of  small  bulk,  and  therefore  the  more  easily  lost ;  as  to  these  the 
shipowners  disclaim  all  liability  whatever ;  secondly,  with  other 
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goods  not  specially  named,  of  whatever  description  they  may  be, 
for  which  the  shipowners  will  not  be  liable  beyond  a  limited 
amount,  unless  the  shipment  is  made  upon  a  special  order  con- 
taining a  declaration  of  value  and  bills  of  lading  are  signed  in 
accordance  therewith  and  extra  freight  paid.  Construing  that 
clause  in  the  natural  sense  of  the  language  used,  and  bearing  in 
mind  previous  decisions  on  the  subject  which  shew  that  clauses 
of  exception  in  a  bill  of  lading  are  to  be  construed  as  favourably 
to  the  shipper  as  they  can  reasonably  be  construed,  the  only 
rational  meaning  which  I  can  put  upon  it  is  that  for  certain 
specified  articles  the  shipowners  will  not  be  liable  to  any  extent, 
which  means  that  they  will  not  be  liable  at  all,  and  that  the 
enforcement  of  a  claim  on  the  ground  of  negligence  in  respect  of 
them  is  barred,  while  for  other  articles,  whatever  be  the  cause  of 
loss,  they  limit  the  amount  of  their  liability.  Why  should  they 
limit  their  liability  in  respect  of  these  articles  if,  as  the  plaintilfs 
contend,  they  are  to  be  liable  for  their  full  value  when  there  is 
negligence  occasioning  their  loss?  A  construction  involving 
such  an  unnatural  arrangement  should  not  be  lightly  adopted. 
The  receipt  of  goods  at  the  port  of  shipment,  as  evidenced  by  the 
signing  of  the  bill  of  lading,  coupled  with  their  non-delivery  at 
the  port  of  destination,  affords  a  prima  facie  presumption  of 
negligence  in  their  carriage,  as  is  pointed  out  by  Bigham  J. 
That  is  the  very  kind  of  case  which  it  is  difficult  for  the  ship- 
owner to  meet  by  proof  of  a  cause  of  loss  which  is  within  the 
special  exceptions  of  his  bill  of  lading.  Without  impinging  in 
the  slightest  degree  upon  the  settled  principle  that  it  lies  upon 
the  shipowner  to  shew  that  he  has  stipulated  in  plain  terms  for 
the  protection  which  he  invokes,  it  is  clear  to  me  that  the  object 
of  clause  7  was  to  exclude  altogether  the  shipowner's  liabiUty  in 
respect  of  certain  classes  of  goods  and  to  limit  the  amount  of  his 
liability  in  respect  of  others,  whether  the  loss  be  due  to  the 
negligence  of  his  servants  or  not. 

Appeal  di9mi88ed. 


Solicitors  for  plaintiffs :  BaUantyne,  McNair  d  Clifford. 
Solicitors  for  defendants :  Holman,  Birdwood  d  Co. 
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THE  KING  V.  THE  JUSTICES  OP  THE  WEST  RIDING       ^^ 
OP  YORKSHIEE.  ^"^^^ 

Poor  Bate — Appeal — Notice  of  Appeal — Notice  to  Aaaeeement  Committee — Entry 
and  ReepUe  of  Appeal— Poor  Belief  Act,  1743  (17  Oeo.  2,  c.  38),  «.  4— 
Union  Aaaeeement  Committee  Amendment  Act,  1864  (27  &  28  Vict,  c,  39), 
8.  1. 

By  8.  1  of  the  Union  Assessment  Oommittee  Amendment  Act,  1864, 
* '  Before  any  appeal  shall  be  heard  by  any  special  or  quarter  sessions 
against  a  poor  rate  made  for  any  parish  contained  in  any  union  to 
which  the  Union  Assessment  Committee  Act,  1862,  applies,  the  appellant 
shall  give  twenty -one  days'  notice  in  writing  previous  to  the  special  or 
quarter  sessions  to  which  such  appeal  is  to  be  made  of  the  intention  to 
appeal,  and  the  grounds  thereof,  to  the  assessment  committee  of  such 
union  ....": — 

ffdd  by  Sir  Gorell  Barnes,  President,  and  Farwell  L.J.  (Fletcher 
Moulton  L.J.  dissenting)  that,  where  written  notice  of  appeal  against 
a  poor  rate  had  been  given  to  an  assessment  committee  lees  than 
twenty-one  days  before  the  first  practicable  quarter  sessions  after  the 
decision  appealed  against,  the  appellants  were  nevertheless  entitled  to 
have  the  appeal  entered  and  its  hearing  respited  to  the  next  sessions. 

Appbal  from  the  decision  of  a  Divisional  Court  (Lord  Alver- 
stone  G.J.,  Bidley  and  Darling  JJ.)  making  absolute  a  rule  nisi 
for  a  mandamus  to  the  justices  of  the  West  Biding  of  Yorkshire 
commanding  them  to  enter  or  cause  to  be  entered  continuances 
from  session  to  session  to  the  next  general  quarter  sessions  for 
the  West  Biding,  and  to  enter  and  respite  an  appeal  by  the 
Denaby  and  Gadeby  Main  Colliery  Company,  Limited,  the  appli- 
cants, against  a  poor  rate  for  the  parish  of  Denaby,  made  on 
May  4, 1907.    The  facts  were  in  substance  as  follows : — 

The  applicants  were  the  occupiers  of  two  collieries  or  pits 
situate  in  the  parishes  of  Denaby,  Cadeby,  Conisborough,  Mex- 
borough,  and  High  Melton,  in  the  Doncaster  Union.  (1)  In 
March,  1907,  the  overseers  prepared  a  supplemental  valuation 
list,  which  included  the  pits  of  the  applicants,  and  signed  and 
deposited  it  in  the  ordinary  way.    In  April  the  supplemental 

(1)  There  were  separate  rules,  all  raising  the  same  point,  in  respect  of 
each  of  the  five  parishes. 
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c.  A.       valuation  list  was  transmitted  to  the  assessment  committee,  by 

1908       whom  it  was  duly  confirmed.    A  rate  was  shortly  afterwards 

Rex        made  upon  the  basis  of  the  supplemental  valuation  list,  and  on 

Wjbst  RiDiKG  ^^^^  ^  ^^^  applicants  gave  notice  to  the  necessary  parties,  includ- 

OF        ing  the  assessment  committee  of  the  Doncaster  Union,  of  their 

YORKSHIBB 

JuBTicm.  objection  to  the  assessments  and  the  valuation  list  and  also  to 
the  rates  made  upon  them.  On  July  6  the  objection  was  heard 
by  the  assessment  committee,  who  confirmed  the  valuation  list 
without  alteration.  The  next  quarter  sessions  to  which  an  appeal 
from  the  decision  of  the  assessment  committee  could  be  brought 
was  October  14,  and  on  September  28  the  applicants  informed 
the  assessment  committee  of  their  intention  to  enter  an  appeal ; 
on  October  8  they  gave  by  post  formal  notice  of  appeal  to  the 
assessment  committee  and  to  the  overseers.  The  notice  so  given 
was  less  than  the  twenty-one  days'  notice  required  by  s.  1  of  the 
Union  Assessment  Committee  Amendment  Act,  1864,  to  be  given 
to  an  assessment  committee.  On  October  14  the  applicants 
appeared  at  quarter  sessions,  and  applied  to  enter  and  respite 
the  appeal,  claiming  to  be  entitled  as  of  right  to  have  it  entered 
and  respited.  The  quarter  sessions  held  that  the  notices  of 
appeal  were  out  of  time,  and  dismissed  the  appeal,  being  of 
opinion  that  proper  notices  could  only  be  given  for  the  then  next 
quarter  sessions,  which  would  not  be  the  next  practicable  quarter 
sessions  after  the  decision  of  the  assessment  committee  to  which 
an  appeal  could  be  brought,  and  at  which  they  would  therefore 
have  no  jurisdiction  to  hear  the  appeal.  The  present  rule  was 
thereupon  obtained  on  behalf  of  the  applicants,  and  was  made 
absolute  by  the  Divisional  Court.  The  assessment  committee 
and  the  overseers  appealed.  (1) 

(1)  By  the  Poor  Belief  Act,   1743  quarter  aessious,  and  then  and  there 

(17  G^.  2,   c.   38),    8.  4,    persons  finally  hear  and  determine  it. 

aggrieved  by  any  rate  or  assessment  By  the    Poor    Bate   Act,    1801 

made   for  the  relief   of   the   poor,  (41  G^.  3,  o.  23),  s.  4,  the  above 

giving    reasonable    notice    to    the  notice  must  be  in  writing  and  must 

churchwardens   or   overseers,    may  specify  the  grounds  of  appeal,  and 

appeal  to  the  next  general  or  quarter  by  s.  6  notice  must  be  given  not  only 

sessions   of   the   peace;    but   if   it  to  the  churchwardens  and  overseers, 

appears  to  the  justices  that  reason-  but  also  to  other  persons  interested, 

able  notice  was  not  given,  they  are  By  the  Quarter  Sessions  Act,  1849 

to  adjourn  the  appeal  to  the  next  (12  &  13  Vict.  c.  45),  s.  1,  '*  In  every 
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Macmorranf  K.C.,  and  E.  Shortt,  for  the  appellants.     The       o.  a. 
quarter  sessions  were  right  in  refusing  to  enter  and  respite  the       i908 
appeal,  for  the  proper   notice  to   the    assessment  committee        j^^^ 
provided  for  by  s.  1  of  the  Union  Assessment  Committee  Amend-         |:     ^ 
ment  Act,  1864,  had  not  been  given.    It  is  admitted  that  under         of 
s.  4  of  the  Poor  Belief  Act,  1748,  there  was  a  right  to  have  the    justicbs. 
appeal  entered  and  respited  to  the  next  sessions  in  cases  where  a 
reasonable  notice  of  appeal  had  not  been  given  by  the  appellants 
to  the  overseers  before  the  quarter  sessions.    Then  came  s.  6 
of  the  Poor  Bate  Act,  1801,  under  which  reasonable  notice  in 
writing  of  the  appeal  had  to  be  given  in  writing  not  only  to  the 
churchwardens  and  overseers,  but  also  to  other  persons  interested, 
while  the  Quarter  Sessions  Act,  1849,  by  providing  for  fourteen 
clear  days'  notice  to  be  given  of  every  appeal  to  quarter  sessions, 
laid   down  a  statutory  definition   of  the  **  reasonable  notice " 
required  by  the  Act  of  1748.     Apart  from  subsequent  legislation 
the  respondents  would  have  been  entitled  to  come  to  quarter 
sessions  and  have  their  appeal  entered  and  respited,  although  no 
notice  of  appeal  had  been  given.    But  the  Union  Assessment 
Committee  Amendment  Act,  1864,  provided  for  a  twenty-one 
days'  notice  of  appeal  to  be  given  to  the  assessment  committee, 
a  then  recently-constituted  body,  which,  under  s.  2  of  that  Act, 
had  the  right  to  appear,  with  the  consent  of  the  guardians,  as 
respondents  to  the  appeal ;  the    twenty-one    days'   notice  is 
therefore  of  importance  to  them  as  giving  them  time  to  obtain 
the  guardians'  consent.    The  assessment  committee  are  not  in 
the  same  position  as  the  overseers  under  the  old  law,  and  the 
giving  of  the  twenty-one  days'  notice  to  them  is  a  condition 
precedent  to  the  entering  of  any  appeal.    The  notice  must  be 


case  of  appeal  ....  to  any  court  of  union  to  whioh  the  Union  Assess- 

general  or  quarter  sessions  of  the  ment  Committee  Act,  1862,  applies, 

peace  fourteen  dear  days'  notice  of  the  appellant  shall  give  twenty-one 

appeal  at  least  shall  be  given  ....*'  days'  notice  in  writing  previous  to 

By  the  Union  Assessment  Com-  the  special  or  quarter  sessions  to 

mittee  Amendment  Act,  1864  (27  A  28  which  such  appeal  is  to  be  made  of 

Yiot.  a  39),  s.  1,  "Before  any  appeal  the  intention   to   appeal,    and   the 

shall  be  heaxd  by  any  special   or  grounds  thereof,  to  the  assessment 

quarter  sessions  against  a  poor  rate  committee  of  such  imion '' 

made  for  any  parish  contained  in  any 

Vol.  n.  1906.  2  XT  % 
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c.  A.       given,  not  twenty-one  days  before  the  hearing  of  the  appeal,  bat 

1908       twenty-one  days  before  the  date  of  the  sessions  to  which  the 

^^       appeal  is  to  be  made,  that  is,  the  first  practicable  sessions  after 

Wbbt  Riding  *^®  decision  appealed  against.    [They  cited  Reg.  v.  Eyre  (1) ;  Reg. 

OF         V.  Surrey  Justices.  (2)] 

YORKBHIRK 

JusTicm.  Ryde  (Jeeves  with  him),  for  the  respondents.  Under  s.  1  of 
the  Act  of  1864  the  respondents  had  an  absolute  right  to  have 
their  appeal  entered  and  respited  to  the  next  sessions  and  then 
heard.  In  construing  that  section  previous  legislation  must  be 
borne  in  mind.  Upon  the  statutes  of  1748,  1801,  and  1849  it 
had  been  decided  in  the  clearest  terms  that  under  the  Act  of 
1748  a  person  giving  no  notice  of  appeal  at  all  was  within  the 
section,  and  was  entitled  to  have  his  appeal  entered  and  respited 
to  the  next  sessions ;  that  an  appellant  might  even  take 
advantage  of  his  own  wrong  in  not  giving  notice  ;  and  that, 
where  the  appellant  failed  to  give  the  statutory  notice  to  third 
parties  interested,  the  justices  were  nevertheless  required  by  the 
Act  of  1748  to  enter  his  appeal  and  respite  it  to  the  next  sessions. 
In  Reg.  v«  Eyre  (1),  which  was  a  case  of  failure  to  give  notice  of 
appeal  to  a  third  party,  the  Court  held  that  the  Acts  of  1748  and 
1801  must  be  read  together  ;  similarly,  in  the  present  case  the 
respondents  contend  that  the  Act  of  1864  should  be  read  with 
earlier  Acts.  It  cannot  be  supposed  that  Parliament  intended 
to  preserve  the  existing  procedure  with  regard  to  notice  to  the 
overseers  and  to  impose  wholly  inconsistent  procedure  as  to 
notice  to  the  assessment  committee.  The  provision  as  to 
"  twenty-one  days*  "  notice  to  the  assessment  committee  means 
only  twenty-one  days  before  the  actual  hearing  of  the  appeal, 
and  not  twenty-one  days  before  the  next  sessions  after  the 
decision  appealed  against.  [They  also  cited  Rex  v.  Buckingham- 
shire Justices  (8);  Rex  v.  Staffordshire  Justices  (4) ;  Reg.  v.  London 
Justices.  (5)] 

Shortty  in  reply,  referred  to  Imperial  and  Orand  Hotels  Co.  v. 
Christchurch  Guardians.  (6) 

(1)  (1866)  6  E.  &  B.  992.  atatioii  of  this  case  seems  to  be  Beg.  v. 

(2)  (1880)  6  a  B.  D.  100.  8hrop$hireJuitice$.    See  10  East,  407. 

(3)  (1803)  3  East,  342.  (5)  (1846)  9  a  B.  41. 

(4)  (1806)  7  East,  649.    The  ooneot         (6)  [1906]  2  K.  K  239. 
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Sir  Gobbll  Babnbs,  Pbebibbnt.  The  question  on  the  present  c.  a. 
appeal  is  one  of  some  difficulty,  owing  to  the  somewhat  incon-  1908 
sistent  provisions  of  three  or  four  Acts  of  Parliament,  but  I  have  ^^ 
come  to  the  conclusion  that  the  decision  of  the  Divisional  Court  ^,  !; 
was  right  and  ought  to  be  affirmed.  In  order  to  appreciate  op 
the  point  I  must  shortly  recapitulate  the  facts.  The  appeal  justices. 
is  from  a  judgment  of  the  Divisional  Court  making  absolute 
a  rule  nisi  for  a  mandamus  to  quarter  sessions,  who  had  refused 
to  enter  and  respite  an  appeal  against  a  poor  rate  and  against 
the  assessment  and  valuation  of  certain  collieries  for  the  purposes 
of  that  rate.  These  collieries  were  valued  shortly  after  Decem- 
ber 81, 1906 ;  in  March,  1907,  the  valuation  was  completed,  and  a 
supplemental  valuation  list,  in  which  they  were  included,  was 
made  in  March,  1907,  and  deposited  on  March  9;  on  April  18  the 
valuation  list  was  confirmed  by  the  assessment  committee,  and 
in  April  and  May  rates  were  made  upon  the  basis  of  that  list. 
On  June  4  notice  of  objection  to  the  valuation  list  was  given  by 
the  colliery  company,  and  on  July  6  the  appeal  was  heard  by  the 
assessment  committee,  who  confirmed  the  assessment.  The  next 
practicable  quarter  sessions  after  that  date  was  on  October  14,  but 
the  company  failed  to  give  notice  of  appeal  to  the  assessment  com- 
mittee within  the  time  prescribed  by  the  Act;  they  gave  notice  on 
October  8  both  to  the  overseers  and  to  the  assessment  committee, 
which  was  obviously  less  than  the  fourteen  and  twenty-one  days' 
notices  respectively  required  by  statute.  At  quarter  sessions 
the  overseers  objected  to  the  hearing  of  the  appeal  on  the 
ground  that  the  proper  notice  had  not  been  given  to  the 
assessment  committee,  and  the  quarter  sessionsi  considering 
that  they  had  no  jurisdiction,  refused  to  enter  and  respite  the 
appeal.  A  rule  to  compel  them  to  do  so  was  thereupon 
obtained,  and  was  made  absolute  by  the  Divisional  Court ;  hence 
this  appeal. 

Substantially  the  question  turns  on  some  short  provisions  of 
three  Acts  of  Parliament,  and  upon  the  law  and  practice  as  to 
appeals  to  quarter  sessions.  The  first  statute  is  the  Poor  Belief 
Act,  1748,  which  provided  that  it  should  be  lawful  for  any  person 
aggrieved  by  a  poor  rate  or  assessment,  on  giving  reasonable  notice 
to  the  churchwardens  or  overseers,  to  appeal  to  the  next  general 

2  U2  2 
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•  c.  A.       or  quarter  seBsions ;  with  the  important  proviso,  however,  that  if 
1908       it  appears  to  the  justices  that  reasonable  notice  was  not  given  they 


Rsx        shall  adjourn  the  appeal  to  the  next  quarter  sessions,  and  then 

WksTBiDiKG  ^^^  thei^e  finally  hear  and  determine  it.   The  right  to  appeal  to 

OF        the  next  sessions  was  therefore  qualified  by  the  necessity  for 

Yorkshire  *.  v  f 

juBTicEB.  giving  reasonable  notice  to  the  churchwardens  and  overseers. 
ThePrwideat.  By  the  Poor  Bate  Act,  1801,  notice  was  to  be  given  not  only 
to  the  churchwardens  and  overseers,  but  also  to  any  other 
persons  interested,  but  there  is  no  mention  of  the  length  of 
the  notice  to  be  given.  The  Quarter  Sessions  Act,  1849,  s.  1, 
makes  fourteen  clear  days'  notice  necessary  in  all  appeals  to  any 
Court  of  general  or  quarter  sessions ;  the  efiect  of  this  provision, 
so  far  as  it  relates  to  the  present  case,  is  to  convert  the  ''  reason- 
able notice  "  of  the  Act  of  1748  into  a  fourteen  days'  notice.  The 
last  Act  to  which  I  need  refer  is  the  Union  Assessment  Com- 
mittee Amendment  Act,  1864,  which  by  s.  1  provides  that  an 
appellant  against  a  poor  rate  must  give  to  the  assessment 
committee  twenty-one  days'  notice  in  writing  previous  to  the 
special  or  quarter  sessions  to  which  such  appeal  is  to  be  made 
of  his  intention  to  appeal.  The  point  is  taken  in  the  present  case 
that  the  Act  of  1864  requires  twenty-one  days'  notice  of  appeal 
to  be  given  to  the  assessment  committee  before  the  sessions  at 
which  the  appeal  would  come  on'  in  the  first  instance.  Th^ 
answer  to  it  is  that,  reading  all  the  Acts  together,  the  twenty-one 
days'  notice  is  a  notice  to  be  given  before  the  appeal  is  in  fact 
heard,  and  that  it  may  be  given  although  the  appeal  has  been 
respited  from  a  previous  sessions. 

There  are  two  or  three  decisions  which  throw  some  light  on 
the  question.  The  first  case  is  Reg.  v.  Surrey  Ju8tice$  (1),  in 
which  the  judgment  was  given  by  Manisty  J.  and  concurred  in 
by  Bowen  J. ;  it  expresses  the  view  contended  for  in  the  present 
case  by  Mr.  Byde,  that  under  the  earlier  Acts  a  person  who  fails 
to  give  the  statutory  notice  is  still  able  to  obtain  a  respite  of  his 
appeal  to  the  following  sessions.  And  it  had  already  been 
held  in  Rex  v.  Staffordshire  Justices  (2)  that,  although  the 
appellant  had  had  ample  time  to  give  the  notice,  the  hearing  of 
the  appeal  might  nevertheless  be  respited.  I  need  only  refer  to 
(1)  6  a  B.  D.  100.  (2)  7  East,  649. 
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one  more  case,  that  of  Reg.  v.  Eyre  (1),  in  which  the  leading       c.  a. 
judgment  was  delivered  by  Lord  Campbell  G.J. ;  it  was  a  case        1908 
in  which  the  notice  of  appeal  had  not  been  given  to  third  parties        i^i 
interested  in  the  matter.    A  perusal  of  the  judgment  shews  that  westKidino 
the  ground  of  decision  was  that  the  Court  considered  that  the   ,,    <>' 
two  Acts  which  I  have  mentioned  should  be  read  together,  and    justices. 
the  respondents  in  the  present  case  ask  that  the  same  two  Acts  ThePnsTdent. 
shall  be  read  together  with  the  Act  of  1864.    When  the  wording 
of  the  last-named  Act  is  looked  at,  it  is  doubtless  somewhat 
difficult  to  construe ;  but  I  am  prepared  to  adopt  the  view  of  the 
Divisional  Court,  which  is  clearly  indicated  by  Bidley  J.  when 
he  says :  "  It  would  be  going  too  far,  I  think,  to  say  that  they 
must  be  given  twenty-one  days'  notice,  not  before  the  hearing  of 
the  appeal,  but  before  it  is  begun  at  all.    It  may  be  entered  and 
respited  without  being  actually  heard.    I  think  the  hearing  is 
the  thing  that  is  intended  to  be  dealt  with  by  the  first  section  of 
that  Act."     That  is  the  view  which  I  take,  and  in  my  opinion  it 
is  supported  by  the  language  of  s.  1  of  the  Act  of  1864  when 
read  as  a  whole.    That  language  seems  capable  of  two  alternative 
meanings — first,  that,  prior  to  the  appeal  being  heard,  the  notice 
of  appeal  must  be  given  twenty-one  days  before  the  first  sessions 
at  which  it  can  come  on  for  hearing;  and,  secondly,  that  the 
notice  of  appeal  must  be  given  twenty-one  days  before  the  sessions 
at  which  the  appeal  is  in  fact  heard.    The  latter  is  the  view  taken 
by  the  Divisional  Court,  and  in  my  opinion  it  is  right.    The 
language  of  the  proviso,  which  is  of  a  different  character  to  that 
in  the  first  part  of  the  section,  fortifies  this  view.    The  Acts 
must  be  read  together.    If  it  had  been  intended  that  <he  right 
of  appeal  was  to  be  defeated  because  the  twenty-one  days'  notice 
had  not  been  given,  I  cannot  imagine  that  the  Legislature  would 
not  have  used  far  stronger  and  dearer  language  to  effect  their 
purpose.    No  doubt  the  case  involves  a  difficult  point  of  con- 
struction, but  I  think  the  view  indicated  by  the  Divisional  Court 
is  sound  and  reasonable. 

Flbtohbb  Moulton  L.  J.    I  regret  that  I  am  unable  to  come 
to  the  same  conclusion  as  my  learned  brethren ;  it  is,  however, 

(1)  6  R  ft  B.  992. 
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c.  A.       of  little  importanoe  what  constraotion  is  placed  upon  the  section 

1908       in  question,  provided  a  role  of  practice  is  authoritatively  laid 

Rsz       down, 
Wmt Biding     ^®  ®**^'  ^*^  *^®  ^^^  ^^  1748,  which  gave  persons  objecting 

OF  to  a  rate  a  right  of  appeal  to  quarter  sessions,  provided  they  gave 
JD8TI0K.  the  churchwardens  and  overseers  reasonable  notice  of  the  appeal. 
Ftot^r  The  Legislature  then  proceeded  to  deal  with  the  case  where  reason- 
vouiton  L.J.  ^i^j^  notice  had  not  been  given,  and  took  the  somewhat  dangerous 
course  of  not  making  reasonable  notice  of  appeal  a  condition 
precedent  to  the  right  of  appeal,  but  left  a  locus  poenitentisB  to  a 
negligent  appellant  by  saying  that,  if  reasonable  notice  had  not 
been  given,  the  sessions  might  adjourn  the  hearing  to  the  next 
sessions.  It  left  it,  however,  perfectly  clear  that  the  only  sessions 
to  which  an  appeal  could  be  brought  was  the  next  sessions  after 
the  making  of  the  rate,  which  was  interpreted  by  the  Courts  as 
being  the  next  practicable  sessions.  I  do  not.  agree  that  this 
practice  granted  any  additional  right  to  the  defaulting  appellant 
or  that  it  entitled  him  to  make  his  appeal  at  the  next  sessions 
but  one  if  he  preferred  so  to  do  :  on  the  contrary,  I  think  it  was 
in  favour  of  the  churchwardens  and  overseers ;  they  could  claim 
that  the  appeal  should  be  postponed  if  the  notice  was  unreason* 
ably  short,  but  if  they  elected  not  to  object  I  cannot  see  that  the 
appellant  had  a  right  ex  debito  justitisB  to  have  the  hearing 
adjourned.  It  was  in  my  opinion  a  provision  for  their  protec- 
tion and  could  be  waived  by  them.  By  the  Poor  Bate  Act, 
1801,  notice  of  appeal  must  also  be  given  to  all  persons 
interested ;  this  provision  has  been  construed  by  the  Courts  as 
putting  persons  interested  in  the  same  position  as  churchwardens 
and  overseers  are  in  under  the  Act  of  1748,  and  there  is  much 
in  the  Act  itself  to  justify  these  decisions ;  at  any  rate,  they  have 
been  acted  upon  for  so  long  a  time  that  it  is  not  desirable  to  cast 
a  doubt  upon  their  accuracy.  I  take  it,  therefore,  that  the 
persons  interested  in  opposing  an  appeal  are  entitled  to  the  same 
notice  with  the  same  incidents  as  churchwardens  and  overseers. 
The  right,  therefore,  of  an  appellant  is  to  have  his  appeal 
respited  rather  than  that  it  should  be  dismissed,  but  this  is  not 
as  an  alternative  to  its  being  heard  then  and  there  if  the 
opponents  consent. 
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The  Act  of  1849  merely  got  rid  of  the  reqairement  of  a  0.  a. 
^*  reasonable  "  notice,  for  which  it  substituted  a  fourteen  days'  1908 
notice  at  least ;  it  adds  no  new  complication  to  the  question.  iax 

Later  on  the  Legislature  provided  for  the  formation  of  assess-  wbstRidiko 
ment  committees,  who  were  entrusted  with  very  important  ®' 
duties ;  and  by  the  Act  of  1864  the  Legislature  regulated  their  Justiobs. 
rights  with  regard  to  appeals  against  poor  rates.  A  special  nether 
notice  was  directed  by  that  Act  to  be  given  to  the  assessment 
committee  by  persons  appealing  to  quarter  sessions  against  a 
poor  rate,  and  it  is  on  s.  1  of  the  Act  of  1864  that  the  whole 
question  turns.  What  was  the  position  of  things  at  that  date  ? 
The  Act  of  1748  had  long  been  in  force  and  was  acted  upon  every 
day ;  it  must  have  been  prominently  before  the  minds  of  those 
dealing  with  the  poor  law  and  with  appeals  against  assessments, 
and  we  are  therefore  justified  in  believing  that  its  provisions 
were  in  the  contemplation  of  the  Legislature  when  they  passed 
the  Act  of  1864.  The  language  of  s.  1  of  that  Act  is  peculiar. 
The  Act  of  1748  had  drawn  a  sharp  line  between  the  sessions  to 
which  the  appeal  was  made,  (which  must  be  the  first  practicable 
sessions  after  the  making  of  the  rate),  and  the  sessions  by  which 
the  appeal  was  in  fact  heard,  which  might  be  the  first  sessions 
after  the  making  of  the  rate,  or  might,  by  reason  of  the  exercise 
of  the  power  of  respite,  be  the  sessions  after  that ;  this  distinction 
must  have  been  present  to  the  minds  of  the  Legislature  when 
passing  further  legislation.  They  thought  that  before  the 
appeal  was  heard  something  must  be  done  in  the  way  of  giving 
notice  to  the  assessment  committee ;  and  they  provided  that  the 
notice  was  to  be  given — not  twenty-one  days  previous  to  the 
actual  hearing — but  twenty-one  days  previous  to  the  sessions 
to  which  the  appeal  was  to  be  made.  I  am  of  opinion  that 
the  Legislature  must  have  been  fully  aware  of  the  distinction 
between  the  two,  and  must  have  meant  what  they  said  when 
they  provided  that  the  twenty-one  days'  notice  was  to  be  given 
previous  to  the  sessions  to  which  the  appeal  was  to  be  made. 
In  other  words,  I  hold  that  the  section  has  a  distinct  reference 
to  the  Act  of  1748 ;  and  I  consider  that  its  language  farther 
supports  my  view,  because  it  provides  that  the  notice  is  to  be 
one  of  ''intention"  to  appeal.    This  phrase  implies  that  the 
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0.  A.       notice  is  to  be  given  twenty-one  days  before  the  sessions  at 
1908       which  the  appeal  is  made:   it   cannot  in  my  opinion  mean 


iii  twenty-one  days  before  the  actual  hearing.  No  one  gives  notice 
WssTBiDiifo ^'  his  ''intention"  of  bringing  an  action  after  the  action  has 
OF  been  brought,  and  the  trial  has  been  adjoorned.  This  language 
JusTicKs.  all  shews  that  the  date  of  the  special  sessions  which  is  empowered 
Filt^sr  to  receive  the  appeal  is  that  which  is  referred  to,  and  this  is 
beyond  all  doubt  the  first  sessions  after  the  making  of  the  rate. 
To  no  other  sessions  can  the  appeal  be  brought ;  it  must  be  to 
the  first  sessions,  whether  the  hearing  of  the  appeal  is  to  be  at 
that  sessions  or  not.  I  am  of  opinion,  therefore,  that  the  notice  to 
the  assessment  committee  must  be  given  twenty-one  days  before 
the  first  practicable  sessions  after  the  making  of  the  rate  appealed 
against,  and  that  it  must  state  the  intention  of  the  party  to 
appeal.  In  my  opinion  a  wrong  conclusion  has  been  drawn  from 
the  language  of  Collins  M.B.  in  Imperial  and  Grand  Hotels  Co.  v. 
Christckurch  Ouardian8{l);  he  clearly  considers  that  the  fact 
that  twenty-one  days'  notice  is  to  be  given  before  the  appeal 
is  made  is  to  be  taken  into  account  when  considering  which  is 
the  first  practicable  sessions  to  which  the  appeal  can  be  brought. 
This  directly  supports  the  view  that  I  have  enunciated,  because 
if  the  other  view  is  correct,  the  twenty-one  days  ought  Hot  to  be 
counted  at  all,  inasmuch  as  a  respite  must  take  place,  and  there- 
fore there  will  be  plenty  of  time  to  give  the  notice.  No  difficulty 
arises  from  the  fact  that  the  Courts  have  decided  that  the 
Acts  of  1748  and  1801  ought  to  be  read  together.  Their 
language  clearly  points  to  this.  But  the  Act  of  1864  is 
couched  in  totally  difierent  language;  it  does  not  put  the 
assessment  committee  in  the  same  position  as  the  persons 
dealt  with  in  the  Act  of  1748.  It  is  not  a  case  of  legislation 
by  reference,  but  a  case  where  the  legislation  is  such  that  the 
rights  of  an  assessment  committee  may  be  ascertained  from 
the  Act  itself ;  the  Act  of  1864  must  therefore,  in  my  opinion, 
be  looked  at  by  itself.  The  latter  portion  of  the  section  deals 
with  a  condition  precedent  of  a  totally  different  character  and 
has  no  bearing  on  the  question  before  us.  I  think  that  this 
appeal  ought  to  be  allowed. 

(I)  [1905]  2  E.  B.  239. 
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Fabwbll  L.J.    I  agree  with  the  judgments  of  the  President       o.  a. 
and  the  Divisional  Court.    The  Act  of  1864  must  be  regarded       i908 


as  an  Act  intended  to  apply  a  new  state  of  circumstances  to  ^^ 
well-established  matters.  Prior  to  that  Act  a  rated  person  was  wkstBiddio 
in  the  position  of  being  able  to  appeal  to  quarter  sessions  on  of 
giving  a  reasonable  notice  of  his  intention  to  appeal,  and  it  justices. 
is  plain  that  this  notice  was  to  be  given  for  the  next  sessions 
after  the  making  of  the  rate.  It  seems  to  me  that  there 
must  be  a  slip  in  the  judgment  of  Collins  M.B.  in  Imperial  and 
Oraud  Hotels  Co.  v.  Christchurck  Qvardians  (1)  when  he  suggests 
that  if  the  next  quarter  sessions  are  too  soon  after  the  publication 
of  the  rate  to  allow  of  the  proper  statutory  notice,  the  appeal  is  not 
to  the  next,  but  to  the  next  practicable,  quarter  sessions,  mean- 
ing thereby  the  quarter  sessions  that  follows  the  next  sessions. 
The  authorities  are  uniform  in  shewing  that  the  notice  of  appeal 
must  be  given  for  the  quarter  sessions  immediately  following 
the  making  of  the  rate,  and  if  reasonable  notice  has  not  been 
given,  the  appeal  is  automatically  respited  to  the  next  sessions, 
which  must  hear  and  determine  it.  I  agree  with  the  President 
that  the  Acts  of  1748, 1801,  and  1849  must  be  read  together. 
When,  therefore,  the  Act  of  1864  was  passed  a  person  dissatisfied 
with  the  rate  had  a  right  to  appeal  and  to  have  his  appeal  respited 
though  he  had  given  no  notice  of  appeal.  I  cannot  see  how  the 
overseers  could  give  jurisdiction  to  the  justices.  When  once 
the  Act  of  1849  is  read  in  there  is  a  clear  direction  that,  if  four- 
teen days'  notice  is  not  given,  the  justices  shall  adjourn  the 
hearing.  It  is  impossible  to  escape  the  stringency  of  this 
legislation.  And  it  must  be  remembered  that  the  overseers  are 
the  trustees  for  all  the  ratepayers,  and  they  cannot  escape  the 
operation  of  the  words  which  say  that  the  justices  shall  adjourn 
the  sessions. 

This  right  of  appeal,  which  existed  in  1864,  was  not  taken 
away  by  the  Act  of  that  year ;  it  does  not  purport  to  do  so, 
but  simply  adds  a  provision  that,  whereas  the  assessment  com- 
mittee has  been  added  to  the  list  of  bodies  interested  in  rating, 
a  notice  of  appeal  must  be  given  to  it,  and  that  it  may  appear 
upon  the  hearing  of  the  appeal.    Prima  facie  it  seems  unnatural 

(1)  [1905]  2  K  B.  239. 
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0.  A.       to  snppose  ,that  this  notice  is  a  condition  precedent  which  over- 
1908       rides  the  right  of  appeal.    It  is  plain  that  if  notice  is  given  to 


in       *^®  assessment  committee  (not  under  the  Acts  of  1748  and  1801) 

WMTBn>iHo  *^®^®  ^  ^  "8^*  *^  ^^®  ^^^  appeal  respited.    It  cannot  be,  in 

OF        the  converse  case,  that  there  is  no  appeal  and  no  right  to  respite. 

jusTiosB.    The  right  to  respite  arises  because  notice  has  not  been  given  to 

Far^^L.j.    ^^  overscers  fourteen  days  before  the  sessions,  and  that  right 

has  never  been  taken  away.    Then  s.  1  of  the  Act  of  1864  is 

introduced  by  the  words  "  Before  any  appeal  shall  be  heard," 

notice  shall  be  given,  &c. 

The  result  in  such  a  case  is  that  the  appeal  is  heard  at  the 
second  quarter  sessions  after  the  making  of  the  rate.  The 
appellant  has  given  a  notice  of  appeal  which  he  is  entitled  to  give, 
and  under  the  Acts  of  1748  and  1801  the  hearing  of  the  appeal 
is  respited  to  the  next  sessions,  and  then  notice  must  be  given 
to  other  parties  of  the  appellant's  intention  that  the  appeal  will 
be  heard  at  the  next  sessions.  This  seems  to  me  the  only  way  of 
interpreting  the  sections  without  abrogating  the  right  of  appeal. 
There  is  much  in  the  point  that  the  phraseology  of  the  Act  of  1864 
is  different  from  that  of  the  prior  Acts.  In  my  opinion  the  point 
whether  both  the  conditions  superimposed  by  s.  1  of  the  Act  of 
1864  were  conditions  precedent  was  not  necessary  to  the  judgment 
of  Collins  M.B.  in  Imperial  and  Orand  Hotels  Co.  v.  Christehureh 
Ouardians{l),  for  it  seems  to  me  evident  that  the  conditions  are 
diverse  in  their  nature,  and  that  while  one  of  them  is  a  condition 
precedent  the  other  is  not.  I  agree  that  this  appeal  should  be 
dismissed. 

Appeal  diamiseed. 

Solicitors  for  the  appellants :  Van  Sandau  dk  Co.,  for  F.  E. 
Nicolaon,  Doncaster. 

Solicitor  for  the  respondents  :  B.  Dtmcomb  Seeli. 

(1)  [1905]  2  K.  B.  239. 

W.  J.  B. 
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[IN  THE  OOUBT  OF  APPEAL.]  C.  A. 

MAYOR,    Ac,    OF    LIVERPOOL    v.   ASSESSMENT    COM-       ^^ 
MITTEE  OF  WEST  DERBY  UNION  and  OVERSEERS     '^^X 
OF  WALTON.  

Poor  RcUe—Bateahh  Value — Beneficial  Occupatum — Public  Park — Liverpool 
Improvement  Ad,  1865  (28  dk  29  Vict,  c.  xx.),  ee,  14,  16  —  Liverpool 
Improvement  and  WaUruforka  Act,  1871  (34  <i&  35  Vict,  c,  dooxxiv.),  a,  52. 

A  corporation,  not  charged  with  the  duty  of  providing  a  public  park, 
were  empowered  by  statute  to  purdiase  land  which  they  might  think 
suitable  for  public  parks  or  playgrounds  and  places  of  recreation  for 
the  inhabitants  of  the  borough,  and  to  lay  out  and  appropriate  the  same 
for  any  of  such  purposes,  and  to  make  by-laws  for  the  management  and 
regulation  thereof.  They  were  also  empowered  to  sell  or  lease  all  or  any 
part  of  the  lands  so  acquired  which  should  not  be  required  for  the 
purposes  of  the  Act,  and  (by  a  further  statute)  to  make  by-laws  for 
regulating  the  days  and  hours  during  which  any  park  was  to  be  open  or 
shut,  and  the  prices  of  admission  on  any  special  occasion,  proyided  that 
the  days  on  which  the  park  might  be  shut  should  not  exceed  seven  days 
in  any  one  year.  The  corporation  purchased  land  which  they  formed 
into  a  park  and  appropriated  to  the  public  use,  and  made  a  by-law 
under  which  the  pork  might  be  closed  for  not  more  than  seven  days  in 
any  one  year,  and  the  corporation  might  charge  or  allow  the  person  to 
whom  the  use  of  the  park  on  those  days  was  granted  to  make  a  charge 
for  admission,  not  exceeding  five  shillings  for  each  person.  The  park 
had  not  been  closed  for  fifteen  years,  when  the  corporation  had  per- 
mitted it  to  be  used  for  a  f^te  in  aid  of  a  local  charity,  and  a  charge  for 
admission  was  made  by  the  persons  so  using  the  park : — 

Held,  that  the  corporation  were  not  occupiers  of  the  park  for  rating 
purposes,  and  that  the  park  was  not  rateable  to  the  poor  rate. 

Lamheth  Overeeere  v.  London  County  Council,  [1897]  A.  0.  625, 
discussed. 

Appeal  from  the  decision  of  a  Divisional  Court  (Lord 
Alverstone  G.J.,  Bidley  and  Darling  JJ.)  upon  a  case  stated 
by  the  Court  of  quarter  sessions  of  the  city  of  Liverpool  by 
order  of  Sutton  J.  in  chambers  under  the  Quarter  Sessions  Acti 
1849,  of  which  the  following  are  the  material  parts. 

1.  Li  a  poor  rate  made  by  the  overseers  of  the  poor  for  the 
township  of  Walton  in  the  city  of  Liverpool,  dated  April  2, 1906, 
the  appellants,  the  mayor,  aldermen,  and  citizens  of  the  city 
of  Liverpool,  hereinafter  called  the  corporation,  were  rated  and 
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O.A. 

1908 


assessed  as  the  occupiers  of  certain  lands  vested  in  them  and 
appropriated  to  the  use  of  the  public  as  a  public  park  and  known 
LiYBBPooL  as  Stanley  Park,  and  bowling  greens,  at  a  total  gross  rateable 
^Tw^'    v*^"®  ^*  298Z.  and  a  total  net  rateable  value  of  279Z. 

«•  8.  The  lands,  which  comprised  a  total  area  of  eighty-nine 

West  Derby  »  r  . 

Assessment  acres,  were  part  of  a  total  area  of  ninety-nine  acres  acquired  by 

oMMiTTEE.  ^^  corporation  under  the  powers  conferred  upon  them  by  s.  14 

of  the  Liverpool  Improvement  Act,  1866  (1),  and  were  purchased 

from,  and   conveyed  to  the  corporation  by,  several  different 

vendors.    In  all  material  points  the  conveyances  were  similar 

in  form.    They  contained  no  trusts  or  other  conditions  which 

would  have  the  effect  of  restricting  the  purchasers  as  to  the  use 

of  the  lands  conveyed. 

4.  The  corporation,  after  the  purchase  of  the  lands,  laid  out 
eighty-nine  acres  as  a  public  park  or  recreation  ground.  Of  the 
remaining  ten  acres,  two  acres  were  utilized  by  the  corporation 
for  street  improvements  and  eight  acres  were  sold  or  leased  by 
the  corporation  under  the  powers  conferred  upon  them  by  s.  16 
of  the  Liverpool  Improvement  Act,  1865.  (1) 


(1)  Liverpool  Improyement  Act, 
1866  (28  &  29  Vict  c.  xx.)  :— 

Sect.  14:  "The  corporation  from 
time  to  time,  as  they  think  fit,  may 
purchase  by  agreement  the  fee 
simple,  whether  in  possession  or 
reversion,  of  and  in  any  lands  situate 
either  within  or  beyond  the  limits  of 
the  borough,  which  they  may  think 
suitable  for  public  parks  or  play- 
grounds, and  places  of  recreation  for 
the  inhabitants  of  the  borough,  and 
may  from  time  to  time,  as  they  think 
fit,  lay  out  and  appropriate  the  same, 
or  any  part  or  parts  thereof  respec- 
tively, or,  with  the  approval  of 
the  Lords  Commissioners  of  Her 
Majesty's  Treasury,  any  lands  now 
belonging  to  the  corporation,  for  any 
of  such  purposes,  and  may  from  time 
to  time  make  by-laws,  rules,  and 
orders  for  the  management  and 
regulation  thereof,  and  of  persons 


resorting  thereto,  and  may  also  from 
time  to  time  repeal,  alter,  or  vary  all 
or  any  of  such  by-laws,  rules,  or 
orders." 

Sect  16:  "The  corporation  may 
from  time  to  time  sell  and  absolutely 
dispose  of,  or  otherwise,  at  their 
option,  may  demise  and  grant,  upon 
building  or  other  leases,  for  such 
term  of  years,  and  to  such  person  or 
corporation,  and  on  such  terms  and 
conditions  as  they  may  think  fit,  all 
or  any  part  of  the  lands  to  be  acquired 
by  ihsm  under  the  authority  of  this 
Act,  which  shall  not  be  required  for 
the  purposes  of  this  Act;  and  the 
corporation  shall  apply  to  the  pur- 
poses of  this  Act,  or  towards  the 
repayment  of  any  money  which  they 
may  borrow  under  the  authority  of 
this  Act,  the  proceeds  of  any  such 
sale,  and  the  annual  or  other  sums 
or  rents  to  arise  from  any  such  lease." 
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5.  The  work  of  laying  out  the  eighty-nine  acres  of  land  as  a  publio       c.  a. 
park  or  recreation  ground  was  completed  in  or  about  the  year        loos 
1870,  and  on  May  4  of  that  year  the  city  council,  by  by-laws,   Liverpool 
rules,  and  orders  made  under  the  Liverpool  Improvement  Act,    ^^^^^' 
1865,  declared  the  park  open  to  the  public  and  appropriated  it         «• 
to  their  use,  subject  to  the  reservations  set  forth  in  the  by-laws,  abbbssment 
On  the  same  day  the  park  was  formally  opened,  and  from  that  ^^**'*"'^*"- 
time  forth  the  corporation  had  appropriated  and  devoted  the 
park  for  the  purpose  of  public  resort  and  recreation  and  for  use 
and  enjoyment  by  the  public  subject  to  the  by-laws,  rules,  and 
regulations  which  had  from  time  to  time  been  made  by  the  city 
council  for  the  regulation  thereof. 

By  the  Liverpool  Improvement  and  Waterworks  Act,  1871 
(84  &  86  Vict.  c.  clxxxiv.),  s.  62,  it  was  provided  as  follows :  *'  The 
corporation  may  make  by-laws  for  all  or  any  of  the  following 
purposes  relating  to  any  park  or  place  of  public  resort  or  recrea- 
tion tinder  their  control,  whether  within  or  beyond  the  limits  of 
the  borough,  namely  (1) — 

"  For  appointing  and  regulating  keepers  or  servants  employed 
therein : 

**  For  regulating  the  days  and  hours  on  or  during  which  any 
footpath  into  or  through  the  park  or  place  may  be  closed,  and 
during  which  the  park  or  place  is  to  be  open  or  shut,  and  the 
terms  of  and  prices  for  admission  to  the  park  or  place  on  any 
special  occasion :  Provided  that  the  days  on  which  the  park  shall 
be  shut  shall  not  exceed  seven  days  in  the  whole  in  any  one  year, 
and  that  on  all  other  days  no  footpath  shown  upon  the  deposited 
plans  as  substituted  footpaths  for  the  public  footpaths  respectively 
authorized  to  be  stopped  up  shall  be  closed  between  5  o'clock  in 
the  morning  and  7  O'clock  in  the  evening  from  September  80 
to  April  1,  or  between  6  o'clock  in  the  morning  and  10  o'clock 
in  the  evening  on  any  other  days,  except  as  aforesaid. 

"  For  regulating  the  conduct  of  persons  frequenting  the  park  or 
place  .  .  .  .  " 

By  the  Liverpool  Improvement  Act,  1886  (49  &  60  Vict. 

(1)  The  section  enumerates  in  great     portions  that  aie  strictly  matexial  to 
detail  the  purposes  for  which  by-      the  present  ease  are  here  set  out. 
laws  may  be   made,  but  only  the 
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0-  A.       c.  Ixxx.),  8.  19,  it  was  provided  that  '^  Notwithstanding  anything 
^^^       contained  in  s.  62  of  the  Liverpool  Improvement  and  Water- 
LivBBPooL  works  Act,  1871,  or  in  any  by-laws  made  thereunder,  the  cor- 
TioN       poration  may  at  any  time  and  from  time  to  time  close  any  public 
W£8T^i)EBBY  P^^^  ^^  recroatiou  ground  under  their  control  or  any  part  thereof 
A88KSSMKNT  fQj.  g^^jj  perfods  as  they  may  think  fit  for  the  purpose  of  allow- 
ing the  same  to  be  used  for  military,  purposes  by  any  of  Her 
Majesty's  regular,  reserve,  or  auxiliary  forces." 

By  the  Liverpool  Oorporation  General  Powers  Act,  1905 
(6  Edw.  7,  c.  clxxvii.),  ss.  10  and  16,  it  was  provided  as  follows: 
'*  The  corporation  may  allocate  and  appoint  for  the  purpose  of 
holding  public  meetings  sites  or  spaces  in  the  parks  and  other 
places  of  public  resort  or  recreation  under  their  control  .... 
The  corporation  shall  give  public  notice  of  the  sites  or  spaces  so 
allocated  and  appointed  in  such  manner  as  they  think  fit. 

''The  power  of  the  corporation  to  make  by-laws  under  s.  52  of 
the  Liverpool  Improvement  and  Waterworks  Act,  1871,  relating 
to  parks  or  places  of  public  resort  or  recreation  under  their 
control  shall  extend  to  making  by-laws  for  regulating  the 
holding  of  public  meetings  in  any  such  park  or  place  .... 

''The  corporation  may  make  payments  out  of  the  general  rate 
for  or  towards  the  expenses  of  and  incidental  to  the  provision  of 
music  in  any  park  ....  under  their  control  .  .  . .." 

The  by-laws  at  present  in  force  are  those  made  by  the 
council  on  June  2,  1897.  (1) 

6.  The  park  is  laid  out  partly  as  shrubberies  and  ornamental 
grounds  with  a  lake,  plantations,  and  flower  beds,  and  partly  as 
grass  land  which  is  used  for  cricket,  bowls,  and  other  games. 
It  contains  (inter  alia)  a  band-stand  and  other  accessories  strictly 

(1)  By-law    8    was    as    follows :  days'  notice  at  the  least  by  adver- 

"  The  parks  or  any  part  thereof  may  tisement  in  a  paper  published  in  the 

be  closed  on  such  days  (in  addition  city,  direct,  and  the  corporation  may 

to  any  days  on  which  the  parks  may  charge  or  allow  any  person  or  persons 

be  dosed  for  military  purposes  in  to  whom  the  use  of  the  parks  or  any 

pursuance  of  s.  19  of  the  Liverpool  part  thereof  may  have  been  given  to 

Improvement  Act,  1886)  not  exceed-  charge  for  admission  on  any  such 

ing  in  the  whole  seven  days  in  any  days  such  simi  as  the  corporation 

one  year  consecutive  or  otherwise  as  may  think  fit,  not  exoeeding  five 

the  corporation  may  by  giving  three  shillings  for  each  person." 
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incidental  to  its  use  and  maintenance  as  a  public  park,  including       o.  a. 
public  bowling  greens  and  a  bowl-house.    A  house  and  lodge  are        1908 

occupied  rent  free  by  the  superintendent  and  the  park  keepers  Liverpool 

respectively.  ^^tiov^ 

Pursuant  to  the  powers  conferred  on  the  corporation  by  the         <^* 

West  Derby 
statutes  and  by-laws  hereinbefore   mentioned  the  corporation  asbebshrnt 

have  on  several  occasions  (1)  closed  the  park  to  the  public  and  ^<>****"tbe. 

have  permitted  it  to  be  used  for  purposes  of  a  fete  or  fancy  fair 

in  aid  of  a  local  hospital.    The  corporation  did  not  on  those 

occasions  make  any  charges  for  admission  to  the  park,  but  the 

persons  who  were  so  permitted  to  use  the  park  did  in  fact  make 

certain  charges  for  admission.    Save  as  aforesaid,  the  park  has 

never  been  closed   to   the  public   under   the  said  statutes  or 

by-laws. 

The  average  cost  of  maintaining  the  park  for  the  past  five 
years  amounted  to  the  sum  of  8525Z.  per  annum.  The  average 
annual  revenue  derived  therefrom  during  the  same  period 
amounted  to  the  sum  of  62/.  lOs.  The  revenue-producing  pro- 
perties in  the  park  consisted  of — (1.)  two  bowling  greens,  let  to 
clubs  at  an  annual  rental  of  70Z.,  which  sum  was  expended  in 
keeping  the  grounds  in  proper  condition ;  (2.)  a  boat-house  on 
the  lake,  let  at  a  rental  of  72. 10s.  per  annum ;  (8.)  sums  received 
from  persons  to  whom  keys  were  allotted  enabling  them  to 
obtain  admission  into  the  park ;  (4.)  permission  which  had  been 
granted  to  the  British  Workman  Public  House  Company,  Limited, 
to  erect  a  refreshment  kiosk  in  the  park,  for  which  the  company 
were  to  pay  to  the  corporation  an  annual  sum  equal  to  6  per 
cent,  of  their  takings.    This  kiosk  had  not  yet  been  erected. 

The  corporation  contended  that  they  were  not  liable  in  law  to 
be  rated  in  respect  of  the  park  and  bowling  greens  on  the 
grounds  (1.)  that  they  were  not  occupiers  thereof,  and  (2.)  that, 
if  they  were  occupiers,  they  were  by  reason  of  the  matters  and 
things  hereinbefore  stated  not  liable  to  be  rated  in  respect 
thereof. 

The  respondents  contended  that   the  corporation  were  in 

(1)  It  was  stated  daring  the  argu-  used  for  tiie  puipose  of  a  charitable 
ment  that  the  only  eyidenoe  on  this  baeaar  fifteen  or  sixteen  years  pre- 
point  was  that  the  park  was  onoe      yiously. 
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c.  A.       occupation  of  the  park  and  bowling  greens  and  were  liable  to  be 

1908       rated  in  respect  thereof. 
LivKRPooL      The  question  for  the  Court  was  whether  the  contention  of  the 
^^nov^'    corporation  or  that  of  the  respondents  was  correct. 

V, 

^^^BNT      Ma<morran,  K.C.,  and  A.H.  Maxwell,  for  the  corporation. 
CoMMiTTEB.      Horridge,  K.C^  and  Oreer,  for  the  assessment  committee. 

Lord  Alvbbstone  C.J.  This  appeal  must  be  allowed.  For 
all  practical  purposes  the  case  is  covered  by  the  decision  of  this 
Court  in  Manchester  Corporation  v.  Charlton  Union  Assessment 
Committee.  (1)  Mr.  Horridge  sought  to  distinguish  that  case  on 
three  grounds — first,  on  the  ground  that  the  restriction  upon  the 
user  of  the  land  was  imposed  not  by  statute,  as  in  the  case  of 
Manchester  Corporation  v.  ChorUon  Union  Assessment  Committee  (1) 
and  Lambeth  Overseers  v.  London  County  Council  (2),  on  which 
it  was  based,  but  merely  by  the  covenants  and  conditions  entered 
into  by  the  corporation  and  imposed  upon  them  when  purchasing 
the  land.  That  point  does  not,  in  my  opinion,  arise  in  the  present 
case,  because  I  think  the  restrictions  imposed  upon  their  user 
were  imposed  not  merely  by  the  conveyance,  but  by  s.  14  of  the 
Liverpool  Improvement  Act,  1866,  enabling  the  corporation  in 
the  present  case  to  purchase  land  and  appropriate  it  for  parks, 
playgrounds,  and  recreation  grounds.  But  I  wish  to  add  that, 
even  if  the  restrictions  were  imposed  merely  by  the  conveyance, 
I  am  not  prepared  to  say  that  Manchester  Corporation  v.  Chorlton 
Union  Assessment  Committee  (1)  and  Lambeth  Overseers  v.  London 
County  CornicU  (2)  are  to  be  distinguished  on  that  ground. 

The  second  ground  of  distinction  was  that  this  land  was  not 
permanently  appropriated  for  the  purpose  of  a  park  by  the 
statute.  By  s.  14  of  the  Liverpool  Improvement  Act,  1865,  the 
corporation  ''  from  time  to  time,  as  they  think  fit,  may  purchase 
by  agreement  the  fee  simple  whether  in  possession  or  reversion 
of  any  lands  situate  either  within  or  beyond  the  borough  which 
they  may  think  Buitable  for  public  parks  or  playgrounds,  and 
places  of  recreation  for  the  inhabitants  of  the  borough,  and  may 
from  time  to  time,  as  they  think  fit,  lay  out  and  appropriate  the 

(1)  (1899)  15  Times  L.  B.  327.  (2)  [1897]  A.  0.  625. 
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same  or  any  part  or  parts  thereof  respectively,  or,  with  the       c.  A. 
approval  of  the  Lords  Commissioners  of  Her  Majesty's  Treasury,       1908 
any  lands  now  belonging  to  the  corporation,  for  any  of  such   Liverpool 
purposes."      Now  that  enactment  confers  on  the  corporation    Corpora.- 
power  to  purchase  land  and  appropriate  it  for  parks,  play-         t, 
grounds,   and  recreation   grounds.      But   it  is   said  that   by  assbssm^t 
s.  16  the  corporation  may  from  time  to  time  sell  such  lands  committbe. 
as  shall  not    be  required  for  the    purposes  of  the  Act  and  ^^  -^vewtoDe 
appropriate    the    proceeds,  and    that,  inasmuch   as    at   some 
future  time  this  land  may  become  unsuitable  for  a  park,  it  may 
at  some  future  time  be  sold ;  and,  further,  that  by  s.  109  of 
the  Municipal  Corporations  Act,  1882  (46  &  46  Vict.  c.  50),  the 
corporation  may,  with  the  approval  of  the  Treasury,  dispose  by 
way  of  absolute  sale  of  this  land,  or  by  way  of  exchange, 
mortgage,  charge,  demise,  lease,  or  otherwise;  and  on  these 
grounds  it  is  argued  that  the  land  is  not  permanently  appro- 
priated to  the  use  of  the  public  as  a  park,  playground,  or  recreation 
ground,  and  that  the  effect  of  the  authorities  is  that  land  cannot 
be  said  to  have  no  rateable  value  unless  it  is  struck  with  sterility 
to  all  time.     Now  I  desire  to  say  here  that,  although  the 
point    has    never    been    raised    and    decided,    and    although 
the  judgment  of  the  House  of  Lords  in  Lambeth  Overseeis  v. 
London  County  Council  (1)  seems  to  indicate  an  opinion  contrary 
to  my  view,  I  think  it  will  some  day  have  to  be  considered 
whether  land  the  subject  of  annual  valuation  must  not,  if  struck 
with  sterility  for  any  one  year,  be  taken  as  having  no  rateable 
value  for  that  year.    But  that  need  not  be  decided  in  the  present 
case,  for  here  there  is  land  which,  so  far  as  human  foresight 
extends,  will  be  a  park  devoted  to  the  public  for  generations. 
The  statute  only  authorizes  a  sale  of  so  much  as  is  not  required 
for  the  purposes  of  a  park.    That  is  not,  in  my  opinion,  enough 
to  take  this  case  out  of  the  principle  of  Lambeth  Overseers  v. 
London  County  Council  (1),  which  I  take  to  be  embodied  in  the 
words    of    Lord    Halsbury    L.C.  (2)      ''  The  London  County 
Council,"  said  the  Lord  Chancellor,  **  purchased  the  land  and 
buildings  which  now  form  the  park  under  the  powers  of  an  Act 
which  cast  upon  them  the  perpetual  obligation  to  maintain  and 
(1)  [1897]  A.  C.  625.  (2)  [1897]  A  C.  at  p.  629. 
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G.  A.  preserve  it,  when  parohased,  as  a  park."    That  was  the  force 

1908  and  effect  of  the  statute  in  that  case,  and  to  my  mind  there  is  no 

LiYEBPooL  satisfactory  distinction  between  the  effect  of  that  statute  and  the 

^^noi^'  ®^®®*  ^'  *  statute  which  appropriates  land  to  the  uses  of  a  park 

V.         and  only  allows  that  land  to  be  sold  when  it  can  no  longer  be 
West  Dbbbt        _      "  _         „,         i  .       ,      .,       .    ,  .      .   .i    %      -i 

ABBB8BMBNT  uscd  as  a  park.      Then  later  in  the  judgment  of  the  Lord 

coMmTTBB.  Chancellor  come  these  words :  "  Once  it  has  been  found,  as  in 

uud  Aiwrtone  jj^jg  ^^^^  ^^iskt  the  occupation  cannot  as  a  matter  of  law  be  a 

beneficial  occupation,  there  is  an  end  of  the  question.    I  say 

as  matter  of  law,  because  that  it  does  not  give  a  beneficial 

occupation  as  matter  of  fact  is  nothing  to  the  purpose."  (1) 

Then  Lord  Herschell  in  his  judgment  said  (2) :  ''  Here  these 
very  lands  and  every  part  thereof,  by  statute,  must  be  held  in 
perpetuity  for  the  use  of  the  public,  and  the  question  is,  whether, 
under  these  circumstances,  they  are  rateable  at  all.  I  think  that 
on  principle  they  are  not.  And  the  Putney  Bridge  Case(S), 
which,  in  my  opinion,  was  rightly  decided,  is  not  distinguishable 
from  that  under  consideration.  '  Moreover  I  am  not  satisfied 
that  the  county  council  are  occupiers  of  this  park  for  rating 
purposes,  though  the  legal  possession  is,  no  doubt,  vested  in 
them."  Taking  the  facts  of  this  case  and  the  statute  under 
which  this  land  was  acquired  and  the  purpose  for  which  it  is 
used,  I  come  to  the  conclusion  that  its  appropriation  is  controlled 
by  statute,  and  that,  apart  from  the  third  ground  of  distinction, 
with  which  I  will  next  deal,  the  present  case  falls  within  the 
principle  of  Lambeth  OverneerB  v.  London  County  Council  (4),  and 
I  think  we  ought  not  to  fritter  that  decision  away  or  try  to 
distinguish  it  in  a  case  in  which  the  facts  are  for  rating  purposes 
indistinguishable. 

I  now  come  to  the  last  point,  upon  which,  but  for  the  decision 
of  this  Court  in  Manchester  Corporation  v.  Chorlton  Union 
AsBessment  Committee  (6),  wo  might  perhaps  have  required 
further  argument.  It  is  said  that  by  the  Act  of  1871  the 
corporation  were  empowered  to  make  regulations  for  closing  the 
park  on  seven  days  in  the  year,  and  that  they  have  made  a 

(1)  [1897]  A.  0.  at  p.  630.  (1881)  7  a  B.  D.  223. 

(2)  [1897]  A.  0.  at  p.  632.  (4)  [1897]  A.  C.  626. 

(3)  Hart  v.    Overseen  of  Putney,  (5)  15  Times  L.  B.  327. 
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by-law  whereby  those  seven  days  can  be  used  for  any  purpose       a  A. 
and  whereby  any  charge  not  exceeding  five  shillings  can  be  made       1908 

on  those  days  for  admission  to  the  park.    By  this  means  the  livbbpool 

annual  receipts  of  the  corporation  in  respect  of  this  park,  stated  Corpora- 
in  the  case  to  amount  to  602.  or  701.,  might  be  materially         v. 

WiMT  dbbbt 

increased.  Practically  the  same  point  arose  in  Manchester  Cor-  assebsmbnt 
poration  v.  Charlton  Union  Assessment  Committee  (1),  before  ^^^^^'^' 
Darling  and  Channell  J  J.  There  the  corporation  had  power  ^"^  ^vawtone 
under  s.  44  of  the  Public  Health  Acts  Amendment  Act,  1890,  to 
close  the  park  for  a  period  not  exceeding  twelve  days  nor  four 
consecutive  days,  either  gratuitously  or  for  payment,  for  any 
agricultural,  horticultural,  or  other  show,  or  for  any  other 
purpose.  Yet  it  was  held  that  this  did  not  prevent  the  park 
from  being  struck  with  sterility  and  not  rateable.  I  do  not 
desire  to  question  that  decision.  It  may  be  that  such  a  power  is 
merely  incidental  to  the  use  of  the  land  as  a  park ;  it  may  also 
be  that,  properly  understood,  the  public  are  in  truth  the  occupiers 
of  the  park  and  the  corporation  merely  the  custodians  for  the 
benefit  of  the  public.  But  be  that  as  it  may,  I  think  that  the 
decision  of  the  House  of  Lords  in  Lambeth  Overseers  v«  London 
County  Council  (2),  as  applied  in  this  Court  in  the  case  of  Man- 
chester Corporations.  ChorlUm  Union  Assessment  Committee {1), 
governs  the  present  case,  and  that  we  are  bound  to  hold  that 
this  park  is  not  rateable. 

With  regard  to  the  former  case  of  Liverpool  Corporation  v. 
West  Derby  Union  (8),  if  it  is  necessary  to  choose  between  that 
case  and  Manchester  Corporation  v.  Chorlton  Union  Assessment 
Committee  (1),  I  think  there  is  a  clear  distinction  upon  the  facts 
between  the  two.  In  Liverpool  Corporation  v.  West  Derby 
Union  (9)  the  corporation  had  taken  for  use  as  a  library  an 
ordinary  house  the  subject  of  an  ordinary  occupation.  They 
might  at  any  time  have  parted  with  the  house  in  question, 
which  would  have  lost  none  of  its  value  as  a  house  and  the 
subject  of  a  beneficial  tenancy. 

For  these  reasons  I  think  that  this  appeal  must  be  allowed. 

BiDLBY  J.    I  entirely  concur,  and  have  nothing  to  add. 

(1)  15  Times  L.  B.  327.  (2)  [1897]  A.  0.  625. 

(3)  (1905)  92  L.  T.  467. 
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c.  A.  Darling  J.    I  am  of  the  same  opinion.    It  is  obvious  that 

1908        Manchester   Corporation  v.   Chorlton    Union  Assessment    Com- 


Liverpool  mittee  (1)  goes  further  than  previous  cases  in  the  direction  of 

^TioN^     exempting  from  rateability  land  devoted  to  public  purposes. 

Wkst^Dbbby  ^^^  whatever  misgiving  I  might  have  had  as  to  the  decision  in 

A88K88MJCNT  that  caso  is  set  at  rest  by  the  concurrence  of  my  brother 
Channell  in  that  decision.  In  my  judgment  we  should  not  be 
fettered  by  the  use  of  mere  phrases,  such  as  **  struck  with 
sterility  to  all  time."  Apparently  that  phrase  ''struck  with 
sterility  "  was  used  by  Bowen  L.J.  in  giving  judgment  in  the 
Court  of  Appeal  in  West  Bromwich  School  Board  v.  Overseers  oj 
West  Bromwich.  (2)  It  has  since  been  quoted  many  times  and 
applied  in  cases  where  it  is  not  so  appropriate.  The  phrase 
''  struck  with  sterility  "  is  in  itself  open  to  the  objection  that  it 
does  not  traly  state  the  facts  about  the  possession  of  the  land  in 
question  in  the  present  case.  A  public  park  has  its  uses  as  well 
as  arable  or  pasture  land,  and  yet  it  may  be  exempt  from  rate- 
ability.  In  the  same  way  the  expression  ''  to  all  time  "  is,  to  my 
mind,  merely  a  phrase  to  indicate  that  brief  period  which 
human  creatures  callt  a  lifetime ;  and,  apart  from  the  fact  that 
nature  will  one  day  resume  its  sway  over  the  land  in  question,  I 
should  be  sorry  to  use  in  its  literal  sense  the  phrase  "  for  all 
time,"  when  it  is  well  known  that  the  time  has  gone  by  since 
the  Legislature  of  this  kingdom  was  unwilling  that  the  laws  of 
England  should  be  changed.  Therefore  sterility  for  all  time 
is  not  the  test  of  exemption  from  rateability.  This  case  is 
covered  by  Manchester  Corporation  v.  Chorlton  Union  Assessment 
Committee  (1),  and  the  appeal  must  be  allowed. 

Appeal  allowed. 
The  assessment  committee  appealed. 

Horridge,  K.C.,  and  Greer j  for  the  assessment  committee. 
The  corporation  are  in  law  the  occupiers  of  the  park  and  their 
occupation  is  rateable.  The  land  has  not  been  permanently 
appropriated  by  statute  for  the  purposes  of  a  public  park  so  as  to 
make  its  occupation  that  of  the  public.  Appropriation,  as  that 
term  is  used  in  the  Act  of  1865,  is  not  equivalent  to  dedication, 

(1)  15  Times  L.  B.  327.  (2)  (1884)  13  Q.  B.  D.  929,  at  p.  943. 
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bnt   is   something   short   of   it,   and    is   consistent   with    the       ^-  ^- 
exercise  'by  the  corporation  of  the  power  given  by  s.  16  to  sell        ^^^ 
portions  of  the  land  not  required  for  the  purposes  of  the  Act  and  Liybbpool 
to  acquire  other  land  in  substitution  for  the  land  sold.    If  a       tick 
public    authority,  entrusted    by    statute    with    the  formation,  wbotIdbbby 
appropriation,  and  control  of  a  park  such  as  the  present,  can  assbsbment 
deal  with  it  as  it  thinks  fit  and  exclude  the  public  from  the  park 
or  from  parts  of  it,  it  is  the  occupier  in  the  strictest  sense  of  the 
term,  and  there  would  in  the  present  case  be  a  possibility  of 
beneficial  occupation  by  the  corporation  within  the  rating  year, 
which  is  all  that  is  requisite.     The  case  is  distinguishable  from 
Lambeth  Overseers  v.  London  County  Council  (1),  for  there  it  was 
a  particular  designated  piece  of  land  which  the  public  authority 
was  authorized  by  statute  to  acquire  and  appropriate  to  the 
purposes  of  a  public  park ;  there  was  a  statutory  dedication  of 
the  land  to  the  public,  and  there  being  no  power  to  sell  or 
exchange  it,  the  land  was  struck  with  sterility  for  ever  and  was 
not  rateable.    Here  the  public  authority  could  acquire  any  land 
it  considered  suitable  and  sell  or  exchange  portions  of  it  from 
time  to  time,  the  exercise  of  which  power  would  necessarily 
prevent  the  land  from  being  for  ever  struck  with  sterility. 

Secondly,  under  s.  52  of  the  Act  of  1871,  the  corporation  has 
the  right  to  make  regulations  for  closing  the  park  on  seven  days* 
in  the  year,  and  under  their  by-laws  they  may  make  a  charge 
not  exceeding  five  shillings  for  admission  to  the  park  on  those 
days,  and  they  may  obviously  make  a  profit  from  making  such  a 
charge ;  the  existence  of  such  a  power  is  inconsistent  with  any- 
thing but  the  beneficial  occupation  of  the  corporation.  On  this 
point  the  decision  of  the  Divisional  Court  in  Manchester 
Corporation  v.  Chorlton  Union  Assessment  Committee  (2),  though 
it  may  be  distinguished  on  the  facts,  is  wrong  and  should  be 
overruled.  [They  also  cited  Liverpool  Corporation  v.  West 
Derby  Union  (8) ;  West  Bromwich  School  Board  v.  West  Brom- 
wich  Overseers  (4) ;  Jones  v.  Mersey  Docks  (5) ;  London  Corpora- 
tion V.  Stratton.  (6)] 

(1)  [1897]  A.  0.  625.  (4)  13  Q.  B.  D.  929. 

(2)  16  Times  L.  E.  327.  (5)  (1866)  11  H.  L.  0.  448. 

(3)  92  L.  T.  467.  (6)  (1876)  L.  B.  7  H.  L.  477. 
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C.  A.  Macmorratif  K.C.  (A.  H.  MaxweU  with  him),  as  to  the  second 

1908  point  only.    The  power  to  suspend  free  admission  and  to  charge 

LivKBPooL  tor  entrance  to  the  park  on  seven  days  in  the  year  is  a  power  of 

^^TfoK^  control  given  to  the  corporation  as  the  custodians  of  the  park  in 

^'         the  public  interest.    The  existence  of  this  power  does  not  alter 
West  Dbbbt 
AB8E88MENT  thc  charactor  of  the  occupation ;  it  is  still  an  occupation  by  the 

imiTTBB.  p^yJg^  ^jjQ  cannot  be  occupiers  for  the  purposes  of  rating. 

The  legal  ownership  of  the  corporation  is  a  bare  trusteeship  for 

the  public,  who  have  the  beneficial  occupation.    Further,  the 

mere  existence  of  such  a  power,  apart  from  its  exercise,  is  not 

sufficient  to  make  the  occupation  (if  any)  by  the  corporation 

rateable,  and  the  only  evidence  of  exercise  of  the  power  was  that 

the  park  was  once  used  for  a  charitable  bazaar  fifteen  or  sixteen 

years  ago. 

Horridge^  K.C>,  in  reply.    The  corporation  cease  to  be  bare 

trustees  for  the  public  when  they  are  in  a  position  to  make  a 

profit. 

June  2.  Sib  Gorbll  Babnes,  Fbbsident.  In  order  to  appre- 
ciate the  points  which  we  have  to  decide  I  think  it  necessary  to 
state  concisely  the  facts  from  the  special  case.  A  poor  rate  was 
made  on  April  2,  1906,  by  the  overseers  for  the  township  of 
Walton,  in  which  rate  the  appellants,  the  Liverpool  Corporation, 
were  rated  as  occupiers  of  certain  lands  vested  in  them  and  appro- 
priated to  the  use  of  the  public  as  a  public  park,  known  as 
Stanley  Park,  and  also  of  certain  bowling  greens,  the  rate  being 
on  a  total  gross  value  of  298L  and  a  net  rateable  value  of  2791. 
The  basis  upon  which  the  rate  was  arrived  at  was  by  treating 
the  land  as  accommodation  land,  but  the  special  case  raises  the 
question  of  whether  the  land  is  rateable  at  all.  The  park  covers 
an  area  of  eighty -nine  acres  which  had  been  acquired  by  the  Liver- 
pool Corporation  under  the  powers  conferred  upon  them  by  the 
Liverpool  Improvement  Act,  1865,  and  the  question  for  our 
decision  turns  largely  upon  the  construction  of  that  Act.  One 
of  the  recitals  in  the  Act  is  important  and  runs  thus :  *^  And 
whereas  the  establishment  and  maintenance  of  public  parks, 
playgrounds,  and  places  of  recreation  by  the  corporation  would 
be  for  the  public  benefit  of  the  inhabitants  and  improvement  of 
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the  boroughy  and  it  is  expedient  that  the  oorporation  should  be       c.  a. 
empowered  to  provide  sach  public  parks,  playgrounds,  and  places       1908 
of  recreation."    I  need  refer  only  to  a  few  sections  of  the  Act.  livbbpool 
Sect.  6  deals  with  the  general  powers  of  the  corporation  to  take    ^^J^^" 
lands  for  new  streets,  and  s.  14  gives  the  power  to  acquire  land         «. 
for  public  parkei.    Under  the  latter  section  the  corporation  from  abbbssmbiit 
time  to  time  may  purchase  by  agreement  the  fee  simple  in  any  ^"•^J^^*- 
lands  which  they  may  think  suitable  for  public  parks  or  play-  '^^  ^naiOwit. 
grounds  and  places  of  recreation  for  the  inhabitants  of  the 
borough,  and  may  from  time  to  time,  as  they  think  fit,  lay  out 
and  appropriate  the  same,  or  any  part  or  parts  thereof  respec- 
tively, and  may   from  time  to  time  make  by-laws,  rules,  and 
orders  for  the  management  and  regulation  thereof,  and  of  persons 
resorting   thereto,  and   may  also  from  time  to  time  repeal, 
alter,  or  vary  their  by-laws.    I  may  notice  that  the  same  word 
'^  appropriate "  is  used  in  s.  15  with  regard  to  the  site  of  a 
church  which  is  to  be  taken  down.     Sect.  16  gives  power  to  the 
corporation  from  time  to  time  to  sell  and  absolutely  dispose  of 
or  demise  and  grant  upon  building  or  other  leases  for  such  term 
of  years  and  to  such  person  or  corporation  and  on  such  terms 
and  conditions  as  they  may  think  fit  all  or  any  part  of  the 
lands  to  be  acquired  by  them  under  the  authority  of  the  Act 
which  are  not  required  for  the  purposes  of  the  Act,  and  the 
corporation  are  to  apply  to  the  purposes  of  the  Act,  or  towards 
the  repayment  of  any  money  which  they  may  borrow  under  the 
authority  of  the  Act,  the  proceeds  of  any   such  sale  and  the 
annual  or  other  sums  or  rents  to  arise  from  any  such  lease.  Then 
s.  28  deals  with   the  application  of  Inoneys  received  by  the 
corporation  under  the  provisions  of  the  Act  **  from  the  proceeds 
of  the  sale  of  any  lands  which  may  have  been  purchased  by 
them  by  means  of  the  improvement  rate  or  money  borrowed  on 
the  credit  of  that  rate."    That  is  the  Act  under  which  this  park 
was  acquired. 

The  corporation  appear  to  have  taken  free  conveyances  from  the 
owners  of  land  of  a  slightly  larger  area,  namely,  ninety-nine  acres, 
but  ten  acres  were  disposed  of  in  ways  immaterial  to  this  case,  and 
eighty-nine  acres  were  appropriated  as  a  public  park,  which  was 
completed  and  laid  out  and  appropriated  in  1870,  when  by-laws 
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0.  A.       were  passed  for  its  regalation.    It  is  not  necessary  to  refer  at  any 

1908       length  to  these  by-laws,  for  they  were  repeated  in  another  form 

LivKBPooL  ^^  ft  Ifttoi'  ^ftte  either  under  the  Act  of  1865  or  under  a  later  Act 

^TWH^     of  1871.    The  park  was  opened  in  1870,  and  according  to  the 

V.         special  case  was  appropriated  and  devoted  to  the  purpose  of  public 

AsBiMSMBNT  rosort  and  recreation  and  for  use  and  enjoyment  by  the  public 

CoMMiTTBB.  subject  to  the  by-laws,  rules,  and  regulations  which  are  from 

ThePrwidwit.  ^[jj^q  ^Q  tjjjjg  made  by  the  city  council  for  its  regulation. 

The  Liverpool  Improvement  and  Waterworks  Act,.  1871,  con- 
tains some  sections  to  which  I  must  refer.  Sect.  52,  which 
occurs  in  that  part  of  the  Act  which  relates  to  parks,  provides 
that  the  corporation  may  make  by-laws  for  certain  purposes 
relating  to  parks  or  places  of  public  resort  or  recreation  under 
their  control,  of  which  the  most  important  for  the  purposes  of 
this  case  is  ''  for  regulating  the  days  and  hours  on  or  during 
which  any  footpath  into  or  through  the  park  or  place  may 
be  closed,  and  during  which  the  park  or  place  is  to  be  open  or 
shut,  and  the  terms  of  and  prices  for  admission  to  the  park  or 
place  on  any  special  occasion  ;  provided  that  the  days  on  which 
the  park  shall  be  shut  shall  not  exceed  seven  days  in  the  whole  in 
any  one  year,  and  that  on  all  other  days  no  footpath  shown  upon 
the  deposited  plans  as  substituted  footpaths  for  the  public  foot- 
paths respectively  authorized  to  be  stopped  up  shall  be  closed 
between  5  o'clock  in  the  morning  and  7  o'clock  in  the  evening 
from  September  80  to  April  1,  or  between  5  o'clock  in  the 
morning  and  10  o'clock  in  the  evening  on  any  other  days  except 
as  aforesaid."  Then  follow  a  good  many  other  purposes  for 
which  by-laws  may  be  made,  all  of  which,  so  far  as  is  material 
to  the  present  case,  seem  substantially  to  relate  to  the  good 
government  and  proper  protection  of  the  parks.  Then  s.  107, 
sub-s.  7,  provides  that  ''any  by-law  shall  not  take  effect 
until  it  is  allowed  by  one  of  Her  Majesty's  principal  Secretaries 
of  State  (who  may  allow  or  disallow  the  same  as  he  thinks 
proper  and  from  time  to  time  repeal  or  vary  the  same)."  The 
by-laws  at  present  in  force  are  those  of  1897,  of  which  by-law  8  is 
as  follows :  "  The  parks  or  any  part  thereof  may  be  closed  on  such 
days  (in  addition  to  any  days  on  which  the  parks  may  be  closed 
for  military  purposes  in  pursuance  of  s.  19  of  the  Liverpool 
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Improvement  Act,  1886)  not  exceeding  in  the  whole  seven  days       c.  a. 
in  any  one  year  consecutive  or  otherwise  as  the  corporation  may        1908 
by  giving  three  days*  notice  at  the  least  by  advertisement  in  a  LivBBPt>oL 
paper  published  in  the  city  direct,  and  the  corporation  may    cjorpora- 
charge  or  allow  any  person  or  persons  to  whom  the  use  of  the         v. 
parks  or  any  part  thereof  may  have  been  given  to  charge  for  assbssment 
admission  on  any  such  days  such  sum  as  the  corporation  may  Committbb. 
think  fit,  not  exceeding  five  shillings  for  each  person."    With  ThePreiident. 
regard  to  the  Liverpool  Improvement  Act,  1886,  s.  19  contains 
a  provision  that,  notwithstanding  anything  contained  in  s.  52  of 
the  Liverpool  Improvement  and  Waterworks  Act,  1871,  or  in  any 
by-laws  made  thereunder,  the  corporation  may  at  any  time  and 
from  time  to  time  close  any  public  park  or  recreation  ground 
under  their  control  or  any  part  thereof  for  such  periods  as  they 
may  think  fit  for  the  purpose  of  allowing  the  same  to  be  used 
for  military  purposes  by  any  of  Her  Majesty's  regular,  reserve,  or 
auxiliary  forces.     I  do  not  think  that  any  argument  based  on 
that  section  was  addressed   to  ua     I  have  now  substantially 
referred  to  all  the  Acts  and  by-laws  to  which  reference  must  be 
made  if  the  point  which  I  have  to  consider  is  to  be  made  plain. 
Paragraph  6  of  the  case  describes  at  some  length  what  has 
been  done  with   this   park,  but   I   may   state  this  generally. 
There  are  varieties  of  shrubs,  shelters,  pavilions,  and  so  forth, 
bowling  greens  and  an  aviary,  a  park  superintendent's  house, 
and  a  lodge  for  park  keepers— in  short,  what  is  usually  under- 
stood by  a  public  park.    Then  there  is  a  statement  in  paragraph  7 
to  which  I  must  refer :  ''  Pursuant  to  the  powers  conferred  on  the 
corporation  by  the  statutes  and  by-laws  hereinbefore  mentioned 
the  corporation  have  on  several  occasions  closed  the  park  to  the 
public  and  have  permitted  it  to  be  used  for  the  purposes  of  a 
fete  or  fancy  fair  in  aid  of  a  local  hospital.    The  corporation  did 
not  on  these  occasions  make  any  charges  for  admission  to  the 
park,  but  the  persons  who  were  so  permitted  to  use  the  park  did  in 
fact  make  certain  charges  for  admission.    Save  as  aforesaid,  the 
park  has  never  been  closed  to  the  public."     Apparently,  there- 
fore, for  thirty-eight  years  the  corporation  have  never  themselves 
exercised  the  power  of  closing  the  park  for  the  purpose  of  them- 
selves making  any  charge  on  any  special  occasion.     The  actual 
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0.  A.       cost  of  working  the  park,  taking  it  on  the  average  for  the  last 

1908       five  years,  appears  to  be  8525Z.,  and  there  is  a  small  income  to 

LivBBPooL  divide  daring  those  years  of  622. 10s.  per  annum ;  some  of  this 

^if?3^'    seems  to  have  been  derived  from  the  use  of  bowling  greens  which 

V-         are  let  to  clubs,  from  a  charge  for  a  bar,  and  other  small  items 

AB8B8SMSNT  of  reveuue.    In  these  circumstances  the  appellants  contend  that 

OoMMiTTEB.  ^^y  ^^^  jj^j  jjg^y^  ^  |j^^  jq  ^  ^^^^  -^  Tcspect  of  tho  park  and 

ThePmident.  bowliug  grcous,  ou  the  grouuds,  first,  that  they  were  not  the 
occupiers,  and,  secondly,  that,  if  they  were  such  occupiers,  they 
were  by  reason  of  the  matters  and  things  stated  in  the  ease  not 
liable  to  be  rated  in  respect  thereof.  The  respondents  contended 
that  the  appellants  were  in  occupation  of  the  said  park  and 
bowling  greens  and  were  liable  to  be  rated  in  respect  of  the 
same.  The  Divisional  Court  has  decided  in  favour  of  the 
corporation  and  has  quashed  the  rate.  From  that  there  is  this 
appeal. 

I  do  not  think  it  necessary  to  consider  the  cases  or  statutes  at 
any  length.  It  is  clear  that  the  corporation  can  only  be  rated 
if  they  are  occupiers  under  the  statute  of  Elizabeth ;  and  the 
further  point  can  be  raised  by  them,  that,  even  if  they  are 
occupiers  in  a  strict  sense,  there  was  no  beneficial  occupation 
within  the  meaning  placed  upon  that  term  by  decided  cases.  It 
was  practically  admitted  in  the  course  of  the  argument  that 
this  case  is  governed  by  Lambeth  Overseers  v.  London  County 
Council  (1),  unless  the  points  suggested  during  the  argument 
destroy  the  effect  of  that  decision  so  far  as  it  is  applicable  to  the 
particular  case.  One  of  these  points  depends  upon  the  construc- 
tion of  88.  14  and  16  of  the  Act  of  1866,  the  contention  of  the 
corporation  being  that  by  virtue  of  those  sections  they  have 
bought  and  appropriated  to  the  public  use  the  park  in  question, 
and  that  they  are  not  able  to  depart  from  that  appropriation, 
except  to  the  limited  extent  that  if,  in  laying  out  the  park,  it 
were  found  that  certain  small  portions,  or  trimmings,  of  the 
ground  were  not  necessary  for  the  park,  they  could  be  disposed 
of.  But  the  broad  point  is  that,  the  park  having  been  appro- 
priated to  the  public  by  the  corporation  under  s.  14  of  the  Act 
of  1865,  there  is  no  longer  any  power  to  sell  or  dispose  of  or  in 

(1)  [1897]  A  0.  625. 
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any  way  deal  with  that  park  except  by  using  it  for  the  public       c.  A. 
interest  and  for  the  open  use  of  the  public  as  that  park  is       1908 
required,  and  required  always  so  long  as  things  endure  on  their  livkbpool 
present  footing,  for  the  purposes  of  the  Act«    The  contention  on    oobpoba- 
the  other  side,  as  I  understand  it,  is  that  the  true  construction         «. 
of  the  sections  is  that  the  corporation  are  not  pledged  by  the  Ass^Jra^ 
appropriation  that  has  been  made ;   that  they  may  dispose  of  Committkb. 
this  ground  as  and  when  they  please  and  substitute  or  buy  ThePteddent. 
other  lands  or  deal  with  the  matter  as  they  think  most  suitable. 
The  whole  question  between  the  parties  is  therefore  one  of 
construction. 

In  my  opinion,  considering  the  Act  as  a  whole,  and  having 
especial  reference  to  s.  14  and  to  the  limitation  on  the  powers 
of  disposition  in  s.  16,  the  construction  contended  for  by  the 
corporation  is  correct ;  that  is,  as  one  would  expect  when  matters 
are  being  dealt  with  for  the  benefit  and  improvement  of  the  city, 
this  park  is  intended  to  be  dedicated  to  the  public  for  the 
public  use  alone.  If  the  view  which  I  take  of  the  construction 
of  the  Act  is  correct,  that  puts  an  end  to  the  case  except  upon 
one  point,  which  may  be  very  shortly  stated.  It  is  this :  by  virtue 
of  the  power  to  make  by-laws  conferred  by  the  Act  of  1866, 
amplified  possibly  by  the  like  power  in  s.  62  of  the  Act  of  1871, 
the  position  of  the  corporation  has  been  affected  by  turning  them 
from  being  persons  who  are  not  occupiers  into  persons  who 
are  occupiers.  I  say  that  for  this  reason:  in  considering  the 
first  question  I  ask  myself  what  is  the  logical  outcome  of  the 
different  contentions  on  the  two  sides,  and  having  regard  to  the 
principles  enunciated  in  Lambeth  Overseer$  v.  London  County 
Council  (1),  I  think  that,  if  the  evidence  of  the  corporation  is 
correct,  they  have  dedicated  and  appropriated  this  park  to  the 
public  use  and  cannot  withdraw  from  that  position.  That  being 
so,  they  are  not  occupiers,  but  mere  custodians  or  guardians 
of  the  property  for  the  public,  who  are  themselves  the  occupiers. 
I  think  that  the  position  would  be  different  if,  upon  the  terms 
of  this  statute,  the  corporation  had  immediate  power  of  dis- 
posal of  the  property,  for  there  would  then  be  no  appropriation 
to  the  public,  and  the  corporation  would  be  in  a  position  in  which 
(1)  [1897]  A.  0.  626. 
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c.  A.       they  could  utilize  the  ground  in  some  other  way,  probably  bene* 

1908       ficial.  The  logical  outcome,  therefore,  of  deciding  which  contention 

LivERFooL  is  correct  is  that  the  corporation  are  the  custodians  or  guardians, 

^^T^*^     and  the  public  the  occupiers,  of  this  park,  and  that  the  position  is 

V.  just  the  same  as  in  Hare  v.  Putney  Overseen,  (1) 
AssBseMENT  There  is  a  second  point  in  the  case,  which  is  that  by  virtue 
Committee,  ^j  ^^^  ^^^  itselt  the  corporation  have  taken  themselves  out  of 
ThePRBtdent  f^j^Q  position  of  being  mere  custodians  or  guardians,  because 
they  have  reserved  to  themselves  a  right  which  is  described 
as  being  a  right  of  occupation  during  seven  days  in  each 
year.  It  is  difiBcult  to  see  how  that  would  work  out.  If  it  were 
to  be  treated  as  reserving  a  right  of  occupation  for  a  particular 
day  or  for  any  seven  days  which  might  or  might  not  be  chosen, 
it  is  difficult  to  see  how  the  non-occupation  can  be  converted  into 
an  occupation  by  the  corporation  simply  because  they  have 
reserved  to  themselves  the  right  of  closing  the  park  for  seven 
days  in  the  year.  But  the  matter  does  not  rest  there,  for  in  my 
opinion  this  power,  which  is  contained  in  the  power  to  make  by- 
laws provided  in  s.  62  of  the  Act  of  1871,  is  really  part  and 
parcel  of  that  which  is  done  for  the  public  benefit  for  the 
purpose  of  regulating  the  park.  It  is  done  under  this  section, 
which  gives  power  to  make  by-laws  for  keeping  the  park  under 
proper  control,  one  of  them,  for  example,  giving  power  to  exclude 
the  public  on  special  occasions.  If  that  is  the  proper  view  to 
take  of  this  power,  there  is  no  real  interference  with  the  occu- 
pation of  the  public,  and  the  corporation  are  not  converted  into 
occupiers  by  reason  of  the  fact  that  on  special  occasions  the 
public  may  be  excluded,  which  means  that  on  special  occasions 
it  would  be  to  the  public  interest  that  there  should  be  a 
reservation  for  a  special  purpose.  I  do  not  wish  to  wander  from 
these  observations  into  what  might  prove  to  be  a  more  difficult 
inquiry,  from  which  I  think  Mr.  Macmorran  succeeded  in  keeping 
clear.  I  do  not  think  it  makes  any  difference  whether  this 
power  has  been  utilized  by  the  corporation  or  not :  assuming, 
however,  that  it  would  make  a  difference,  the  corporation  has 
not  in  fact  taken  any  step  to  utilize  its  powers  of  keeping  the 
park  open  for  a  special  occasion  and  charging  for  admission  on 

(1)  7  a  B.  D.  22.i. 
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such  occasion ;  they  have  not  in  fact  done  anything  that  conld  c.  a. 

convert  them  from  non-occupiers   into  occupiers  of  the  park.  1908 

Had  they  done  so,  the  question  might  arise  whether  their  livbepool 

occupation  could  be  one  which  was  capable  of  producing  a  ^^Jf^^' 

beneficial  result.     I  think  it  better,  however,  to  say  nothins:         ^' 

West  Debbt 
upon  that  head,  for  we  have  no  figures  before  us  to  serve  as  a  assebsmbht 

guide.     Speaking  broadly,  it  is  diflScult  to  see  how  the  corpora-  ^Q'"'"'''^'- 

tion  can  be  said  to  make  any  profits  if  the  admission  fees  which  T»»«P»wMent 

they  may  receive  are  set  against  the  cost  of  keeping  up  the  park. 

No  such  case  was  suggested  in  the  course  of  the  inquiry  which 

led  to  the  statement  of  the  special  case,  and  it  is  extremely 

doubtful  whether  such  a  case  could  be  made  out.    That  seems 

to  me  to  dispose  of  the  case.     Starting  with  what  is  practically 

an  admission  that  this  case  is  governed  by  Lambeth  Overseers  v. 

London  Comity  Council  (1),  unless  it  can  be  distinguished  on  the 

two  grounds  to  which  I  have  referred,  and  which  have,  I  think, 

been  disposed  of,  I  think  that  the  decision  of  the  Divisional 

Court  was  right  and  must  be  upheld. 

Flbtchbb  Moulton  L.J.  I  am  of  the  same  opinion.  The  case 
is  best  dealt  with  by  first  of  all  putting  out  of  sight  the  question 
of  the  seven  days  during  which  the  park  may  be  used  for  special 
purposes  and  then  considering  whether  the  existence  of  that 
power  makes  any  difference  to  the  liability  of  the  corporation. 
We  then  have  the  corporation  acquiring  the  fee  simple  of  certain 
lands  under  the  powers  of  s.  14  of  the  Liverpool  Improvement 
Act,  1865,  and  laying  them  out  and  appropriating  them  for  a 
public  park.  In  Lambeth  Overseers  v.  London  County  Council  (1) 
it  is  clearly  laid  down  by  the  House  of  Lords  that  there  is  in 
such  a  case  no  occupation  by  the  corporation  or  other  public 
body  owning  the  fee  simple  of  the  land.  Lord  Halsbury  L.G. 
says,  "  I  do  not  think  that  there  is  here  a  rateable  occupation 
by  anybody ;  the  *  public '  is  not  a  rateable  occupier  "  ;  and 
Lord  Herschell  says  substantially  the  same :  "  Moreover,  I  am 
not  satisfied  that  the  county  council  are  occupiers  of  this  park 
for  rating  purposes,  though  the  legal  possession  is,  no  doubt, 
vested  in  them.  They  seem  to  me  to  be  merely  custodians  or 
(1)  [1897]  A.  0.  626. 
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o«  A.       trustees  to  hold  it  and  manage  it  for  the  use  of  the  public."    We 
1908       start  therefore  with  this,  that  the  purpose  for  which  the  park  is 


TION 

r. 
Wb8t  Derby 


AB8B88MENT  of  tho  corporatiou  in  this  respect  because  under  that  section  they 

C^OMlfTT'FBB 

'  might  sell  and  dispose  of  the  land.    I  do  not  feel  sure  that  s.  16 


LivBBPooL  appropriated  is  not  one  which  makes  the  corporation  rateable 
^^^"•o^^-    occupiers  at  aU. 

Then  it  is  suggested  that  the  provisions  of  s.  16  alter  the  position 

rT  of 

B. 

m: 
u^i£^L.j.  does  enable  them  to  dispose  of  land  which  has  once  been  appro- 
priated for  a  public  park,  but  I  am  clear  that  it  does  not  give 
the  corporation  power  at  their  own  will  and  pleasure  to  sell  the 
park  or  any  portion  of  it.  All  that  they  may  sell  is  that  portion 
of  the  land  which  is  not  required  for  the  purposes  of  the  Act, 
and  beyond  question  this  land  is  not  only  appropriated  for  the 
purposes  of  the  Act,  but  is  required  as  much  as  it  ever  was  for  those 
purposes ;  s.  16  therefore  has  po  present  application  to  this  land, 
and  I  am  disposed  to  think  it  never  can  have.  But  we  are  only 
dealing  with  the  rate  for  a  particular  year,  and  I  say  without  the 
faintest  hesitation  that  throughout  the  whole  of  that  year  this 
land  was,  and  might  be  foreseen  to  be,  required  for  the  purposes 
of  the  Act,  and  it  was  therefore  as  entirely  free  from  the  pro- 
visions of  s.  16  which  empower  the  corporation  to  sell  as  if 
those  powers  were  not  to  be  found  in  the  Act  at  all.  Taking 
ss.  14  and  16  together,  I  incline  to  think  that  it  was  intended 
that  the  dedication  should  be  for  ever ;  in  any  event  it  is  a 
dedication  of  so  permanent  a  kind  that  no  doubt  can  exist 
that  the  occupation  during  the  year  under  consideration  was 
an  occupation  solely  as  a  public  park  under  statutory  powers 
and  restrictions.  That  being  so,  we  have  the  authority  of 
Lambeth  Overseers  v.  London  County  Council  (1)  for  saying  that 
such  an  occupation  is  not  a  rateable  occupation. 

Next,  has  the  nature  of  the  occupation  been  in  any  way  altered 
by  the  special  power  given  to  use  this  park  for  special  purposes 
on  a  small  number  of  days  in  the  year  ?  The  Act  of  1871  has 
been  appealed  to  by  both  sides  as  giving  the  power  to  use  the 
park  in  this  exclusive  way  for  not  more  than  seven  days  in  the 
year.  Beading  s.  62  of  that  Act,  I  do  not  find  that  it  purports  to 
increase  the  powers  of  user  ;  I  find  indeed  power  to  make  by-laws 
(1)  [1897]  A.  0.  626. 
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to  regulate  certain  uses,  but  no  increase  of  the  powers  of  user       o.  a, 
given  by  the  original  statute.    We  are  therefore  thrown  back        1908 
on  one  of  two  alternatives.    Either  a  user  such  as  this  is  Liverpool 
impliedly  granted  in  the  dedication  as  a  public  park,  or  it  is  not    Corpora. 
granted  at  all  by  any  of  the  previous  statutes ;  and  then  s.  62         «. 
must  be  read  as  meaning  that,  wherever  the  possession  of  land  assessment 
by  the  corporation  ik  such  as  to  permit  them  to  use  it  for  this  Committee. 
special  purpose,  they  may  make  by-laws  under  s.  62  to  regulate   uo^ft^f^j, 
such  user.    It  will  be  observed  that  s.  62  applies  generally  to 
land  possessed  by  the  corporation,  and  no  doubt  the  corpora- 
tion have  land  which  they  have  acquired  in  a  variety  of  ways. 
Of  some  they  may  be  possessors  of  the  freehold,  and  could,  if 
they  liked,  exclude  the  public  at  any  moment,  the  user  by  the 
public  being  purely  permissive :   such  lands  the  corporation 
would  naturally  have  the  power  to  use  for  this  special  purpose* 
and  under  s.  62  they  would  have  the  power  to  make  by-laws 
for  that  purpose.    But  s.  62  must  in  such  a  case  be  read  as 
meaning  that  where  the  corporation  have  power  to  use  the  land 
for  this  special  purpose  they  shall  not  do  it  for  more  than  seven 
days  in  the  year,  and  that  then  they  shall  be  empowered  to  make 
by-laws  with  regard  to  that  user.     Personally  I  prefer  the*other 
alternative,  namely,  that  a  moderate  and  properly  restricted  use 
of  this  sort  (although  of  an  exclusive  nature)  is  ancillary  to,  and 
not  excluded  by,  the  dedication  of  the  land  as  a  public  park.    If 
that  be  so,  the  provisions  of  the  Act  of  1866  which  entitled  the 
corporation  to  dedicate  the  land  as  a  public  park  impliedly  gave 
them  the  power  of  using  it  in  this  special  way,  because  it  is 
better  for  the  public  that  the  corporation  should  have  than  that 
they  should  not  have  these  moderate  powers  of  exclusion.    But  it 
does  not  make  the  occupation  by  the  corporation  a  beneficial 
occupation  or  inconsistent  with  the  dedication  as  a  public  park  : 
that  is  the  result  of    Lambeth    Overseers   v.   London   County 
Council.  (1)    I  prefer  this  alternative,  because  I  think  that  the 
view  of  the  Legislature  was  that  thesQ  powers  were  merely 
ancillary  to  the  possession  and  use  of  the  park,  and  therefore 
they  gave  power  to  make  by-laws  to  regulate  the  mode  of  user  in 
this  way,  and  I  am  confirmed  in  this  view  by  finding  that  in 
(1)  [1897]  A.  C.  626. 
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a  A.       1890  the  Legislature  passed  a  general  Act  applicable  to  all  places 
1908       outside  the  metropolis  which  gave  a  limited  power  of  this  nature 


LiYBBPooL  to  all  local  authorities  possessing  public  parks.    I  cannot  believe 

^^^'    that  by  such  a  general  Act  the  Legislature  intended  to  alter  the 
Tl        nature  of  the  possession  of  such  parks  by  public  authorities  so  as 

A88E88MSNT  to  mako  that  rateable  which  was  not  rateable  before.    I  think 
'  the  Legislature  only  intended  to  recognize  in  a  statutory  way 

iiJ^t^uj.  that  a  limited  power  of  this  kind  is  ancillary  to  the  user  of  the 
land  as  a  public  park,  and  that  accordingly  a  statutory  power  of 
regulation  ought  to  be  given. 

I  therefore  come  to  the  conclusion  that  this  power  of  user  for 
a  special  purpose  for  a  small  number  of  days  does  not  alter  the 
character  of  the  occupation,  or  render  it  rateable  where  it 
otherwise  would  not  be  so;  in  fact  it  is  on  the  same  footing 
with  the  grazing  rights  which  were  admitted  to  exist  in 
Lanibeih  Overseers  v.  London  Gownty  CouncU.(l)  Grazing  rights 
are,  in  themselves,  essentially  of  the  nature  of  a  beneficial 
occupation ;  but  the  House  of  Lords  there  recognized  that  such 
matters  as  grazing  rights  and  the  power  to  erect  band-stands 
(which  amounts  to  an  exclusion  of  the  public  from  the  site  where 
they  are  erected)  were  reasonable  powers  for  increasing  the 
public  user  and  public  enjoyment  of  the  park,  and  were  in  no 
sense  antagonistic  to  the  complete  dedication  of  the  park  as  a 
public  park.  For  these  reasons  I  think  that  the  existence  of  this 
power  does  not  alter  the  character  of  the  occupation,  which 
remains  unrateable,  just  as  it  was  in  Lambeth  Overseers  v.  London 
County  CounciL  (1) 

Fabwbll  L.J.  I  am  of  the  same  opinion.  By  clause  5  of  the 
special  case  it  is  found  that  on  May  14,  1870,  the  city  council 
declared  the  park  open  to  the  public  and  appropriated  to  their 
use,  subject  to  the  reservations  in  the  by-laws.  In  my  opinion 
from  that  day  these  lands  and  every  part  thereof  must  be  held 
in  perpetuity  to  the  use  of  the  public  and  are  therefore  not 
rateable. 

On  the  construction  of  the  Act  I  have  very  few  words  to  add. 
The  preamble  shews  that  the  intention  was  to  establish  and 
(1)  [1897]  A.  C.  625. 


VvrmAX  L.  J. 
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maintain  public  parks,  playgrounds,  and  places  of  recreation  by       c.  a. 

the  corporation  for  the  benefit  of    the  inhabitants  and  the       1908 

improvement  of  the  borough.    Sect.  14  gives  a  power  to  acquire  livkbpool 

by  purchase  the  fee  simple  and  to  appropriate  the  same  or  any  ^^^* 

part  thereof  for  public  purposes.    It  is  to  be  noted  that  the         « 

"Wkat  Dbrbt 
power  to  purchase  and  the  power  to  appropriate  are  co-extensive  absessmbnt 

and  fitted  in  the  one  with  the  other:  there  is  no  power  to  cJommittm. 

appropriate ''  the  same  or  any  interest  therein/'  but  it  is  the  whole 

of  the  fee  simple  purchased  which  is  to  be  appropriated.    When 

we  come  to  s.  16,  it  must  be  borne  in  mind  that  s.  6  gives  the 

power  of  acquiring  land  for  other  purposes  and  that  the  Lands 

Clauses  Acts  are  incorporated,  and  that  s.  16  is  neither  more  nor 

less  than  a  surplus  land  section ;  in  fact,  the  words  used  are 

those  used  in  the  preamble  to  the  fasciculus  of  sections  in  the 

Lands  Clauses  Act,  1845,  which  deal  with  surplus  lands.    The 

words  ''from  time  to  time"  of  course  do  not  apply  so  as  to 

cut  down   the  appropriation   which  has   already  been  made, 

but  refer  to  the  lands  acquired  under  the  Act  or  from  time 

to  time,   not  necessarily   all  at  one   time,    either   for  parks 

or   roads   and    streets,  which  are  mentioned  in  s.   6 ;    those 

words  create  no  difficulty.     The  rest  of  the  section  simply 

provides  that  the  corporation  may  sell  all  or  any  part  of  the 

lands  to  be  acquired  by  them  under  this  Act  which  shall  not  l)e 

required  for  the  purposes  of  this  Act.    This  land,  having  already 

been  irrevocably  appropriated,  can  no  longer  fall  within  those 

words.     The  corporation  can  no  more  treat  as  surplus  lands 

under  this  section  part  of  this  park  than  a  railway  company  can 

so  treat  part  of  its  permanent  way  ;   it  is  required  for  the 

purposes  of  the  undertaking.     The  appropriation  is  an  act  done 

and  made  once  for  all,  and,  when  made,  is  conclusive.    That 

being  so,  the  case  falls  within  the  principle  of  Lambeth  Overseers 

V.  London  County  Council.  (1) 

Then,  does  the  provision  as  to  the  seven  days  make  any 
difference  ?  In  my  opinion  it  does  not.  The  by-laws,  which 
must  be  allowed  by  the  Secretary  of  State,  are  for  the  good 
management  of  the  park  as  dedicated  to  the  public.  I  can  find 
nothing  to  warrant  the  suggestion  that  the  corporation  are  to 
(1)  [1897]  A.  0.  625. 
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0.  A.       be  allowed  to  use  the  park  on  those  days  for  their  own  profit. 
1908       The  objeot  appears  to  me  to  be  to  enlarge  the  public  benefits 


FarwnU  L.J. 


LiyBBPooL  intended  to  flow  from  its  use  as  a  park  by  allowing  the  park  to 

^T^K^     be  utilized  during  the  seven  days  for  some  charitable  or  public 

*•         purpose  for  which  a  small  charge  may  be  made,  or  possibly  to 

A88B88MBMT  euablc  tho  corporation  themselves  to.  recoup  the  expense  to 

which  they  may  be  put  by  holding  some  show  there  which 

may  be  of  general  public  interest.  I  very  much  doubt  whether 
on  the  true  construction  of  these  by-laws  the  corporation  are 
entitled  to  use  the  park  for  the  purpose  of  making  a  profit  for 
themselvesi  and  I  incline  to  think  that  the  Attorney-General 
might  successfully  interfere  to  prevent  their  doing  so.  This 
power  of  making  a  charge  is  only  inserted  as  it  were  parentheti- 
cally in  a  number  of  by-laws  for  the  better  regulation  of  the 
park  as  a  public  park;  but  assuming  that  by  a  strained  con- 
struction it  could  be  held  to  include  a  right  in  the  corporation 
to  make  a  charge  for  entry  for  their  own  profit,  they  have  never 
in  fact  done  so,  and  I  am  unable  to  see  how  the  mere  existence 
of  such  a  power,  assuming  it  does  exist,  can  turn  that  which 
according  to.  Lambeth  Overseers  v.  London  County  Council  (1)  is 
not  an  occupation  by  the  corporation  into  an  occupation  for 
their  own  benefit ;  it  only  enlarges  to  a  very  small  extent  that 
power  of  exclusion  and  of  making  charges  which  was  found  in 
Lambeth  Overseers  v.  London  County  Council  {1)  by  excluding 
during  the  night  and  by  making  the  charges  which  were  referred 
to  in  that  case.  I  think  that  the  present  case  is  governed  by 
Lambeth  Overseers  v.  London  County  Council.  (1) 

Appeal  dismissed. 

Solicitors  for  assessment  committee:  Sharpe,  Parker  d  Co., 
for  Cleaver,  Holden  d  Co.,  Liverpool. 

Solicitors  for  corporation :    F.  Venn  d  Co.,  for  E.  R.  Pickmere, 
Liverpool. 

(1)  [1897]  A.  C.  625. 

W.  J.  B. 
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BLOOR,    Appellant   v.  BECKENHAM    URBAN    DISTRICT        1908 
COUNCIL,  Rbbpondbnts.  ^""V^- 


Local  Oovemment — Street — Sewer — SaUef action  of  Urban  AtUhority— Evidtnce 
—PuUic  Health  Act,  1876  (38  <fe  39  Vict.  c.  56),  «.  160. 

In  a  road  vhich  was  a  street  within  s.  160  of  the  Public  Health  Act, 
1875,  but  which  was  not  a  highway  repairable  by  the  inhabitants  at 
large,  an  urban  authority  in  1881,  at  the  cost  of  the  rates,  constructed  a 
sewer  for  soil  only,  the  surface-water  from  the  road  and  the  adjoining 
houses,  both  before  and  after  1881,  being  carried  away  by  channels  at 
the  side  of  the  road.  In  1904,  there  having  been  no  change  since  1881 
in  the  number  or  character  of  the  adjoining  houses,  the  urban  authority 
gave  notice  under  s.  160  to  the  frontagers  in  the  road  to  construct  a 
sewer  in  the  road  for  the  purpose  of  carrying  away  the  surface-water. 
The  frontagers,  contending  that  the  road  was  not  a  street  not  sewered 
to  the  satisfaction  of  the  urban  authority  within  s.  160,  did  not  comply 
with  the  notice,  and  on  their  default  the  urban  authority  themselyes 
constructed  the  sewer  and  sought  to  charge  the  expenses  on  the 
frontagers : — 

ffeld^  that  it  was  a  question  of  fact  for  the  justices  whether  the  road 
was  a  street  not  sewered  to  the  satisfaction  of  the  urban  authority,  and 
that  the  fact  that  the  urban  authority  had  themselyes  constructed  a 
sewer  in  the  road  in  1881,  and  had  done  nothing  further  with  regard  to 
the  drainage  of  the  road  until  1904,  did  not  as  a  matter  of  law  preclude 
the  justices  from  finding  as  a  fact  on  the  evidence  that  in  1904  the  road 
was  not  sewered  to  the  satisfaction  of  the  urban  authority. 

Case  stated  by  justices  for  the  petty  sessional  division  of 
Bromley  in  Kent. 

The  facts  stated  in  the  case  were  in  substance  as  follows: 
The  appellant  was  the  owner  of  premises  within  the  respondents* 
district  fronting  on  Eingswood  Road,  which  was  a  street  within 
the  meaning  of  s.  150  of  the  Public  Health  Act,  1876  (1),  but 
which  was  not  a  highway  repairable  by  the  inhabitants  at  large. 

(1)  The  Public  Health  Act,  1876  and  if  such  notice  is  not  complied 

(38  &  39  Vict.  c.  66),  by  s.  160  gives  with,    the    urban    authority    may 

power  to  an  urban  authority,  if  a  execute  the  works  themselves  and 

street  (not  being  a  highway  repair-  recover     the    expenses    from    the 

able  by  the  inhabitants  at  large)  is  frontagers   in   such   proportion    as 

not  sewered  to  their  satisfaction,  to  may  be  settled  by  the  surveyor  of 

give  notice  to  the  owners  or  occupiers  the  urban  authority,  or  (in  case  of 

of  premises  fronting,  adjoining,  or  dispute)  by  arbitration  in  manner 

abutting  on  the  street  to  sewer  it ;  provided  by  the  Act. 

2  Y  2  2 
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1908       Up  to  the  year  1881  the  soil  sewage  of  the  houses  abutting  on 

bloob      Kingswood  Road  was  drained  into  cesspools,  and  the  surtace- 

Bbokenham  ^**^^  'r^^    *^®  houses  and  gardens  and  from  the  road  was 

Urban      carried  away  by  channels,  which  had  been  constructed  at  the 
Council.  ./      j  ... 

side  of  the  road  when  it  was  originally  laid  out  by  the  owners  of 

the  land  upon  which  the  road  was  made,  into  a  ditch  at  the 

northern  end  of  the  road  and  into  a  gully  at  the  southern  end, 

from  which  gully  it  was  carried  by  means  of  pipes  into  a  culvert 

and  thence  into  a  river.    The  gully  and  pipes  had  not  been 

constructed  by  and  had  never  been  cleaned  or  repaired  by  the 

respondents. 

In  1878  the  Beckenham  Local  Board,  the  then  local  authority 
of  the  respondents'  district,  commenced  to  carry  out  schemes  for 
the  drainage  of  the  district,  at  the  cost  of  the  rates,  into  the 
metropolitan  system  of  sewers,  which  is  a  dual  system  whereby 
surface-water  is  drained  by  means  of  separate  sewers  from  those 
by  which  soil  is  drained ;  and  in  1881  a  contract  was  made 
between  the  board  and  a  contractor  for  the  construction  of  soil 
and  surface-water  sewers  in  Kingswood  Boad  and  other  roads  in 
a  part  of  the  district  known  as  Shortlands.  On  October  14, 
1881,  the  board  resolved  that,  as  Kingswood  Boad  and  certain 
other  roads  in  Shortlands  were  not  repairable  by  the  public  at 
large,  the  surface-water  drains  should  be  omitted  from  those 
roads,  and  that  notice  of  that  intention  should  be  given  to  the 
contractor.  Accordingly  the  surface-water  sewer  provided  for  in 
the  contract  was  not  constructed  in  Kingswood  Boad,  but  the 
soil  sewer  was  constructed,  and  the  expense  thereof  was  defrayed 
by  the  board  out  of  the  rates.  The  soil  sewer  was  a  nine-inch 
pipe,  and  from  the  time  of  its  completion  until  July  6, 1904,  the 
rainfall  from  the  roofs  and  curtilciges  of  the  houses  abutting  on 
the  road  for  the  most  part  percolated  into  the  ground,  the 
remainder  reaching  the  roadway,  where  it  was  carried  away  by 
the  channels  on  each  side  of  the  road. 

The  carrying  capacity  of  the  soil  sewer  was  sufficient  to  take 
all  the  surface-water  of  the  road  and  of  the  houses  and  gardens ; 
but  the  sewer  was  not  such  a  sewer  as  would  have  been  con- 
structed had  it  been  intended  to  take  both  soil  and  surface-water, 
and,  except  such  surface-water  as  might  have  percolated  into  or 
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through  joints  vhioh  had  ceased  to  be  water-tight,  no  surface-       1908 
water  from  the  road  or  the  houses  or  gardens  had  been  drained      bloob 
into  or  by  means  of  the  sewer.  No  means  whereby  surface-water  beckbnham 
could  be  drained  into  the  sewer  were  provided  when  it  was  con-     Urban 
strncted,  and  the  sewer  was  never  intended  for  the  drainage 
of  surface-water  as  well  as  for  the  drainage  of  soil.   Evidence 
was,  however,  given  on  behalf  of  the  appellant,  which  was  not 
eontradicted,  that   at  the  time  of  the  notice  of  July  5,  1904, 
hereinafter  referred  to,  the  whole  of  the  surface-water  could  have 
been  drained  into  the  sewer  by  means  of  gullies,  and  adequate  pro- 
vision for  the  prevention  of  flooding   could   have   been  made 
by  the  construction  of   storm-water  outlets,  and  in  this  way 
the  entire  system  of  drainage  of   the  road  could   have   been 
rendered  satisfactory  at  a  less  cost  than  by  the   construction 
of  the  second  sewer  hereinafter  referred  to. 

In  1891  the  board  resolved  that  notices  should  be  served 
under  s.  160  of  the  Public  Health  Act,  1876,  upon  the  owners 
of  premises  abutting  on  a  portion  of  the  road  requiring  them 
to  execute  certain  repairs  to  the  road  with  a  view  to  the  road 
being  subsequently  taken  over  and  maintained  by  the  parish. 
The  surveyor  to  the  board  reported  as  to  the  cost  which  would 
be  incurred  to  put  the  road  into  satisfactory  repair  and  to 
properly  drain  it,  and  as  to  the  further  cost  which  would  be 
necessary  to  complete  it  to  the  full  extent  required  by  s.  160 
so  as  to  allow  of  the  road  being  taken  over.  The  board  recom- 
mended that  notices  should  be  served  under  s.  160  calling  on 
the  owners  to  carry  out  the  complete  work,  but  in  consequence 
of  a  memorial  from  the  frontagers  by  which  they  undertook 
to  carry  out  the  necessary  repairs  and  to  maintain  the  road 
afterwards,  the  board  resolved  to  suspend  the  issue  of  the 
notices. 

In  1904  the  attention  of  the  respondents  was  drawn  to  the 
condition  of  the  road,  and  it  was  alleged  by  the  frontage 
owners  that  it  was  impossible  for  them  to  drain  the  surface- 
water  from  their  lands ;  and,  on  March  14,  19Q4,  the  respon- 
dents resolved  that  notices  should  be  served  on  the  whole  of 
the  frontage  owners  to  provide  efficient  surface-water  drainage, 
and  in  pursuance  of  this  resolution  the  respondents  on  July  6, 
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1908       1904,  by  a  notice  in  writing  required  the  respective  owners 

Bloob      of  the  premises  fronting,  adjoining,  or  abutting  upon  Kings- 

BEOKmiHAM  ^^^  ^*^  ^  sewer  the  same  within  the  time  and  in  the 

Dbban     manner  specified  in  the  notice  and  according  to  the  deposited 

plans  and  sections.    The  work  required  by  the  notice  was  the 

construction  of  a  sewer  in  the  road  for  the  purpose  of  carrying 

away  surface-water  therefrom. 

The  notice  was  not  complied  with,  and  subsequentiy  the 
respondents  constructed  the  surface-water  sewer.  The  propor- 
tion due  from  the  appellant  of  the  expenses  incurred  in  carrying 
out  the  work  was  601.  IBs.  6d.,  which  sum  he  had  not  paid,  and  in 
respect  of  the  non-payment  thereof  the  respondents  preferred  a 
complaint  against  the  appellant. 

Between  Jxme  28,  1881,  and  July  5,  1904,  there  had  been  no 
change  in  the  number  or  character  of  the  houses  abutting  upon 
the  road  or  in  the  character  of  the  road  itself,  and,  except  that 
the  condition  of  the  road  owing  to  the  want  of  surface-water 
drainage  had  become  worse,  the  requirement  thereof  as  to 
sewerage  had  not  increased  or  materially  changed,  and  no 
sewage  or  surface-water  drained  into  it  from  any  other  place. 

The  surface-water  of  part  of  Eingswood  Boad  was  still  drained 
into  the  culvert,  and  no  rtotices  under  s.  150  had  been  served  in 
respect  of  that  part  of  the  road. 

On  the  part  of  the  appellant  it  was  contended  that  the  respon- 
dents had  no  power  by  the  notice  to  require  the  appellant  to 
sewer  the  road  as  therein  specified  or  to  make  the  apportion- 
ment upon  or  to  recover  the  amount  thereof,  or  any  part  of  the 
same,  from  him,  on  the  ground  that  on  July  6,  1904,  the  road 
was  not  a  street  not  sewered  to  the  satisfaction  of  the  urban 
authority  within  the  meaning  of  s.  160  for  the  reasons  following: 

(a)  In  1881  the  then  urban  authority  had  sewered  the  road ; 

(b)  the  sewer  then  made  had  then  become,  and  until  July  5, 
1904,  had  remained,  vested  in  the  urban  authority  for  the  time 
being ;  (c)  such  authority  from  the  time  when  they  had  sewered 
the  road  in  1881  until  July  5,  1904,  had  not  required  or 
attempted  to  require  the  respective  owners  or  occupiers  of  the 
premises  fronting,  adjoining,  or  abutting  on  the  road  or  any 
part  thereof  to  sewer  the  same;  and  (d)  upon  the  facts  above 
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stated  the  road  had  been  and  was  sewered  to  the  satisfaction  of        190S 
the  urban  atfthority  prior  to  and  upon  July  6,  1904.  bloob 

On  the  part  of  tlie  respondents  it  was  contended  that  it  was  a  ^  ^ 
question  of  fact  for  the  determination  of  the  justices  whether  or  Ubbajt 
not  when  the  Beckenham  Local  Board  had  constructed  the  soil 
sewer  in  the  Eingswood  Boad  the  road  was  completely  sewered 
to  their  satisfaction,  and  whether  or  not  the  road  had  ever  prior 
to  the  passing  of  the  resolution  of  March  14,  1904,  become 
sewered  to  the  satisfaction  of  the  board  or  of  the  respondents ;  that 
until  provision  was  made  by  the  construction  therein  of  a  sewer 
for  the  drainage  of  surface-water  therefrom  the  road  was  never  in 
fact  completely  sewered,  and  the  respondents  were  not,  therefore, 
when  they  passed  the  resolution  of  March  14,  1904,  debarred 
from  expressing  dissatisfaction  with  the  way  in  which  the  road 
was  drained  and  from  resolving  that  it  was  not  sewered  to  their 
satisfaction. 

The  justices  decided  that  it  was  a  question  of  fact  whether  on 
July  6, 1904,  Eingswood  Boad  was  a  street  not  sewered  to  the 
satisfaction  of  the  urban  authority  for  the  district  within  s.  160 
of  the  Public  Health  Act,  1876,  and  they  decided  that  the  road 
was  such  a  street,  and  they  ordered  that  the  appellant  should 
pay  to  the  respondents  601.  16«.  6^.,  together  with  interest  and 
costs.  The  question  for  the  opinion  of  the  Court  was  whether 
the  justices  were  justified  in  so  holding. 

Macmorran,  K.C.  (Heher  Hart  with  him),  for  the  appellant.  On 
the  facts  stated  in  the  case  the  justices  were  bound  to  hold  as  a 
matter  of  law  that  this  road  was  not  a  street  not  sewered  to  the 
satisfaction  of  the  respondents,  and  that  the  respondents  had, 
therefore,  no  power  in  1904  to  require  the  frontagers  to  put  in  a 
sewer  under  s.  160.  Applying  the  doctrine  laid  down  in  BoneUa 
V.  Twickenliam  Local  Board  {1),  ijie  fact  that  the  urban  authority 
themselves  constructed  a  sewer  in  the  road  in  1881  and  took  no 
further  step  in  connection  with  the  drainage  of  the  road  and  the 
adjoining  houses  until  1904  raises  a  presumption  of  law  that  the 
road  was  sewered  to  their  satisfaction.    It  is  suggested  that, 

(1)  (1887)  20  Q.  B.  D.  63. 
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1908  because  the  sewer  constracted  in  1881  was  only  a  soil  sewer,  the 
Bloob  respondents  are  not  preeladed  from  now  reqairing  the  oonstmc- 
BioKENHAM  ^^^^  ^'  ^  sarface-water  sewer,  but  there  is  no  distinction  in  the 
UsBAH  ^ct  of  1875  between  different  kinds  of  sewers,  and  the  frontagers 
coald  under  s.  21  have  insisted  on  draining  their  surface-water 
into  the  soil  sewer.  The  dual  system  of  sewers  was  first  dealt 
with  by  s.  9  of  the  Private  Street  Works  Act,  1892,  which,  if 
adopted,  supersedes  s.  150  of  the  Act  of  1875.  If  it  be  said  that 
the  absence  of  a  surface-water  sewer  in  1881  is  proof  that  the 
local  authority  could  not  in  1881  have  been  satisfied  that  the 
road  was  sewered,  the  answer  is  twofold :  First,  that  a  street 
may  be  sewered  to  the  satisfaction  of  the  urban  authority  even 
though  the  sewer  is  in  fact  incomplete  or  imperfect:  Hom$ey 
Local  Board  v.  Davis  (1) ;  Rishton  v.  Hadingden  Corporation  (2)  ; 
JVil'^J^^low  Urban  District  Council  v.  Sidebottom  (8) ;  secondly,  the 
channels  at  the  side  of  the  road  which  carried  off  the  surface- 
water  were  themselves  sewers :  Wilkinson  v.  Llandaff  and  Dinas 
Powis  Rural  District  Council  {4);  and  therefore  there  were  sewers 
in  the  road  for  both  soil  and  surface  water,  with  which  the 
urban  authority  were  satisfied. 

R.  C.  Olen  {A.  A.  Bethune  with  him),  for  the  respondents.  It 
is  a  question  of  fact  in  each  case,  and  it  was  so  treated  in  Bonella 
V.  Tidckenhani  Local  Board  (5),  whether  a  street,  in  respect 
of  which  the  urban  authority  are  seeking  to  put  in  force 
s.  150,  has  been  sewered  to  their  satisfaction.  It  may  be  that 
where  an  urban  authority  has  had  a  sewer  within  its  district  for 
a  long  time  without  expressing  dissatisfaction  with  it,  as  in 
BoneUa's  Case  (5),  that  is  evidence  that  the  urban  authority  are 
satisfied  with  it;  but  on  the  facts  found  in  the  present  case 
it  cannot  be  said  that  there  was  not  some  evidence  on  which  the 
justices  could  find  that  this  road  was  not  sewered  to  the  respon- 
dents' satisfaction.  Wilkinson  v.  Llandaff  and  Dinas  Powis  Rwral 
District  Council  (4)  does  not  touch  the  point  raised  in  this  case. 
The  Court  there  were  not  dealing  with  s.  150,  and  there  were 
reasons  why  it  was  not  open  to  the  local  authority  to  deny 

(1)  [1893]  1  Q.  B.  766.        (3)  (1906)  6  L.  G.  R.  80. 

(2)  [1898]  1  a  B.  294.         (4)  [1903]  2  CH.  695. 

(5)  20  Q.  B.  D.  63. 
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that  the  channel  was  a  sewer.  [He  referred  to  Kinson  Pottery       1908 

Co.  V.  Poole    Corporation  (1) ;  WaUhamstow   Local  Board    v.      bloob 
S(aine*.(2)]  BeokSjham 

[He  was  stopped.]  Ubbak 

Macmorran,  K.C.y  replied. 

LoBD  Alvhbstonb  G.J.  This  case  raises  a  question  of  some 
di£Qcalty,  and  one  which  certainly  deserves  to  be  carefully 
considered,  having  regard  to  the  able  arguments  which  have 
been  addressed  to  us  on  both  sides.  The  contention  of  the 
appellant  is,  in  substance,  that,  upon  the  facts  stated  in  the  case, 
the  justices  ought  to  have  held  as  a  matter  of  law,  or  as  so  con- 
clusively proved  in  fact,  that  they  had  no  right  to  come  to  a 
different  conclusion,  that  the  road  had  in  1881  been  sewered  to 
the  satisfaction  of  the  respondents'  predecessors,  the  local  board; 
and  that  the  respondents  were,  therefore,  not  entitled  in  1904  to 
put  in  force  the  provisions  of  s.  150  of  the  Public  Health  Act, 
1875. 

It  is  important  in  the  first  place  to  ascertain  what  was 
the  question  which  the  justices  put  to  themselves.  [The 
learned  Chief  Justice  read  the  contention  of  the  respondents  and 
the  finding  of  the  justices  set  out  above,  and  continued : — ]  In 
my  opinion  it  cannot  be  said,  after  that  clear  statement  of  the 
contention  and  the  finding,  that  the  justices  did  not  consider  the 
proper  question.  The  difficulty  which  I  felt  during  Mr.  Mao- 
morran's  argument,  which  was,  however,  removed  by  Mr.  Glen, 
was  whether  upon  the  facts  it  could  be  contended  that  the  board 
had  not  in  1881  practically  decided  that  the  sewer  which  was 
then  constructed  was  a  sufficient  sewer ;  and  at  first  I  was  inclined 
to  think  that  the  judgments  in  WiUcinion  v.  Llandaffand  Dinoi 
PowU  Rural  Diitrkt  Council  (8)  supported  the  argument  of  the 
appellant,  on  the  ground  that  if  the  channels  at  the  side  of  this 
road  were  to  be  regarded  as  sewers  for  the  purpose  of  the  surface- 
water  drainage,  as  the  channel  was  held  to  be  in  the  Llandaf 
Case  (8),  then  there  was  in  1881  a  complete  sewerage  system  in 
the  road  with  which  the  board  was  then  satisfied.    But,  upon 

(1)  [1899]  2  a  B.  41.  (2)  [18M]  2  Oh.  606. 

(3)  [1903]  2  Oh.  695. 
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1908  conBideration,  I  do  not  think  that  either  the  Vainiaff  C7a«e(l). 
Bloob  or  Kinion  Pottery  Co.  v.  Poole  Corporation  (2)  has  any  very 
Bbokihham  ^^^  bearing  upon  this  case,  for  in  neither  of  those  cases  was 
Uabak  the  Court  considering  the  provisions  of  s«  160,  and  the  observa- 
—  tions  in  the  former  case  as  to  a  channel  at  the  side  of  a  road 
c.j!  being  a  sewer  were  made  with  regard  to  the  duty  of  a  local 
aathority  to  prevent  the  channel  from  becoming  a  ntiisance  or 
dangerous  to  health,  and  in  the  latter  case  the  question  turned 
on  the  liability  of  the  owner  of  premises  who  had  allowed  dirty 
water  to  pass  from  his  premises  into  a  surface-water  drain. 
In  my  opinion  neither  of  these  decisions  helps  us  in  the 
present  case.  In  considering  the  question  raised  by  this  case, 
one  cannot  exclude  the  fact  that  this  road  has  never  been  taken 
over  by  the  local  authority.  It  is  true  that  the  local  authority 
did  in  1881  cause  a  soil  sewer  to  be  constructed  in  the  road.  It 
is  possible  that  when  they  ordered  that  to  be  done  they  might 
have  acted  under  s.  160,  and  I  am  not  sure  that,  if  they  had 
then  acted  under  s.  160,  dififerent  considerations  might  not 
have  arisen,  but  it  is  clear  that  there  was,  in  fact,  no  step 
taken  under  s.  160  until  the  notices  were  given  in  July,  1904. 
If,  on  the  facts  proved,  we  are  bound  to  hold  as  a  matter  of  law 
that,  when  the  local  authority  caused  the  sewer  for  soil  purposes 
to  be  constructed  in  1881  they  must  be  taken  to  have  been 
satisfied  that  the  road  was  sufficiently  sewered,  it  follows  from 
the  decision  in  Bonella  v.  Twickenham  Local  Board  (8)  that  the 
respondents  cannot  now  be  heard  to  say  that  they  are  not 
satisfied.  But  what  are  the  facts?  The  case  states  what 
happened  in  li381.  The  local  board  had  contemplated  the  con- 
struction of  surface-water  drains  in  this  very  road,  and  they 
entered  into  a  contract  for  their  construction,  and  it  is  quite 
clear,  therefore,  that  at  that  time  they  did  not  consider  that  a 
sewer  for  soil  purposes  only  would  be  all  that  was  required, 
because  in  the  resolution  of  October,  1881,  it  is  stated  that  the 
reason  for  abandoning  the  surface-water  drain  was  that,  the 
roads  not  being  repairable  by  the  inhabitants  at  large,  it  was  not 
considered  necessary  to  put  in  surface-water  drains.    Then  the 

(1)  [1903]  2  Oh.  696.  (2)  [1899]  2  Q.  B.  41. 

(»)  20  Q.  B.  D.  63. 
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question  came  up  again  in  1891,  and  the  board  were  advised        lOOS 
that,  in  order  to  make  up  and  drain  the  road  so  that  it  could  be      bi^oob 
taken  over,  a  certain  expenditure  would  have  to  be  incurred,  bbckekham 
The  board  thereupon  resolved  that  that  should  be  done,  and  that    J^^^^j^ 

notices  should  be  served  on  the  frontagers  under  s.  150,  but  in       

consequence  of  the  memorial  from  the  frontagers,  who  undertook        o.j. 
to  do  the  necessary  repairs  and  to  maintain  the  road,  the  board 
agreed  to  suspend  the  service  of  the  notices  under  s.  150.    These 
facts,  in  my  opinion,  all  go  to  prove  that  nothing  has  been  done 
by  the  local  authority  to  shew  that  they  were  in  fact  satisfied  in 
1881  that  the  road  was  sufficiently  sewered.    I  quite  agree  that 
where  a  sewer  has  been  made  in  a  road  and  the  road  is  subse- 
quently taken  over  by  the  local  authority,  then,  as  Lord  Esher 
said  in  BoneUa  v.  Twickenham  Local  Board  (1),  **il  after  the 
lapse    of   a  reasonable   time    they   have  done  nothing   and 
expressed  no    view   on   the   subject,    I  think  that   must   be 
taken,  for  the  purpose  of  the  application  of  those  sections,  to 
be  conclusive  as  a  matter  of  fact  that  at  that  time  they  were 
satisfied  with  the  sewer  for  the  purposes  for  which  it  was 
then  used " ;  but  it  would  be  going  much  further  to  apply 
that  doctrine  to  a  case  where,  upon  the  facts  proved,  it  is  clear 
that  at  two  definite  periods,  namely,  in  1881  and  1891,  the 
road  was  not  sewered  to  the  satisfaction  of  the  local  authority 
and  that  they  only  abstained  for  special  reasons  from  putting 
s.  150  into  force,  the  reason  on  the  last  occasion  being  that  they 
were  requested  by  the  frontagers  not  to  do  so ;  and  now  those 
same  frontagers,  or  their  successors,  contend  that  on  the  prin- 
ciple laid  down  in  BoneUa  v.  Twickenham  Local  Board  (1)  the 
local  authority  must  be  assumed  to  have  been  satisfied,  with  the 
existing  sewer,  aind  that  they  therefore  cannot  now  act  under 
s.  150.    I  think  that  it  is  impossible  to  say  that  the  justices  were 
wrong  in  considering  as  a  question  of  fact  whether  or  not  there 
was  evidence  that  the  road  had  ever  been  sewered  to  the  satis- 
faction of  the  local  authority.    I  think  the  justices  had  power  to 
deal  with  the  question  as  one  of  fact,  and  on  their  findings  of  fact 
this  appeal  must  be  dismissed. 

(1)  20  Q.  B.  D.  63,  at  p.  66. 
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1908  Darling  J.    I  am  of  the  same  opinion  and  for  the  same 

Bloob      reasons. 
t, 
Bbokenham       „  _      - 

Urban         Button  J.    I  agree* 

^^™o'^-  Appeal  dismiised. 

Solicitors  for  appellant :  Ford^  Lloyd,  Bartlett  <t  Michelmore. 
Solicitor  for  respondents :  R.  Borrowman. 

F.  O.  B. 


1908  [COURT  OF  CRIMINAL  APPEAL.] 

^^y^'  THE  KING  V.  TATE. 

Oriminal  Law — Evidence  of  Accompliee — AhBence  of  CorroboraHon — Omiisian 
of  Judge  to  caution  Jury  ^Effect  of  on  Conviction. 

Where  a  prisoner  is  oonvioted  upon  the  unoorroborated  eyidenoe  of  an 
aooomplioe  the  Court  of  Criminal  Appeal  may  quash  the  oonYiction  if 
the  judge  at  the  trial  omitted  to  oaution  the  jury  against  oonyicting 
upon  suoh  evidence. 

Appeal  to  the  Court  of  Criminal  Appeal  against  a  conviction. 

The  prisoner  was  indicted  before  Phillimore  J.  for  sodomy 
with  a  boy.  The  case  for  the  prosecution  was  rested  upon  the 
evidence  of  the  boy,  who  was  sixteen  years  of  age  and  a  con- 
senting party.  The  only  corroboration  of  his  evidence  that  was 
relied  upon  by  the  prosecution  was  the  fact  that  when  the  prisoner 
was  formally  charged  with  the  offence  by  a  police  constable  at 
the  time  of  his  arrest  he  made  no  reply.  The  prisoner  was 
called  as  a  witness  at  the  trial,  and  denied  the  whole  of  the 
boy's  statements.  The  judge,  when  directing  the  jury,  omitted 
to  advise  them  that  they  ought  not  to  convict  upon  the  uncor- 
roborated testimony  of  an  accomplice,  and  simply  left  it  to  them 
to  say  which  of  the  two  stories  they  believed.  The  jury  found 
the  prisoner  guilty,  and  the  judge  sentenced  him  to  five  years' 
penal  servitude.    The  prisoner  appealed  against  the  conviction. 

Brodrick,  for  the  prisoner.  The  judge  misdirected  the  jury  in 
omitting  to  caution  them  against  convicting  upon  the  unsupported 
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evidence  of  the  boy,  who  was  an  accomplice  in  the  offence.    And       1908 
there  was  no  sufficient  corroboration  of  his  evidence.     Mere       rbz 
non-denial  of  the  charge  cannot  be  regarded  as  in  the  nature  of      r^./^^ 
an  admission  of  guilt. 

W.  H.  Nash,  for  the  Grown.  The  omission  on  the  part  of  the 
judge  to  caution  the  jury  was  admittedly  a  departure  from  a 
well-established  practice.  But  the  giving  of  the  caution  is  matter 
only  for  the  discretion  of  the  judge,  and  the  neglect  to  give  it 
will  not  affect  the  validity  of  the  conviction.  In  In  re  Meunier(l) 
Gave  J.  said  :  *'  No  doubt  it  is  the  practice  to  warn  the 
jury  that  they  ought  not  to  convict  unless  they  think  that  the 
evidence  of  the  accomplice  is  corroborated ;  but  I  know  of  no 
power  to  withdraw  the  case  from  the  jury  for  want  of  corrobo- 
rative evidence,  and  I  know  of  no  power  to  set  aside  a  verdict  of 
guilty  on  that  ground."  Moreover,  there  was  here  in  fact  cor- 
roboration of  the  boy's  evidence  in  the  fact  of  the  prisoner's  silence 
when  charged.  An  innocent  person  when  charged  with  a  crime  of 
this  nature  would  presumably  indignantly  repudiate  it.  In  Reg. 
V.  Cramp  (2),  where  the  prisoner  was  indicted  for  administering 
noxious  drugs  to  a  woman  with  intent  to  procure  miscarriage, 
the  only  evidence  against  the  prisoner  besides  that  of  the  woman 
was  that  of  her  father,  who  deposed  that  he  said  to  the  prisoner, 
''I  have  here  those  things  which  you  gave  my  daughter  to 
procure  abortion,"  and  that  the  prisoner  did  not  deny  the 
charge.  Denman  J.  directed  the  jury  that  that  afforded  some 
corroboration. 

Brodrick  in  reply. 

The  judgment  of  the  Gourt  (Lord  Alverstone  G.J.,  Ridley  and 
Darling  JJ.)  was  delivered  by 

Lord  Alvebstons  G.J.  Li  this  case  we  are  asked  to  set  aside 
the  conviction  of  the  prisoner  upon  the  ground  that,  the  prosecu- 
tion being  based  upon  the  evidence  of  an  accomplice,  the  judge 
misdirected  the  jury  in  omitting  to  tell  them  that  in  the  absence 
of  substantial  corroboration  they  ought  to  acquit.  I  agree  with 
Mr.  Nash  that  there  is  no  definite  rule  of  law  that  a  prisoner  can- 
not be  convicted  on  the  uncorroborated  evidence  of  an  aocoftiplice, 

(1)  [1804]  2  a  B.  415,  at  p.  418.  (2)  (1880)  14  Goz,  0.  0.  390. 
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1908  and  probably  Cave  J.  did  not  state  the  law  too  strongly  when  he 
iii^  said  in  In  re  Meunier{l) : "  It  is  not  the  law  that  a  prisoner  must 
.jt^^^g  necessarily  be  acquitted  in  the  absence  of  corroborative  evidence; 
for  the  evidence  must  be  laid  before  the  jury  in  each  case.  No 
donbt  it  is  the  practice  to  warn  the  jury  that  they  ought  not  to 
convict  unless  they  think  that  the  evidence  of  the  accomplice  is 
corroborated ;  but  I  know  of  no  power  to  withdraw  the  case  from 
the  jury  for  want  of  corroborative  evidence,  and  I  know  of  no 
power  to  set  aside  a  verdict  of  guilty  on  that  ground  "  ;  but  I 
think  he  ought  to  have  added, ''  assuming  that  the  jury  was 
cautioned  in  accordance  with  the  ordinary  practice."  In  my 
opinion  it  is  of  the  highest  importance  that  the  jury  should  be  so 
directed.  In  Taylor  on  Evidence,  10th  ed.  p.  688,  the  practice  is 
thus  stated — ''Judges  ....  in  their  discretion,  generally  advise 
a  jury  not  to  convict  a  prisoner  upon  the  testimony  of  an  accom- 
plice alone ;  and  although  the  adoption  of  this  practice  will  not 
be  enforced  by  a  Court  of  Beview,  its  omission  will,  in  most  cases, 
be  deemed  a  neglect  of  duty  on  the  part  of  a  judge.  Considering 
too  the  respect  which  is  always  paid  by  the  jury  to  such  advice 
from  the  bench,  it  may  be  regarded  as  the  settled  course  of 
practice  not  to  convict  a  prisoner,  excepting  under  very  special 
circumstances,  upon  the  uncorroborated  testimony  of  an  accom- 
plice." That  appears  to  me  to  be  a  correct  statement  of  the 
practice.  And  in  Bussell  on  Crimes,  6th  ed.  vol.  8,  p.  646,  it  is 
said  that,  although  the  practice  in  strictness  rests  only  upon  the 
discretion  of  the  judge  at  the  trial,  '*  it  may  be  observed  that  the 
practice  in  question  has  obtained  so  much  sanction  from  legal 
authority,  that  it  'deserves  all  the  reverence  of  law,'  and  a 
deviation  from  it  in  any  particular  case  would  be  justly  considered 
of  questionable  propriety." 

In  the  present  case  the  judge  did  not  direct  the  jury  in  accord- 
ance with  the  settled  practice,  but  told  them  that  the  question 
for  them  was  which  of  the  two  witnesses  they  believed,  the 
boy  or  the  prisoner,  thereby  leading  them  to  suppose  that 
if  they  believed  the  accomplice's  story  they  might  properly  con- 
vict although  his  evidence  was  entirely  without  corroboration. 
Under  these  circumstances  we  are  of  opinion  that  there  has  been 
(1)  [1894]  2  a  B.  415,  at  p.  418. 
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a  miscarriage  of  justice,  and  that  the  conviction  should  be  set       1908 
aside.  rbz 

We  should  not,  however,  have  taken  this  view,  notwithstanding  .p ^^ 
the  judge's  departure  from  the  practice,  if  we  thought  that  there 
was  in  fact  substantial  corroboration  upon  the  evidence.  But  in 
our  opinion  there  was  no  such  corroboration.  What  was  relied 
upon  by  the  prosecution  as  corroboration  was  the  fact  that  the 
prisoner,  when  formally  charged  by  the  police  constable,  made 
no  reply.  It  may  be  that  in  some  cases  the  absence  of  an 
indignant  repudiation  of  a  charge  might  be  some  corroboration, 
but  we  do  not  think  it  was  so  under  the  circumstances  of  the 
present  case.  In  the  case  of  Reg.  v.  Cramp  (1)  there  was  some- 
thing more  than  a  mere  charge  of  a  crime;  there  was  a  statement 
by  the  person  making  it  that  he  had  in  his  possession  the 
evidences  of  the  prisoner's  guilt,  a  statement  which  might  reason- 
ably be  expected  to  call  forth  a  reply  from  an  innocent  person. 

Conviction  quashed. 

Solicitor  for  prisoner:   The  Registrar  of  the  Court  of  Criminal 
Appeal. 

Solicitor  for  prosecution :  Solicitor  to  the  IWeasury. 

(1)  14  Cox,  0.  0.  390, 

J.  P.  0. 
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C.A.  [IN  THE  CX)UBr  OP  APPEAL.] 


1908 
July  9. 


In  re  A  DEBTOR,  478  of  1808. 

Bankruptcy — Bankruptcy  Notice — Validity  ^Mistake  in  Amount  of  Intereti^^ 
Formal  Defect —Bankruptcy  Act,  1883  (46  di  47  Vict,  c  62),  s.  4, 
sub'S.  I  (g);  9*  143,  auh'i,  1. 

A  bankruptoy  notioe  required  payment  of  a  certain  anm  as  being  the 
balance  claimed  to  be  due  on  a  final  judgment.  In  the  margin  of  the 
notioe  there  was  a  statement  of  how  the  balance  was  arriyed  at,  namely, 
debt  so  much,  interest  so  much,  amount  credited  to  debtor  so  much. 
It  appeared  that  the  interest  was  wrongly  calculated  and  that  the 
notice  claimed  12. 6«.  td,  in  excess  of  the  amount  due  from  the  debtor : — 

Held,  that  the  mistake  in  the  amoimt  of  interest  was  not  a  formal 
defect  or  irregularity  which  could  be  remedied  under  s.  143  of  the 
Bankruptcy  Act,  1883,  and  that  the  bankruptcy  notice  was  bad. 

In  re  Bates,  (1887)  4  Morr.  192,  considered. 

Appbal  from  a  receiving  order  made  by  one  of  the  registrars 
of  the  Court  of  Bankruptcy. 

On  April  8, 1908,  the  petitioning  creditors  served  on  the  debtor 
a  bankruptcy  notice  in  the  usual  form  claiming  payment  of  the 
sum  of  9841.  Is.  Id.  as  being  the  balance  due  on  a  final  judgment 
obtained  by  the  petitioning  creditors  against  the  debtor  on 
June  27,  1906.  In  the  margin  of  the  notice  there  was  the 
following  statement  of  the  way  in  which  the  balance  was 
arrived  at: — 

Debt £1480  14  10 

Interest 101    2    4 


1581  17    2 
Credit  pursuant  to  order  of  March  10, 

1908    .        .        .        ,        .        .        .      645    8    1 


986    9    1 
Further    credit    pursuant    to    Master's 

directions  of  March  26,  1907     .        •  2    2    0 


£984    7    1 


It  appeared  that  the  interest  was  wrongly  calculated  and  that 
the  total  sum  due  for  interest  was  991.  16«.  lOdL  instead  of 
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1012.  SU.  4d.,  the  result  being  that  the  petitioning  creditors       o.a. 
claimed  11.  6s.  6d.  in  excess  of  the  amount  due  to  them.    The       1908 
debtor  having  failed  to  comply  with  this  notice,  a  bankruptcy   ^  dkbtob, 
petition  was  presented  against  him.    The  petition  was  opposed       ^^  ^'• 
by  the  debtor  on  the  ground  that  the  bankruptcy  notice  was 
invalid. 

The  registrar  overruled  the  debtor's  objection,  being  of 
opinion  (1.)  that  this  was  a  case  to  which  the  maxim  ''De 
minimis  non  curat  lex"  applied,  and  (2.)  that  it  was  covered 
by  In  re  Bates  (1),  which  shewed  that  a  mistake  of  this  kind 
was  a  mere  formal  defect  within  s.  148,  sub-s.  1,  of  the  Bankruptcy 
Act,  1888  (2),  and  he  made  a  receiving  order  against  him. 

The  debtor  appealed. 

Hajisell,  for  the  debtor.  This  bankruptcy  notice  is  bad  because 
it  claims  a  small  sum  in  excess  of  that  which  is  due  under  the 
judgment.  That  is  not  a  mere  formal  defect  which  can  be 
remedied  under  s.  148  of  the  Bankruptcy  Act,  1888.  It  must 
be  borne  in  mind  that  bankruptcy  notices  are  to  be  construed 
with  great  strictness  by  reason  of  the  penal  consequences  which 
arise  therefrom :  In  re  Collier  (8) ;  In  re  0.  C.  S.  (4)  The 
maxim  "De  minimis  non  curat  lex"  has  no  application  to  a 
case  where  the  bankruptcy  notice  includes  a  claim  for  which 
there  is  no  foundation.  In  re  Bates  (1)  has  never  been  followed, 
and  it  has  been  distinguished  and  adversely  criticized  in  In  re 
JV/iMer,  Ex  parte  Miller,  (5)  It  was  wrongly  decided  and  ought 
to  be  overruled.  .  It  is  also  inconsistent  in  principle  with  two 
unreported  cases — In  re  Beach  {6),  a  decision  of  the  Ck)urt  of 
Appeal,  and  In  re  ThreadkeU  (J),  a  decision  of  the  Divisional 
Ciourt — ^both  of  which  are  directly  in  point.  In  In  re  Beach  (6) 
the  bankruptcy  notice  included,  in  addition  to  the  costs  of  the 

(1)  4  Morr.  192^  and    that   the   injustioe  oannot  be 

(2)  Sect  143,  Bub-8.  1,  provides :      remedied    by    any   order    of    that 
'*  No  proceeding  in  bankruptcy  shaU      Court." 

be  invalidated  by  any  formal  defect  (3)  (1891)  8  Morr.  80. 

or  by  any  irregnkrity,  unless  the  (4)  [1904]  2  K.  B.  161. 

Oourt  before  which  an  objection  is  (6)  (1893)  10  Morr.  183. 

made  to  the  prooeeding  is  of  opinion  (6)  Dec.  6,  1900. 

thai  sabstantial  injustice  has  been  (7)  Nov.  10,  1906. 
caused  by  the  defect  or  irregularity, 
Yoi..  n.  1908.                                 2  Z  2 
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a  A.       action,  a  sum  of  2L  16«.,  the  costs  of  an  onsaccessfol  attempt  by 

1908       the  debtor  to  set  aside  the  jadgment  on  which  the  notice  was 

A  Dkbtob,  founded.   In  In  re  Threadkell  (1)  the  notice  omitted  to  give  credit 

In  re.      {^j.  ^  g^JQ  ^{  ^  p^^  ^£^  ^^  judgment  debt.  In  both  cases  it  was 

held  that  the  notice  was  invalid  and  that  the  mistake  in  the 

amount  due  was  incapable  of  being  cured  by  amendment.   There 

is  therefore  no  ground  for  this  receiving  order. 

[Ebnnbdy  L.J.  referred  to  In  re  Johnean.  (2)] 

That  case  does  not  apply,  because  there  the  debtor  could 
ascerbiin  from  the  notice  itself  the  true  amount  of  the  debt. 

Whinney,  for  the  petitioning  creditors.  There  is  here  a  mere 
error  of  calculation,  and  no  injustice  has  been  done  to  the  debtor. 
The  bankruptcy  notice  in  the  margin  shews  how  the  balance  is 
arrived  at,  and  the  debtor  was  not  embarrassed  by  it  This  is  a 
formal  defect  within  s.  143,  sub-s.  1.  In  re  Beach  (S)  is  dis- 
tinguishable because  there  the  additional  costs  included  in  the 
notice  were  due  under  a  separate  order,  whereas  here  the  mistake 
is  in  something  which  is  accessory  to  the  judgment  debt  In  re 
Bates  (4)  is  still  good  law.  In  re  MiUer  (5)  itself  affirms  the 
principle  that  a  mistake  as  to  amount  may  be  a  formal  defect, 
Yaughan  Williams  J.  treating  the  question  as  one  of  degree. 

[Gozbns-Habdt  M.B.  The  learned  judge  was  not  then  in  a 
position  to  overrule  In  re  BtUee  (4),  but  it  is  clear  that  he  did 
not  approve  of  it.] 

Sect.  143  was  applied  in  In  re  Low  (6)  and  In  re  Wenham,  (7) 
The  registrar  was  right  in  treating  this  as  a  case  in  which  the 
maxim  '*  De  minimis  non  curat  lex  "  applies. 

Gozbns-Habdy  M.B.  This  appeal,  though  it  relates  only  to  a 
small  amount,  undoubtedly  raises  a  point  of  importance.  The 
petitioning  creditors  obtained  a  final  judgment  against  the 
debtor.  Certain  sums  were  either  paid  or  allowed  by  way  of 
set-off  so  that  the  amount  of  the  judgment  debt  was  reduced.  A 
bankruptcy  notice  was  served  on  the  debtor,  and  in  the  margin 

(1)  Nov.  10»  1906.  (4)  4  Mozr.  192. 

(2)  (1883)  26  Ch.  D.  112.  (5)  10  Moir.  183. 

(3)  Deo.  6,  1905.  (6)  [1896]  1  Q.  B.  734. 

(7)  [1900]  2  a  B.  698. 
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of  that  notice  there  are  inserted  certain  figures  which  bring  out  c.  A. 
the  result  that  a  sum  of  9842. 7s.  Id.  is  the  balance  of  the  amount  1908 
due  on  the  final  judgment.  The  bankruptcy  notice  proceeds  in  adbbtob, 
the  usual  form  requiring  payment  and  stating  that  a  non-  ^^^ 
compliance  with  the  bankruptcy  notice  will  involve  the  con-  oou/m-^mj 
sequences,  which  to  some  extent  are  penal  consequences,  of  bank- 
ruptcy. The  amount  claimed  in  the  bankruptcy  notice  was  not 
due.  There  was  a  mistake  in  the  calculation  of  interest.  For 
the  present  purpose  I  care  not  what  the  precise  amount  of  the 
mistake  was.  It  was,  I  believe,  between  one  and  two  pounds. 
But  putting  aside  the  question  of  amount,  this  was  a  bankruptcy 
notice  which  said  **  If  you  do  not  pay  a  judgment  debt  which  is 
due  and  also  a  further  sum  which  is  not  due  you  are  liable  to  be 
made  bankrupt."  It  is  said  that  is  a  formal  defect  which  can 
be  set  right  under  s.  148,  sub-s.  1,  of  the  Bankruptcy  Act,  1888, 
and  that  we  ought  to  disregard  it  or  treat  it  as  formal 
and  amend  the  bankruptcy  notice  and  allow  the  bankruptcy 
proceedings  to  go  on.  On  principle  I  am  not  prepared 
to  accede  to  that  argument.  I  cannot  regard  it  as  a  mere 
formal  defect  that  you  claim  payment  from  a  man  of  that  which 
never  was  due  from  him.  It  is  not  necessary  to  say  that  there 
was  any  attempt  on  the  part  of  the  petitioning  creditors  wilfully 
to  exact  payment  of  that  which  they  knew  was  not  due.  My 
judgment  does  not  depend  upon  that.  It  seems  to  me  that  a 
defect  of  this  kind  is  substantial,  that  it  is  not  formal,  and  does 
not  fall  within  the  language  of  s.  148.  Bo  much  in  point  of 
principle.  I  think,  however,  that  when  we  consider  the 
authorities,  both  reported  and  unreported,  to  which  our  attention 
has  been  called,  the  matter  has  really  been  decided  (or  us.  The 
first  case  to  which  we  have  been  referred  is  the  case  of  In  re 
Bate$  (1),  in  which  there  was  a  judgment  debt  for  4461.  and 
execution  was  issued,  but  the  goods  were  claimed  by  a  third 
party,  and  an  interpleader  order  was  obtained  whereby  on  pay- 
ment of  20Z.  into  Court  by  the  claimant  the  sheriff  was  directed 
to  withdraw,  the  effect  of  which  was  that  execution  could  not 
have  been  levied  for  more  than  4262.  A  bankruptcy  notice  was 
given  requiring  payment  of  the  full  amount  of  the  debt.    There 

(1)  4  Morr.  192. 
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c.A.       were  other  points  in  the    case  which  I  need   not   refer  to. 
1906       Mathew  J.  there  said :  *'  Then  it  is  farther  said  that  the  notice 


A  dbbtob,  claims  the  whole  amount,  and  it  is  contended  that  execution  has 
'^^'      at  any  rate  been  stayed  as  to  202.    Bat  that  is  in  my  opinion  a 
couauBMxdj  formal  defect  which  the  Court  is  bound  to  correct."     I  only 
pause  to  say  that  in  that  case  the  full  amount  was  due  although 
execution  could  not  have  been  levied  for  more  than  4261.    He 
goes  on  to  say, ''  No  substantial  injustice  has  been  caused,  and 
the  mistake  ought  to  be  remedied."    Cave  J.  says,  ''  Both  the 
objections  taken  relate  in  my  opinion  to  mere  formal  defects, 
and  nothing  more ;   4262.  at  any  rate  was  unpaid,  and  the  debtor 
did  not  pay  or  give  security."    That  was  in  1887.    In  1898  the 
matter  again  came  before   a  Divisional  Court,  consisting  of 
Yaughan  Williams  and  Gainsford  Bruce  JJ.,  in  the  case  of  In  re 
Miller,  Ex  parU  Miller.  (1)    There  Yaughan  Williams  J.,  dis- 
cussing In  re  Bates  (2),  says,  '*  I  cannot  help  saying — and  I  think 
I  ought  to  say — that  in  my  opinion  the  judgment  of  Mathew  T. 
in  In  re  Batee,  Ex  parte  Lindsey  (2),  goes  very  far  indeed  when  it 
says  that  a  mistake  of  202.  in  the  notice  is  a  mere  formal  defect." 
The  Court  of  Appeal  in  In  re  O.  C.  S.  (8)  explained,  not  for  the 
first  time,  the  extreme  importance  of  great  strictness  in  dealing 
with  bankruptcy  notices.    Yaughan  Williams  L.J.,  referring  to 
the  case  of  In  re  Collier  (4),  in  which  Cave  J.  had  laid  down  that 
principle,  said:  ''In  that  decision  I  concurred.    I  have  ever 
since  declined  to  allow  an  amendment  of  a  bankruptcy  notice 
except  in  the  case  of  a  merely  formal  defect."    Acting  on  that 
principle,  the  Court  declined  to  allow  an  amendment  of  the  bank- 
ruptcy notice,  the  claim  being  not  for  something  which  was  not 
due,  but  for, two  judgment  debts  in  one  notice.    It  was  held  that 
the  strictness  applicable  to  bankruptcy  notices  ought  to  prevail 
and  that  the  Court  ought  not  to  interfere  by  way  of  amendment. 
The  matter  again  came  before  the  Court  of  Appeal  in  December, 
1906,  in  In  re  Beach,  where  there  was  a  mistake  in  the  bank- 
ruptcy notice  of  a  sum  of  22.  16<.    Final  judgment  had  been 
obtained  against  Beach,  and  the  bankruptcy,  notice  included  a 
sum  of  82.  If.  for  costs.    The  total  costs  due  under  the  judgment 

(1)  10  Morr.  1S3.  (3)  [1904]  3  E.  B.  161. 

(2)  4  Morr.  192.  (4)  8  Morr.  80. 


Oosens-Hwiy 
M.R. 
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were  only  61.  6«.,  bnt  Beaoh  had  attempted  to  set  aside  the       g.a. 

judgment  on  groands  which  are  not  material  for  the  present        1908 

purpose.     Thai   application  was  dismissed    with  costs,  which    a  Debtor, 

amomited  to  22.  16«.,  and  those  costs  were  added  to  the  judgment       ^211' 

debt.    The  Court  held  that  the  addition  of  that  21. 15s.y  although 

it  was  admittedly  due  from  Beach,  rendered  the  bankruptcy 

notice  bad  and  that  it  ought  not  to  be  amended.    We  have  been 

furnished  with  a  very  short  note  of  the  judgment  given  by 

Yaughan  Williams  L.J.  allowing  the  appeal,  declining  to  amend 

the  bankruptcy  notice,  and  saying,  in  effect,  that  it  was  not  a 

formal  detect  which  ought  to  be  remedied  under  s.  148.    We 

have  also  been  furnished  with  a  note  of  another  judgment  on 

the  same  subject  in  the  case  of  In  re  Threadkeli,  before  a 

Divisional  Oourt  consisting  of  Bi^ham  and  A.  T.  Lawrence  JJ., 

on  November  10,  1906,  and  there  the  same  principle  was  laid 

down  very  strongly.    The  mistake  in  that  case  was  the  omission 

to  give  credit  for  a  sum  of  2Z.  ofif  the  judgment  debt.    In  re 

Bates  (!)  was  relied  on,  but  the  learned  judges  in  the  Divisional 

Court  said  that  this  was  not  a  formal  defect  at  all.    It  was  a 

claim  against  the  debtor  of  a  sum  which  in  fact  never  was  due, 

and  in  their  opinion  that  was  a  defect  which  could  not  be 

remedied.    Both  on  principle  and  on  authority  it  seems  to  me 

that  when  you  find  a  notice  including  in  the  claim  for  payment 

a  sum  which  is  not  due  from  the  debtor  at  all,  that  is  not  a  mere 

formal  defect  within  s.  148,  sub-s.  1.    The  appeal  must  therefore 

be  allowed. 

Fabwbll  L.  J.  I  am  of  the  same  opinion.  This  is  a  statutory 
jurisdiction,  and  the  statute  must  be  strictly  followed.  Sect.  4, 
Bub-s.  1,  of  the  Bankruptcy  Act,  1888,  says  that  a  debtor 
commits  an  act  of  bankruptcy  if  (among  other  things)  (g)  a 
creditor  obtains  a  final  judgment  against  him  and  serves  on  him 
a  bankruptcy  notice  requiring  him  to  pay  the  judgment  debt  **  in 
accordance  with  the  terms  of  the  judgment "  and  the  debtor  fails 
to  comply  with  such  notice.  Sect.  148,  sub-s.  1,  enables  the  Court 
to  remedy  any  mere  formal  defect  or  irregularity  in  the  notice. 
I  cannot  tlunk  it  is  a  mere  formal  defect  to  include  in  a 

(1)  4  Um.  192. 


690  KING'S  BENCH  DIYIBION.  [1908] 

c.  A.       bankruptcy  notice  not  only  the  amount  payable  under  the  judg- 
1908       ment,  but  also  a  sum  which  is  not  due  and  owing  at  all,  and  which 

A  dbbtob    ^^^  debtor  has  no  means  of  seeing  on  the  face  of  the  notice  is  not 
In  re.      due  and  owing.     In  re  Johnson  (1)  was  a  different  case,  inasmuch 

nvwdiL.j.    as  upon  the  notice  and  the  schedule  combined  it  was  plain  that 
the  right  amount  of  the  debt  could  be  ascertained,  although  in 
the  body  of  the  notice  the  wrong  amount  was  stated.   Cotton  L.J. 
there  said :  *^  In  my  opinion  the  error  in  the  statement  of  the 
debt  in  the  present  case  was  simply  a  *  formal  defect/  and  I  am 
satisfied  that  no  injustice  whatever  has  been  caused  to  the 
appellant  by  it.    He  had  the  means  of  correcting  the  error  and 
no  injustice  has  been  done  to  him."    I  take  that  to  mean  that 
on  the  face  of  the  document  read  as  a  whole  the  debtor  could  see 
the  mistake  for  himself,  and  therefore  no  injustice  was  done. 
In  this  case  there  is  nothing  whatever  upon  the  face  of  the  notice 
to  tell  one  that  the  interest  has  been  wrongly  calculated  and  that 
too  much  has  been  asked.    The  case  is  on  all  fours  with  In  re 
ThreadkeU^  and  I  desire  to  adopt  a  passage  in  Bigham  J.'s 
judgment  as  my  own.    He  says  this :  ''  In  this  case  the  creditor 
had  obtained  a  final  judgment  against  the  debtor  and  had  served 
a  bankruptcy  notice  under  the  Act,  but  a  notice  which  required 
him  to  pay  a  sum  of  40<.  in  excess  of  the  amount  due  on  the 
judgment,  and  in  my  opinion  non-compliance  with  this  notice 
could  never  constitute  an  act  of  bankruptcy  at  all.     It  must  be 
remembered  that  proceedings  under  this  Act  have  the  most 
grievous  consequences  not  only  for  the  debtor  but  for  other 
people  " ;  and  then  he  expresses,  as  I  understand  him,  his  dissent 
from  the  judgment  of  Maihew  and  Gave  JJ.  that  an  excess  of 
201.  could  be  treated  as  a  formal  defect.    I  also  feel  great 
difficulty  in  following  that  case.    I  do  not  myself  see  on  the 
wording  of  the  Act  that  we  are  entitled  to  treat  as  a  formal 
defect  a  demand  for  a  sum  in  excess  of  the  judgment  when  the 
Legislature  says  that  the  bankruptcy  notice  must  be  a  notice 
requiring  payment  in  accordance  with  the  terms  of  the  judgment. 

Ejbnnbdy  L.J.    I  agree.  It  seems  to  me  that  this  case  is  covered 
by  authority ;  and  if  we  had  to  decide  this  case  entirely  apart 

(1).  25  Oh.  D.  112. 
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from  authority  I  think  that  this  notice  ought  to  be  held  bad.  o.  a. 
The  only  way  in  which  it  is  suggested  that  the  decision  appealed  1908 
from  can  be  supported  is  by  holding  that  a  misstatement  in  the  a  Dbbtob, 
bankruptcy  notice  of  the  amount  due,  which  on  the  face  of  the  ^*^^' 
document  there  is  certainly  no  opportunity  of  the  debtor  seeing  to  Kennedy  l.j. 
be  merely  a  slip,  is  either  a  formal  defect  or  an  irregularity  within 
8. 148,  sub-s.  1,  of  the  Bankruptcy  Act,  1888.  To  my  mind  a  formal 
defect,  with  all  respect  to  the  judges  who  decided  In  re  Bates  (1), 
cannot  include  a  misstatement  as  to  the  amount  upon  which  the 
creditor  bases  his  claim ;  and  such  a  misstatement  certainly  is 
not  an  irregularity.  In  In  re  Johnson  (2),  which  was  a  decision 
under  the  Bankruptcy  Act,  1869,  s.  82,  which  was  in  substance 
the  same  as  s.  148,  sub-s.  1,  it  was  pointed  out  that,  though  it  was 
true  that  there  was  in  the  body  of  the  notice  a  mistake  as  to  the 
amount  due  under  the  judgment,  it  was  obviously  a  clerical 
mistake — 242.  for  74Z. — because  the  notice  went  on  to  say 
"  being  the  sum  claimed  of  you  by  him  according  to  the  particu- 
lars annexed,"  and  those  particulars  correctly  stated  the  amount 
of  the  debt.  That  was  a  mere  clerical  error.  It  was  a  defect  in 
form  and  not  in  substance,  and  a  defect  which  could  not  mislead 
or  embarrass  the  debtor,  because  he  could  see  on  the  face  of  the 
document  what  was  the  nature  of  the  claim  and  what  was  the 
amount  which  was  really  claimed  from  him.  In  In  re  Low  (8) 
the  mistake  in  the  bankruptcy  notice  was  of  a  different  kind, 
namely,  as  to  the  number  of  the  defendants  against  whom  judg- 
ment had  been  recovered,  and  it  was  held  that,  whether  you  call 
it  an  irregularity  or  a  defect,  it  was  a  purely  formal  matter 
immaterial  to  the  substance  of  the  claim  on  which  the  bankruptcy 
notice  was  founded,  and  in  no  way  affecting  the  rights  of  the 
debtor.  In  my  opinion  it  is  clear  that  this  appeal  should  be 
allowed. 

Appeal  aUowed. 

Solicitors ;  Wild  d  Co. ;  Stephenson^  Harwood  <t  Co. 

(1)  4  Morr.  192.  (2)  26  Oh.  D.  112. 

(3)  [1896]  1  Q.  B.  734. 

F.  B  H. 
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C.  A.  (TN  THE  OOUBT  OF  APPEAL.] 

^2^3  In  re  A  DEBTOR,  484  of  1908. 


Bankruptcy — Bankruptcy  Notice — County  Court  Judgment — Form  of  Ndice-^ 
County  CourU  Act,  1888  (61  S  62  Vict.  c.  43), ».  106^County  Court  Bule$, 
1903  and  1904,  Order  xwi/.,  r.  2 ;  Appendix,  Form  161— Bankruptcy  Act, 
1883  (46  A  47  Vict,  c  62),  $.  4,  eub-e,  1  (y)— BafOnipeey  Bulee,  1883, 
1890,  r.  136  (1.) ;  Appendix,  Form  6. 

Where  a  bankmptoy  notioe  is  founded  on  a  county  court  judgment 
it  mutt  require  payment  of  the  judgment  debt  to  the  registrar  of  the 
county  court  in  aooordanoe  with  the  terms  of  the  judgment;  and  a 
bankruptcy  notice  in  the  ordinary  form  requiring  payment  to  the 
creditor  ie  bad.  The  bankruptcy  notioe  must  also  contain  a  statement 
of  the  address  of  the  creditor. 

Appbal  from  one  of  the  registrars  of  the  Court  of  Bankruptcy. 

On  October  21,  1907,  the  petitioning  creditor,  Lizzie  Ghilt, 
widow,  obtained  judgment  against  the  debtor  in  the  Brompton 
County  Court  for  104Z.  16s.  2d.  The  judgment,  which  was  in 
the  statutory  form,  was  as  follows:  ''It  is  this  day  adjudged 
that  the  plaintiff  do  recover  against  the  defendant  the  sum  of 
622.  8s.  for  damages  and  62Z.  12s.  2d.  for  costs,  amounting 
together  to  104Z;  16s.  id.  And  it  is  ordered  that  the  defendant 
do  pay  the  same  to  the  registrar  of  the  Court  on  the  16th  day 
of  November,  1907." 

On  March  80,  1908,^  the  petitioning  creditor  served  on  the 
debtor  a  bankruptcy  notice  in  the  usual  form  requiring  payment 
to  her  (giving  her  address)  of  the  sum  of  981.  16s.  2d.,  the 
balance  claimed  to  be  due  on  the  judgment.  The  debtor  not 
having  complied  with  this  notice,  a  bankruptcy  petition  was  pre- 
sented against  him.  The  debtor  opposed  on  the  ground  that 
the  notice  was  bad  inasmuch  as  it  did  not  require  payment  to 
the  registrar  of  the  county  court  in  accordance  with  the  terms 
of  judgment. 

The  registrar,  following  a  decision  of  Mr.  Registrar  Linklater, 
dismissed  the  petition. 

The  petitioning  creditor  appealed. 
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HanseU^  for  the  etitioning  creditor.  Sect.  4,  sab-s.  1  {g\  of  c.  A. 
the  Bankruptcy  Act,  1888,  provides  that  a  bankruptcy  notice  1908 
mast  allow  the  debtor  tliree  alternative  modes  of  discharging  his  a  debtor 
obligation,  namely,  by  paying  the  debt  or  by  securing  or  com-  ^^  '^• 
pounding  for  it  to  the  satisfaction  of  the  creditor  or  the  Court. 
These  statutory  requirements  are  given  effect  to  in  Form  6  in 
the  appendix  to  the  Bankruptcy  Bules,  and  that  form  gives 
the  address  of  the  creditor.  The  bankruptcy  notice  in  this 
case  follows  the  statutory  form,  but  its  validity  is  impeached 
on  the  ground  that,  being  a  notice  founded  on  a  county  court 
judgment,  it  does  not  require  payment  to  the  registrar  of  the 
county  court,  and  the  question  is,  How  are  the  Bankruptcy 
Acts  and  Bules  to  be  applied  to  county  court  judgments  ?  Form 
No.  161  in  the  appendix  to  the  county  court  rules,  which  is  the 
statutory  form  of  a  judgment  in  the  county  court  for  debt  or 
damages,  really  consists  of  two  distinct  parts — (1.)  the  judgment, 
in  the  proper  sense  of  the  word,  whereby  it  is  adjudged  that  the 
plaintiff  do  recover,  &c.,  and  (2.)  an  order  requiring  payment  to 
be  made  to  the  registrar  of  the  county  court.  The  County  Courts 
Act,  1888,  s.  28,  requires  that  judgments  in  the  county  courts 
shall  be  entered  in  the  registrar's  book  and  prescribes  the  mode 
of  proving  a  county  court  judgment,  which  is  by  obtaining  a 
certified  copy  of  the  entry  in  the  book.  That  is  the  true  judgment 
of  the  Court — the  judgment  which  the  judge  has  pronounced 
between  the  plaintiff  and  the  defendant — and  that  is  the 
judgment  upon  which  the  petitioning  creditor  is  proceeding. 
Then  s.  106  prescribes  the  mode  of  paying  the  moneys  due 
under  the  judgment  and  says  that  there  must  be  payment 
into  Court. 

[Fabwblii  L  J.  How  can  it  be  said  that  this  bankruptcy 
notice  is  a  notice  requiring  payment  according  to  the  terms  of 
the  judgment  within  s.  4,  sub-s.  1  (g),  of  the  Bankruptcy  Act, 
1888?] 

If  a  debtor  on  whom  a  bankruptcy  notice  was  served  paid  the 
creditor,  and  that  was  accepted,  he  would  have  completely  dis- 
charged his  obligation,  and  that  is  said  to  be  the  usual  practice. 
Seeing  that  the  County  Courts  Act  was  passed  in  1888,  it  is 
remarkable  that  this  point  has  only  been  taken  quite  recently  for 

YoL.  n.  1908.  3  A  2 
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c.  A.       the  first  time.    The  aathorities  lay  stress  upon  the  importance 

1908       of  a  bankruptcy  notice  containing  the  address  of  the  creditor : 

A  Debtor,  ^^  ^^  Stogdon  (1);  In  re  Beauchamp  (2) ;  and  the  statutory  form  of 

^^  ^'      notice  requires  payment  "  to  C.  D.  of  "  so  and  so.    If,  instead  of 

that,  the  proper  form  of  notice  when  founded  on  a  county  court 

judgment  is  that  it  should  require  payment  to  the  registrar,  the 

debtor  will  be  deprived  of  two  of  the  three  alternative  methods  of 

discharging  his  obligation  under  the  notice,  namely,  securing  or 

compounding  for  the  debt  to  the  satisfaction  of  the  creditor, 

for  the  notice  will  contain  no  statement  of  the  creditor's  address 

and  the  debtor  will  not  know  where  to  find  him. 

[Ebnnbdy  L.J.  The  statute  says  ^'  to  the  satisfaction  of  the 
creditor  or  the  Court."] 

It  would  be  practically  impossible  to  obtain  the  opinion  of  the 
Court  within  the  time  allowed  by  the  statute  for  complying  with 
the  notice,  and  such  a  thing  has  never  been  heard  of  in  fact. 
Except  upon  the  construction  of  the  County  Courts  Act  above 
contended  for,  there  is  an  irreconcilable  conflict  of  jurisdiction 
between  that  Act  and  the  Bankruptcy  Act.  This,  therefore,  is  a 
good  bankruptcy  notice,  and  a  receiving  order  ought  to  have  been 
made  upon  it. 

TinddU  Davis,  for  the  debtor. 

Cozbns-Hardy  M.B.  I  think  that  this  is  a  very  plain  case,  and 
that  the  registrar  was  perfectly  right  in  the  conclusion  he  came 
to,  following  as  he  did  a  decision  in  a  precisely  similar  case  of 
Mr.  Registrar  Linklater.  The  bankruptcy  provision  applicable 
is  contained  in  s.  4,  sub-s.  1  (^),  of  the  Bankruptcy  Act,  1883, 
which  provides  that  the  bankruptcy  notice  served  on  the  debtor 
must  be  a  notice  ''  requiring  him  to  pay  the  judgment  debt  in 
accordance  with  the  terms  of  the  judgment."  The  judgment  in 
this  case  was  obtained  in  the  county  court,  and  it  was  obtained 
in  a  form  which  is  absolutely  obligatory,  because  s.  105  of  the 
County  Courts  Act,  1888,  is  conclusive.  That  section  deals  with 
judgments  for  debt  or  damages  and  provides  for  the  payment  of 
the  amount  of  the  judgment  in  certain  cases  by  instalments,  and 
then  it  goes  on  to  say  "  and  all  such  moneys,  whether  payable  in 
(1)  [1896]  2  Q.  B.  634.  (2)  [1904]  1  K.  B.  672. 
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one  sum  or  by  inBtalmentB,  shall  be  paid  into  Goart."     The       o.  a. 
judgment,  which  was  dated  October  21,  1907,  was  drawn  up  in        isos 
the  form  given  in  the  appendix  to  the  County  Court  Rules  and   a  Debtor, 
was  as  follows :  "  It  is  this  day  adjudged  that  the  plaintiff  do       -^^• 
recover  against  the  defendant  the  sum  of  104Z.  16«.  2d.,  and  it  is  ooMu-Hudy 
ordered  that  the  defendant  do  pay  the  same  to  the  registrar  of 
the  Court  on  the  16th  day  of  November,  1907." 

In  the  present  case  the  bankruptcy  notice  was  given  in 
accordance  with  Form  No.  6  in  the  appendix  to  the  Bank- 
ruptcy Bules  and  required  payment  to  the  petitioning  creditor. 
The  appellant  contends  that  that  is  a  good  notice.  The  answer 
is  that  that  is  not  a  notice  requiring  the  debtor  to  pay  in 
accordance  with  the  terms  of  the  judgment  according  to  s.  4, 
sub-s.  1  (9)>  of  the  Bankruptcy  Act,  and  when  that  has  been 
said  all  that  is  necessary  to  be  said  has  been  said.  It  is  sug- 
gested that  it  is  important  that  the  address  of  the  creditor 
should  be  given  in  the  notice.  I  agree.  There  is  no  reason 
whatever  why  the  address  of  the  creditor  should  not  be  given, 
and  I  think  it  ought  to  be  given  in  order  that  the  debtor,  if  he  is 
minded  to  secure  or  compound  the  debt  to  the  satisfaction  of  the 
creditor,  may  know  where  to  find  him.  I  see  no  difficulty  what- 
ever in  holding  that  Form  No.  6  is  not  an  absolutely  hard  and 
fast  form  which  must  be  followed  in  every  case,  because  r.  186  (1.) 
says  that  **  a  bankruptcy  notice  shall  be  in  the  Form  No.  6  with 
such  variations  as  circumstances  may  require." 

Nothing  would  be  easier  than  to  modify  the  form  in  the  case 
of  a  bankruptcy  notice  founded  on  a  county  court  judgment  by 
requiring  the  judgment  debt  to  be  paid  to  the  registrar  of  the 
Court  according  to  the  terms  of  the  county  court  judgment,  and 
giving  either  on  the  front  or  on  the  back  of  the  notice  the  address 
of  the  creditor.  Then  it  seems  to  me  that  all  the  provisions 
of  the  statute  would  be  sufficiently  complied  with.  I  do  not 
recognize  any  inconsistency  between  the  Bankruptcy  Act,  1888, 
and  the  County  Courts  Act,  1888,  although  it  is  no  doubt  true 
that  when  the  bankruptcy  forms  were  settled  no  form  was 
expressly  framed  to  meet  the  case  of  a  county  court  judgment. 
There  is  no  difficulty  in  settling  such  a  form.  There  is  nothing 
in  the  Act  which  entitles  the  creditor  to  give  a  notice  in  such  a 
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c.  A.       ease  in  a  form  requiring  the  debtor  to  pay  to  the  creditor.    The 
1908       appeal  must  be  dismissed. 


A  Dkbtos, 
In  re.  Fabwbll  L.  J.    I  agree ;  I  have  nothing  to  add. 

KsNNBDT  L.J.    I  agree. 

Appeal  dumiued. 

Solicitors :  TippetU ;  Poole  d  Robinson. 

H.  B.  H. 


C.A.  [IN  THE  CX)UBT  OF  APPEAL.] 

B^^Too  HYAMS  V.  STUART  KING  (a  Fibm). 


Gaming — Cause  of  Action — Cheque  given  for  Racing  BeU — Forbearance  to 
puUiih  Default — New  Consideration — Gaming  Act,  1710  (9  Anne,  c.  14); 
Gaming  Act,  1835  (5  <ife  6  Will.  4,  c.  41),  e.  1 ;  Gaming  Act,  1S45 
(8  <fc  9  Vict.  c.  109),  8.  IB—Amendment  of  Pleadings  at  Trial. 

The  plaintiff  and  defendant,  who  were  both  bookmakers,  had  betting 
transactions  together,  which  resulted  in  the  defendant  giving  the 
plaintiff  a  oheque  for  the  amonnt  of  bets  lost  to  him.  At  the  request  of 
the  defendant  the  cheque  was  held  over  by  the  plaintiff  for  a  time,  and 
part  of  the  amount  of  the  cheque  was  paid  by  the  defendant.  Subse- 
quently a  fresh  verbal  agreement  was  come  to  between  the  parties,  by 
which,  in  consideration  of  the  plaintiff  holding  over  the  oheque  for  a 
further  time  and  refraining  from  declaring  the  defendant  a  de&ulter  and 
thereby  injuring  him  with  his  customers,  the  defendant  promised  to  pay 
the  balance  owing  in  a  few  days.    The  balance  was  never  paid : — 

ITdd  by  Sir  Gorell  Banies,  President,  and  Farwell  L.J.  (Fletcher 
Moulton  L J.  dissenting),  that  the  forbearance  of  the  plaintiff  to  sue, 
coupled  with  his  forbearance  to  declare  the  defendant  a  defaulter,  con- 
stituted a  good  consideration  for  the  fresh  agreement,  and  that  the 
plaintiff  was  entitied  to  recover. 

The  writ  in  the  action  was  indorsed  with  a  statement  of  claim  upon 
an  account  stated,  but  at  the  trial  the  plaintiff  set  up,  and  recovered 
upon,  the  fresh  agreement ;  no  formal  amendment  of  the  statement  of 
claim  was  made  at  the  trial,  but  all  necessary  amendments  were  taken 
as  having  been  made : — 

Beld,  that  in  all  cases  where  the  plaintiff  seeks  to  recover  at  the  trial 
upon  a  different  cause  of  action  from  that  appearing  in  the  pleadings,  a 
formal  amendment  of  the  pleadings  should  be  made  by  the  judge. 

Appbal    of    the  defendant  Maughan   from  a   judgment    of 
Darling  J. 
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The  following  statement  of  facts  is  taken  from  the  written       c.  a. 
judgment  of  Sir  Gorell  Barnes,  President.  1908 

The  plaintiff  was  a  bookmaker,  and  had  transactions  with  a  firm  hyams 
carrying  on  business  under  the  name  of  Stuart  King,  in  which  the  ^• 
defendant  Thomas  Maughan  was  a  partner.  In  the  months  of  Kino. 
October  and  November,  1907,  certain  betting  transactions  had 
taken  place  between  the  plaintiff  and  the  defendant  firm  which 
resulted  in  a  balance  of  1082.  lOs.  claimed  by  the  plaintiff,  and 
on  November  4  a  cheque  was  given  to  the  plaintiff,  in  respect  of 
the  said  balance,  signed  both  in  the  name  of  the  firm  and  by 
the  defendant.  On  November  5  the  plaintiff  was  requested  by  a 
member  of  the  firm  not  to  present  the  cheque,  as  money  which 
had  been  expected  had  not  arrived;  the  request  made  to  the 
plaintiff  was  to  hold  the  cheque  over  for  a  few  days  and  keep  it 
quiet.  The  plaintiff  did  so,  and  a  few  days  later  Maughan. 
requested  the  plaintiff  to  hold  it  over  as,  if  he  told  other 
customers  of  the  firm,  it  would  ruin  the  firm.  The  plaintiff 
accordingly  held  the  cheque  over,  and  on  November  11  he 
received  a  cheque  on  account  for  26Z.  signed  by  Maughan  and 
the  other  partner.  The  plaintiff  afterwards  said  that  he  wanted 
the  balance,  and  would  take  proceedings,  but  a  further  request, 
Bubstantially  to  the  same  effect,  was  again  made  by  Maughan, 
and  a  letter  was  written  by  the  defendant  to  the  plaintiff 
enclosing  another  cheque  for  25Z.  on  account,  and  promising  to 
send  the  balance  on  the  following  Monday.  Afterwards  the 
following  letters  passed.  On  December  2,  1907,  the  plaintiff 
wrote  to  the  defendant:  "Dear  Sir, — ^You  promised  faithfully 
that,  if  I  kept  quiet  and  did  not  injure  your  business  by  telling 
any  of  the  s.p.  men,  or  take  proceedings,  you  would  pay  every 
farthing  that  was  owing ;  now,  after  agreeing  to  your  response, 
this  is  how  you  are  treating  me,  with  contempt,  for  every  time  I 
have  rang  you  up  and  you  heard  my  voice  you  drop  the  receiver, 
and  as  you  do  not  intend  to  settle  after  all  the  consideration  I  have 
shewn  you  like  a  good  sportsman,  I  have  decided  to  place  this  in 
the  hands  of  my  solicitors  for  collection  without  I  have  a  favour- 
able reply,  there  will  be  no  other  alternative ;  but  I  trust  you  will 
prevent  this,  because  you  will  be  the  first  man  I  have  taken  to  Court 
since  I  have  been  in  business,  over  twenty-one  years.    Amicable 
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c.A.  settlement  preferred.  Tours  faithfully,  (signed)  H.  Hyams."  To 
1908  this  letter  the  defendant  replied  as  follows :  *'  Dear  Harry, — 
Htamb  Don't  take  steps,  as  you  will  be  paid  if  you  wait  a  few  days  longer. 
Stuabt  Yours,  (signed)  S.K."  But  no  further  money  was  paid  by  the 
Kma.  firm,  or  by  Maughan,  and  on  December  27  the  plaintiff  issued 
the  writ  against  the  firm,  by  the  indorsement  on  which  he 
claimed  48^.  lO^.  balance  due  to  him  by  the  defendant  firm  on  an 
account  stated. .  The  amount  was  arrived  at  by  debiting  the  firm 
with  1081. 10«.  and  crediting  the  aforesaid  two  sums  of  26{.,  and 
credit  was  also  given  for  a  sum  of  101.,  making,  therefore, 
the  balance  of  482.  10«.  On  January  16,  1908,  the  plaintiff 
obtained  judgment  by  default  against  the  firm  for  the  said  sum  of 
481.  and  costs,  but  afterwards  Maughan  applied  that  the  judgment 
should  be  set  aside  and  that  he  should  be  at  liberty  to  defend  the 
action  on  the  ground  that  he  did  not  hear  of  the  proceedings 
until  application  was  made  for  leave  to  issue  execution  against 
him,  and  on  March  14  an  order  was  made  by  the  Master 
setting  aside  the  judgment,  and  giving  Maughan  liberty  to 
defend  the  action.  The  case  came  on  before  the  learned  judge 
on  March  20,  when  he  gave  judgment  for  the  plaintiff,  with 
costs.  There  were  no  pleadings  in  the  case  other  than 
the  indorsement  on  the  writ,  and  the  learned  judge  gave 
liberty  to  amend,  but  no  formal  amendment  was  made.  He 
held  that  the  action  was  not  brought  on  the  cheque,  but  that 
there  was  a  promise  made  for  some  other  consideration  than 
that  of  losing  the  bets — that  is  to  say,  that  the  cheque  had 
been  held  over  at  the  request  of  the  defendants  and  that  the 
plaintiff  had  given  consideration  by  agreeing  not  to  mention, 
'  and  in  fact  not  mentioning,  the  matter  to  other  customers 
of  the  firm. 

Bitter  {Edmondson  with  him),  for  the  defendant  Maughan.  The 
action  was  in  substance,  though  not  in  form,  brought  upon  the 
cheque  given  by  the  defendant  in  payment  of  the  bet,  and  it  is  clear 
upon  the  authorities  that  the  cheque  was  given  for  an  illegal 
consideration  and  that  the  plaintiff  could  not  recover  upon  it. 
In  form  no  doubt  the  plaintiff's  claim  was  upon  an  account 
stated ;  but  even  that  does  not  help  the  plaintiff,  for  the  account 
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stated  must  be  based  upon  the  cheque  itself,  and  then  the  action 
is  obviously  one  to  recover  the  balance  of  a  bet.  The  new  agree- 
ment set  up  by  the  plaintiff  at  the  trial  was  not  made  in  fact, 
and,  even  if  some  f^eement  is  to  be  taken  to  have  been  arrived 
at,  there  was  no  valid  consideration  for  it.  Upon  the  authorities 
there  is,  in  the  absence  of  a  threat  to  take  a  step  to  the  detri- 
ment of  the  loser  who  does  not  pay  his  gambling  debt,  no 
consideration  for  a  new  contract  to  pay  the  amount:  Chap^ 
man  v.  Franklin  (1);  and  it  is  not  a  proper  inference  from 
the  evidence  and  the  correspondence  that  the  plaintiff  ever 
threatened  to  expose  the  defendant  to  his  sporting  associates  and 
friends.  The  strongest  inference  of  fact  against  the  defendant 
that  the  circumstances  warrant  is  that  the  plaintiff  gave  him 
time  for  payment  of  the  balance  due,  but  the  mere  giving 
of  time  for  payment  of  a  debt  which  is  itself  irrecoverable 
cannot  be  a  good  consideration  for  a  fresh  promise  to  pay 
it.  [He  also  cited  Bubb  v.  Ydvertan  (2) ;  Tatam  v.  Reeve  (8) ; 
Woo{f  V.  Hamilton  (4) ;  Ooodson  v.  Baker  (6) ;  Qoodecn  v. 
Orierson.  (6)] 

Cautley,  for  the  plaintiff.  It  is  true  that  the  statement  of  claim, 
which  was  indorsed  on  the  writ,  was  upon  an  account  stated,  but  the 
action,  which  was  a  short  cause  under  Order  xiv.,  was  in  fact  tried 
upon  a  fresh  agreement  with  a  new  consideration ;  and  although, 
in  the  absence  of  pleadings  other  than  the  indorsement  on  the  writ, 
there  was  no  formal  amendment,  all  necessary  amendments  were 
taken  as  having  been  made.  The  new  consideration  was  that 
the  plaintiff  would  not  publish  to  the  rest  of  the  world  the  defen- 
dant's refusal  to  pay  his  debt ;  it  is  good  in  law,  and  the  agree- 
ment for  which  it  was  the  consideration  was  concluded  in  fact 
between  the  parties.  Even  if  a  mere  forbearance  to  sue  would 
be  insufficient,  an  advantage  to  one  party  and  a  disadvantage  to 
the  other,  such  as  existed  in  the  present  case,  is  a  good  con- 
sideration for  a  new  agreement,  and  the  Court  will  not  have 
regard  to  questions  as  to  the  quantum  of  the  consideration.  The 
defendant's  new  promise  was  given  to  avoid  the  consequences  of 
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(1)  (1905)  21  Times  L.  B.  615. 

(2)  (1870)  L.  E.  9  Eq.  471. 

(3)  [1893]  1  Q.  B.  44. 


(4)  [1898]  2  Q.  B.  337. 

(5)  (1908)  98  L.  T.  415. 

(6)  [1908]  1  K  B.  761. 
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Ct  A.  not  having  paid  his  racing  debt.    [He  also  cited  In  re  Browne, 

1908  Ex  parte  Martingell.  (1)] 

htams  -B**^  ^  refly. 

StuIbt  ^^^'  ^^-  *^- 


Knro. 


May  28.  8ib  Gobbll  BabnbSi  Pbbsidbnt,  read  the  following 
judgment : — ^This  is  an  appeal  from  a  judgment  of  Darling  J., 
delivered  on  March  20  last,  after  a  trial  in  Middlesex  without  a 
jury,  whereby  the  plaintiff  was  held  entitled  to  recover  from  the 
defendant  48/.  IO0.  and  costs.  The  questions  raised  are  of  con- 
siderable interest  and  importance.  The  facts  which  give  rise  to 
these  questions  are  very  short,  and  appear  from  the  evidence  to 
be  as  follows :  [After  setting  out  the  facts  as  above,  his  Lordship 
proceeded : — ]  The  decision  thus  given  was  based  upon  certain 
cases  which  I  shall  have  to  refer  to  later  on.  No  point  appears 
to  have  been  raised  or  argued  as  to  there  being  any  difference  in 
the  case  if  the  action  had  been  one  on  a  promise  by  an  individual 
instead  of  by  a  firm,  nor  was  any  such  point  made  on  the  appeal. 
It  is  clear  that  the  action  could  not  have  been  brought  on  the 
cheque,  which  was  given  for  an  illegal  consideration,  and  it  was 
not  suggested  that  it  could  be  maintained  on  an  account  stated 
between  the  parties,  and  therefore,  in  order  to  recover,  the 
plaintiff  had  to  rely  upon  some  cause  of  action  other  than  the  two 
which  I  have  just  mentioned.  I  think  it  important  to  observe  in 
this  case  that  considerable  difficulty  has  arisen  through  the 
plaintiff  not  formulating  his  cause  of  action  by  alleging  the 
contract  on  which  he  relied,  and  the  consideration  for  it  From 
the  cases  which  have  been  before  this  Court  lately  there  would 
seem  to  be  a  tendency  to  a  certain  looseness  of  practice  by  counsel 
with  regard  to  amendments  made  in  the  course  of  trials  which 
not  only  places  the  judges  who  try  the  cases,  but  also  the  Court 
of  Appeal,  in  case  an  appeal  comes  before  it,  in  a  difficult  position, 
and  I  think  it  extremely  important,  at  any  rate  in  cases  where  the 
point  turns  on  the  exact  form  of  the  action  or  the  exact  defence, 
that  the  plaintiff  or  defendant,  as  the  case  may  be,  seeking  to 
amend,  should  be  required  to  put  his  proposed  amendment  down 
in  writing  and  hand  it  up  to  the  judge  so  that  there  can  be  no 

(1)  [1904]  2  £.  B.  133. 
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misapprehension  as  to  what  is  the  real  question  intended  to  be       c.  a. 
raised.    If  this  is  not  done  it  may  prove  extremely  difficult  to  be        id08 


at  all  certain  what  the  precise  issue  raised  is  and  to  have  the      hyams 
case  conducted  in  a  definite  and  clear  manner.    The  result  has  ,  stuIbt 
been  in  the  present  case  that  in  the  course  of  the  case  an      ^^' 
endeavour  has  been  made  to  formulate  some  form  of  action  The  Pi«Bid«nt. 
which  is  supportable,  and  although  the  plaintiff's  counsel  has 
indicated  broadly  what  his  point  is,  it  seems  to  me,  having 
regard  to  certain  of  the  authorities  to  which  I  shall  refer, 
essential  that  the  cause  of  action  relied  upon  should  have  been 
stated  with  precision. 

The  contention  of  the  plaintiff  was  that  he  could  shew  on 
the  facts  above  stated  a  cause  of  action  entirely  independent  of 
the  cheque  and  bet,  that  is  to  say,  one  of  a  promise  for  good 
and  fresh  consideration  to  pay  the  balance  claimed  by  him, 
whereas  the  defendant  contended  that  the  bets,  being  in  respect 
of  gaming  transactions,  were  void ;  that  the  cheque  was  given 
for  an  illegal  consideration,  and  that  no  independent  good  con- 
sideration could  be  shewn  which  would  support  an  action  on  a 
promise  to  pay  the  plaintiff  his  claim.  Now,  according  to  my 
view,  the  result  of  the  case  depends  upon  what  is  the  true 
contract  to  be  gathered  from  the  circumstances  which  were 
stated  in  evidence,  and  upon  the  law  applicable  to  such  a 
contract.  It  is  clear  that  the  original  bets,  which  were  wagers 
on  horse  racing,  were  void  under  the  statute  8  &  9  Vict.  c.  109, 
s.  18,  and  that  the  cheque  must,  by  the  operation  of  the  statute 
9  Anne,  c.  14  (which  was  held  in  Ooadbum  v.  Marley  (1)  and  in 
other  cases,  the  last  of  them  being  WooLf  v.  Hamilton  (2),  to 
apply  to  horse  racing),  and  the  statute  5  &  6  Will.  4,  c.  41,  s.  1, 
be  deemed  and  taken  to  have  been  made  and  given  for  an  illegal 
consideration,  and  the  decision,  as  it  at  present  stands,  is 
based  upon  the  view  that  there  is  a  new  contract,  not  tainted 
with  the  illegality  which  affects  the  cheque,  but  founded  upon 
independently  good  consideration. 

The  arguments  on   the  appeal   were    based  upon   certain 
authorities  which  were  cited,   but   the  case,  in  my   opinion, 
requires  consideration  on  broader  lines  than  the  mere  examination 
(1)  (1742)  2  Stm.  1159.  (2)  [1898J  2  Q.  B.  337. 
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o.A.       of  those  cases.     I  will,  however,  refer  first  to   these  deci- 
1908       sioDB.     The  earliest  was   BtM>  v.   Yelvertanil),  in  whioh  a 
Htams     ^^^^  ^^  ^^^  given  to  persons  to  whom  the  obligor  had  lost 
StuIbt     ^^^  ^^  horse  racing  which  he  was  unable  to  pay,  in  order  to 
Kino,      prevent  them  from  taking  the  steps  which,  under  the  conven- 
The^rasident  tioual  codo  established  among  betting  men,  they  were  entitled 
to  take,  and  which  would  have  been  followed  by  consequences 
involving  the  obligor  in  considerable  pecuniary  loss.  It  was  held 
by  Lord  Bomilly  M.B.  that  the  bond  was  a  good  bond,  and  in 
the  course  of  his  judgment  he  said :  '^  I  do  not  mean  to  express 
any  opinion,  whatever  I  may  think  upon  the  subject,  whether,  if 
a  person  incurs  debts  in  racing,  and  gives  a  bond  for  payment  of 
them,  the  bond  can  be  proved  against  his  estate.   But  here  there 
was  a  perfectly  good  consideration  quite  ulterior  to  and  indepen- 
dent of  any  racing  debt.    It  is  impossible  to  read  the  evidence 
without  seeing  that  it  was  given,  not  to  pay  racing  debts,  but  to 
avoid  the  consequences  of  not  having  paid  them."     It  was 
pointed  out  in  the  course  of  the  argument  in  that  case  that 
the  wagering  contracts  were  not  illegal,  but  void.    The  difference 
between  bonds  and  bills  or  notes  was  noticed,  in  that  a  bond 
given  merely  to  pay  a  lost  wager  was  only  voluntary,  and  there- 
fore without  consideration,  but  a  cheque  in  payment  of  such  a 
wager  would  be  deemed  to  have  been  made  and  given  for  an 
illegal  consideration,  and  therefore  void  except  in  the  hands  of  a 
bona  fide  holder  for  value  without  notice. 

In  the  case  of  In  re  Brmone^  Ex  parte  Martingell  (2),  Buckley  J. 
followed  that  decision.  There  an  action  brought  to  recover  a  gaming 
debt  had  been  dismissed,  and  the  creditor  wrote  to  the  debtor's  club 
complaining  of  his  conduct  in  not  paying  debts  of  honour.  The 
debtor,  in  consideration  of  this  letter  of  complaint  being  with- 
drawn, gave  the  creditor  bills  in  satisfaction  of  his  debt.  Before 
the  bills  were  paid  the  debtor  became  bankrupt.  On  the  facts  of 
that  case  Buckley  J.  held  that  the  question  of  the  existence  of 
any  debt  was  in  the  circumstances  entirely  at  an  end ;  he  said  : 
^'The  bills  were  given  for  an  altogether  new  consideration, 
which  was  not  an  illegal  consideration.  They  were  given, 
not  to  pay  the  gaming  debt,  but,  as  Bomilly  M.K  said  in 
(1)  L.  B.  9  Eq.  471.  (2)  [1904]  2KB.  133. 
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Bubb  V.  Yelverton  (1),  to  avoid  the  consequences  of  not  having       0.  A. 
paid  it."  1908 

In  the  case  of  Chapman  v.  Franklin  (2)  the   defendant  had      htams 
offered  to  pay  amounts  which  he  had  lost  in  respect  of  bets  on     stuIet 
horse  races,  after  the  expiration  of  an  extended  time,  and  the      King. 
offer  was  accepted ;  but  it  was  held  that  there  was  no  considera-  The  prMident. 
tion  for  the  promise  to  pay,  as  there  was  no  evidence  of  any 
forbearance   at  the    debtor's   request  to  do  anything  to  the 
detriment  of  the  debtor,  and  therefore  the   action   would  not 
lie,  but  it  would  seem  from  the  report  that  both  Lord  Alver- 
stone  CJ.  and    Kennedy  J.  thought    that  an  agreement   to 
exercise  forbearance  not  merely  to  sue,  but  to  forbear  doing 
something  else  to  the  detriment  of    the  debtor,  would  have 
amounted  to  good  consideration. 

In  Ooodson  v.  Baker  (8)  the  last  case  was  distinguished.  In 
that  case  the  defendant,  a  bookmaker,  owed  the  plaintiff,  also 
a  bookmaker,  875Z.  for  money  lost  on  bets.  The  defendant 
admitted  that  he  owed  the  plaintiff  865Z.,  and  asked  him  to 
accept  a  post-dated  cheque  for  that  amount  in  settlement.  The 
plaintiff  agreed  to  this,  and  the  defendant  sent  him  his  cheque 
for  that  amount  post-dated  fourteen  days.  The  cheque  was  dis- 
honoured. The  defendant  then  asked  for  further  time,  which 
was  given,  but  the  defendant  did  not  pay,  and  the  plaintiff,  about 
seven  weeks  after  the  dishonour,  brought  an  action  on  the 
cheque.  The  defendant  was  a  member  of  a  club  frequented  by 
sporting  men,  at  which  he  might  have  been  posted  as  a  defaulter 
if  he  hacl  failed  to  pay  his  betting  debts.  A.  T.  Lawrence  J.  in 
that  case  held  that  there  was  sufficient  consideration  to  support 
the  action,  because  of  the  fact,  which  he  held  established  by  the 
evidence,  that  the  defendant  gave  the  cheque  and  asked  for  time 
in  order  to  avoid  being  declared  a  defaulter  in  respect  of  the  full 
claim  of  876!.,  and  he  allowed  an  amendment  to  the  writ  by 
adding  a  claim  founded  upon  the  contract,  which  he  thus 
supported.  I  notice  that,  on  the  evidence  as  reported,  there  was 
nothing  to  shew  anything  more  than  an  agreement  not  to  sue 
for  a  time.    There  may  have  been  a  fear  on  the  part  of  the 

(1)  L.  B.  9  Eq.  471.  (2)  21  Times  L.  B.  516. 

.     (3)  98  L.  T.  415. 
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0.  A.  defendant  that  if  he  did  not  pay  he  might  be  declared  a  defaulter ; 

1908  but  I  find  no  evidence  of  any  agreement  between  the  parties  that 

Htams  ^^®  plaintiff  would  not  declare  the  defendant  a  defaulter,  and 

stuabt  ^^'^^  there  was  such  an  agreement  there  would  be  no  considera- 

Kmo.  tion  to  support  the  alleged  promise,  and  the  decision  could  not 

ThePrarid«nt.    be   SUpportod. 

The  last  case  cited  was  the  case  of  Goodson  v.  Grierson  (1),  in 
which  the  only  question  raised  was  whether  the  Court  would 
dismiss  an  action  by  a  bookmaker,  which  the  defendant  alleged 
in  his  defence  was  in  respect  of  betting  transactions,  on  the 
ground  that  it  was  frivolous,  Fletcher  Moulton  L  J.  stating  that 
he  did  not  express  any  opinion  on  the  point  whether  forbearance 
to  sue  for  a  gaming  debt  might  be  a  good  consideration,  and 
adding  that  he  thought  that  the  action  was  not  at  a  stage  at 
which  the  Court  was  in  full  possession  of  the  facts,  and  it  could 
not  be  said  that  there  might  not  be  good  consideration  on  the 
decided  cases  to  support  the  account  stated. 

These  cases,  so  far  as  they  go,  support  the  plaintiff's  case,  for, 
although  they  differ  in  details,  there  is  the  broad  point  running 
through  them  that  while  the  plaintiff  cannot  sue  for  the  recovery 
of  money  won  by  him  by  betting,  nor  on  a  bond,  bill,  note,  or 
cheque  given  to  pay  the  money  lost,  he  can  sue  upon  a  new  con- 
tract, not  tainted  with  illegality  and  made  for  good  consideration, 
if  he  can  prove  such  a  contract.  I  think  that  there  was,  on  the 
evidence  in  this  case,  a  new  contract  in  fact,  and  that  the  true 
contract  to  be  gathered  from  that  evidence  was  that  in  considera- 
tion that  the  plaintiff  would  give  the  defendants  a  reasonable 
time  within  which  to  pay  the  amount  which  the  defendants  ought 
to  have  paid  him  on  November  4,  and  would  forbear  to  declare 
them  defaulters  if  they  paid  within  that  further  time,  they  would 
pay  him  on  or  before  the  expiration  of  that  time  the  amount 
which  both  parties  considered  was  due  to  the  plaintiff  in  honour, 
though  not  by  law ;  and  the  defendants,  in  fact,  acted  upon  the 
contract  by  paying  the  two  sums  of  261.  each  on  account,  and  the 
plaintiff  exercised  the  agreed  forbearance,  so  that  the  defendants' 
promise  was  to  pay  to  the  plaintiff  at  a  later  date  a  certain  sum 
of  money  in  order  to  avoid  the  consequences  of  not  having  paid 
(1)  [19()8]  1  K.  B.  761. 
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the  racing  debts.    No  point  was  made  by  the  defendant  Maughan       c.  A. 

as  to  the  time  when  the  promise  should  have  been  performed,  and,       1908 

although  the  evidence  as  to  this  was  somewhat  vague,  it  seems      hyams 

to  have  been  taken  to  have  been  some  reasonable  time  which     „   ^• 

Stuabt 

had  expired  before  the  wnt  was  issued.  Knro. 

The  real  questions  would  therefore  appear  to  be :  (1.)  Whether  Thep^eni 
the  new  contract  was  itself  one  which  falls  within  the  provisions 
of  8  &  9  Vict.  c.  109,  s.  18;  (2.)  whether  there  was  any 
illegality  affecting  that  contract ;  and  (8.)  whether  that  contract 
was  a  lawful  contract  founded  on  good  consideration.  Now,  with 
regard  to  the  first  question,  it  may  be  said  that,  as  the  statute 
just  mentioned  provides  that  gaming  and  wagering  contracts  and 
agreements  shall  be  void  and  that  no  suit  shall  be  brought  or 
maintained  in  any  Court  of  Law  or  Equity  for  recovering  any  sum 
of  money  or  valuable  thing  alleged  to  be  won  upon  any  wager, 
or  which  shall  have  been  deposited  in  the  hands  of  any  person 
to  abide  the  event  on  which  any  wager  shall  have  been  made,  the 
contract  which  it  is  now  sought  to  maintain  was  within  these 
provisions ;  but  when  the  nature  of  the  contract,  as  I  have  stated 
it,  is  considered,  the  contract  does  not,  in  my  opinion,  fall  within 
the  language  nor  the  meaning  of  the  statute.  In  the  case  of 
Bvhb  V.  Yelverton  (1)  the  point  that  the  case  was  within  the 
provisions  of  the  Act  was  made,  but  not  upheld.  There  have 
also  been  several  decisions  which  in  effect  tend  to  support  the 
view  that  I  have  just  expressed.  One  of  them  is  the  well-known 
case  of  Read  v.  Anderson  (2),  affirmed  on  appeal  by  the  majority 
of  the  Court  (8),  where  it  was  held  that  the  employment  of  an 
agent  to  make  a  bet  in  his  own  name  on  behalf  of  his  principal 
might  imply  authority  to  pay  the  bet  if  lost,  and  on  the  making 
of  the  bet  that  authority  might  become  irrevocable.  The  c^ent 
in  that  case  was  not  legally  liable  to  pay  the  bet.  Hawkins  J. 
in  the  course  of  his  judgment  said  (4) :  *'  The  plaintiff's  case  may 
also,  as  it  seems  to  me,  be  supported  on  this  ground,  that  if  one 
man  employs  another  to  do  a  legal  act,  which  in  the  ordinary 
course  of  things  will  involve  the  agent  in  obligations  pecuniary 
or    otherwise,  a   contract   on   the  part   of    the  employer  to 

(1)  L.  E.  9  Eq.  471.  (3)  (1884)  13  Q.  B.  D.  779. 

(2)  (1882)  10  Q.  B.  D.  100.  (4)  10  Q.  B.  D.  100,  at  p.  108. 
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c.  A.       indemnify  his  agent  is  implied  by  law :  see  Story  on  Agency, 

1908       ss.  887-840,  and  I  think  it  signifies  nothing  that  such  obliga- 

Htamb     ^^^^  ^^  °^'  enforceable  in  a  Court  of  Justice,  if  the  non-fulfilment 

^*         of  it  would  entail  serious  inconvenience  or  loss  upon  the  agent,  for 

Kino.      he  is  not  bound  to  submit  to  these  things  for  his  employer  if,  by 

ThePnrideiit.  doiug  that  which  was  in  contemplation  of  both  at  the  time  of 

the  employment,  he  can  avoid  them,  as  he  can  in  the  case  of 

bets  lost,  by  paying  them ;  and  he  is  not  bound  in  my  opinion  to 

incur  the  odium  and  consequences  of  repudiating  his  honourable 

engagements.    As  a  matter  of  fact,  I  find  that  when  the  plaintiff 

in  this  case  was  employed  to  bet  there  was  a  tacit  agreement  on 

the  part  of  the  defendant  to  indemnify  him  against  all  the 

ordinary  consequences  of  his  so  doing."     And  Lord  Bowen 

expressed  himself  thus  (1) :  ^'  I  feel  the  force  of  the  point  that 

the  obligation  to  pay  a  lost  bet  relied  upon  by  the  plaintiff  is  not 

recognized  by  law;  but  the  plaintiff  has  placed  himself  in  a 

position  of  pecuniary  difficulty  at  the  defendant's  request,  who 

impliedly  contracted,   I   think,  to    indemnify  him   from   the 

consequences  which  would  ensue  in  the  ordinary  course  of  his 

business  from  the  step  which  he  had  taken.    There  is  a  great 

deal  of  apparent  difficulty  in  this  case,  because  the  action  relates 

to  betting  and  wagering ;  but  the  contract  sued  on  by  the  plaintiff 

is  not  a  wagering  contract." 

I  wish  also  to  refer  to  the  cases  of  Beestan  v.  Beeston  (2)  and 
Bridger  v.  Savage.  (8)  In  the  latter  case  Lord  Esher  M.R.  in 
the  course  of  his  judgment  said  "  it  has  been  held  by  the 
Courts  on  several  occasions  that  the  statute  applies  only  to  the 
original  contract  made  between  the  persons  betting."  He  was 
not,  of  course,  there  referring  to  that  part  of  the  statute  which 
deals  with  the  case  of  a  stakeholder.  I  do  not  know  what  cases 
Lord  Esher  had  in  mind,  but  the  dictum  shews  what  he  thought 
himself.  The  cases  of  Read  v.  Anderson  (4)  and  the  others  to 
which  I  have  just  referred  were  decided  before  the  Gaming  Act, 
1892,  came  into  operation,  but,  as  that  statute  does  not  in  my 
opinion  apply  to  the  present  case,  the  reasoning  which  is  to  be 
found  in  these  cases  has  a  distinct  bearing  upon  the  consideration 

(1)  13  Q,  B.  D.  779,  at  p.  788.  (3)  (1885)  15  Q.  B.  D.  363. 

(2)  (1.875)  1  Ex.  D.  13.  (4)  lOQ.  B. D.  100 ;  13 Q. B.  D.  779. 
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of  the  way  in  which  the  contract  in  the  present  case  should       a  a. 
be  regarded.  i^08 

Coming,  then,  to  the  second  question,  it  is  to  be  observed  that  Htams 
there  was  nothing  illegal  in  the  strict  sense  in  making  the  bets.  stuIbt 
They  were  merely  void  under  8  &  9  Vict.  c.  109,  and  there  would  ^^Q- 
have  been  no  illegality  in  paying  them.  There  is  no  doubt  ThePnddent. 
whatever  about  this.  There  was  also  nothing  illegal  in  giving 
the  cheque,  nor  would  there  have  been  any  illegality  in  paying 
it,  though  the  defendants  could  not  have  been  compelled  by  the 
plaintiff  to  pay  it,  because  by  statute  it  was  to  be  deemed  and 
taken  to  have  been  made  and  given  for  an  illegal  consideration, 
and  therefore  void  in  the  hands  of  the  plaintiff.  If  the  money 
had  been  paid,  the  defendants  could  not  have  recovered  it :  ITiUile- 
wood  V.  Cracroft.  (1)  The  statutes  do  not  make  the  giving  or 
paying  of  the  cheque  illegal,  and  impose  no  penalty  for  so  doing. 
Their  effect  and  intention  appear  only,  so  far  as  material,  to  be 
that  gaming  or  wagering  contracts  cannot  be  enforced  in  a  Court 
of  Law  or  Equity,  and  that  securities  as  mentioned  in  the  aforesaid 
statute  of  5  &  6  Will.  4,  c.  41,  which  include  cheques,  are  to 
be  deemed  and  taken  to  be  made  and  given  for  an  illegal  con- 
sideration, the  effect  of  which  is  that  they  are  unenforceable 
except  by  a  bona  fide  holder  for  value  without  notice.  They 
are  not  enforceable  by  legal  proceedings.  The  position,  there- 
fore, on  November  6  was  that  the  plaintiff  had  no  right  of 
action  against  the  defendant  firm,  who  were  merely  bound  in 
honour  by  the  conventional  code  of  betting  men  to  meet  their 
betting  engagements. 

I  am  unable  to  see  how  a  new  contract  such  as  that  suggested, 
if  made  for  good  consideration,  can  be  said  to  be  illegal.  I  think 
it  would  probably  have  been  different  if  the  bets  were  illegal  and 
the  giving  of  the  cheque  was  an  illegal  act,  for  the  principles  then 
to  be  applied  would  be  those  succinctly  stated  in  the  case  of 
Attomey-Oeneral  v.  HoUingw(>rth{2)  by  Baron  Watson  as  follows: 
*'  The  rule  laid  down  in  the  case  of  Simpson  v.  Bloss  (8)  is  that, 
when  a  demand  connected  with  an  illegal  transaction  can  be 
sued  on  without  the  necessity  of  having  recourse  to  the  illegal 

(1)  (1813)  1  M.  &  S.  600.  (2)  (1857)  2  H.  &  N.  416,  at  p.  423. 

(3)  (1816)  7  Taunt  246. 
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c.  A.       transaotion,  the  plaintiff  can  maintain  an  action ;  bat  wherever  it 

1908       is  necessary  to  resort  to  the  illegal  transaction  to  make  out  a  case 

Htams     upon  the  new  security,  the  new  security  cannot  be  enforced." 

Stuabt     ^^^  ^^^®  principles  do  not  strictly  apply  to  a  case  where  nothing 

EiHo.      prohibited  has  been  done  by  the  parties  and  the  cheque  and  the 

ThtPnaident  bets  are  merely  unenforceable  by  the  plaintiff. 

But,  thirdly,  it  may  be  said  that  those  considerations  do  not 
completely  dispose  of  the  case,  and  that  a  contract,  though  not 
positively  prohibited,  may  be  unlawful  either  because  it  is 
immoral — that  is  to  say,  contrary  to  positive  morality  recognized 
as  such  by  law — or  because  it  is  against  public  policy,  and  that 
in  such  cases  there  is  not  a  lawful  contract  founded  on  good  con- 
sideration. It  is  upon  this  that  I  have  felt  some  difficulty,  for  it 
may  be  said  that  the  Courts  ought  not  to  permit  of  a  claim  being 
made  founded  on  the  forbearance  aforesaid,  because  by  so  doing 
a  means  may  be  afforded  of  evading  the  strict  provisions  of  the 
Acts  against  gaming  and  wagering,  and  of  allowing  pressure  to 
be  brought  to  bear  upon  persons  failing  to  pay  that  which  they 
are  under  absolutely  no  legal  obligation  to  pay,  and  that  to 
support  such  an  action  as  this  will  prove  generally  mischievous ; 
but  if  there  be  no  illegality  nor  unlawfulness  in  the  contract  and 
there  be  good  consideration,  I  cannot  see  on  what  grounds  it  can 
be  suggested  that  the  Courts  could  refuse  to  give  effect  to  it. 

Now  the  promise,  as  already  stated,  was  made  in  consideration 
that  the  plaintiff  should  not  for  a  time  proceed  to  endeavour  to 
enforce  his  claim,  and  should  not,  if  the  defendants  paid  the 
amount  thereof  within  the  agreed  time,  take  any  steps  to  inform 
the  defendant's  customers  and  others  of  the  defendant's  failure  to 
meet  his  void  engagements,  because,  if  the  plaintiff  did  so,  it  would 
injure  the  defendant 's  betting  business.  The  mere  giving  of  time 
to  pay  that  which  cannot  be  enforced  does  not  amount  to  con- 
sideration ;  but,  apart  from  questions  of  illegality  and  unlawful- 
ness, the  second  part  of  the  alleged  consideration  moving  from 
the  plaintiff  would  be  within  the  ordinary  definition  of  good  con- 
sideration sufficient  to  ground  an  action ;  and  indeed  in  this  case 
it  is  obvious  that  the  parties  regarded  the  consideration  as  of  the 
utmost  importance,  and  it  probably  would  be  so  considered  in  any 
case  of  the  kind.    I  have  already  said  that  the  contract  is  not 
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illegal  in  the  strict  sense  either  as  containing  an  illegal  promise       c.  a. 
or  as  founded  on  an  illegal  consideration,  hut  *'  a  thing  may        leoe 
be  unlawful  in  the  sense  that  the  law  will  not  aid  it,  and  yet      qyams 
that  the  law  will  not  immediately  punish  it  "  :  per  Lord  Bramwell     gTUABT 
in   Cowan  v.   MUbotirn  (I) ;  or,    stated    more    fully,   there  are       Kihg, 
matters  which  the  law  does  not  positively  prohibit  nor  forbid  in  The  PieiMenL 
the  sense  of  attaching  forfeiture  or  penalties  to  tbenii  but  which 
may  violate  established  rules  of  decency  or  morals,  or  be  against 
public  policy,  and  of  whose  mischievous  nature  in  this  respect 
the  law  so  far  takes  notice  that  it  will  not  recognize  them  as 
ground  of  any  legal  rightw :  see  Pollock  on  Contractsj  2nd   ed. 
p.  274. 

Wagers  which  were  not  against  morality,  decency,  or  sound 
policy  were  in  olden  days  allowed  as  the  foundation  of  actions  at 
common  law,  probably  without  sufficient  anticipation  of  the 
results  which  might  follow,  and  later  on  attempts  appear  to  have 
been  made  in  particular  cases  to  find  reasons  for  refusing  to 
enforce  them  which,  when  the  general  principle  of  validity  was 
assumed,  were  not  of  a  very  sound  character.  The  comments 
which  Lord  Campbell  made  on  these  attempts  will  be  found  in 
the  judgment  delivered  by  him  in  a  case  before  the  Privy  Council, 
Ramloll  Thackoorseydaas  v.  SoojumnuU  DhondmuU  (2),  to  which 
the  statute  8  &  9  Vict.  c.  109  did  not  apply,  and  where  it  is  to 
b^  noticed  that  he  expressed  his  regret  that  "  we  are  bound  to 
consider  the  common  law  of  England  to  be,  that  an  action  may 
be  maintained  on  a  wager.*' 

But  although  certain  statutes  have  been  passed  to  which  I  have 
already  referred,  and  others — for  instance,  the  Betting  Act,  1858 
(16  &  17  Vict.  c.  119),  the  Gaming  Houses  Act,  1854  (17  &  18 
Vict.  c.  88),  the  Gaming  Act,  1892  (55  &  56  Vict.  c.  9),  and 
the  Street  Betting  Act,  1906  (6  Edw.  7,  c.  43)— there  is  no  statute 
declaring  bets,  such  as  those  made  by  the  defendant,  or  the 
giving  of  a  cheque  in  payment  of  them,  illegal.  The  effect  of  the 
statutes  applicable  to  this  case  is  to  make  gaming  and  wagering 
contracts  void,  and  securities  therefor  in  some  cases  void,  and 
in  others  to  be  treated  as  for  illegal  considerations  and  therefore 

(1)  (1867)  L.  E.  2  Ex.  230,  at  (2)  (1848)  6  Moo.  P.  0.  300,  at 
p.  236.  p.  310. 

Vol.  U.  1908.  3  B  2 
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0.  A.       void,  bat  the  Legislature  has  not  gone  so  far  as  to  prohibit  them 

1908       or  (except  in  certain  cases  specially  dealt  with  by  statute,  which 

jgy^^g     it  was  not  suggested  applied  to  this  case)  to  prevent  information 

^'         being  published  and  circulated  which  enables  bets  such  as  those 

£nro.      in  question  to  be  made.    Considering,  therefore,  that  the  Legis- 

The^^ent  laturc  has  not  at  present  thought  fit  to  deal  with  such  matters 

further  than  it  has  done,  and  that  by  a  conventional  code,  not 

merely  accepted  by  professional  betting  men,  but,  as  is  matter  of 

common  knowledge,  by  a  section  of  the  community,  how  large  it 

is  impossible  to  say,  losses  by  betting  are  regarded  as  debts 

of  honour,  and  winners  of   bets   thought  to  be  justified  in 

taking  such  fair  steps  as  they  can  and  in  using  conventional 

sanctions   to   enforce    payment    of    them    as    being  debts   of 

honourable,  though  imperfect,  obligation,  I  feel  great  difficulty 

in  coming  to  the  conclusion  that  we  ought  to  lay  down  as  a 

matter  of  law  that  such  a  contract  as  that  in  question  is 

unlawful. 

It  is  necessary  to  avoid  confusion  between  judicial  and  legis- 
lative functions,  and,  although  there  have  been  cases  from  which 
it  would  seem  as  if  an  almost  unlimited  right  had  been  claimed 
by  the  Courts  of  deciding  cases  according  to  the  judges'  views  of 
public  policy  for  the  time  being,  there  is  now  more  precision  in 
dealing  with  questions  of  public  policy.  The  doctrine  by  which 
contracts  are  held  void  as  being  against  public  policy  must  be 
applied  with  caution,  and  care  must  be  taken  not  to  lay  down 
new  principles  of  public  policy  without  sufficient  warrant.  I 
will  only  refer  here  to  Lord  Bramwell's  judgment  in  Mogul 
Steamship  Co.  v.  McGregor,  Gow  dt  Co.  (1),  where  he  says :  "  The 
first  position  of  the  plaintiffs  is  that  the  agreement  among  the 
defendants  is  illegal  as  being  in  restraint  of  trade,  and  there- 
fore against  public  policy,  and  so  illegal.  '  Public  policy,*  said 
Burrough  J.  (I  believe  quoting  Hobart  C.J.),  'is  an  unruly 
horse  and  dangerous  to  ride.'  I  quote  also  another  distinguished 
judge  (more  modern),  Cave  J.,  'Certain  kinds  of  contracts 
have  been  held  void  at  common  law  on  the  ground  of  public 
policy;  a  branch  of  the  law,  however,  which  certainly  should 
not  be  extended,  as  judges  are  more  to  be  trusted  as  interpreters 

(1)  [1892]  A.  C.  25,  at  p.  46. 
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of  the  law  than  as  expounders  of  what  is  called  public  c.  A. 
policy.'  (1)  I  think  the  present  case  is  an  illustration  of  the  j^og 
wisdom  of  these  remarks.    I  venture  to  make  another.    No 


Htams 
evidence  is  given  in  these  public  policy  cases.     The  tribunal  is         «. 

to  say,  as  matter  of  law,  that  the  thing  is  against  public  policy       Knra. 
and  void.    How  can  the  judge  do  that  without  any  evidence  as  The  p^ant. 
to  its  effect  and  consequences  ?  " 

Now  with  the  broad  facts  in  mind  that  at  common  law 
wagering  contracts  as  above  stated  were  valid,  that  the  Legis- 
lature has  not  declared  that  such  betting  contracts  as  those 
which  gave  rise  to  this  case  are  illegal,  that  the  contract  in 
question  is  valid  at  common  law  and  not  prohibited  by  statute, 
that  the  conventional  code  to  which  I  have  referred  exists,  that 
the  case  of  Bvbb  v.  Yelv€rt(m(2)  was  decided  nearly  forty  years 
ago,  and  has  been  followed,  I  am  of  opinion  that,  however  much 
it  may  be  regretted  that  the  assistance  of  a  Court  of  law  is 
invoked  to  enforce  this  contract,  we  should  be  embarking  upon 
a  doubtful  course  and  going  beyond  what  the  Legislature  has 
hitherto  attempted  to  declare,  whatever  it  may  do  in  the  future, 
if  we  were  to  hold  this  contract  to  be  unlawful.  To  do  so  would, 
in  my  opinion,  be  legislating,  and  not  declaring  the  law  as  it  at 
present  exists,  and  would  be  taking  a  considerable  step  ahead  of 
the  policy  of  the  Legislature,  which,  although  it  has  dealt  with 
the  subject  of  gaming  and  wagering  from  time  to  time  for  more 
than  two  centuries,  has  never  dealt  with  it  in  such  terms  as  to 
make  the  contract  in  question  either  illegal  or  unlawful.  It  is 
for  the  Legislature  to  make  further  amendments  of  the  law 
relating  to  this  subject,  if  it  should  think  fit  to  do  so.  In  my 
judgment  the  appeal  should  be  dismissed,  but  as  very  great 
difficulty  in  dealing  with  it  has  arisen  from  the  fact  that  no 
amended  claim  was  framed  by  the  plaintiff,  I  think  therQ  should 
be  no  costs  of  the  appeal. 

Fletohbb  Moulton  L.J.  read  the  following  judgment : — The 
extraordinary  shape  in  which  the  appeal  in  this  case  comes 
before  us  raises  the  whole  question  of  the  legal  status  of  gaming 
debts  and  cheques  given  in  respect  of  them,  and  therefore  I 

(1)  See  In  re  MiramB,  [1891]  1  a  B.  fi94.  (2)  L.  B.  9  Eq.  471. 

3  B  2  2 
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propose  briefly  to  examine  the  English  law  as  to  these  matters 
before  applying  it  to  the  facts  of  this  case. 

By  common  law  wagers  were  not  illegal,  and  the  nature  of  a 
wager  is  such  that  from  the  point  of  yiew  of  jurisprudence  there 
is  ample  consideration  for  a  valid  contract.  The  distinction 
which  English  law  makes  between  wagering  contracts  and  others 
is  therefore  entirely  the  creation  of  statute.  For  the  last  two 
hundred  years  at  least  the  Legislature,  in  view  of  the  moral  evil 
which  the  prevalence  of  wagering  contracts  would  bring  about, 
has  passed  laws  to  discourage  them.  The  general  scheme  of 
this  legislation  has  been  to  remove  such  contracts  from  the 
protection  of  the  law  and  to  nullify  any  obligations  that  could 
arise  under  them.  But,  though  the  aim  of  these  laws  has  been 
fairly  constant  throughout  this  long  period,  the  special  remedies 
which  the  Legislature  has  selected  to  combat  the  evil  have  varied 
considerably.  Sometimes  the  provisions  have  been  so  drastic  as 
to  injure  others  than  the  parties  to  the  original  transaction,  as 
for  instance  in  the  case  of  9  Anne,  c.  14,  which  made  cheques 
given  wholly  or  partly  in  payment  of  bets  upon  games  absolutely 
void,  so  that  innocent  holders  for  value  found  themselves  unable 
to  enforce  payment,  although  they  were  entirely  innocent  of  the 
gaming  transaction  and  ignorant  of  the  consideration  for  which 
the  cheque  was  given.  Such  blunders  have,  however,  been 
corrected  by  subsequent  Acts,  and  now  the  statutes  against 
wagering  form  a  fairly  homogeneous  whole,  although  not  wholly 
free  from  the  defects  of  piecemeal  legislation. 

The  most  important  and  comprehensive  statutory  enactment 
to  discourage  wagering  contracts  is  to  be  found  in  s.  18  of  the 
Gaming  Act,  1845.  So  far  as  is  relevant  to  the  present  case 
that  section  reads  as  follows :  **  All  contracts  or  agreements 
whether  by  parol  or  in  writing,  by  way  of  gaming  or  wagering, 
shall  be  null  and  void ;  and  no  suit  shall  be  brought  or  main- 
tained in  any  court  of  law  or  equity  for  recovering  any  sum  of 
money  or  valuable  thing  alleged  to  be  won  upon  any  wager  or 
which  shall  have  been  deposited  in  the  hands  of  any  person  to 
abide  the  event  on  which  any  wager  shall  have  been  made."  In 
my  opinion  too  little  attention  has  been  paid  to  the  distinction 
between  the  two  parts  of  this  enactment,  and  the  second  part 
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baB  been  treated  as  being  in  effect  merely  a  repetition  of  the 
first  part.  I  cannot  accept  such  an  interpretation.  So  far  as 
the  actual  wagering  contract  is  concerned,  the  earlier  provision 
is  ample.  It  makes  that  contract  absolutely  void,  and  it  would 
be  idle  to  enact  in  addition  that  no  suit  should  be  brought  upon 
a  contract  that  had  thus  been  rendered  void  by  statute.  The 
language  of  the  later  provision  is  in  my  opinion  much  wider. 
It  provides  with  complete  generality  that  no  action  shall  be 
brought  to  recover  anything  alleged  to  be  won  upon  any  wager, 
without  in  any  way  limiting  the  application  of  the  provision  to 
the  wagering  contract  itself.  In  other  words,  it  provides  that 
wherever  the  obligation  under  a  contract  is  or  includes  the  pay- 
ment of  money  won  upon  a  wager,  the  Courts  shall  not  be  used 
to  enforce  the  performance  of  that  part  of  the  obligation.  So 
much  appears  to  me  to  be  clear  from  the  language  used,  and  we 
need  not  in  the  present  case  trouble  ourselves  with  any  further 
question  as  to  the  effect  of  such  a  provision  upon  the  rest  of  the 
contract,  i.e.,  whether  in  such  a  contract  any  other  portion  of 
the  obligation  could  or  could  not  be  enforced.  The  framers  of 
the  statute  seem  to  me  to  have  had  in  mind  the  very  case  that 
has  come  before  the  Courts  of  first  instance  in  some  of  the 
decisions  to  which  we  have  been  referred,  where  an  action  has 
been  brought,  not  upon  the  original  wagering  contract,  but  upon 
an  alleged  new  contract  to  pay  the  sum  won  on  the  wager,  such 
contract  being  based  on  an  alleged  further  consideration.  To 
prevent  such  a  device  succeeding,  the  statute  is  made  to  forbid 
actions  being  brought  on  such  contracts  by  reason  of  the  fact 
that  their  object  is  to  recover  a  sum  of  money  alleged  to  be  won 
upon  a  wager.  And  without  such  further  provision  the  earlier 
provision  would  practically  have  been  of  no  avail.  Seeing  that 
the  law  does  not  regard  adequacy  of  consideration,  bets  could 
have  readily  been  made  recoverable  by  turning  them  into 
contracts  enforceable  at  law  without  substantially  changing 
their  nature.  ''  I  will  give  you  a  tip  for  the  next  race  if  you  will 
promise  to  pay  the  bet  you  have  lost"  would  otherwise,  if 
accepted,  su£Gice  to  create  a  legal  debt  enforceable  in  the  Courts, 
and  (so  far  as  I  can  see)  good  even  against  creditors.  One 
cannot  read  the  Gaming  Act,  1846,  without  perceiving  that  it 
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was  a  very  serious  attempt  on  the  part  of  the  Legislature  to  put 
down  wagering,  and  I  decline  to  think  that  such  an  obvious  and 
'  fatal  blot  was  permitted  to  exist  in  it,  which  would  well-nigh 
neutralize  its  practical  effect,  when  I  find  language  used  which 
is  perfectly  apt  to  meet  the  case,  and  which  to  my  mind  can 
fairly  bear  no  other  interpretation  than  thai  which  would  thus 
render  it  effective. 

Long  prior  to  this  simple  and  direct  enactment  relating  to 
wagers  generally,  the  Legislature  had  taken  steps  to  repress  that 
form  of  wagering  which  is  more  generally  known  as  gaming.  It 
is  not  necessary  to  examine  the  provisions  of  the  numerous  Acts 
which  relate  directly  to  the  non-recoverability  of  monejns  won  at 
such  games,  because  the  provisions  of  the  Gaming  Act,  1846, 
sufficiently  deal  with  the  matter.  But  these  earlier  Acts  are 
important,  in  that  many  of  their  provisions  are  directed  against 
securities  given  for  moneys  lost  in  gaming.  It  would  have  been 
idle  to  provide  that  the  moneys  won  at  gaming  could  not  be  sued 
for  if  a  cheque  given  for  them  gave  a  valid  cause  -of  action. 
Hence,  as  early  as  in  1710  the  statute  9  Anne,  c.  14,  provided, 
amongst  other  things,  that  bills  (a  word  which  includes  cheques) 
given  by  any  person  where  the  whole  or  any  part  of  the  con- 
sideration shall  be  for  money  won  at  gaming  shall  be  utterly 
void.  This  was  amended  by  the  Gaming  Act,  1885,  which 
enacted  that  such  cheques,  instead  of  being  void,  should  be 
deemed  to  have  been  given  for  an  illegal  consideration.  This 
amendment  of  the  law  protected  innocent  holders  for  value, 
while  it  left  the  parties  to  the  transaction  and  any  holder 
taking  such  a  cheque  with  notice  of  the  nature  of  the  original 
consideration  in  the  same  position  as  they  had  been  under  the 
statute  of  Anne.  On  the  language  of  this  later  statute  the  Court 
held  in  Applegarth  v.  CoUey  (1)  that  the  Legislature  had 
thereby  rendered  the  consideration  for  the  cheque  an  illegal 
consideration.  I  agree  that  this  is  the  effect  so  far  as  any  pro- 
ceeding based  upon  the  cheque  is  concerned,  but  otherwise  I 
adhere  to  the  opinion  I  expressed  in  Movlis  v.  Owen  (2),  that  the 
Act  intended  to  deal  only  with  the  security,  and  that  by  enacting 
that  it  should  be  deemed  to  have  been  given  for  an  illegal 
(1)  (1842)  10  M.  &  W.  723.  (2)  [1907]  1  K.  B.  746. 
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consideration  it  meant  only  to  secure  that  it  should  be  invalid 
under  the  same  circumstances  in  which  it  would  have  been  invalid 
had  it  been  given  for  an  illegal  consideration.  It  was  intended 
to  prevent  the  winner  of  a  bet  from  bettering  his  position  in  any 
way  by  taking  a  cheque  for  the  amount  and  using  that  cheque  as 
the  basis  of  a  new  claim,  and  this  it  fully  accomplished.  Horse 
racing  is  not  expressly  referred  to  either  in  the  statute  of  Anne 
or  in  the  Gaming  Act,  1886 ;  but  by  a  series  of  decisions, 
culminating  in  the  decision  of  this  Court  in  Woolfy.  Hamilton  (1), 
it  has  been  settled  that  horse  racing  is  within  these  statutes, 
and  that  a  cheque  given  for  a  bet  upon  a  horse  race  is  therefore 
to  be  deemed  to  have  been  given  for  an  illegal  consideration. 

The  last  step  which  the  Legislature  has  taken  towards  assimi- 
lating the  obligation  of  paying  a  bet  to  a  turpis  causa  is  by  the 
Act  of  1892,  which  nullifies  any  promise  to  pay  any  person  any 
sum  of  money  paid  by  him  under  or  in  respect  of  any  contract 
rendered  void  by  the  Gaming  Act,  1845.  It  was  under  this 
statute  that  the  case  of  J'atam  v.  Beeve  (2)  was  decided,  which 
has  since  been  approved  by  this  Court  in  the  case  of  Saffery  v. 
Mayer.  (8)  But  such  approval  does  not  include  any  acceptance  of 
the  dictum  of  Wills  J.  that  the  statute  applies  to  a  payment  made 
by  a  person  who  has  no  knowledge  that  it  is  intended  by  his 
principal  to  be  in  respect  of  a  gaming  transaction.  In  my 
opinion  the  words  "  paid  by  him  under  or  in  respect  of"  refer 
to  the  person  paying,  and  imply  a  knowledge  on  his  part  of  the 
contract  under  which  he  makes  the  payment,  and  do  not  include 
a  payment  innocently  made  by  him  in  the  course  of  business. 
There  is  nothing  in  the  language  of  the  Act  to  justify  our 
imputing  to  the  Legislature  the  intention  of  enacting  anything 
at  once  so  aimless  and  so  unjust  as  that  suggested.  Such  an 
interpretation  would  enable  a  betting  man  to  throw  the  payment 
of  his  bets  on  a  bank  that,  having  given  him  an  overdraft,  had 
honoured  his  cheques  in  the  ordinary  way  of  business  without 
any  notice  or  knowledge  that  they  had  been  given  for  gaming 
purposes. 

I  will  now  turn  to  the  facts  of  the  case  before  us,  which  are  as 

(1)  [1898]  2  a  B.  337.  (2)  [1893]  1  Q.  B.  44. 

(3)  [1901]  1  K  B.  11. 
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follows :  The  defendants  are  described  in  the  writ  as  a  ''  firm." 
It  appears  that  the  so-called  firm  was  constituted  of  the  defendant 
Maughan,  a  man  named  Miller,  and  a  man  named  Stephens,  who 
associated  themselves  together  for  the  parpose  of  bookmaking, 
and  they  carried  on  this  betting  business  under  the  title  of 
Stuart  King,  which  is  the  style  under  which  the  defendants  are 
sued  in  this  action.  The  plaintiff  was  one  of  their  customers, 
and  the  documents  shew  a  long  string  of  horse-racing  bets  made 
by  him  with  the  so-called  firm.  One  of  those  bets  was  won  by 
him,  and  it  turned  the  balance  of  account  in  his  favour  to  the 
extent  of  1082.  10«.  A  cheque  for  this  sum  was  given  to  him  by 
the  defendants  which  was  signed  by  the  defendant  Maughan  in 
the  name  of  Stuart  King,  which  was  the  usual  form  in  which 
cheques  were  signed  on  behalf  of  the  so-called  partnership.  The 
cheque  was  not  duly  met,  and  was  held  over  by  the  plaintiff  for 
a  time  during  which  sums  amounting  in  the  whole  to  601.  were 
paid  on  account,  and  it  is  for  the  unpaid  balance  of  48Z.  10s.  that 
this  action  is  brought.  The  writ  claims  the  sum  of  108L  lOs. 
as  due  on  an  account  stated,  and  gives  credit  for  the  sums  paid 
on  account.  According  to  the  indorsement  on  the  writ,  the  date 
of  the  account  stated  is  November  4, 1907,  which  is  the  date  of 
the  cheque.  The  writ  was  not  served  on  the  defendant  Maughan, 
but  on  Miller  alone,  and  judgment  was  signed  against  all  the 
defendants  for  want  of  appearance.  The  defendant  Maughan 
applied  to  set  aside  the  judgment,  alleging  that  the  so-called 
partnership  had  come  to  an  end  and  that  the  judgment  was  a 
collusive  one,  the  writ  having  been  served  on  Miller,  who  was 
secretly  the  ally  of  the  plaintiff,  so  that  knowledge  of  the  action 
should  not  come  to  Maughan.  It  is  not  necessary  to  enter  into 
any  of  these  matters  further  than  to  say  that  the  judgment  was 
set  aside  upon  terms  and  leave  to  defend  the  action  was  given  to 
Maughan,  and  that  it  came  on  for  trial  without  any  further 
pleadings  than  the  writ.  It  was  heard  as  a  short  cause  before 
Darling  J.  without  a  jury  on  March  20,  1908,  and  he  found 
for  the  plaintiff  for  482.  10«.  The  defence  set  up  at  the  trial 
was  that  the  claim  arose  out  of  betting  transactions  and  that 
the  sum  was  not  recoverable  at  law.  It  was  not  denied  that 
the  cheque  was  for  the  amount  won  on  betting  transactions. 
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The  plaintiff  gave  evidence  to  the  effect  that  after  the  cheque 
had  been  given  to  him  Maughan  had  rung  him  up  on  the 
telephone  on  November  5  and  told  him  not  to  present  the  cheque, 
but  to  hold  it  over  for  a  few  days  and  to  keep  it  quiet,  and  that 
this  request  was  repeated  a  few  days  later,  Maughan  saying  that,  if 
it  was  not  paid  and  their  other  customers  knew  of  it,  it  would  ruin 
them.  It  appears  to  me  that  it  must  be  taken  for  the  purposes 
of  this  case  to  have  been  proved  that  requests  to  hold  the  cheque 
over  for  a  white,  and  statements  that  if  the  defendants  were 
pressed  for  payment  they  could  not  pay  it,  and  that  if  it  were 
known  that  they  had  failed  to  do  so  it  would  ruin  their  so-called 
business,  were  in  fact  made  by  the  defendants  to  the  plaintiff, 
and  that  the  plaintiff  did  in  consequence  of  these  requests 
forbear  to  present  the  cheque,  although  it  is  not  suggested  that 
be  undertook  not  to  do  so  for  any  specified  time.  The  learned 
judge  held  that  if  the  action  were  on  the  cheque  it  must  fail,  but 
so  far  as  can  be  learned  from  counsel  he  allowed  the  writ  to  be 
amended  and  the  action  to  be  changed  into  an  action  brought 
upon  a  supposed  contract,  the  consideration  for  which  was  the 
holding  over  of  the  cheque  and  the  not  telling  the  defendants' 
customers  of  their  default  in  not  paying.  No  amendment  was  in 
fact  made,  nor  is  there  anything  to  shew  what  amendment  was 
authorized  by  the  judge.  Apparently  matters  were  left  in  this 
most  unsatisfactory  position,  that,  if  by  any  amendment  a  good 
cause  of  action  on  the  facts  could  be  established,  such  amendment 
was  to  be  taken  to  have  been  made,  but  neither  the  judge  nor 
any  of  the  parties  formulated  any  such  cause  of  action. 

I  cannot  think  that  it  was  ever  intended  that  cases  should  be 
permitted  to  come  on  appeal  in  such  a  condition  as  this.  The 
Bules  of  the  Supreme  Court  give  wide  powers  of  amendment, 
and  it  is  unquestionably  the  intention  of  those  rules  that  proper 
amendments  should  be  made,  even  during  the  course  of  a  trial, 
so  as  to  bring  out  the  true  nature  of  a  plaintiff's  claim  where  it 
has  been  imperfectly  or  even  incorrectly  stated  in  the  pleadings. 
But  nothing  in  my  opinion  permits  the  Court  to  give  judgment 
on  a  claim  (other  than  a  claim  of  the  nature  of  an  account) 
which  is  neither  formulated  in  the  pleadings  nor  satisfactorily 
defined  in  any  way.    It  is  not  the  business  of  the  judges  of  the 
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Court  of  Appeal  to  tax  their  iDgenoity  to  see  whether  on  the 
facte  as  they  oome  before  them  some  good  cause  of  action  could 
'  have  been  formulated.  To  accept  such  a  function  as  this  is  to 
do  great  injustice  to  the  parties  in  the  case,  inasmuch  as  it  is 
impossible  to  know  what  course  they  would  respectively  have 
taken  or  what  evidence  they  would  have  called  had  the  claim 
been  so  formulated  before  the  Court  of  first  instance  while  there 
was  still  time  to  decide  how  to  support  or  to  meet  it.  In  my 
opinion  the  Court  of  Appeal  ought  in  such  cases  to  refuse  to 
attend  to  amendments  not  specifically  made  in  the  Court  below. 
In  the  present  case  it  is  not  clear,  even  from  the  statements  of 
the  counsel  employed  in  the  case  (and  there  is  no  other  material 
before  us),  what  is  the  cause  of  action  upon  which  the  learned 
judge  has  pronounced  in  favour  of  the  plaintiff.  As,  however, 
I  am  of  opinion  that  no  good  cause  of  action  whatever  could  be 
based  on  the  facts  of  this  case,  I  shall  in  the  present  instance 
deal  with  all  the  suggested  forms  of  claim. 

In  the  first  place,  I  am  of  opinion  that  the  action  is  wholly 
unsustainable  as  having  been  brought  against  a  firm  in  the 
firm's  name  and  in  accordance  with  the  procedure  provided  for 
such  cases.  The  so-called  firm  was  an  association  for  the 
purpose  of  carrying  on  a  betting  business  and  nothing  else. 
This  was  admitted  at  the  trial  and  is  evident  from  the  so-called 
deed  of  partnership  which  was  put  in,  and  the  cheque  which 
was  in  the  name  of  the  partnership  was  for  bets,  so  that  all 
parties  knew  that  betting  was  a  partnership  purpose.  In  my 
opinion  no  such  partnership  is  possible  under  English  law. 
Without  considering  any  other  grounds  of  objection  to  its 
existence,  the  language  of  the  Gaming  Act,  1892,  appears  to 
me  to  be  sufficient  to  establish  this  proposition.  It  is  essential 
to  the  idea  of  a  partnership  that  each  partner  is  an  agent  of 
the  partnership  and  (subject  to  the  provisions  of  the  partnership 
deed)  has  authority  to  make  payments  on  its  behalf  for  partner- 
ship purposes,  for  which  he  is  entitled  to  claim  credit  in  the 
partnership  accounts  and  thus  to  receive,  directly  or  indirectly, 
repayment.  But  by  the  Gaming  Act,  1892,  all  promises  to  pay 
any  person  any  sum  of  money  paid  by  him  in  respect  of  a 
wagering  contract  are  null  and  void.     These  words  are  wide 
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enough  to  nullify  the  fundamental  contract  which  must  be  the 
basis  of  a  partnership,  and  therefore  in  my  opinion  no  such 
partnership  is  possible,  and  the  action  for  this  reason  alone  was  ' 
wrongly  framed  and  should  have  been  dismissed  with  costs. 

Taking  next  the  action  as  defined  by  the  writ,  and  assuming 
that  the  defendant  was  sued  as  an  individual  and  not  as  a 
member  of  a  firm,  I  have  no  hesitation  whatever  in  coming  to 
the  conclusion  that  the  action  was  in  fact  brought  updn  the 
cheque  which  was  given  for  the  sum  won  upon  the  bets  which 
the  plaintiff  made  with  the  defendant.  There  is  no  suggestion 
of  any  account  having  been  stated  otherwise  than  by  the  cheque 
itself,  and  there  is  nothing,  therefore,  to  distinguish  this  from  an 
ordinary  action  brought  on  an  unpaid  cheque,  credit  being  given 
for  moneys  paid  on  account  of  the  sum  due  thereon  prior  to  the 
date  of  the  writ.  It  was  not  contested  that  if  the  action  was  to 
be  taken  to  have  been  brought  upon  the  cheque  it  could  not  be 
supported  by  reason  of  the  provisions  of  the  Gaming  Act,  1886. 
The  case  is  equally  hopeless  if  it  be  brought  upon  the  cheque  as 
an  account  stated.  There  is  no  doubt  that  a  cheque  may  be 
evidence  of  an  account  stated,  but  that  cheque  must  under  that 
statute  be  taken  to  have  been  given  for  an  illegal  consideration, 
and  an  account  stated  for  an  illegal  consideration  is  as  un- 
enforceable as  a  cheque  given  for  an  illegal  consideration.  And, 
apart  from  the  fact  that  the  alleged  account  stated  is  a  cheque,  the 
mere  fact  that  the  account  stated  is  for  bets  would,  under  the 
provisions  of  the  Gaming  Act,  1845,  which  render  wagering 
contracts  null  and  void,  sufiBce  to  render  the  action  unsus- 
tainable. Counsel  for  the  plaintiff  realized  that  his  case  was 
hopeless  if  it  had  to  depend  on  the  cheque,  and  he  faintly 
suggested  that  the  action  was  brought  not  upon  the  cheque,  but 
upon  the  balance  of  account  for  which  that  cheque  was  given — in 
other  words,  that  it  was  an  action  not  upon  the  cheque,  but  upon 
the  consideration  for  the  cheque.  That  cause  of  action  is 
equally  bad.  It  would  be  a  plain  case  of  suing  for  money  won 
on  bets. 

The  learned  judge  appears  to  have  held  that  all  the  above 
causes  of  action  would  be  unsustainable.  But  he  then  pro- 
ceeded to  deal  with  a  cause  of  action  not  suggested  in  any 
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c.  A.       way  on  the  writ   or   even   consistent  with   its  indorsement, 
1906       namely,  that  the  money  was  dae  on  a  special  agreement  between 
Htams     ^^^  plaintiff  and  the  defendants  at  a  later  date  than  the  alleged 
Stdabt     <^<^<^^i3i  stated  whereby  the  defendants  promised  to  pay  the  som 
Kino.       due  in  respect  of  the  cheque  if  the  plaintiff  would  hold  the 
pieiciMr      cheque  over  for  a  time  and  would  conceal  the  fact  that  it 
had  not  been  met.    The  plaintiff  himself  thus  explained  it  in 
his  affidavit  in  opposition  to  the  summons  to  set  aside  the  original 
judgment.    "  The  amount  for  which  I  have  obtained  judgment 
is  the  balance  due  to  me  on  a  cheque  for  108L  10«.  now  produced 
and  marked  B,  which  the  defendants  requested  me  to  hold  over, 
as,  had  I  then  presented  it,  it  would  have  been  dishonoured,  which 
would  have  seriously  injured,  if  not  actually  ruined,  their  business. 
I  did  not  sue  on  the  cheque,  as  I  had  not  presented  it  for  pay- 
ment at  the  time  of  action  brought,  there  being  only  a  payment 
of  481. 10«.  due  on  said  cheque."    The  learned  judge  held  that 
the  plaintiff  was  thus  asked  to  hold  over  the  cheque  and  to  say 
nothing  about  its  not  being  paid,  as  it  would  damage  the  defen- 
dants* business  and  prevent  other  people  betting  with  them,  and 
held  that  compliance  with  this  request  amounted  to  good  con- 
sideration for  the  promise  to  pay  the  bet,  and  that  the  plaintiff 
was  entitled  to  recover. 

I  am  of  opinion  that  the  learned  judge  was  wrong  in  so 
holding.  Upon  the  interpretation  which  I  give  to  the  language 
of  s.  18  of  the  Gaming  Act,  1846,  no  promise  to  pay  a  bet 
is  enforceable,  whatever  be  the  consideration  for  that  promise. 
But  there  is  no  doubt  that  some  authority  exists  in  favour  of  the 
view  of  the  learned  judge  in  the  Court  of  first  instance,  although 
none  of  the  authorities  cited  have,  I  believe,  been  examined  by 
the  Court  of  Appeal.  The  first  of  such  cases,  under  the  authority 
of  which  all  the  others  appear  to  have  been  decided,  is  Bvhb  v. 
yelverton.  (1)  The  facts  of  this  case  are  very  peculiar,  but  Lord 
Bomilly  M.B.  held  that  a  bond  was  good  which  bad  been  given 
for  a  sum  of  money  admittedly  in  compromise  for  sums  won  on 
bets.  I  cannot  help  feeling  that  the  learned  judge  was  affected 
by  an  argument  based  on  the  language  of  the  statute  of  Anne 
and  the  amending  statute  of  1885,  which  seem  to  place  bonds  in 
(1)  L.  E.  9  Eq.  471. 
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a  special  and  peculiar  position  by  reason  that  they  are  not  named  o.  A. 

in  the  enacting  part  of  the  amending  statute,  although  they  are  1908 

named  in  the  repealing  part.    He  was  also  influenced  by  the  htamb 

fact  that  there  would  be  serious  loss  to  the  estate  if  the  bets  were  stuIkt 

not  paid  or  compromised,  because  valuable  nominations  made  by  Kino. 

the  Marquess  of  Hastings  (who  was  the  person  who  had  made  the  Fietchw 

,  H oalton  L.J. 

bets)  would  thereby  become  void,  and  heavy  claims  for  damages 
might  in  consequence  be  made  against  the  estate  in  respect 
of  horses  having  been  sold  with  their  nominations.  All  these 
special  circumstances  make  the  case  one  which  should  not  be 
taken  as  a  precedent  for  any  general  proposition  as  to  the 
enforceability  of  contracts  of  this  kind.  But  in  my  opinion 
none  of  these  special  circumstances  justify  the  decision.  The 
bond  constituted  an  agreement  to  pay  money  won  on  wagers,  and 
by  s.  18  of  the  Gaming  Act,  1846,  no  action  could  be  brought 
upon  it. 

This  case  was  professedly  followed  by  Buckley  J.  in  In  re 
Browne,  Ex  parte  MartingelL  (1)  The  circumstances  of  this  case 
also  were  peculiar.  Bills  to  the  amount  of  a  betting  debt  were 
given  in  consideration  of  a  letter  of  complaint,  which  had  been 
sent  to  the  committee  of  a  club,  being  withdrawn,  and  the  learned 
judge  held  that  these  bills  were  not  for  the  bet,  but  for  a  wholly 
new  consideration,  and  were  valid.  If  this  means  that  the  judge 
found  as  a  fact  that  the  bills  were  not  in  payment  of  the  bets,  but 
were  simply  the  price  of  the  withdrawal  of  a  letter  of  complaint 
that  had  actually  been  sent,  there  is  ground  for  saying  that  the 
case  had  nothing  to  do  with  the  laws  against  gaming  and  there- 
fore laid  down  no  principle  with  regard  to  them.  I  think  this  must 
have  been  the  case.  Had  the  judge  been  of  opinion  that  the 
bills  were  given  (among  other  things)  to  pay  the  gaming  debt, 
they  would  come  directly  within  the  provisions  of  the  Gaming 
Act,  1885,  and  must  be  deemed  to  have  been  taken  for  an  illegal 
consideration.  It  is  settled  law  that  a  bill  for  a  consideration 
which  is  partly  illegal  cannot  be  enforced  at  all  (see  the  judgment  of 
Collins  M.R.  in  Moulis  v.  Owen  (2) ),  and  therefore  I  think  that  the 
learned  judge  must  have  come  to  the  conclusion  in  fact  to  which  I 
have  referred,  namely,  that  the  bills  were  not  in  any  respect  given 
(1)  [1904]  2  K.  B.  133.  (2)  [1907]  1  K.  B.  746. 
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this  case  wm  i^tly  deeidod.  II  ms  an  action  to  leeorar 
money  allef^  to  hare  been  won  on  vagen,  and  thereiore,  in  nj 
optnion,  it  waeexpteoBly  barred  by  8.18  of  die  Gaming  Ad,  1845. 
But,  apart  from  this,  the  action  wae  upon  a  dieqae  whidi  die 
leaned  judge  held  to  haTe  been  given  in  flettlement  of  a  claim 
for  money  won  on  bete  npon  hotae  racea.  The  eonaidtfmtion  bv 
the  cheque  therefore  included,  if  it  did  not  wfaoDy  conaist  ol, 
moneys  won  by  gaming.  Soch  a  dieqae  eomee  within  the 
expreee  terms  of  9  Anne,  c  14,  as  originally  passed,  and  would 
have  been  rendered  void  by  that  statote.  It  most  accordingly, 
by  the  provisions  of  the  Gaming  Act,  1835,  be  deemed  to  have 
been  given  for  an  illegal  consideretion,  and  therefore  was  mien* 
f orceable  by  action  brought  by  the  payee,  who  had  full  knoiriedge 
of  all  the  facte.  Nor  does  this  decision  of  A.  T.  Lawrence  J. 
appear  to  me  to  be  even  in  accordance  with  exiBting  decisions. 
In  the  ease  of  Chapman  v.  Franklin  &)  the  Divisional  Court 
decided  that  neither  forbearance,  nor  an  agreement  to  take  a 
smaller  amomit  in  settlement,  constitated  good  consideration  for 
a  promise  to  pay  money  won  on  bets,  and  I  cannot  see  anything 
in  the  facts  in  Ooodson  v.  Baker  (1)  which  indicates  that  any  new 
consideration  had  in  fact  been  introduced  in  the  way  of  an 
tmdertaking  not  to  disclose  the  fact  of  the  default,  assuming 
that  such  an  undertaking  would  constitute  good  consideration. 
The  learned  judge  did  not  find  as  a  fact  that  any  such  extraneous 
consideration  had  been  given.  He  merely  found  that  the  desire  not 
to  be  posted  as  a  defaulter  influenced  the  defendant  in  agreeing  to 
give  the  cheque.  I  cannot  see  what  relevancy  this  case  can  have. 
If  accepting  a  post-dated  cheque  for  a  bet  is  good  consideration 
for  a  valid  contract  to  pay  the  bet,  it  must  be  so  whatever  be  the 
(1)  98  L.  T.  415.  (2)  21  Times  L.  B.  515. 
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motive  which  has  led  to  its  being  offered.  In  other  words,  if 
the  decision  in  Goodson  v.  Baker  (1)  be  good  law,  bookmakers 
who  on  settlement  day  accept  a  post-dated  cheque  for  the  amount 
claimed  by  them,  or  who  consent  to  make  a  reduction  on  their 
claim,  are  entitled  to  the  services  of  the  Courts  of  law  to  enable 
them  to  collect  their  winnings. 

Finally  it  was  suggested  before  us  that  there  was  a  contract, 
not  to  pay  the  bet,  but  to  pay  a  sum  equal  to  it  in  amount,  and 
that  the  consideration  of  that  contract  was  a  promise  not  to  tell 
of  the  defendants'  default.  In  the  first  place  I  am  of  opinion 
that  no  such  contract  was  in  fact  made.  There  is  no  trace  or 
suggestion  of  any  such  contract  in  the  judge's  notes  or  in  his 
judgment,  nor  does  counsel  suggest  that  any  reference  or  allusion 
to  such  a  contract  was  made  on  the  trial  of  the  action.  The 
language  of  the  learned  judge  shews  that  the  promise  which  he 
held  to  be  enforceable  was  a  promise  to  pay  the  bet  and  nothing 
else  or  different,  and  no  leave  to  amend  can  authorize  the  Court 
of  Appeal  to  find  that  a  special  contract  was  in  fact  made  when 
the  evidence  is  silent  about  it  and  establishes  the  making  of  a 
different  and  inconsistent  contract.  Nor  do  I  feel  in  the  least 
tempted  to  do  so  in  order  to  render  successful  an  ordinary 
attempt  to  obtain  payment  of  a  bet  under  threat  of  exposure. 
But  if  such  a  contract  had  been  formally  made,  it  would  not,  in 
my  opinion,  better  the  position  of  the  plaintiff.  I  should  un- 
hesitatingly hold  that  such  a  contract  was  only  colourable,  and 
that  the  real  intention  of  both  parties  was  that  the  bet  should  be 
paid.  Even  apart  from  this,  the  alleged  contract  would,  in  my 
opinion,  be  unenforceable.  If  a  son  loses  a  bet  of  202.  which  he 
cannot  pay,  it  makes  no  difference,  in  my  mind,  whether  the 
bookmaker  says  **  I  will  tell  your  father  if  you  don't  pay  the 
bet,"  or  ''  I  will  tell  your  father  if  you  don't  give  me  20Z."  In 
the  one  case  he  is  trying  to  get  a  contract  to  pay  the  bet,  and  in 
the  other  case  a  contract  to  pay  blackmail.  Neither  of  these 
contracts  will  be  enforced  by  the  Courts. 

For  these  reasons  I  am  of  opinion  that  the  appeal  ought  to  be 
allowed  and  the  action  dismissed  with  costs. 
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FabwbUj  L.  J.  read  the  following  jadgment : — This  is  an  action 
for  a  balance  upon  an  account  stated,  the  full  amount  stated  as 
~  being  originally  due  being  1082. 10«.,  which  is  the  amount  of  a 
cheque  drawn  by  the  defendant  and  given  to  the  plaintiff  in 
payment  of  a  bet  made  by  the  defendant's  firm  with  the  plaintiff. 
It  is  admitted  that  no  action  could  be  successfully  brought  on 
the  cheque,  and  it  is  in  my  opinion  equally  clear  that  no  action 
will  lie  on  an  account  stated  of  which  the  bet  or  the  cheque 
forms  the  foundation :  such  an  action  is  brought  on  an  admission 
of  a  sum  of  money  due  and  is  a  recognized  cause  of  action,  but 
it  does  not  create  a  merger  or  destruction  of  the  items  of  such 
account,  and  if  such  items  are  illegal,  the  action  fails :  Rose  v. 
Savoi-y  (1) ;  and  whether  the  108/.  10s.  lost  on  the  bet  is  regarded 
as  a  void  or  as  an  illegal  transaction  is  immaterial  so  far  as  an 
action  in  this  form  is  concerned.  But  the  plaintiff's  counsel 
states  thafe  he  proved  a  case  (to  which  I  will  refer  presently) 
which  amounts  to  a  fresh  and  different  cause  of  action  on  a 
special  contract,  and  he  states  that  the  learned  judge  gave  him 
leave  to  make  all  necessary  amendments,  and  I  assume  that  he 
did  so.  But  in  my  opinion  it  is  the  duty  of  the  plaintiff's 
counsel,  a  duty  which  ought  to  be  enforced  by  the  judge,  when 
he  asks  for  an  amendment  which  raises  a  fresh  issue  or  a  fresh 
cause  of  action,  to  formulate  and  state  in  writing  .the  exact 
amendment  that  he  asks,  in  justice  to  the  defendant,  in  order 
that  he  may  know  exactly  the  new  case  that  he  has  to  meet,  and 
to  the  judge  in  order  that  he  may  know  exactly  what  he  is  asked 
to  try,  and  to  the  Court  of  Appeal  in  order  that  they  may  know 
what  has  been  tried  and  decided.  This  is  in  accordance  with 
Order  xxviii.,  rr.  8,  9,  and  with  the  usual  practice  in  the  Chancery 
Division.  Order  xxvni.,  r.  12,  does  not  mean  that  an  order  may 
be  made  in  general  terms,  but  gives  a  general  power  to  make 
proper  orders  in  all  cases  for  determining  the  real  questions. 
While,  therefore,  I  think  that  the  amendment  should  be  allowed, 
I  think  that,  as  the  plaintiff's  counsel  did  not  ask  for  or  obtain 
it  in  proper  form,  the  respondent  should  not  in  any  case  have 
the  costs  of  the  appeal. 
The  facts  proved,  and  relied  on  as  a  good  cause  of  action,  are 

(I)  (1885)  2  Bing.  K  C.  145. 
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shortly  these :  A  bet  made  by  the  plamtiff  with  the  defendant's  o.  A. 
firm,  and  lost  by  the  latter ;  a  cheque  for  108Z.  10«.  sent  in  pay-  1908 
ment  on  November  4,  a  request  on  November  5  from  the 
defendant's  partner  to  the  plaintiff,  acted  on  by  the  plaintiff,  to 
hold  the  cheque  over  and  to  refrain  from  publishing  their  default 
to  other  bookmakers,  and  a  promise  in  consideration  thereof  to  fu^lj. 
pay  the  108Z.  lOs.  by  instalments  as  soon  as  the  firm  got  the 
money.  No  point  was  made  by  counsel  that  the  partnership 
was  illegal,  and  I  am  not  prepared  to  overrule  the  decision  of 
Ghitty  J.  in  Thwaites  v.  GauUkwaite.  (1)  The  alleged  considera- 
tion for  the  special  contract  is  therefore — (1.)  giving  time; 
(2.)  refraining  from  publishing  the  defendant's  default.  Now  the 
first  is  in  my  opinion  no  consideration  at  all;  to  give  time  for 
a  payment  that  can  at  no  time  be  enforced  is  nothing  at  all. 
But  the  second  has  been  held  by  Darling  J.  to  be  sufficient.  I 
do  not  propose  to  go  through  the  cases  which  have  already  been 
exhaustively  dealt  with  by  the  President,  with  whose  judgment 
I  agree,  but  I  propose  to  consider  the  question  on  principle. 

Any  lawful  act  done  or  forborne  by  the  plaintiff  at  the  request 
and  for  the  benefit  of  the  defendant  is  a  sufficient  consideration 
to  support  a  promise  to  pay  by  the  defendant.  All  betting  is  not 
illegal  because  in  certain  places  and  under  certain  conditions  it 
is  made  an  offence  by  Act  of  Parliament,  nor  because  bets^which 
were  enforceable  as  contracts  at  common  law  have  been  made 
by  statute  unenforceable  as  void  or  on  an  illegal  consideration. 
There  is  certainly  nothing  illegal  in  paying  or  receiving  pay- 
ment of  a  lost  bet :  it  is  one  thing  for  the  law  to  refuse  to  assist 
either  party  in  their  folly,  if  they  will  bet ;  it  is  quite  another  to 
forbid  the  loser  to  keep  his  word.  Lost  bets  are  still  regarded 
as  debts  of  honour ;  in  other  words,  all  honourable  men  regard 
the  payment  of  money  lost  on  a  bet  as  a  duty  of  imperfect 
obligation,  and  the  payment  of  bets  is  indirectly  enforced  by  the 
social  stigma  attached  to  a  defaulter,  and  also  by  certain 
disqualifications  consequent  on  posting.  There  is  nothing 
illegal  in  an  unpaid  winner  calling  to  his  aid  those  resources, 
and,  if  so,  there  is  nothing  illegal  in  his  agreement  not  to  do  so 
in  consideration  of  the  payment  of  the  amount  lost.    Although 

(1)  [1896]  1  Ch.  496. 
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the  law  will  not  enforce  payment  of  a  bet,  it  will  not  restrain  the 
winner  from  patting  in  force  such  extra-legal  remedies  as  he 
may  have  by  posting  the  defaulter  or  otherwise.  The  appel- 
lant's counsel  says  that  this  is  mere  blackmail ;  but  blackmail 
(I  quote  the  Oxford  Dictionary)  is  "  to  extort  money  from,  by 
intimidation,  by  the  unscrupulous  use  of  official  or  social  position 
or  of  political  influence  or  vote."  So  long  as  lost  bets  are 
regarded  as  debts  of  honour,  I  cannot  bring  myself  to  describe  as 
blackmail  the  use  by  the  man  aggrieved  of  the  ordinary  means 
allowed  by  society  to  compel  the  loser  to  comply  with  the 
dictates  of  honour.  Every  one  is  entitled  to  enforce,  if  he  can, 
the  performance  of  a  moral  obligation,  at  any  rate  so  long  as  it 
is  done  by  the  person  for  himself,  and  so  long  as  no  more  than 
the  full  performance  of  the  obligation  is  required.  I  wish  to 
guard  myself  against  the  suggestion  that  any  one  other  than  the 
person  aggrieved  can  use  the  forbearance  to  post  as  a  considera- 
tion, or  that  forbearance  to  post  a  man  for  non-payment  of  a 
1001.  bet,  would  justify  a  request  for  more  than  lOOZ.  Debts  of 
honour  do  not  traffic  in  interest  or  bonus. 

I  have  dwelt  upon  this  point  because  it  appears  to  me  to  be 
the  gist  of  the  case;  for  although  the  law  does  not  enforce,  it 
does  not  absolutely  disregard,  duties  of  imperfect  obligation. 
A  moral  obligation  is  not  sufficient  as  a  consideration,  but  an 
illegal  or  immoral  purpose  will  vitiate  a  transaction  with  a 
consideration  that  would  otherwise  be  legal.  A  bond  in  con- 
sideration of  future  immoral  cohabitation  is  of  course  bad,  but 
in  Twmer  v.  Vaughan  (1)  it  was  said  that  a  bond  given  in 
consideration  of  past  cohabitation  and  as  premium  pudoris  was 
good  both  in  law  and  in  equity ;  and  Gtovli  J.  said :  "  The  Court 
may  take  this  for  a  lawful  and  conscientious  consideration ;  we 
must  presume  that  the  defendant  hath  done  what  in  honour  and 
conscience  he  ought  to  have  done,  and  that  he  thought  himself 
a  wrongdoer,  and  gave  the  plaintiff  this  bond  to  make  her 
amends."  In  Nye  v«  MoseUy  (2)  Bayley  J.  says :  *'  It  is  clearly 
established,  that  a  bond  given  to  a  single  woman  by  a  single 
man,  as  premium  pudicitisB,  at  the  time  when  he  determines  the 
iUidt  connection,  is  valid  between  the  parties  " ;  and  the  Court 
(1)  (1767)  2  WilB.  339.  (2)  (1826)  6  B.  ft  G.  133,  at  p.  138. 
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certified  on  a  case  sent  by  the  Yice-Chancellor  that  the  tact  that 
the  man  was  married  made  no  difference.  Bat  a  parol  agree- 
ment to  the  same  effect  is  insofficient,  and  in  Binnington  v. 
WaUis  (1)  the  Court  distinguished  the  cases  on  bonds  **  because 
they  are  all  cases  of  deeds,  and  it  is  a  very  different  question, 
whether  a  consideration  be  sufficiently  good  to  sustain  a 
promise,  and  whether  it  be  so  illegal  as  to  make  the  deed  which 
required  Ho  consideration  void." 

To  apply  this  reasoning  to  the  present  case.  A  mere  debt  of 
honour  will  not  support  a  parol  contract  to  pay,  and  any 
bond,  security,  cheque,  or  contract  to  pay  a  bet  is  to  be  deemed 
illegal  and  is  also  void ;  but  the  actual  payment  is  not  illegal, 
and  is,  in  fact,  a  debt  of  honour  or  duty  of  imperfect  obligation ; 
if,  therefore,  another  and  distinct  legal  consideration  can  be 
established,  there  is  nothing  in  the  payment  of  a  sum  equal  to 
the  amount  of  the  bet  to  taint  such  consideration ;  the  agreement 
not  to  have  recourse  to  the  stringent  remedies  available  under 
the  recognized  rules  of  racing  is  a  perfectly  good  consideration, 
unless  there  be  such  a  taint,  and  I  see  no  reason  for  holding  that 
such  taint  exists  in  the  case  of  the  lost  bet.  It  is  not  for  this 
Court  to  treat  as  illegal  that  which  was  legal  at  common  law, 
and  which  the  Legislature  has  not  made  illegal,  because  stem 
moralists  may  reasonably  disapprove  of  it.  The  doctrine  of 
public  policy  is  regarded  nowadays  as  one  rather  for  the  Legis- 
lature than  the  Courts,  although  the  Courts  will  not  shrink  from 
acting  on  it  if  the  contract  sought  to  be  enforced  leads  to 
immorality  or  crime.  It  is  sufficient  to  refer  to  Wilson  v. 
Gamley.  (2)  I  find  nothing  in  any  of  the  Acts  that  have  been 
cited  contrary  to  this  view.  There  is  no  enactment  making 
betting  in  general  (as  distinct  from  betting  in  particular 
places,  &c.)  or  the  payment  or  receipt  of  bets  illegal.  The 
object  of  the  Legislature  was  to  abrogate  the  old  common 
law  remedy  and  to  prevent  any  bet  or  any  security  for  or 
any  note  or  the  like  founded  on  a  bet  from  being  put  in  suit. 
The  illegality  is  to  be  deemed  to  be  in  the  consideration  for  the 
bet  or  document  sued  on,  not  in  the  purpose,  and  such  illegality 
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(1)  (1821)  4  B.  &  Al.  650. 
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0.  A.       taints  the  whole  cause  of  action  which  is  based  on  such  con- 

1906       sideration,  but  nothing  more.    The  Acts  in  effect  sweep  out  of 

Htams     existence,  for  all  purposes  of  action,  all  promises  to  pay  bets  and 

Stuabt  ^^^  securities,  notes,  bills,  &c.,  for  enforcing  such  payment,  but 
^nra.      they  leave  the  betting  debt  untouched  as  a  debt  of  honour. 

nrweM  L.J.  If  they  had  made  it  illegal,  then  Fisher  v.  Bridges  (1)  would 
have  applied,  and  the  agreement  not  to  post  and  the  consideration 
proceeding  therefrom  would  have  been  for  an  illegal  purpose  and 
void.  The  same  distinction  was  recognized  at  common  law 
before  wagers  became  the  subject  of  statutory  enactment.  Such 
wagers  were  regarded  as  contracts  and  lawful,  but  only  if  the 
wager  had  for  its  subject-matter  something  which  could  lawfully 
be  the  subject  of  contract  which  the  Courts  would  entertain. 
•  Here  the  agreement  sued  on  is  an  agreement  to  pay  a  sum  of 
money  in  consideration  of  forbearance  to  post  the  defendant  as  a 
defaulter ;  the  sum  of  money  may  be  equal  to  or  less  than  the  lost 
bet,  but  it  is  not  payment  of  the  bet,  because  that  was  payable 
on  settling  day,  and  non-payment  on  that  day  made  the  loser  a 
defaulter  and  liable  to  be  posted.  The  day  of  payment  is  most 
material,  for  non-payment  may  involve  the  winner  in  a  similar 
default;  the  contract  not  to  post  is  a  new  contract  quite 
distinct  from  the  contract  of  wager  and  is  sufficient  to  sup- 
port a  promise  to  pay  money,  which,  though  equal  to  the 
amount  of  the  bet,  is  not  in  fact  the  bet,  but  is  compensa- 
tion for  its  non-payment,  and  the  action  cannot  be  said  to  be 
brought  for  recovering  any  sum  alleged  to  have  been  won  on  any 
wager  within  8  ib  9  Vict.  c.  109.  If  betting  is  to  be  made  illegal, 
it  is  for  the  Legislatare  to  make  it  so  in  express  terms,  not  for 
the  Court  to  strain  the  letter  of  Acts  passed  for  a  different 
purpose  in  order  to  effectuate  what  we  may  consider  a  beneficial 
purpose,  and  in  support  of  this  I  cite  a  sentence  from  the  judg- 
ment of  Fletcher  Moulton  L.J.  in  Rex  v.  Roberts  (2) :  **  Just  as 
our  abhorrence  of  crimes  of  violence  is  no  excuse  for  lynching, 
so  the  indignation  we  feel  at  municipal  corruption  " — for  this  I 
read  "betting" — "and  our  appreciation  of  its  danger  do  not 
justify  our  straining  the  meaning  of  the  law  to  create  what  we 
may  fancy  would  be  an  effective  remedy."  I  agree  with  the 
(1)  (1864)  3  B.  &  B.  642.  (2)  [1908]  1  K  B.  407,  at  p.  433. 
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President  in  thinking   that   the  appeal  should   be  dismissed       o.  a. 

without  costs.  1908 


Appeal  dismissed.  Htaus 

Solicitors  for  defendant  Maughan :  H.  Dade  <£  Co. 


V, 

Stitabt 
Solicitor  for  plaintiff:  Henry  Benjamin.  Kino, 


W.  J.  B. 


[IN  THE  OOUBT  OP  APPEAL.]  o.A. 

ATTORNEY-GENEEAL  v.  DUKE  OP  RICHMOND,  ^^^ 

GORDON  AND  LENNOX  (No.  1).  June  2d,  2i. 


Bevenue — Estate  IhUy — Allowance — Incumhrancea — Bona-fide  CreatUm — Con- 
sideratian—'*  Wholly  for  the  Deceaaed'e  own  Use  and  Benefit**— Finance 
Act,  1894  («7  &  68  Vict,  c  30),  8.  7,  «u6-».  1  (a). 

In  1897  the  Gk)Tdon  Biohmond  estates  in  Scotland  were  subject  to  an 
entail  in  the  Scotch  form  under  which  the  defendant's  father,  the  Duke 
of  Bichmond,  was  heir  of  entail  in  possession,  and  the  order  of  succession 
after  him  was  (1.)  the  defendant,  (2.)  his  son  Lord  S.,  (3.)  the  heirs  male 
of  the  body  of  Lord  S.  In  that  year  the  Duke  took  proceedings  in  the 
Court  of  Session  under  the  Entail  Acts  for  Scotland  to  obtain  the  approval 
of  the  Oourt  to  an  instrument  of  disentail,  without  the  consent  of  the 
defendant  and  his  son.  Following  the  proper  procedure  under  those 
Acts,  the  interests  of  the  defendant  and  Lord  S.  under  the  settlements 
were  valued  at  415,0002.  and  287,000/.  respectively,  and  the  Duke 
executed  bonds  charging  the  estates  with  those  sums.  The  Court  there- 
upon  approved  an  instrument  of  disentail  which  was  duly  recorded  and 
registered.  The  Duke  thereupon  became  entitled  to  the  estates  in  fee 
simple  subject  to  those  charges.  The  defendant  and  his  son  settled  the 
sums  secured  by  the  bonds  upon  the  defendant  for  life  with  remainder  to 
Lord  S.  In  1898  the  Duke  made  a  revocable  mortis  causa  disposition 
of  the  estates  subject  to  the  mortgage  bonds  by  which  they  were  entailed 
after  his  death  to  the  defendant  and  Lord  S.  in  succession  with  remainders 
over  as  before,  but,  owing  to  the  fact  that  Loid  S.  had  issue  living  at  the 
date  of  this  deed,  its  effect  was  to  tie  up  the  estates  for  another  generation. 
Interest  on  the  bonds  was  not  paid  in  full  to  the  defendant  during  the 
life  of  the  Duke,  but  he  executed  further  bonds  charging  the  estates  with 
a  balance  due  to  the  defendant  to  the  amount  of  88,314/.  The  main 
motive  of  the  Duke  in  thus  resettling  the  estates  was  to  lessen  the  amount 
of  estate  duty  payable  on  his  death,  but  all  the  deeds  and  instruments, 
including  the  bonds,  were  genuine  instruments  intended  to  have  their 
full  operation.     The  defendant's  father,  the  Duke,  died  in  1903,  and  tbe 
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defendant  daimed  to  deduct  from  the  capital  Talne  of  theeatatea  paaaing 
on  the  death,  which  amounted  to  1,102,221/.,  for  the  pnrpoee  of  estate 
dnty  certain  debts  and  incimibrancee,  including  the  bonds  for  415,000f. 
and  287,0002.  and  88,3142.,  leaving  an  excess  of  debts  and  incumbrances 
over  the  yalue  of  the  estates  as  ascertained  for  the  purposes  of  estate 
duty  of  47,0922.  :— 

Hdd^  that  the  bonds  were  incumbrances  created  bona  fide  for  full 
consideration  in  money's  worth  wholly  for  the  deceased's  own  use  and 
benefit  within  s.  7,  sub-s.  1  (a),  of  the  Finance  Act,*  1894,  and  that  the 
defendant  was  therefore  entitled  to  make  the  deduction  claimed. 


Appbal  from  a  decision  of  Bray  J.  (1) 

Information  by  the  Attorney-General. 

The  informant  prayed  that  it  might  be  declared  that  in  the 
assessment  of  the  *'  (xordon  Bichmond  estates  "  for  the  purposes 
of  estate  duty  under  the  Finance  Act,  1894»  upon  the  death  of 
the  late  Duke  of  Bichmond,  Gordon  and  Lennox,  deductions 
ought  not  to  be  allowed  for  the  sums  comprised  in  two  bonds, 
for  416,000Z.  and  287,0002.  respectively,  given  by  the  late  Duke 
to  the  defendant  and  to  his  son,  nor  for  the  sums  comprised  in 
certain  further  bonds,  amounting  to  88,8142.  8«.  10<2.,  given  by 
the  late  Duke  to  the  defendant,  the  same  not  being  debts  or 
incumbrances  incurred  or  created  by  the  late  Duke  bona  fide  for 
full  consideration  in  money  or  money's  worth  wholly  for  the  use 
and  benefit  of  the  late  Dake  within  the  meaning  of  s.  7» 
sub-s.  1  (a),  of  the  Finance  Act,  1894.  (2) 

The  facts  are  fully  stated  in  the  report  of  the  case  in  the  Court 
below  and  in  the  judgment  of  Gozens-Hardy  M.B.,  and  it  is 
thought  that  the  following  short  summary  will  be  sufficient  for 
this  report. 

In  1897  the  defendant's  father,  the  late  Duke  of  Bichmond, 
was  heir  of  entail  and  enfef t  and  in  possession  of  the  Gordon 


(1)  [1907]  2  K.  B.  923. 

(2)  Finance  Act,  1894  (57  &  58 
Vict.  c.  30),  8.  7,  Bub-B.  1:  "In 
determining  the  value  of  an  estate 
for  the  purpose  of  estate  duty  allow- 
ance shall  be  made  for  reasonable 
funeral  expenses  and  for  debts  and 
incumbrances;  but  an  allowance 
shall  not  be  made— 

(a)  for    debts    incurred    by   the 


or      incumbrances 
a  disposition  made 


deceased, 
created  by 
by  the  deceased,  unless  such 
debts  or  ncumbranoes  were 
incurred  or  created  bona  fide  for 
full  consideration  in  money  or 
money's  worth  wholly  for  the 
deceased's  own  use  and  benefit 
and  take  effect  out  of  his 
interest" 
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Richmond  estateB  in  Scotland  under  the  provisions  of  a  deed  c.  a. 
of  entail  dated  August  7  and  9,  1872.  Under  this  entail  i908 
the  order  of  succession  after  the  late  Duke  was  as  follows :  attobkkt- 
(a)  The  defendant;  (6)  Lord  Settrington;  (c)  the  heirs  male  ^^^^^ 
of  Lord  Settrington's  body ;  (d)  the  other  heirs  male  of  the  body  biohmohd 
of  the  defendant ;  (e)  the  other  heirs  male  of  the  body  of  the  late  (No.  i). 
Duke ;  (/)  the  heirs  female  of  the  body  of  the  present  Duke ; 
(g)  the  other  heirs  female  of  the  body  of  the  late  Duke ;  (h)  the 
nearest  heirs  whomsoever  of  the  late  Duke ;  (i)  the  nearest  heirs 
andassigns  whomsoever  of  thedefendant.  Thisdeed  alsocontained 
a  power  for  the  late  Duke  and  the  defendant  jointly  at  any  time  of 
their  joint  lives  to  deal  with  and  dispose  of  the  estates  as  if 
they  were  held  in  fee  simple  free  from  any  fetter  of  entail.  This 
power  was  exercised  by  the  late  Duke  and  the  defendant  jointly 
on  two  occasions  for  the  purpose  of  enabling  the  late  Duke  to 
borrow  money.  By  the  same  deed  of  entail  an  annuity  of  80001. 
was  made  payable  to  the  defendant  by  the  late  Duke  during  his 
lifetime.  On  April  12, 1897,  the  late  Duke,  who  was  then  seventy- 
nine  years  of  age,  presented  a  petition  to  the  Court  of  Session  in 
Scotland,  asking  the  Court,  on  the  fulfilment  by  him  of  certain 
conditions,  to  approve  of  an  instrument  of  disentail.  This  pro- 
cedure was  authorized  by  a  series  of  Scotch  Acts,  called  the 
Entail  Acts,  by  virtue  of  which  the  late  Duke,  as  heir  of  entail 
enfeft  and  in  possession  of  the  estates,  was  entitled  to  disentail 
them  with  the  consent  of  the  defendant  and  Lord  Settrington,  or 
without  their  consent  by  paying  into  a  bank  or  giving  proper 
security  over  the  estates  for  the  value  in  money  of  their  respective 
expectancies  or  interests  in  the  entailed  estates,  such  values  being 
ascertained  by  the  Court.  The  proper  procedure  was  followed 
by  the  late  Duke,  and  the  interest  of  the  defendant  was  valued 
by  the  Court  at  415,0002.,  and  that  of  Lord  Settrington  at 
287,0001.  On  October  6, 1897,  the  late  Duke  executed  a  bond 
and  disposition  in  security  in  proper  form  in  favour  of  the  defen- 
dant for  415,0001.,  and  another  in  favour  of  Lord  Settrington  for 
287,0002.,  which  were  duly  registered  on  October  19,  and  on 
October  20  the  Court  made  a  decree  on  the  petition  approving  an 
instrument  of  disentail  which  had  been  executed  by  the  Duke  on 
June  19,  and  ordering  the  keeper  of  the  Begister  of  Tailzies  to 
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0.  A.       record  the  same  in  the  Baid  register.    The  instrument  of  disentail 

1908       ^cks  accordingly  recorded  and  registered  on  November  19,  and  by 

Attobnby-  ™®*^^  ^'  ^^^^  instrument,  on  the  same  being  duly  recorded  and 

General  registered,  the  late  Duke  became  owner  in  fee  of  the  estates 
BicHMOND  subject  to  some  old  incumbrances  and  also  to  the  new  incum- 

(Ko"'!  b^&i^ces  of  415,0002.  and  287,0002.  By  an  assignation  and  deed 
of  trust  dated  November  11  and  16,  1897,  and  recorded  on 
November  18, 1897,  the  defendant  and  Lord  Settrington  assigned 
the  sums  of  415,0002.  and  287,0002.  secured  to  them  by  the  before- 
mentioned  bonds  and  all  interest  thereon  to  trustees  upon  trust 
to  pay  the  income  to  the  defendant  for  life  and  after  his  death  to 
Lord  Settrington,  with  divers  limitations  over.  On  April  20, 
1898,  the  late  Duke  made  a  mortis  causa  disposition  and  deed  of 
entail  of  the  Gordon  Bichmond  estates,  whereby  he  conveyed 
and  disponed  them  from  his  death — (a)  to  the  defendant ;  (b)  to 
Lord  Settrington;  (c)  to  the  heirs  male  of  the  body  of  Lord 
Settrington;  {d)  to  the  other  heirs  male  of  the  body  of  the 
defendant ;  (e)  to  the  other  heirs  male  of  the  body  of  the  late 
Duke ;  (/)  to  the  heirs  female  of  the  body  of  Lord  Settrington ; 
(g)  to  the  other  heirs  female  of  the  body  of  the  defen- 
dant ;  (h)  to  the  other  heirs  female  of  the  body  of  the  late 
Duke,  This  disposition  was  different  in  several  particulars 
from  the  deed  of  entail  of  1872,  but  the  substantial  difference 
was  that,  owing  to  the  fact  that  in  1898  Lord  Settrington  had 
issue  living,  the  estates  were  tied  up  for  one  further  generation. 
In  1899  and  again  in  1908  the  late  Duke  charged  the  estates 
subject  to  all  the  incumbrances,  including  those  of  415,0002. 
and  287,0002.,  to  secure  two  sums  of  60002.  and  60002.  borrowed 
by  him.  In  the  latter  the  defendant  joined,  at  the  late  Duke's 
request,  for  the  purpose  of  giving  his  consent  to  postpone  the 
securities  held  by  him  in  respect  of  interest  on  the  two  bonds. 
The  interest  on  the  two  bonds  of  416,0002.  and  287,0002.  was 
payable  to  the  defendant  under  the  assignation  and  deed  of  trust 
of  November,  1897,  and  a  mandate  for  the  trustees  authorizing 
payment  to  the  defendant.  It  was  not  paid  in  cash  by  the  late 
Duke,  but  on  January  24,  1899,  an  account  was  stated  and 
signed  between  him  and  the  defendant.  This  account  shewed, 
on  the  one  side,  the  interest  due  on  the  two  bonds,  and,  on  the 
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other,  certain  volantary  payments  which  the  late  Dake  had  been       O.A. 
in  the  habit  of  making  for  many  years  prior  to  1897  to  or  for  the        19QS 
benefit  of  the  defendant,  and  the  balance  brought  out  as  due  to  attobnst- 
the  defendant  as  at  November  11, 1898,  was  18,476Z.  8«.  Sd.,  and         «. 
on  February  2  the  late  Duke  executed  a  bond  and  assignation  in  ^^^^^^^^ 
security  for  that  amount  in  favour  of  the  defendant.    This  bond     cNo.  i). 
was  duly  registered  on  February  8, 1899.    Similar  accounts  were 
stated  and  similar  bonds  were  given  each  year  down  to  the  death 
of  the  late  Duke  and  duly  registered.    The  total  amounts  of 
those  bonds  amounted  to  88,8142.  S$.  lOd.    The  late  Duke  died 
on  September  27, 1908.    After  his  death  the  defendant  delivered 
to  the  Commissioners  of  Inland  Bevenue  an  account  of  the  Gordon 
Richmond  estates  as  passing  on  the  death  of  the  late  Duke  for 
estate  duty  purposes.    On  the  credit  side  of  these  accounts  the 
capital  value  of  the  estates  was  shewn  as  1,102,2212. 18«.  9d.,  and 
on  the  debit  side  deductions  for  debts  and  incumbrances  amounted 
to  1,149,814Z.  8s.  lOd.,  leaving  an  excess  of  debts  and  incum- 
brances over  the  value  of  the  property  of  47,0922. 168.  Id.  These 
deductions  included  the  bonds  for  415,0002.  and  287,0002.,  and 
the  further  bonds  amounting  to  88,8142.  8s.  lOd. 

The  information  alleged  that  nQither  the  defendant  nor  his 
father  ever  desired  that  the  estates  should  become  free  or 
unentailed,  but  they  did  desire  that  the  payment  of  estate  duty 
should  be  avoided,  and  for  this  purpose  they  arranged  and  agreed 
with  the  concurrence  of  Lord  Settrington  that  the  form  of  a 
disentail  and  of  a  valuation  of,  and  giving  security  for,  the 
interests  of  the  present  Duke  and  Lord  Settrington  should  be 
gone  through,  but  that  the  estate  should  be  resettled  so  that  the 
whole  would  in  fact  devolve  as  if  no  disentail  had  purported  to 
be  made.  The  estates  would  thus  be  made  to  appear  on  the  late 
Duke's  death  as  subject  to  incumbrances  actually  exceeding 
their  value. 

Sir  W.  8.  Robson,  A.-G.,  Sir  R.  B.  Finlay,  K.C.,  and  C.  H. 
Sargant,  for  the  appellant.  The  onus  of  proving  the  bona  fides 
of  the  transaction  is  on  the  Duke.  The  question  is,  Has  he 
discharged  the  onus  cast  upon  him  by  s.  7,  sub-s.  1  (a)  ?  The 
incumbrances  must  have  been  created  "  bona  fide  "  and ''  wholly  for 
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c.  A.       the  deceased's  own  use  and  benefit."  The  late  Dake  took  nothing 

1908       by  this  transaction,  except  an  equity  of  redemption  worth  nothing, 

ATTOBinsT-'  ^^  rather  48,000{.  worse  than  nothing ;  the  benefit  was  to  those 

GsHBBAL   y^)jQ  followed  the  Duke  in  thus  escaping  duty,  but  the  deceased 

BioHMOND  took  no  benefit.    The  meaning  of  the  words  ''  bona  fide "  in  a 

(DUKB) 

(No.  1).  statute  was  considered  in  Penn  v.  Alexander  <1),  from  which  it 
would  seem  that  motive  is  the  real  test.  The  motive  here  was  to 
escape  duty,  the  very  thing  this  sub-section  is  endeavouring 
to  stop;  and  the  fair  inference  is  that  the  bonds  given  by  the  late 
Duke  were  not  bona  fide  incumbrances. 

[Fabwbll  L.J.  If  the  present  Duke  had  had  the  misfortune 
to  get  into  difficulties,  his  trustee  in  bankruptcy  could  certainly 
have  enforced  these  bonds  against  the  late  Duke  for  the  benefit 
of  the  present  Duke's  creditors.  Apart  from  motive,  there- 
fore, it  cannot  be  said  that  this  bond  was  not  a  bona  fide 
incumbrance.] 

The  motive  and  purpose  may  be  looked  at  in  considering  the 
question  of  bona  fides. 

[Cozbns-Habdt  M.B.  The  avoidance  of  estate  duty  is  not  an 
unlawful  motive.  I  see  a  great  difficulty  in  saying  that  these 
bonds  both  in  form  and  reality  were  not  valid  ''debts  or 
incumbrances."] 

The  point  is  whether  s.  7,  sub-s.  1  (a),  has  prevented  a 
transaction  of  this  kind  from  being  successful.  We  say  it  has. 
**  Bona  fide  created "  does  not  mean  that  the  deeds  really  are 
what  they  purport  to  be,  and  have  a  genuine  legal  effect,  but  it 
refers  to  incumbrances  bona  fide  created  for  the  benefit  of  the 
deceased  in  the  usual  way,  and  this  ingenious  scheme  would 
never  have  been  entered  into  but  for  the  Finance  Act,  and  to 
escape  the  duty  imposed  by  that  Act.  The  meaning  of  "  bona 
fide"  was  also  considered  in  Ouardians of  FuUiam  v.  Guardiaiu  of 
Thanet.  (2) 

Simms  v.  Registrar  of  Probates  (8)  and  BttUivant  v.  Attorney- 
General  for  Victoria  (4)  are  distinguishable.  This  transaction 
may  in  a  sense  be  a  bona  fide  transaction,  in  so  far  as  it  is 
honest  and  as  the  deeds  and  bonds  are  valid,  but  it  is  not  effective 

(1)  [1693]  1  Q.  B.  622.  (3)  [1900]  A.  G.  323. 

(2)  (1881)  6  a  B.  D.  610.        (4)  [1901]  A.  0.  196. 
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as  against  the  revenue  if  made  for  the  sole  purpose  of  evading  the       c.  a. 
Finance  Act.    This  was  not  a  transfer  of  property  executed  for        1908 


the  sake  of  the  transfer  itself  or  for  the  benefit  of  the  late  Duke,  attobnbt. 
but  it  was  a  transfer  executed  solely  for  the  purpose  of  evading  ^^^^ 
estate  duty,  the  very  purpose  contemplated  and  provided  for  by  ^JJium?^ 
s.  7,  sub-s.  1  (a).  (No.  l). 

Bnckmaster,  K.C.,  and  Avsten-Cartmell  {Danekwerts^K.C.y  with 
them).  The  argument  of  the  Grown  is  founded  upon  the  notion 
that  the  whole  transaction  was  a  scheme  concocted  between  the 
late  Duke,  the  present  Duke,  and  Lord  Settrington  to  escape  the 
payment  of  duty.  The  Grown  tried  to  make  out  that  a  scheme 
was  concocted  by  the  common  legal  adviser  of  all  the  parties, 
and  comment  was  made  on  the  fact  that  privilege  was  claimed  for 
communications  with  him. 

[Ebnnbdt  L.J.  The  observations  of  Lord  Ghelmsford  in 
Wentworth  v.  Uoyd  (1)  shew  that  no  presumption  can  be  raised 
against  a  party  by  his  insisting  on  professional  privilege.] 

Apart  from  that  suggestion  there  is  no  evidence  whatever  of  a 
scheme.  Bray  J.  has  in  fact  found  that  no  scheme  existed. 
The  late  Duke  desired  to  disentail,  and  he  carried  out  the  dis- 
entailing by  legal  process,  which  was  the  best  way  to  shew  that 
there  was  nothing  underhand  about  it.  No  doubt  one  of  his 
motives  was  to  reduce  the  amount  of  duty  payable  on  his  death, 
but  it  was  not  his  only  motive.  He  got  the  power  of  dealing 
with  the  estate  and  used  it  to  resettle  the  estate.  The  new 
settlement  tied  up  the  estate  for  another  generation.  Lord 
Settrington  was  bom  before  1872,  but  then  had  no  issue,  and  would 
therefore  under  Scottish  law  have  barred  the  entail  without  any 
consent.  He  had  issue  living  at  the  date  of  the  re-entail,  and 
therefore  the  property  was  tied  up  for  another  generation.  It 
was  said  that  the  Duke  retained  a  mere  husk.  But  the  scale  of 
valuation  of  the  estate  for  duty  is  8^  per  cent,  and  on  that 
valuation  the  property  was  worth  less  than  the  charges;  for 
any  other  purpose  it  would  be  valued  on  a  scaleof  4per  cent.,  and 
that  would  shew  a  large  margin  for  the  late  Duke.  When  the  late 
Duke  had  disentailed  there  was  nothing  left  but  the  equity  of 
redemption,  and  nothing  else  passed  on  his  death :  Earl  Cowley 
(1)  (1864)  10  H.  L.  C.  589. 
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V.  Commisnoners  of  Inland  Revenue*  (1)  If  this  is  so,  no  qaestion 
ooald  arise  under  s.  7»  sab-s.  1.  Bat  the  bonds  in  this  case  were 
within  that  section.     They  were  made  bona  fide.     The  term 


^  bona  fide  "  in  this  and  similar  Acts  means  only  that  the  trans- 


Attobxet- 
Geitebal 

V, 

BioHMOKD  action  is  genuine  and  not  a  sham ;  the  motive  for  the  transaction 
(No.^.     ^^  unimportant :  Alexander  y.  Newnutn.  (2) 

"  The  whole  question  is  whether  the  transaction  is  colourable 
or  real " :  per  Lord  Halsbury  in  Simms  v.  Registrar  of  Probates.  (8) 
This  is  the  first  time  it  has  been  attempted  to  argue  that  the 
mere  fact  that  something  is  done  with  the  intention  of  escaping 
the  payment  of  duty  prevents  it  from  being  done  bona  fide.  If 
that  argument  is  right,  Attomey-Oeneraly.  Beech  (4)  was  wrongly 
decided,  and  any  number  of  gifts  made  by  parents  to  children 
since  the  Act  could  be  set  aside.  There  is  no  such  thing  as 
evading  an  Act  of  Parliament:  per  Ghitty  J.  in  Attomey-General 
V.  BeecK  (4)  The  whole  argument  for  the  Grown  is  based  on 
ignoring  the  distinction  between  motive  and  purpose,  which  is 
pointed  out  in  Topham  v.  Dvke  of  Portland.  (5) 

There  is  no  doubt  that  the  incumbrances  were  given  for  full 
value,  for  the  interests  of  the  present  Duke  and  Lord  Settrington 
were  valued  by  an  independent  person  appointed  by  the  Court, 
and  the  consideration  "  in  money's  worth,"  i.e.,  the  acquisition 
of  the  fee,  was  wholly  for  the  late  Duke's  own  use  and  benefit. 
What  he  intended  to  do  with  it  is  immaterial.  Where  the 
deceased  has  created  a  mortgage  and  received  the  money  it 
makes  no  difference  how  he  spends  the  money. 

Sarganty  in  reply.  The  judgments  in  Earl  Cowley  v.  Com- 
missioners of  Inland  Revenue  (1)  do  not  apply  to  an  incumbrance 
created  by  the  deceased  himself.  Such  an  incumbrance  must 
be  governed  by  s.  7,  sub-s.  1.  This  transaction  was  not  bona  fide, 
for  it  never  would  have  been  entered  into  at  all  but  for  the  purpose 
of  escaping  duty,  and  it  was  not  carried  out  for  the  benefit  of  the 
late  Duke,  but  of  his  successors* 

Gozens-Habdt  M.B.  This  is  an  appeal  from  the  judgment 
of  Bray  J.,  who  dismissed  an  information  by  the  Attorney- 

(1)  [1899]  A.  0.  198.  (3)  [1900]  A.  0.  323,  326. 

(2)  (1846)  2  0.  B.  122.  (4)  [1898]  2  Q.  B.  147,  167. 

(6)  (1863)  1  D.  J.  &  S.  517. 
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General  claiming  estate  duty  on  what  I  might  call  the  Scottish       0.  A. 
eistates  of  the  late  Duke  of  Bichmond.    I  agree  entirely  with  the       idos 


judgment  of  Bray  J.,  with  the  possible  exception  of  the  passage  attornet. 
on  the  last  page,  which  is  in  no  way  necessary  for  his  decision,     ^^^^^^^ 


V, 


and  I  am  not  sure  that  I  can  really  add  anything  to  the  force  of   Riohmokd 
his  reasoning ;  but  having  regard  to  the  importance  of  the  case,      (No.  i). 
it  is  right  that  I  should  express  in  my  own  words  how  the  case  con^^aidy 
presents  itself  to  my  mind,  and  I  will  endeavour  to  do  that  as 
briefly  as  may  be. 

Now  there  are  many  facts  which  are  admitted  in  this  case,  and 
there  are  certain  findings  of  Bray  J.  which,  in  a  case  like  this, 
are  binding  upon  us  in  the  sense  that  nothing  has  been  urged 
before  us  which  would  induce  us  to  modify  those  findings. 
The  admitted  facts  are  these:  The  late  Duke  of  Bichmond 
was  tenant  in  tail  of  very  large  estates  in  Scotland.  Scottish 
law  is  of  course  for  us  a  question  of  fact,  and  the  Court 
below  had  the  best  possible  evidence  of  what  was  the  relevant 
Scottish  law  from  the  mouth  of  Mr.  Clyde,  who  was  the  Solicitor- 
General  under  the  late  Government.  It  seems  that  according  to 
Scottish  law  the  Duke  had  an  absolute  right  to  bar  the  entail  upon 
terms  of  making  certain  payments  to,  or  giving  certain  security 
to,  his  son  the  Earl  of  March  and  his  grandson  Baron  Settrington, 
they  being  the  next  two  persons  who  would  be  entitled  under  the 
entail  if  it  ran  its  natural  course.  The  machinery  provided  by 
Scottish  legislation  is  this :  The  tenant  in  tail  presents  a  petition 
to  the  Court  of  Session,  which  is  served  upon  the  two  next  heirs, 
and  a  public  official  is  appointed  to  assess  the  value  of  what  I 
may  call  the  expectancies — although  that  is  possibly  not  strictly 
an  accurate  phrase — of  the  two  next  persons  interested  under  the 
entail,  and,  when  that  amount  has  been  reported  to  the  Court  and 
approved  by  the  Court,  the  tenant  in  tail  has  a  right  either  to  pay 
cash  to  the  amount  of  the  valuation  so  approved,  or  to  give  to  those 
persons  a  security  upon  the  entailed  estate  for  the  ascertained 
amounts  of  the  values  of  their  interests.  When  that  is  done,  the 
Scottish  Court  having  approved  the  securities,  the  tenant  in  tail 
executes  an  instrument  which  is  registered,  the  result  of  which  is 
that  the  tenant  in  tail  becomes  absolute  owner  of  the  property.  The 
entail  is  barred.    The  subsequent  heirs  in  tail  have  no  power  to 
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c.  A.  prevent  this  disentail  and  no  right  to  object  to  it  upon  the  terms 
1908  which  are  imposed  by  statute,  namely,  that  they  shall  receivoi 
attobnbt-  ^^^^^^  ^  ^^^^  or  in  securities  upon  the  estate,  the  amount  of  the 
qesxjolais  assessed  valuation.  In  the  present  case  the  Duke  presented  a 
BicHMOKD  petition.  Valuations  were  made  of  the  amounts  due  to  the  Earl 
(No",  of  March  and  Lord  Settrington,  the  figures  of  which  were  very 
ooj^^^ii^^j  large.  The  Earl  of  March's  interest  was  valued  at  416,000L, 
and  Lord  Settrington's  interest  at  287,000/.,  the  fact  being  that 
the  Duke  of  Richmond  was  at  the  date  of  the  transactions  in 
question  a  man  very  advanced  in  years.  The  Court  of  Session 
approved  the  valuation,  approved  the  two  bonds  or  mortgages  for 
those  amounts  on  the  entailed  estates  which  the  Duke  proposed  to 
give,  and  ordered  registration  of  the  instrument,  the  result  of 
which  was  that  the  entail  was  barred.  These  two  bonds,  one  given 
to  the  Earl  of  March,  and  the  other  to  Lord  Settrington,  became 
and  were  their  own  personal  property,  to  be  disposed  of  by  them 
as  they  were  minded.  Shortly  afterwards,  they,  the  father  and 
the  son — the  Earl  of  March  and  his  son  Lord  Settrington — made 
what  we  on  this  side  of  the  Tweed  should  call  a  settlement  of 
these  two  bonds,  and,  in  the  language  of  the  Scottish  law,  made 
an  assignation  of  the  bonds,  the  effect  of  which  was  that  the 
Earl  of  March  got  during  his  life  the  income  on  both  the  bonds 
and  on  his  death  Lord  Settrington  would  get  the  income  on 
both  the  bonds ;  there  were  other  subsequent  limitations,  and  in 
the  event  of  failure  of  those  the  bonds  were  to  be  divided 
between  the  Earl  of  March  and  Lord  Settrington  in  proportion 
to  the  amount  of  their  bonds.  Of  course  those  bonds  were 
personal,  movable  property,  and  were  not  subject  to  the  law  of 
entail.  The  bonds  carried  interest.  The  Duke  did  not  pay  the 
interest  fully,  as  and  when  due,  to  the  Earl  of  March  in  the 
right  of  his  own  bond,  or  in  the  right  of  his  title  under  the 
assignment  of  Baron  Settrington's  bond,  but  from  time  to  time, 
having  paid  sums  on  account  only  of  interest,  he  gave  further 
bonds  or  securities  to  the  Earl  of  March,  also  charged  upon  the 
property.  The  Duke  shortly  afterwards,  and  at  no  great  time 
after  the  transactions  I  have  mentioned,  executed  a  mortis  causa 
deed,  or  will  as  we  should  call  it,  by  which  he  re-entailed  the 
property  and  extended  it  to  another  generation.    Of  course  that 


2  K.  B.  KING'S  BENOR  DIVISION.  789 

fresh  entail  was  subject  to  these  bonds  which  had  been  given,       o.  a. 
and  subject  to  one  or  two  other  small  bonds  which  the  Duke        1908 
executed  after  the  transaction  in  question.    The  Duke  died  ^^^^^^ 
some  years  afterwards,  and  a  valuation  was  brought  in  for  the    Gsnebal 
purpose  of  estate  duty  upon  which  it  appeared  that,  having   biohmohd 
regard  to  the  mode  in  which  the  estate  was  valued  for  the     ^^ofn 
purposes  of  estate  duty,  there  was  no  surplus  on  the  Scottish  ^^^^^~^ 
estates,  after  all  these  incumbrances  had  been  brought  into        ^^ 
account.    That  being  so,  the  present  Duke  claimed  that  there 
was  no  liability  to  pay  estate  duty.     The  Attorney-General 
£Qed  an  information  claiming  the  duty. 

Thus  far  I  have  dealt  only  with  the  admitted  facts.  But 
there  are  other  facts  which  were  challenged  in  the  pleadings  in 
the  action  and  as  to  which  evidence  was  adduced.  It  was 
alleged  in  the  information  that  this  was  all  a  scheme  made 
between  the  Duke,  his  son  the  Earl  of  March,  and  his  grandson 
Lord  Settrington,  to  which  each  of  them  was  a  party,  for  the 
purpose  of  depriving  the  Grown  of  estate  duty,  and  that  the 
whole  transaction  was  not  a  real  one,  but  it  was  understood  from 
first  to  last  that  there  would  be  no  change  in  the  devolution  of 
the  property,  and  that  these  were  to  be,  in  substance,  mere  paper 
and  unreal  transactions.  That  being  so,  evidence  was  given 
before  Bray  J.,  and  the  only  evidence  on  this  part  'of  the 
case  which  was  given  was  that  of  the  present  Duke  of  Rich- 
mond. The  learned  judge  saw  and  heard  the  Duke,  and  he 
says  this  in  his  considered  judgment:  *'It  was  impossible  to 
listen  to  his  evidence,  as  he  gave  it,  without  being  convinced 
that  he  was  telling  the  whole  truth,  and  I  accept  his  evidence  as 
being  absolutely  true  "  ;  then  he  goes  on  to  say :  **  As  the  result 
of  his  evidence  I  find  as  facts ;  (1.)  That  all  the  deeds  and  docu- 
ments signed  from  1897  onwards,  including  the  bonds  claimed 
as  incumbrances,  were  genuine  instruments  intended  to  have 
their  full  operation  without  any  reservation  of  any  kind,  secret 
or  otherwise.  (2.)  That  there  was  no  such  arrangement  or  even 
understanding  such  as  sug^^ested  in  the  amended  information. 
(8.)  That  it  was  the  intention  of  the  late  Duke  to  bar  the  entail 
and  to  make  himself  owner  in  fee  simple  of  the  Gordon  Rich- 
mond estates,  subject  to  the  incumbrances,  including  the  bonds, 
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0.  A.       but  that  the  motive  which  mainly  actuated  him  in  taking  the 
1908        steps  which  he  did  for  that  purpose  was  that  he  would  thereby 

Attobney-  diminish  his  estate  and  lessen  the  estate  duty  payable  on  his 
General    death."    Lower    down    in    his    judgment    Bray  J.   says  that 

BioHMOND  he  accepts  without  reservation  the  Duke's  denial  that  there 
(No.  1).     was  any  such  arrangement   or    understanding   as  has  been 

Q^^.;^^^^  indicated.  He  goes  on  to  say  that  he  finds  the  settlement  of  the 
^'^-  moneys  represented  by  the  two  bonds  was  not  done  at  the 
suggestion  of  the  late  Duke,  but  was  arranged  between  the 
defendant  and  Lord  Settrington  on  the  advice  of  Messrs.  Brodie, 
acting  as  Lord  Settrington's  solicitors^  and  he  says  finally  that 
there  were  some  other  circumstances  which  required  considera- 
tion, but  they  have  not  prevented  his  coming  to  the  clear 
conclusion  that  there  was  no  such  arrangement  or  understanding 
as  suggested* 

Now»  that  being  so,  what  is  there  in  the  transaction  which 
disentitles  the  present  Duke  to  claim  a  deduction  in  respect  of 
these  bonds  ?  It  is  said  that  they  cannot  be  allowed  by  reason 
of  the  provisions  of  s.  7»  sub-s.  1  (a),  of  the  Finance  Act, 
1894*  That  depends  upon  a  few  words  in  the  clause  which  I 
must  now  read :  "  In  determining  the  value  of  an  estate  for  the 
purpose  of  estate  duty  allowance  shall  be  made  for  reasonable 
funeral  expenses  and  for  debts  and  incumbrances."  Prima  facie, 
therefore,  debts  and  incumbrances  are  to  be  allowed ;  but  then 
there  is  an  exception,  to  which  exception  there  is  an  exception, 
because  it  goes  on  to  say :  **  But  an  allowance  shall  not  be  made 
(a)  for  debts  incurred  by  the  deceased  or  incumbrances  created 
by  a  disposition  made  by  the  deceased  unless  such  debts  or 
incumbrances  were  incurred  or  created  bona  fide  for  full 
consideration  in  money  or  money's  worth  wholly  for  the  deceased's  | 

own  use  and  benefit  and  take  e£Eect  out  of  his  interest."  These 
incumbrances  were  of  course  plainly  created  by  a  disposition 
made  by  the  deceased.  It  has  not  been  disputed  that  they  were 
made  for  full  consideration  in  money  or  money's  worth,  for  the 
figures  which  I  have  given  were  the  figures  ascertained  by  officials 
acting  under  the  Scottish  Court,  and  no  suggestion  can  be  made 
that  full  and  ample  consideration  was  not  given  to  the  Earl  of 
March  and  Lord  Settrington  for  the  purchase  of  that  which  was 
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really  their  interest  in  the  estate,  or,  possibly  more  accurately,       c.  a. 
the  purchase  of  their  power  to  prevent  the  Duke  from  disentail-       1908 
ing  the  estate.    But  then  it  is  said  they  were  not  created  bona  attobwbt- 
fide,  because  the  leading  motive,  if  not  the  sole  motive,  was  to    general 
escape  the  incidence  of  estate  duty.     I  am  unable  to  satisfy   Richmond 
myself  that  motive  has  anything  whatever  to  do  with  this  clause      (no.  i). 
so  far  as  we  have  to  consider  it.     "  Bona  fide  "  is  a  perfectly  oot^Budy 
well-known  term ;  it  is  used  again  and  again  throughout  this 
statute  and  in  other  similar  statutes,  and,  after  all,  it  means 
neither  more  nor  less  than  created  in  good  faith,  not  as  a  sham 
or  as  a  mere  paper  transaction,  not  coUusively  or  as  part  of  a 
scheme  to  defraud  anybody,  but  it  must  be  an  incumbrance 
created,  and  being  in  fact  what  it  is  in  form,  a  genuine  transaction, 
intended  to  have,  and  having,  in  truth,  all  the  e£fect  that  its  form 
enables  it  to  have.     In  my  view,  it  is  quite  unimportant  to 
consider,  when  a  mortgage  is  made  by  an  owner  of  an  estate, 
what  his  motive  may  be  in  effecting  the  mortgage.    It  may  be 
that  he  wishes  to  raise  money  with  a  view  to  giving  money  to 
charity  or  to  found  a  charity;  it  may  be  that  he  wishes  to  raise 
money  for  the  benefit  of  a  daughter  on  marriage,  or  for  making 
a  present  to  a  son.    It  may  be  that  he  wishes  to  raise  money, 
one  motive  for  his  so  doing  being  to  avoid  the  incidence  of  estate 
duty.    That  is  an  object  and  motive  which  is  not  illegal,  is  not 
immoral,  and,  so  far  as  I  know,  there  is  no  possible  objection  to 
be  raised  to  an  honest,  honourable,  real  transaction,  otherwise 
unobjectionable,  merely  because  a  man  was  induced  to  enter  into 
it  with  a  view  to  escaping  the  incidence  of  estate  duty.    I  there- 
fore, with  great  respect  to  the  arguments  which   have  been 
addressed  to  us  on  behalf  of  the  Attorney-General,  am  unable  to 
attach  the  meaning   which  the  arguments   suggest    ought  to 
be  attached  to  the  words  '*  bona  fide."    I  am  content  on  this 
point  to   adopt  the    language  of  Bray  J.  that   those   words 
'*  provide    that   the   transaction   shall  be  a  real  and  genuine 
transaction,  intended  to  have  full  and  real  operation,  without  any 
secret  or  covinous  arrangement  or  reservation." 

Then  it  is  said  that  these  charges  were  not  made  for  full  con- 
sideration in  money  or  money's  worth,  or  wholly  for  the  deceased's 
own  use  and  benefit.    What  was  the  effect  of  this  ?    It  was  really 
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c.  A.       purchase-money  for  the  fee,  the  absolute  interest  in  the  property, 

1908       which  the  late  Duke  thereby  acquired.    That  was  acquired  by  him- 

~7  self  for  himself,  and  for  nobody  else.    In  point  of  fact,  the  late 

Gkkbral    Duke  did,  after  this  transaction,  borrow  some  money  by  mortgage 

BioHMOND  bonds,  for  a  comparatively  small  amount  no  doubt,  upon  the 

^(Noff?     ^^  which  he  had  thus  created,  subject  of  course  to  the  prior 

Q,^^~^    securities  which  he  had  given.    He  acquired  the  fee,  and  had 

M.B.        YQfy  gQQ^  reason  for  so  doing.    He  might  have  dealt  with  that 

in  any  way  he  pleased,  but  influenced,  as  he  undoubtedly  was, 

by  a  motive  which,  so  far  as  my  experience  goes,  is  so  common 

as  to  be  almost  universal  with  large  landowners  of  his  rank,  he 

was  minded  to  do  that  which  he  did,  that  is,  to  tie  this  estate  up 

for  another  generation  by  the  mortis  causa  deed,  or  will  as  we 

should  say,  which  he  executed  and  which  came  into  effect  on  his 

death.    I  am  unable  to  see  in  the  facts  of  this  case,  and  accepting 

as  I  do,  implicitly  and  absolutely,  the  findings  of  Bray  J.,  that 

apart  from  any  scheme  or  arrangement  such  as  is  negatived, 

these  were  other  than  incumbrances  created  bona  fide  for  full 

consideration  in  money,  or  money's  worth,  wholly  for  the  deceased's 

own  use  and  benefit. 

That  being  so,  for  these  short  reasons,  it  seems  to  me  that  we 
should  be  wrong  in  attempting  to  put  a  meaning  on  the  words 
"  bona  fide  "  which,  so  far  as  I  am  aware,  has  never  been  sought  to 
be  put  upon  those  words  in  any  other  part  of  this  Act,  or  of  any 
similar  Act,  and  I  think  we  are  bound  to  hold  that  what  the  Duke 
did  was  done  honestly  in  accordance  with  the  provisions  of  Scottish 
law,  bona  fide,  and  wholly  for  the  benefit  of  the  Duke. 

I  am  of  opinion  that  the  judgment  appealed  from  is  right,  and 
that  this  appeal  must  be  dismissed. 

Fabwbll  L.J*  I  am  of  the  same  opinion.  The  late  Duke  was 
heir  of  entail,  and  he  was  minded  to  avail  himself  of  the  powers 
given  to  him  by  several  Scottish  Entail  Acts  of  buying  out  the 
interests  of  his  successors,  which  he  was  enabled  to  do,  either 
by  paying  them  the  value  ascertained  by  the  Court,  or  securing 
that  value  on  the  estate  which  he  had  so  bought.  He  accordingly 
took  the  proceedings  necessary  in  the  Scottish  Courts,  and  by  deed 
duly  executed  and  duly  aflirmed  by  the  Court,  and  ordered  by  the 
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Court  to  be  registered  on  October  20, 1897,  he  entitled  himself  to       c.  a. 
the  estate  in  fee,  and  thereupon  became  and  was  the  owner  in  fee,       1908 
subject  to  these  incumbrances.    Down  to  that  point  there  appears  attobnet- 
to  me  to  be  no  sort  of  question.    It  was  a  valid  transaction,  the    ^"^"^^ 
bonds  were  valid ;  the  fee  created  was  valid.    There  was  nothing   BioHMoifD 
whatever  to  shew  that  it  was  other  than  what  it  appeared  to  he     (No.  i). 
on  the  face  of  it,  a  perfectly  straightforward  transaction.    But    vtoweiTuj. 
then  it  is  said  on  behalf  of  the  Grown  that  the  motive  was  to 
escape  duty.    Assume  that  was  so.    I  know  of  no  law  which 
prevents  a  man  from  avoiding  a  duty  which  has  not  attached  to 
the  property.    The  argument  of  the  Grown  treats  this  as  though 
it  were  like  the  old  succession  duty  and  attached  at  the  time  of 
the  passing  of  the  Act  as  if  that  were  the  creation  of  a  succession. 
But  this  duty  does  not  arise  until  death,  and  a  man  is  perfectly 
entitled,  if  he  can,  to  avoid  the  payment  of  duty  by  disposing  of 
his  property  in  any  way  not  forbidden  by  the  Act.    The  argu- 
ment that  his  motive  is  to  escape  duty  appears  to  me  wholly 
irrelevant,  because  a  man  is  perfectly  justified  in  avoiding  and 
escaping  the  duty  which  will  arise  in  the  future,  but  which  has 
not  yet  attached  to  any  property  which  he  possesses. 

Then  it  is  said  that  s.  7  prevents  this  transaction  from  being 
treated  as  what  it  really  was.  Now  the  Act  provides  that 
duty  shall  be  levied  on  the  value  of  the  property  which 
passes  by  death.  There  is  no  sort  of  doubt  that  the  value 
of  the  property  which  passed  on  the  Duke's  death  was  the 
equity  of  redemption,  but  it  is  said  that  the  proviso  in  s.  7 
prevents  that  from  being  applicable,  because  no  incumbrance 
created  by  the  deceased  himself  is  allowed  to  be  deducted, 
unless  such  incumbrance  created  by  the  deceased  himself 
was  created  bona  fide.  That  is  the  first  step.  It  is  said  this 
is  not  bona  fide.  If  by  that  is  meant  not  bona  fide  in  the 
sense  that  the  late  Duke  had  in  his  mind  the  desire  and  motive 
to  avoid  the  incidence  of  duty,  then  I  say,  that  is  not  the  mean- 
ing of  bona  fide.  I  put  it  in  argument  to  8ir  Robert  Finlay 
that  the  incumbrances  were  created  bona  fide  in  the  sense 
that  there  was  no  mala  fides  or  fraud  about  it,  and  Sir  Bobert 
Finlay  said :  ''  Surely  bona  fide  means  this,  that  the  transaction 
was  one  entered  into  for  the  purpose  of  borrowing  on  the  face  of 
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c.  A.  it  and  not  for  the  purpose  of  evading  the  duty."  I  can  only 
1908  say  that  it  was  entered  into  for  the  purpose  of  borrowing  the 
Attornbt-  money,  for  the  purpose  of  getting  money  to  buy  the  fee,  and 
Gkhkbal  jf  jjjg  result  or  intended  result  was  that  it  would  also  prevent 
K^^>«>^i>  duty  from  arising  on  the  death  of  the  Duke,  I  see  no  harm  in 
it  whatever,  and  that  is  not,  in  my  opinion,  the  meaning  of  the 
words  bona  fide.  Bona  fide  means  that  the  transaction  must  be 
a  fair  and  real  genuine  transaction  for  the  purpose  which  it 
assumes  to  have  on  the  face  of  the  deeds.  Wrap  it  up  as  one 
pleases,  it  is  impossible  to  deny  that  to  give  to  that  which  is 
in  fact  a  sham  a  false  air  of  reality,  in  order  thereby  to  deprive 
some  one  (whether  it  be  the  Crown  or  anybody  else)  of  some* 
thing  to  which  he  would  be  entitled  if  the  real  facts  of  the 
case  were  allowed  to  appear  through  the  concealing  veil  of 
the  deeds,  is  nothing  more  nor  less  than  fraud,  and  as  I 
read  the  pleadings  in  this  case,  the  Grown  does  charge  the 
late  Duke  with  a  fraudulent  intent — ^in  fact  not  only  the  late 
Duke,  but  the  present  Duke  and  Lord  Settrington — ^with  a 
fraudulent  conspiracy  for  the  purpose  of  avoiding  this  duty. 
I  can  only  say  that  that  is  entirely  displaced  by  the  evidence. 
There  is  not  a  shred  of  evidence  to  support  it,  ancl  although 
it  has  been  given  up  here,  and  any  idea  of  charging  fraud  has 
been  repudiated,  still  a  great  deal  of  the  argument  has  been 
addressed  to  us  which  is  irrelevant  except  in  relation  to  this 
charge  of  fraud. 

No  question  can  arise  as  to  full  consideration,  because  that  was 
assessed  in  the  proper  way  by  the  proper  Court  and  is  not 
disputed.  But  great  stress  has  been  laid  on  this,  that  it  was 
not  **  wholly  for  the  deceased's  own  use  and  benefit."  Now  the 
money  was  borrowed  by  the  Duke  for  the  purpose  of  buying  out 
the  reversion.  If  he  had  borrowed  the  money  from  a  third 
person  and  had  paid  it  over  to  his  son  and  grandson,  I  cannot 
see  that  there  would  be  any  room  for  argument.  The  Act 
enables  him,  instead  of  doing  that,  to  charge  it  upon  the  estate, 
and  he  has  done  it.  He  had  had  the  use  and  benefit  of  the 
money  by  means  whereof  he  has  bought  the  reversion.  It  is 
absolutely  immaterial  whether  he  spent  it  on  buying  the  rever- 
sion or  not,  except  in  so  far  as  the  provisions  of  the  Scottish  Acts 
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enable  him  to  do  it  in  that  form.  When  a  man  has  once 
borrowed  the  money  on  his  own  land,  he  has  the  money  to  deal 
with  as  he  pleases  for  his  own  benefit  in  any  way  he  likes.  The 
fact  that  he  chooses  to  give  it  away  in  charity,  or  to  give  it  as  a 
portion  for  his  daughter,  or  anything  else  afterwards,  is  to  my 
mind  absolutely  irrelevant.  Whether  he  does  so  deal  with  it 
because  he  desires  that  his  estate  at  his  death  should  not  become 
subject  to  this  duty  or  not  makes  no  difference  whatever.  The 
question  of  motive  has  been  pressed  upon  us,  by  Mr.  Sargant 
especially,  and  he  has  tried  to  persuade  us  that  there  is  no 
difiFerence  between  "motive"  and  "purpose"  or  "object."  To 
my  mind,  there  is  the  very  greatest  difference,  as  Turner  L.J. 
pointed  out  in  Topham  v.  Duke  of  Portland.  (1)  Take  this  as  an 
illustration:  in  the  present  case  suppose  that  the  Duke  in 
desiring  to  purchase  the  reversion  was  induced  by  motives  of 
anger  against  his  son,  and  he  desired  to  prevent  his  son  from 
having  Gordon  Castle  or  to  prevent  his  grandson  from  having  it. 
What  could  it  matter?  It  does  not  affect  the  object,  which  he 
had,  of  having  the  whole  dominion  over  the  fee,  which  he  in  fact 
obtained.  What  difference  does  it  make  that  he  is  inspired  by 
annoyance  because  the  Legislature  has  imposed  a  duty,  which  he 
may  rightly  or  wrongly  think  unjust,  because  it  is  a  graduated 
and  therefore  an  unequal  duty  ?  Whether  he  is  right  or  wrong 
in  so  thinking  is  as  immaterial  as  whether  he  would  have  done 
well  or  ill  in  being  angry  with  his  son,  but,  assuming  that  was 
the  motive  which  inspired  him,  what  difference  does  it  make  ? 
Deeds  which  are  executed  and  take  effect  as  real,  cannot  be 
affected  in  any  way  by  the  motive  which  inspired  the  person,  who 
executed  them,  so  to  execute  them. 

I  only  desire  to  add  that  it  is  very  important  that  no 
comment  should  be  deemed  to  be  justifiable  on  the  question 
that  the  solicitor  was  not  called  because  the  parties  were 
entitled  to  claim  privilege;  nothing  can  be  imputed  against 
them  because  they  did  so  claim  that  privilege,  which  the  law 
has  said  it  is  in  the  highest  degree  desirable  to  allow  in  the 
interest  of  public  policy.  The  same  remark  applies  to  some 
extent  to  the  suggestion  that  the  Duke  had  only  a  shell  of 
(1)  1  D.  J.  &  &  517. 
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c.  A.  property  in  value  left.    In  fact  he  had  a  very  large  interest  left, 

1908  but  it  is  an  irrelevant  observation,  except  on  the  ground  of  fraud, 

ATTOBKBT-  fts  being  an  element  to  shew  that  it  could  not  have  been  a  real 

General  transaction.     On  these  grounds,  which  I  do  not  think  in  any 

fiJfCHMOOT)  way  differ  from  Bray  J.'s  judgment,  I  think  that  judgment  is 

(No.  1).  perfectly  right,  stopping  short  as  the  Master  of  the  Bolls  has 

^i«w^irii.j.  stopped,  and  that  this  appeal  should  be  dismissed  with  costs. 

Ebnnbjdt  L.J.  In  spite  of  the  exceedingly  lucid  and  helpful 
argument  which  the  Court  have  heard  from  Mr.  Buckmaster, 
it  is,  I  confess,  with  less  certainty  than  the  other  members 
of  the  Court  have  expressed,  that  I  feel  myself  it  is  right  I  should 
come  to  the  conclusion  that  this  appeal  should  be  dismissed,  as 
the  Master  of  the  Bolls  and  Farwell  L.J.  have  already  stated. 

I  will  try  shortly  to  state  my  reasons.  The  contention  of  the 
appellants  is  twofold.  First  they  say  that  this  transaction  was 
not  an  incumbrance  created  or  incurred  '^  bona  fide  "  within  the 
meaning  of  the  sub-section  with  which  we  are  dealing;  and, 
secondly,  that  it  was  not  in  any  case  a  transaction  which  came 
within  the  words  "wholly  for  the  deceased's  own  use  and  benefit." 
Now,  in  dealing  with  the  first  contention  I  wish  it  to  be  clearly 
understood  that  I  do  not  for  one  moment  intend  to  suggest  any 
difference  between  the  view  which  I  take  of  the  evidence  given  by 
the  present  Duke  of  Bichmond,  as  a  witness,  and  that  which  was 
taken  by  the  learned  judge  in  the  Court  below.  I  should  not 
feel  justified  in  coming  to  a  different  conclusion  with  regard  to 
the  good  faith  of  a  witness  from  the  conclusion  so  emphati- 
cally expressed  by  Bray  J.,  who  heard  the  witness,  and  I  will 
add  that,  having  heard  the  evidence  read,  I  see  no  reason 
whatever  to  doubt  that  this  nobleman  was  a  witness  of  truth. 
Therefore,  what  I  say  is  upon  that  assumption,  but  the  case 
has  certainly  been  made,  for  me,  more  dif&oult  by  the  sugges- 
tion, which  I  do  not  understand,  that  the  success  or  failure 
of  the  appeal  depends  upon  the  proof  of  some  scheme  or 
arrangement,  to  which,  contrary  to  that  evidence,  the  then  Earl 
of  March  and  Lord  Settrington  must  be  held  to  be  parties. 
Speaking  for  myself,  it  seems  to  me  that  what  the  section  is 
dealing  with  is  the  act  of  the  creator  of  the  incumbrance,  and 
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if,  in  this  case,  it  is  clear  that  Lord  March  and  Lord  Settrington,  c.  a. 
as  they  then  were,  could  not  have  prevented  the  matter  1908 
being  carried  through,  it  seems  to  me  to  be  quite  immaterial,  attohnbt- 
that  we  should  consider  what  their  conduct  in  the  matter  ^^^^^^^ 
was.  I  accept,  as  I  say,  fully  and  unreservedly  the  judgment  Richmond 
on  the  facts  which  my  brother  Bray  has  passed.  But  then  (No.i). 
comes  this  question :  Has  the  act  of  the  late  Duke  of  Bich-  KennedTn-J. 
mond,  in  creating  this  incumbrance,  been  an  act  which  is  not 
"  bona  fide "  within  the  meaning  of  the  section  ?  Now,  I 
do  differ  from  my  brother  Bray,  and  with  great  respect,  it 
may  be,  if  I  understood  him  rightly,  from  Farwell  L.J.,  in 
thinking  that  it  is  a  question  in  which  ^*  motive  "  is  the  proper 
word  to  use.  As  a  matter  of  everyday  speech — and  I  am  going 
to  illustrate  it  from  a  very  learned  authority — the  words  **  pur- 
pose," "  motive,"  "  reason,"  and  "  object "  are  daily,  I  agree, 
not  accurately,  used  indifferently,  and  I  think  perhaps  one  of  the 
difficulties  I  feel  has  arisen  from  what  I  take  to  be,  with 
great  respect,  the  error  of  Bray  J.  in  testing  the  bona  fides  by 
referring  only  to  the  word  "  motive."  The  '*  motive  "  may  be 
identical  with  "the  reason,"  or  "purpose,"  or  "object,"  and 
it  appears  to  me  to  be  an  appeal  rather  to  subtlety  than 
to  sound  sense  to  argue  on  "motive,"  as  distinguished  from 
"  purpose,"  if  you  find  on  the  facts  that  "  motive "  and 
"  purpose  "  were  in  a  given  case  identical.  Li  the  report  of 
the  judgment  Bray  J.  (1)  says,  addressing  himself  to  the 
meaning  of  "  bona  fide  " :  "  in  my  opinion  motive  has  nothing 
to  do  with  it."  To  my  mind  that  is,  in  a  sense  and  to 
some  extent,  begging  the  question.  "  Motive "  may  have 
nothing  to  do  with  it,  but  nobody  could  say  that  "reason" 
and  "  motive  "  may  not  be  distinct.  When  we  come  to  the 
actual  evidence  in  the  case,  the  present  Duke  speaks  of 
the  late  Duke's  "reason"  for  what  he  did.  Now  the  reason 
for  his  conduct  may  mean  "  object "  or  "  purpose."  Here  the 
Duke  says,  "  The  reason  of  my  father  for  taking  these  steps, 
andy  as  far  as  he  told  me,  his  only  reason,  was  to  diminish 
the  capital  value  of  his  estate  for  the  purpose  of  lessening  the 
death  duties."  By  "  reason  "  the  witness  really  means  purpose  or 
(1)  [1907]  2KB.  923,  at  p.  936. 
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Kennedy  L.J. 


object  in  view.  Just  to  illustrate  my  meaning  that  bona  fides 
may  be  judged  by  "purpose,"  let  me  take  the  case  referred 
to  of  Penn  v.  Alexander.  (1)  Collins  J,,  now  Lord  CSollins, 
when  asked  to  deal  with  the  question  of  bona  fide  said :  "  What 
then  is  it  which  is  to  determine  whether  travelling  three  miles 
makes  a  man  a  bona  fide  traveller?  It  must  be,  in  my 
opinion,  the  purpose  with  which  he  undertook  the  journey." 
And  the  same  expressions  are  used  as  regards  "  purpose "  by 
other  judges  in  that  case.  Of  course  it  may  be  true  to  say  that 
''  motive  "  will  do  as  well.  I  think  it  might.  But  there  was  no 
attempt  there  to  draw  a  subtle  distinction  between  **  motive " 
and  *'  purpose  "  where  the  end  to  be  attained  is  the  one  thing  to 
be  expressed.  Erie  O.J.  in  the  case  of  Taylor  v.  Humphties  (2), 
which  is  referred  to  by  Ooleridge  O.J.  in  Penn  v.  Alexander  (1), 
said :  "  We  think  that  a  person  would  be  a  traveller  within 
the  exception  if  he  came  abroad  from  any  of  the  motives 
above  suggested  as  legitimate,  and  by  reason  thereof  needed 
refreshment."  So  one  judge  used  the  word  "motive"  and 
another  used  the  word  "purpose"  in  a  practically  identical 
sense.  Whether  you  call  it  the  "motive"  or  the  "purpose" 
or  the  "  reason  "  that  the  estate  should  have  less  to  pay 
in  death  duties,  the  question  is  whether  the  transaction,  done  by 
him  in  creating  these  incumbrances  and  in  dealing  with  the 
estate  as  he  did  for  this  end  or  purpose,  is  or  is  not  consistent 
with  "bona  fides"  within  the  meaning  of  the  statute.  Upon 
that  I  confess  I  have  some  little  difficulty,  but  I  do  not  think 
that,  sitting  here,  it  would  be  right  that  I  should  not  follow  the 
construction  placed  upon  the  same,  or  equivalent  language,  in 
the  cases  that  have  be^n  cited  and  referred  to  by  the  counsel  for 
the  respondents.  In  matters  practically  in  pari  materia  the 
Oourts  have  held  on  more  than  one  occasion  that  the  expressions 
"  good  faith  "  or  "  bona  fides  "  ought  to  be  read  in  reference  to 
the  reality  or  unreality  of  the  transaction  itself.  To  be  not  in 
good  faith,  a  transaction  must  be  purely  colourable,  or,  in  other 
words,  although  there  may  be  paper  or  parchment,  they  must 
not  be  parts  of  a  real  transaction,  but  simply  forms  never 
intended  to  have  any  real  effect.  I  think  the  cases  which  my 
(1)  [1893]  1  Q.  B.  622,  626.  (2)  (1864)  17  0.  B.  (N.S.)  639. 
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brother  Bray  referred  to,  and  which  have  been  properly  referred       c.  a. 
to  here,  do  go,  as  Mr.  Buokmaster  contended,  the  full  length        i908 
of  that.     It  is  impossible  to  say  there  was  not  reality  about  attobnet- 
the    transactions  tiiemselves  from  the  time  when  the  Duke    ^bnbral 
began  them  in  Scotland  down  to  their  conclusion.     If  there   Biormond 
was,  then  it  appears  that,  in  accordance  with  the  views  expressed     (No.  i). 
by  Lord  Halsbury  and  other  judicial  authorities,  the  requirement  KeimedrL.J. 
as  to  the  ''  bona  fides  "  has  been  satisfied. 

It  is  impossible  also  not  to  assent  to  this,  that  there  is  certainly 
nothing  essentially  illegal  in  preferring  one  of  two  courses,  which 
will  avoid  the  incidence  of  a  Taxing  Act,  to  another  course  which 
will  not  avoid  the  incidence  of  that  Taxing  Act.  I  think  perhaps 
the  argument  of  the  Crown  is  so  far  right  that,  if ''  purpose  "  is  a 
proper  word  to  use  as  equivalent  to  what  the  witness  called 
''  reason,"  to  say  that  his  purpose  was  to  defeat  the  Act  is  quite 
another  thing  to  saying  that  he  has  merely  taken  a  bourse  which 
would  have  that  result.  The  question  is  whether  the  words 
"bona  fide"  can  be  referred  not  to  the  choice  of  one  or  two 
different  courses,  but  to  the  central  aim  and  intention  of  the 
act  of  the  party.  Upon  the  whole,  I  think,  for  the  reasons  I  have 
given,  that  the  requirement  of  bona  fides  is  satisfied  by  there 
being  a  reality  in  the  transaction  which  creates  the  incumbrance, 
and  it  is  impossible  not  to  say  that  there  was  that  reality  here. 

With  regard  to  the  other  words,  **  wholly  for  the  deceased's 
own  use  and  benefit,"  I  feel,  after  having  heard  the  arguments 
for  the  respondents,  less  difGiculty.  It  may  be,  as  I  think  both 
Mr.  Buckmaster  and  Mr.  Austen-Cartmell  pointed  out,  possible 
that  those  words,  ^^  wholly  for  the  deceased's  own  use  and 
benefit,"  ought  to  be  taken  with  the  word  '^  consideration "  as 
aimed  at  preventing  cases  such  as  that  which  was  put,  of  security 
or  suretyship  for  the  debt  of  another,  which  could  not  be  treated 
as  being  the  deceased's  own  use  and  benefit,  in  regard  to 
the  consideration  received  by  the  person  who  created  the 
incumbrance. 

At  the  same  time,  I  certainly  do  not,  with  great  respect,  assent 
to  the  reasoning  of  my  brother  Bray  on  the  last  page  of  his 
judgment. 

I  desire  to  add  that  I  express  no  opinion  whatsoever  as  to 
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c.  A.       what  has  been  called  the  second  point  with  which  he  has  dealt, 
1908       and  I  do  not  think  the  other  members  of  the  Court  intend  to 
Attornst-  c^pjf^BS  any  opinion  upon  it  either, 

Gbnebal       Pqj  ^^  reasons  I  have  stated,  I  am,  on  the  whole,  of  opinion 
Richmond  that  the  appeal  must  be  dismissed. 

(DUKB)  *^*^ 

(No.  1). 

Cozbns-Hardy  M.B.  I  desire  to  add  that  none  of  us,  I  think, 
express  any  opinion  upon  the  other  point,  namely,  that  only  the 
equity  of  redemption  passed. 

Appeal  dismissed. 


Solicitors :  Solicitor  of  Inland  Revenue ;  Burch,  Whitehead  d 
Davidsons. 

J.  E.  B. 


1908  THORPE  V.  DAVIES. 

April  1 ; '    (^o^  Mine — Check  Weigher — Appointment — Mine — Tico  Seams  in  Mine — Coal 
June  27!  Minea  Begulation  Act,  1887  (60  <fi;^51  Vict.  c.  68),  «.  13,  eub-s.  1. 


By  B.  13,  8ub-B.  1,  of  the  Coal  Mines  Begulation  Act,  1887,  it  is 
provided  that  the  persons  who  are  employed  in  a  mine  and  are  paid 
acoording  to  the  weight  of  mineral  gotten  by  them  may  appoint  a  oheok 
weigher. 

In  a  mine  not  divided  into  parts  under  s.  19  of  the  Act  there  were  two 
seams  of  coal  worked  as  one  mine  by  separate  gangs  of  miners  paid 
according  to  the  weight  of  mineral  gotten  by  them : — 

Heldf  that  the  two  seams  together  oonstitated  a  *'mine"  within  the 
meaning  of  b»  13,  and  consequently  that  the  miners  working  in  one 
of  the  seams  could  not  under  that  section  appoint  a  check  weigher  in 
respect  of  the  mineral  gotten  from  that  seam. 

Tbuii  of  action  at  Leeds  Assizes  before  Sutton  J.  without  a 
jury.  (1) 

The  plaintiff  claimed,  first,  an  injunction  to  restrain  the 
defendant  from  acting  as  check  weigher  at  the  so-called  Warren 
House  mine  of  the  Fryston  colliery,  near  Castleford,  and  from 
preventing,  or  attempting  to  prevent,  the  plaintiff  from  acting  in 
that  capacity ;  and,  secondly,  a  declaration  that  the  plaintiff  was 


(1)  The    learned    judge,    having 
heard  the  evidence  and  the  argu- 


ments of  coimsel  on  circuit,  delivered 
judgment  in  London. 


V. 

Dayibs. 
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the  daly  appointed  check  weigher  at  and  for  the  said  Warren       i908 
House  mine.  Thobpb 

By  the  statement  of  claim  the  plaintiff  alleged  that  on 
September  28,  1907,  at  a  meeting  of  the  persons  who  were 
employed  at  the  Warren  House  mine,  and  who  were  paid  accord- 
ing to  the  weight  of  the  mineral  gotten  by  them,  he  was  appointed 
check  weigher  by  a  majority  of  the  persons  entitled  by  the  Goal 
Mines  Regulations  Acts,  1887  to  1906,  to  appoint  a  check  weigher 
for  the  said  mine,  and  that,  the  other  requirements  of  these  Acts 
having  been  complied  with,  he  presented  himself  on  several 
specified  occasions  at  the  weigh-boz  at  the  Warren  House  mine 
for  the  purpose  of  performing  his  duties,  but  that  the  defendant, 
who  claimed  to  be  the  duly  appointed  check  weigher,  was  already 
in  occupation  of  the  weigh-box  and  wrongfully  prevented  the 
plaintiff  from  entering  the  same,  and  that  by  reason  thereof 
he  was  unable  to  act  as  check  weigher  of  the  Warren  House 
mine. 

By  his  defence  the  defendant  alleged  that  the  mine  described 
in  the  statement  of  claim  as  the  Warren  House  mine  formed  part 
of  the  Fryston  colliery  or  mine,  which  included  the  Warren 
House  seam  and  the  Beeston  seam ;  that  prior  to  and  since 
January  19, 1904,  these  seams  had  been  worked  as  parts  of  the 
mine,  and  no  notice  under  s.  19  of  the  Coal  Mines  Begulation  Act, 
1887,  to  work  them  separately  had  been  given ;  that  the  so-called 
Warren  House  mine  was  the  Warren  House  seam  of  the  Fryston 
mine,  and  was  not  a  separate  mine  within  the  meaning  of  the 
said  Act  of  1887 ;  that  the  persons  employed  in  that  seam  were 
not  persons  entitled  within  the  meaning  of  that  Act  and  the  Goal 
Mines  (Weighing  of  Minerals)  Act,  1905,  to  appoint  a  check 
weigher ;  that  the  defendant  and  one  Molyneux  had  been  duly 
appointed  check  weighers,  and  the  defendant  claimed  to  be 
entitled,  until  his  employment  was  duly  determined,  to  act  as 
check  weigher;  and  that  the  plaintiff  had  not  been  duly  appointed 
check  weigher  for  the  said  mine. 

At  the  trial  it  appeared  that  the  men. working  in  the  Warren 
House  seam  had  served  notice  on  the  defendant  purporting  to 
determine  his  appointment  as  check  weigher  and  had  appointed 
the  plaintiff  in  his  place;  and  the  question  was  whether  miners 


752  KING'S  BENOH  DIVIBION.  [1908] 

1908        who  were  working  in  one  seam  of  a  mine  had  a  right  under 
Thobpb     ^'  ^^'  sub-B.  1,  of  the  Coal  Mines  Begulation  Act,  1887  (1),  to 
^-         appoint  a  check  weigher  in  respect  of  the  mineral  gotten  from 
that  seam. 

Tindal  Atkinson,  K.C*t  and  J.  0.  Andrews,  for  the  plaintiff. 
Bairstow,  K.C.,  for  the  defendant. 

Cur.  adv.  vuU. 

June  27.  Sutton  J.  read  the  following  judgment: — The 
Wheldale  Goal  Company,  Limited,  are  the  owners  of  two  dis- 
tinct collieries  under  different  management  and  at  some  dis- 
tance apart.  The  colliery  to  which  this  action  relates  is  known  as 
the  Fryston  colliery,  at  which  two  seams  of  coal  were  worked  at 
the  time  when  the  present  dispute  arose.  The  upper  and  lower 
seams  were  respectively  known  as  the  Warren  House  seam  and 
the  Beeston  seam,  the  latter  being  some  hundreds  of  feet  below 
the  former.  Up  to  October  16,  1902,  the  plaintiff  and  one 
Hopton  were  check  weighers  in  respect  of  the  Warren  House 
seam.  At  that  time  the  Beeston  seam  was  not  developed ;  the 
few  men  employed  were  paid  by  day,  and  not  by  the  weight  of 
the  mineral  gotten  by  t}iem.  In  this  state  of  things  a  strike 
took  place,  and  both  collieries  were  shut  down  until  the  following 
June.  In  June,  1908,  the  Beeston  seam  was  first  worked  and 
later  on  the  Warren  House  seam.  In  January,  1904,  a  meeting 
was  held  of  the  coal  workers  in  both  seams  to  elect  two  check 
weighers  by  ballot.  At  this  meeting  a  man  named  Molyneuz 
and  the  defendant  were  elected  check  weighers  for  both  seams, 
and  they  acted  as  such  until  September  9, 1907,  Molyneux  acting 
mainly  at  the  Beeston  weigh-box  and  seldom  at  the  Warren 
House  weigh-box,  and  the  defendant  acting  mainly  at  the  Warren 

(1)  By  the  Coal  Mines  Begulation  for  the  weighing  of  the  mineral,  and 

Act,   1887,  8.   13,   Bub-8.   1:  "The  at  each  place  appointed  for  deter- 

persons  who  are  employed  in  a  mine,  mining  the  deductions  in  order  that 

and  are  paid  according  to  the  weight  he  may  on  behalf  of  the  persons  by 

of  the  mineral  gotten  by  them,  may,  whom  he  is   so   stationed   take   a 

at  their  own  cost,  station  a  person  correct  account  of  the  weight  of  the 

(in  this  Act  referred  to  as  <  a  check  mineral  or  determine  correctiy  the 

weigher')  at  each  place  appointed  deductions  as  the  case  may  be.'* 
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House  weigh-box  and  seldom  at  the  Beeston  box.    Notice  of  the 
defendant's  appointment   as  check  weigher  was  given  to  the 
colliery.    The  validity  of  the  election  was  disputed,  but  I  do  not 
think  it  necessary  to  decide  this  in  the  view  that  I  have  taken  of 
the  principal  dispute  between  the  parties.    On  September  9, 
1907,  the  coal  gettergr  in  the  Warren   House  seam  gave  the 
defendant  notice  to  relinquish  his  office  as  check  weigher  a 
fortnight  from  that  date.     On  September  28,  1907,  the  plaintiff 
was  appointed  by  ballot  check  weigher  for  the  Warren  House 
seam  by  a  large  majority  of  the  coal  workers  in  that  seam  paid 
according  to  the  weight  of  the  coal  gotten  by  them.    During  the 
period  between  January,  1904,  and  September,  1907,  there  was 
one  check  fund  for  both  seams,  the  coal  workers  in  each  seam 
paid  by  weight  for  the  coal  gotten  by  them  contributing  to  the 
fund  sixpence  each,  which  was  deducted  by  the  company  from 
the  wages  payable  to  them:  see  s.  14,  sub-s.  2,  of  the  Goal 
Mines  Begulation   Act,  1887.     On   September  25,  1907,  the 
number  of  coal  workers   contributing  to   this  fund  was   400 
in  respect  of  the  Beeston  seam  and  120  in  respect  of  the  Warren 
House   seam.      During    the   same    period,    according   to   the 
evidence  of  the  manager,  the  two  seams  were  worked  as  one 
mine,  it  being  impossible  to  divide  them  owing  to  the  conditions 
imposed  by  the  Act  of  1887,  so  that  a  notice  under  s.  19  could  not 
have  been  given.    The  main  dispute  between  the  parties  is  as  to 
the  meaning  of  the  word  *^  mine  '*  as  used  in  the  Acts  of  1887  and 
1905,  and  in  particular  in  s.  18  of  the  former  Act,  the  plaintiff 
contending  that  the  Warren  House  seam  itself  was  a  mine.    I 
think  that  the  word  ''  mine "  as  used  throughout  the  Acts  of 
1887  and  1906  includes  the  seams  of  coal  which  were  in  fact 
opened,  whether  one  or  more :  see,*  among  others,  ss.  12, 14,  16, 
19,  20,  84,  86,  88,  49  and  75.    Assuming  this  to  be  correct,  I 
think  the  word  **  mine  "  as  used  in  s.  18  of  the  Act  of  1887  must 
be  used  in  the  same  sense.    In  a  case  like  the  present  it  may  be 
desirable  that  the  coal  workers  in  one  seam  paid  by  the  weight 
of  the  mineral  gotten  by  them  should  have  the  right  of  electing 
a  check  weigher  for  that  seam  and  that  the  similar  coal  workers 
in  another  seam  should  not  have  the  right  of  voting  at  such 
election,  but  if  so,  an  amendment  of  s.  18  is  necessary.    I  think. 


1908 


Thobpb 

V. 

Davies. 
Sutton  Jt 


r. 
Dayiks. 
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1908       therefore,  that  the  plaintiff's  case  fails  and  that  the  defendant  is 
Thobpb     entitled  to  judgment. 

Judgment  for  defendant. 

Solicitors  for  plaintiff :  Corbin^  Greener  dk  Cook,  for  Baley  d 
Sons,  BarneUy. 

Solicitors  for  defendant:  Tjees,  Butterworth  d  McDonneU^for 
Charles  Lowden,  PontefracL 

W.  H.  G. 


CA.  [IN  THE  OOUET  OF  APPEAL.] 

,\^^,,  DEWHUR8T  v.  MATHER. 

July  17. 

Employer    and    Workman — CompenMaiion — C<uual   Employment — Workmen* $ 
Compenaaiion  Act,  1906  (6  Edw.  7,  c.  68),  e.  13. 

The  applicant,  a  charwoman,  who  had  been  employed  by  the 
respondents  on  Fridays  and  alternate  Tuesdays  for  a  considerable 
period,  met  with  an  accident  while  working  for  them  on  one  of  the 
stated  days.  She  came  regularly  to  the  respondents  on  those  days 
without  any  special  instructions.  Upon  an  application  for  compensation 
under  the  Workmen's  Compensation  Act,  1906,  the  county  court  judge 
found  that  the  applicant  was  in  the  regular,  and  not  casual,  employment 
of  the  respondents,  and  made  an  award  in  her  f ayeur : — 

Heldf  that  it  was  not  competent  to  the  Court  to  interfere  with  this 
finding,  there  being  ample  evidence  to  support  it. 

Appbal  from  an  award  of  the  Preston  County  C!ourt  judge  under 
the  Workmen's  Compensation  Act,  1906. 

The  applicant  was  a  charwoman.  On  Tuesday,  October  22, 
1907,  the  applicant  was  engaged  at  the  house  of  the  respondents, 
Mr.  and  Mrs.  Mather,  washing  clothes,  and  when  cleaning  up 
the  cellar  steps  her  left  thumb  was  pricked  by  a  pin.  Blood 
poisoning  set  in  as  the  result  of  the  prick,  and  the  applicant  lost 
the  use  of  her  left  hand  in  consequence  and  was  permanently 
incapacitated.  The  applicant  was  employed  by  the  respondents 
as  charwoman  on  every  Friday  and  every  other  Tuesday,  and  at 
the  date  of  the  accident  she  had  been  so  employed  for  eighteen 
months.  On  other  days  she  washed  and  cleaned  for  other 
people.  The  respondents  disputed  liability,  upon  the  ground  that 
the  applicant  was  a  casual  employee  only.    The  applicant  stated 
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in  her  evidence  that  when  she  was  not  able  to  go  to  Mrs.  Mather       c.  a. 
she  let  her  know.    That  was  when  she  was  poorly.    If  she  had       1908 
her  health  she  went  regularly  every  Friday  and  every  other  djbwhubst 
Tuesday  without  being  told  to  go  each  time.    If  other  people  had     ^  *• 
asked  her  to  wash  for  them  on  the  days  on  which  she  was  engaged 
to  Mrs.  Mather  she  would  not  have  gone. 

The  county  court  judge  found  that  the  applicant  was  in  the 
regular  employment  of  the  respondents  on  every  Friday  and  every 
other  Tuesday,  and  that  the  accident  occurred  in  the  course  of 
that  employment,  and  he  awarded  the  applicant  7s.  a  week. 

The  respondents  appealed. 

E.  C.  C.  Firth,  for  the  respondents.  1.  The  applicant  is  not 
a  "workman"  within  the  definition  clause,  s.  18,  because  there 
was  no  contract  of  service.  Suppose  the  applicant  had  pre- 
sented herself  on  one  of  the  stated  days  and  had  been  told 
that  her  services  were  not  required,  she  would  have  had  no 
remedy. 

2.  If  there  was  a  contract  of  service  it  was  with  the  female 
respondent  only.  There  is  no  evidence  of  any  contract  with  the 
male  respondent. 

8.  If  there  was  a  contract  of  service  with  both  the  respondents 
the  applicant  was  a  casual  employee. 

[Cozbns-Habdy  M.R  The  county  court  judge  has  found  as 
a  fact  that  the  applicant  was  in  the  regular  employment  of  the 
respondent.] 

It  is  a  question  of  law  what  is  the  proper  inference  to  be  drawn 
from  the  facts :  Hill  v.  Begg.  (1)  Assuming  that  the  county 
court  judge  was  right  as  to  the  nature*  of  the  employment,  the 
amount  of  compensation  is  not  disputed. 

12.  M.  Montgomery f  for  the  applicant. 

Gozens-Habdy  M.B.  I  think  this  is  a  reasonably  plain  case. 
The  learned  county  court  judge  has  held,  first  of  all,  that  a  wife 
who  engages  a  person  of  this  kind  as  a  washerwoman  does  so  as 
agent  for  her  husband.  It  is  quite  clear  that  in  a  matter  of  that 
kind,  although  the  actual  engagement  is  made  by  the  wife,  it  is    . 

(1)  Post,  p.  802. 
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o.  A.       made  by  her  as  agent  for  the  husband,  and  the  husband  is  liable. 

1908       But  then  it  is  said  that  this  washerwoman  was  not  engaged 

Dbwhubst  luider  "  a  contract  of  service  "  within  s.  18  of  the  Act.    The 

Mathkr.    ®v^^®^^®  shews  that  she  went  on  Friday  every  week  and  on 

—       alternate  Tuesdays  regularly,  without  any  further  instructions, 

M.a  and  she  went  on  other  days  of  the  week  to  other  persons. 
Under  these  circumstances  the  learned  judge  has  found,  and  I 
do  not  see  how  he  could  have  failed  to  find,  that  there  was  a 
contract  of  service  of  a  periodical  nature.  It  seems  to  me  to 
come  exactly  within  the  language  of  the  First  Schedule,  clause  1, 
sub-s.  2  (6),  which  contains  these  words  relating  to  the  earnings 
of  a  workman:  ''Where  the  workman  had  entered  into  con- 
current contracts  of  service  with  two  or  more  employers,  under 
which  he  worked  at  one  time  for  one  such  employer  and  at 
another  time  for  another  such  employer,  his  average  weekly 
earnings  shall  be  computed  as  if  his  earnings  under  all  such 
contracts  were  earnings  in  the  employment  of  the  employer  for 
whom  he  was  working  at  the  time  of  the  accident."  The  Act 
obviously  contemplates  a  case  in  which  the  engagement  is  not 
for  the  whole  time,  but  for  a  portion  of  time  with  one  employer 
and  for  a  portion  of  time  with  another  employer.  That  being 
so,  it  seems  to  me  reasonably  plain  that  this  is  not,  to  use  the 
language  of  s.  18  of  the  Act,  an  employment  of  "a  casual 
nature.*'  It  was  an  employment  of  a  regular  nature.  It  was 
for  definite  periods,  perfectly  well  known  to  both  employer  and 
employee.  Then  it  is  said  that  this  Court,  in  the  recent  case  of 
HiU  V.  Begg  (1),  decided  something  which  ought  to  govern  this 
case.  I  was  a  party  to  that  decision,  and  I  do  not  desire  to 
qualify  anything  I  there  said;  but  it  seems  to  me  to  have 
nothing  whatever  to  do  with  the  present  case.  In  that  case 
there  was  no  agreement  between  the  parties  for  either  permanent 
or  periodical  employment.  Here  the  fact  was  found  by  the 
learned  county  court  judge  that  there  was  an  agreement  for 
periodical  employment.  That  being  so,  it  is  not  an  employment 
of  a  casual  nature,  and  the  decision  of  the  learned  county  court 
judge  was  right.  The  appeal  therefore  fails  and  must  be 
*    dismissed. 

(1)  Post,  p.  802. 
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Fabwbll  L. J.    I  agree.    The  oounty  court  judge  has  found       c.  a. 
this  question  of  regular  employment,  which  is  a  question  of  fact,        i908 
in  favour  of  the  applicant  and  upon  evidence  which  is  obviously  dbwhubst 
sufficient  to  justify  that  finding.    The  applicant  said, "  If  any  one    ^J^'^^g^ 
else  had  asked  me  to  wash  for  them  on  the  Friday  or  on  every 
other  Tuesday  I  was  engaged  to  Mrs.  Mather  I  would  not  have 
gone."      Mrs.  Mather  is  called,  and  she  merely  says,   ''  Mrs. 
Dewhurst  was  engaged  as  a  charwoman."    If  the  applicant  had 
presented    herself  at  Mrs.  Mather's  house  on  the  Friday  and 
Mrs.  Mather  had  told  her  that  she  did  not  want  her  and  would 
not  pay  her,  in  my  opinion  she  would  have  had  a  good  cause  of 
action. 

Kennedy  L.J.  I  am  of  the  same  opinion.  It  appears  to  me 
that  there  was  ample  evidence  to  justify  the  finding  of  the  county 
court  judge  that  the  applicant  was  employed  by  the  respondents 
under  an  arrangement  which  provided  that  the  employment, 
although  periodical,  was  to  be  regular — that,  to  use  the  phrase  of 
Buckley  L.J.  in  Hill  v.  Begg{l),  the  employment,  as  well  as 
being  periodical,  was  stable ;  and  if  that  is  so,  then  this  was  not 
employment  of  a  casual  nature  within  the  meaning  of  the  Act. 

Appeal  dismissed. 

Solicitors:  Mellor   d  Co.,  for  Rawsthomy    Ambler  <£  Booth, 
Preston ;  Busk,  MeUor  dt  Norris,  for  Backhouse,  Blackburn. 
(1)  Post,  p.  802,  at  p.  806. 

H.  B.  H. 
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a  A.  [IN  THE  COUET  OP  APPEAL.] 


1908 
July  20,  21. 


PAGE  V.  BURTWELL. 

Employer  and  Workman^  Compensation — Damages — Remediea  againii  boih 
Employer  and  Stranger — **  Circumstances  creating  a  Legal  Liability  " — 
"  Proceedings  " — **  Recover  "  Compensation— Payments  by  Persoti  other  than 
tJie  Employer— Workmen's  Compensation  Act,  1906  (6  Edw.  7,  c.  58),  ».  6, 
suh'S,  1. 

** CircumBtanoeB  oreatmg  a  legal  liability"  in  s.  6  of  the  Workmen's 
Compeneation  Act,  1906,  mean,  not  merely  circumstanoes  which  in  fact 
create  a  legal  liability,  but  circumstanoes  which  are  alleged  to  create  a 
legal  liability,  which  would  be  the  foundation  of  an  action  for  negligenoe. 

The  meaning  of  ** proceedings"  in  s.  6,  sub-s.  1,  is  not  to  be  confined 
to  legal  proceedings  actually  taken,  but  is  satisfied  if  a  claim  is  made 
against  some  person  other  than  the  employer  for  negligence. 

To  ** recover"  compensation  does  not  necessarily  mean  to  recover 
by  means  of  legal  proceedings  :  it  is  sufficient  if  the  workman  has 
claimed  compensation  and  received  it. 

A  workman  who  had  been  injured  in  the  course  of  his  employment 
made  a  claim  for  compensation  against  a  person  other  than  his 
employer  whom  he  alleged  to  be  under  liability  for  negligenoe,  and 
received  various  payments  in  satisfaction  of  his  claim  without  having 
resort  to  legal  proceedings,  though  legal  liability  was  not  admitted : — 

Held,  that  the  workman  was  precluded  by  s.  6,  sub-s.  1,  from 
obtaining  compensation  from  his  emplo3^r  under  the  Workmen's 
Oampensation  Act,  1906. 

Appbal  against  the  refusal  of  the  judge  of  the  county  court 
of  Ipswich,  Suffolk,  to  award  compensation  to  an  applicant  under 
the  Workmen's  Compensation  Act,  1906,  which  raised  a  question 
on  the  construction  of  s.  6  of  the  Act,  and  particularly  as  to  the 
proper  interpretation  to  be  given  to  the  words  "  take  proceedings  " 
and  "  recover  "  compensation  in  sub-s.  1.  (1)  The  facts,  so  far 
as  material,  were  as  follows : — 

The  applicant,  Greorge  Page,  was  a  wood-block  floor  layer.    In 

(1)  Sect  6  is  as  follows  :  **  Where  proceedings  both  against  that 

the  injury  for  which  compensation  person  to  recover  damages  and 

is  payable  under  this  Act  was  caused  against  any  other  person  liable 

tmder  circumstanoes  creating  a  legal  to    pay    compensation   under 

liability  in  some  person  other  than  this  Act  for  such  compensa- 

the  employer  to   pay  damages  in  tion,  but  shall  not  be  entitled 

respect  thereof —  to  recover  both  damages  and 

**  (1.)  The    workman    may   take  compensation.*' 
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December,  1907,  the  applicant  was  employed  by  one  Ormston,  a       0.  A. 
Bub-contractor  for  the  respondent,  F.  W.  Burtwell,  to  relay  some        1908 
wood  blocks  on  the  premises  of  the  British  Xylonite  Company,       J2qz 
Limited,  at  their  Brantham  works,  near  Manningtree,  Essex,  and  ^     ^' 
while  so  employed  a  concrete  slab  covering  a  trench  gave  way  and 
the  applicant  fell  through  and  twisted  his  knee  and  ankle,  whereby 
he  became  incapacitated  for  work  for  about  six  months. 

Shortly  after  the  accident  the  British  Xylonite  Company, 
Limited,  sent  the  applicant  2Z. 

On  January  19,  1908,  the  applicant  wrote  to  the  company, 
referring  to  the  21.  as  paid  ''  on  account "  and  asking  whether 
they  were  "  going  to  pay  me  for  my  lost  time  and  accident." 

On  the  following  day  the  company  wrote  in  reply  :  "  We 
very  much  regret  the  injury  you  sustained  while  employed  in 
our  works  as  a  workman  of  a  sub-contractor.  We  are  advised 
you  are  wrong  in  thinking  you  have  no  claim  against  your 
immediate  employer  or  his  head  contractor,  and  that  you  should 
at  once  give  notice  of  the  accident  to  both,  and  claim  compen- 
sation from  them.  We  cannot  accept  any  legal  responsibility 
ourselves,  and  if  you  contend  you  have  a  legal  claim  on 
us  we  cannot  of  course  assist  you.  We  have  purely  out  of 
good  feeling  and  because  you  were  injured  in  our  works  given  you 
21.,  and  if  you  agree  not  to  make  any  claim  on  us  we  shall  be 
pleased  for  the  same  reason  to  pay  your  wages  (less  the  one-half 
of  them  you  are  entitled  to  receive  from  your  employer  or  his  head 
contractor)  for  such  reasonable  time  as  you  may  be  prevented 
from  working,  through  the  accident,  and  also  to  pay  your  doctor's 
bill." 

On  February  8,  1908,  the  applicant  wrote  to  the  company  to 
tell  them  of  his  distress  through  being  unable  to  work,  **  hoping 
you  will  keep  your  promise,  which  I  will  accept  with  thanks." 

The  company  wrote  in  reply :  "  We  understand  your  letter  to 
mean  that  you  make  a  claim  against  us.  On  that  understanding 
we  have  pleasure  in  enclosing  postal  order  for  8Z.  We  have  not 
had  any  bill  from  your  doctor  yet,  bat  if  he  will  send  it  we  are 
prepared  to  pay  any  reasonable  charge."  The  receipt  of  this 
letter  and  the  money  was  duly  acknowledged  by  the  applicant. 
On  February  18  the  applicant's  solicitor  wrote  to  the  company  . 

aE2  2 
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0.  A.  pointing  out  that  the  circomBtances  of  the  case  seemed  to  shew 
1908  a  clear  liability  on  the  part  of  the  company  to  compensate  the 
J2oiB  workman,  and  he  referred  to  the  correspondence  which  had 
^'         passed  and  the  payments  that  had  been  made. 

The  company  in  reply  denied  legal  liability,  bat  added :  '^  If  no 
claim  is  made  upon  them  they  will  be  prepared  to  do  as  promised, 
viz.,  pay  him  the  other  half  of  his  wages  ....  and  his  doctor's 
bill.    Beyond  this  they  cannot  think  of  going." 

Further  correspondence  took  place  between  the  applicant's  and 
the  company's  solicitors,  and  on  March  17,  1908,  the  applicant's 
solicitor  wrote:  ''I  have  seen  my  client,  and  he  authorizes  me  to 
consent  to  the  terms  and  conditions  of  (the  previous  letter  from 
the  company's  solicitor),  viz.,  that  the  payment  of  IZ.  is  to 
cease  as  soon  as  he  is  fully  able  to  resume  his  employment  and 
that  in  no  case  is  it  to  exceed  six  months." 

As  a  fact,  the  company  paid  the  applicant  12.  a  week  from 
the  date  of  the  accident  until  he  was  able  to  work.  In  May, 
1908,  the  applicant  commenced  proceedings  under  the  Work- 
men's Compensation  Act,  1906,  against  F.  W.  Burtwell  for 
compensation. 

The  county  court  judge  held  that  the  applicant  had  debarred 
himself  under  s.  6,  sub-s.  1,  from  proceeding  against  the 
respondent  Burtwell  by  receiving  the  payments  made  by  the 
British  Xylonite  Company,  Limited ;  but  to  avoid  the  expense  of  a 
new  trial  he  found  as  a  fact  that  the  applicant  was  injured  by 
an  accident  while  in  the  employ  of  Burtwell,  that  the  accident 
took  place  in  or  about  the  said  employment,  and  that  his  average 
wages  were  21.  a  week ;  judgment,  however,  was  given  for  the 
respondent  Burtwell  on  the  point  of  law. 

The  applicant  appealed. 

The  appeal  was  heard  on  July  21. 

Duncan,  for  the  appellant.  The  gratuities  that  have  been  given 
to  the  appellant  by  a  stranger  do  not  prevent  him  from  taking 
proceedings  against  his  employer  for  compensation.  "Legal 
liability "  can  only  be  determined  by  means  of  an  action,  and 
taking  '*  proceedings  "  must  mean  taking  legal  proceedings  under 
which  he ''  recovers  "  either  damages  or  compensation.    A  person 
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can  only  "  recover  "  damages  by  means  of  an  action.  **  Proceed-  o.  A. 
ings "  in  8.  6  means  the  same  as  "  proceedings  '*  under  s.  1,  1908 
sub-ss.  2  and  8 :  Cribb  v,  Kynoch,  Ld.  (No.  2).  (1)  ^^^^J 

The  decision  in  Oliver  v.  Nautilus  Steam  Shipping  Co.  (2)  is  ^     **• 
in  favour  of  the  contention  that  the  appellant  is  not  precluded 
from  obtaining  compensation  under  the  Workmen's  Compensation 
Act.    MvUigan  v.  Dick  dk  Son  (8),  relied  on  by  the  county  court 
judge,  is  distinguishable. 

C.  E.  Jones,  for  the  respondent,  was  not  called  upon. 

Gozbns-Hardy  M.B.  This  case  raises  a  question  under  s.  6 
of  the  Act  of  1906,  and  before  dealing  with  the  particular 
circumstances  of  the  present  case  I  think  it  well  to  call  attention 
to  the  words  of  s.  6.  It  is  as  follows :  "  Where  the  injury  for 
which  compensation  is  payable  under  this  Act  was  caused  under 
circumstances  creating  a  legal  liability  in  some  person  other  than 
the  employer  to  pay  damages  in  respect  thereof."  That  must 
mean  not  merely  if  there  are  circumstances  which  in  fact  create 
a  legal  liability  for  negligence,  but  where  there  are  circumstances 
which  it  is  alleged  create  that  liability,  and  which  are  the 
foundation  of  an  action  for  negligence.  Then  it  provides  that  the 
workman  may  take  proceedings  against  that  person  to  recover 
damages,  and  of  course  it  cannot  be  ascertained  whether  there  is 
a  liability  of  that  kind  until  after  the  action  has  been  commenced 
and  brought  to  trial ;  and  that  confirms,  as  it  seems  to  me, 
conclusively  the  interpretation  I  put  on  the  earlier  words.  Sub-s.  1 
says,  ''  the  workman  may  take  proceedings  both  against  that 
person  to  recover  damages  and  against  any  person  liable  to  pay 
compensation  under  this  Act  for  such  compensation,  but  shall 
not  be  entitled  to  recover  both  damages  and  compensation." 
Now  as  I  read  that,  the  meaning  is  this.  A  workman  has,  or 
asserts  he  has,  a  right  against  his  own  employer  for  compensation 
under  the  Workmen's  Compensation  Act — he  has,  or  asserts  he 
has,  a  right  against  somebody,  not  his  employer,  based  upon 
negligence ;  he  is  not  bound  to  exercise  his  option  in  the  first 
instance,  as  was  the  case  under  the  Act  of  1897,  but  he  may,  if  so 

(1)  Ante,  p.  561.  (2)  [1903]  2  K.  B.  639. 

.      (3)  (1903)  41  So.  L.  E.  77. 
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c.  A.       minded,   take   proceedings   concurrently,   but   if   he   recovers 
1908       damages  he  cannot  get  compensation,  and  if  he  recovers  com- 
Page       pensation   he    cannot  get  damages.      I  am  not  prepared  to 
BuETWBLL.  ^"^s®^*   *o  *^®    view   that   this   section  is  meaningless  unless 
~z,    there  has  been  a  legal  proceeding  actually  commenced  against 
^^'       a  person  who  is   not   the    employer.      It  seems  to  me  that 
the   section   ought  to   be   construed   as  operative  in  the  case 
where  a  claim  is  made   by  the  man  against  a  person  who  is 
not  his  employer  for  negligence,  under  which  claim  compen- 
sation in  the  nature  of  damages — not  damages — is  paid  by 
that  person  without  any  writ  issued,  and  upon  terms  that  no 
writ  should  issue.     I  decline  to  limit  the  word  "recover"  to 
recover  by  virtue  of  legal  proceedings.    I  think,  to  take  the 
language  of  Yaughan  Williams  L.J.  in  Oliver  v.  Nautilus  Steam 
Shipping    Co.  (1),    *'if    there    is    a    payment    and   a   receipt 
of  money  under  the-  Workmen's  Compensation  Act,  and  that 
receipt  is  in  no  way  qualified,  I  think  that  is  sufficient  to  bring 
the  case  within  the  operation  of  s.  6  and  put  the  workman  in  the 
position  of  having  proceeded  against  his  employer  for  com- 
pensation, and  recovered  it."    So  much  for  the  section. 

[After  stating  the  facts  and  reading  the  material  portions  of 
the  correspondence  as  set  out  above,  the  Master  of  the  Bolls 
continued : — "]  The  result  was  a  plain  offer  made  and  a  plain 
offer  accepted,  and  that  after  demand  had  been  made  upon  the 
company,  or  an  assertion  (denied  by  the  company,  but  an  asser- 
tion, nevertheless)  that  they  were  clearly  liable  to  the  applicant 
for  damages  for  injuries  which  he  had  sustained.  Under  the 
circumstances  it  seems  to  me  that  it  is  a  case  which  falls  within 
s.  6,  sub-s.  1.  The  applicant  has  recovered  damages  from 
the  British  Xylonite  Company;  he  is  not  entitled  to  recover 
compensation  from  his  employer.  That  being  so,  I  think  the 
learned  judge  was  right,  and  in  my  opinion  the  appeal  must  be 
dismissed. 

Fabwbll  L.J.  I  am  of  the  same  opinion,  and  I  desire  to  add 
only  a  few  words.  Under  the  Act  of  1897  there  was  an  option 
given  either  to  issue  a  writ  or  to  commence  proceedings  for 

(1)  [1903]  2  K  B.  639,  at  p.  650. 
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oompenBation ;  this  option  was  finally  determined  bj  the  issue  of  c.  A. 
the  writ  or  the  commencement  of  the  proceedings.  The  new  Act  jgog 
(s.  6,  sub-s.  1)  gives  the  workman  a  right  both  to  take  proceed-       :^^ 

ings  and  to  claim  compensation,  or  to  carry  on  both  subject  to   ^ v^ 

the  qualification  that  he  shall  not  be  entitled  to  recover  both 
damages  and  compensation.  I  entirely  agree  with  the  Master 
of  the  Bolls  in  his  construction  of  the  Act.  It  has  been  said  by 
Lord  Halsbury  and  other  Lords  in  the  House  of  Lords  that  one 
of  the  great  objects  of  this  Act  wsis  to  avoid  litigation  and  keep 
the  workmen  out  of  the  Courts ;  but  we  are  asked  to  put  a  con- 
struction upon  this  sub-section  which  would  render  litigation  to 
the  bitter  end  inevitable.  Now  "  creating  a  legal  liability  "  can- 
not mean  that  the  Court  has  to  determine  judicially  that  there 
was  a  legal  liability  before  the  section  can  apply ;  for  that  would 
involve  one  of  two  things — either  that  the  workman  must  litigate 
up  to  judgment  against  a  third  person  to  see  if  he  is  legally 
liable,  or  that  the  Court  must  determine  the  liability  of  a  third 
person  not  before  it,  as  if  an  action  were  brought  against  him. 
Therefore  the  section  refers,  in  my  opinion,  to  a  prima  facie  case 
of  legal  liability,  something  that  is  not  pure  bounty,  but  a  prima 
facie  case  of  liability,  which  although  not  acknowledged  is  yet 
discharged  by  the  payment  of  money.  That  in  a  sense  is  tanta- 
mount to  a  payment  into  Court  with  denial  of  liability.  Here, 
on  the  letters  that  have  been  read,  I  cannot  doubt  there  was  at 
any  rate  an  arguable  case  of  liability  on  the  part  of  the  company. 
The  claims  were  put  forward  by  the  workman,  and  they  were 
compromised  on  the  terms  of  his  receiving  a  certain  sum.  That 
being  so,  the  question  is  whether  he  has  **  recovered."  I  am  of 
opinion  that  he  has,  in  that  he  has  received.  That  is  the 
common  sense  of  it.  The  workman  is  not  to  have  it  twice  over. 
In  my  opinion  this  appeal  fails. 

Ebnnbdy  L  J.  I  am  of  the  same  opinion.  Under  the  prior 
Act  there  was  an  option,  an  option  not  necessarily  determined 
by  the  actual  commencement  of  legal  proceedings  in  either  case, 
for  it  has  been  held  that  the  workman,  having  issued  a  writ  in  an 
action,  might  discontinue  those  proceedings  and  take  up  his  other 
remedy  for  obtaining  compensation  under  the  Act,  but  an  option 


Kennedy  L.J. 
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c.  A.  which,  in  my  view,  ought  to  be  taken  to  have  been  finally 
1908  exercised  where  he  has  pressed  to  a  decision  and  obtained  one. 
Page  Under  this  section  there  is  no  longer  a  case  of  option  before  the 
BuBTWBLL.  workman.  He  is  entitled  to  take  proceedings,  that  is,  to  take  legal 
proceedings,  against  both  of  the  persons  whom  he  may  think  he 
has  claims  against,  the  one  as  employer  under  the  Act,  the  other 
as  a  third  person  who  has  by  the  negligence  of  himself  or  his 
servant  given  good  ground,  in  the  workman's  opinion,  for  a 
claim  for  damages  for  negligence.  Now  that  is  the  first  half  of 
the  section.  There  is  the  liberty  to  pursue  concurrent  proceed- 
ings. But  the  section  says  at  its  close,  "  He  shall  not  be  entitled 
to  recover  both  damages  and  compensation";  and  it  appears  to 
me  a  narrow  and  unjustifiable  view  to  hold  that  *'  recover  " 
means  recover  in  the  coarse  of  and  as  the  result  of  some  litigious 
proceedings.  It  is  not  so  in  the  Act.  It  is  not  '*  recover  in  such 
proceedings,"  but  "  recover,"  and  "  recover,"  it  appears  to  me, 
bears  the  meaning  which  was  put  upon  that  word  by  Vaughan 
Williams  L.J.  in  the  case  of  Oliver  v.  Nautilus  Steam  Shipping 
Co.  (1),  "applied  for  and  received."  The  workman  did  in 
this  case  "  apply  for  and  receive  "  damages.  As  to  that  I  do 
not  think  the  correspondence  leaves  one  in  doubt.  In  Oliver  v. 
Nautilus  Steam  Shipping  Co.  (1)  there  was  a  receipt  of  some 
payment,  but  the  receipt  from  the  first  was  expressly  "  without 
prejudice,"  and  the  Court  held  that,  although  those  words  were 
omitted  in  the  later  receipts,  the  words  "without  prejudice" 
governed  all  the  receipts  from  the  first.  But  the  opinion 
expressed  by  the  Lord  Justice  to  which  I  have  referred 
appears  to  me  to  be  right.  The  Court  in  that  case  came  to 
its  conclusion  on  account  of  the  particular  form  of  the  receipt 
expressing  the  arrangement  under  which  the  money  was  re- 
ceived. Here  I  am  not  going  through  the  correspondence,  the 
important  letters  of  which  ^have  been  already  discussed  by  the 
Master  of  the  Bolls  in  his  judgment.  All  I  have  to  say  is  that 
it  is  plain  to  me  from  the  beginning  there  was  a  claim  made,  a 
claim  submitted  to,  although  with  that  sort  of  reservation  on  the 
part  of  the  payer  which  would  have  been  expressed,  had  there 
been  an  action,  in  the  form  of  a  payment  into  Court  without 

(1)  [1903]  2  K.  B.  639. 
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admission  of  liability;  but  it  is  none  the  less  true  that  these  c.a. 
payments  from  this  company  to  the  appellant  have  been  received,  1908 
and  received  in  satisfaction  of  a  claim  on  his  part,  without  yaqh 
an  express  admission  of  liability  on  the  part  of  the  company.  «• 

In  my  opinion  this  decision  is  perfectly  right  and  the  appeal 
must  be  dismissed. 

Appeal  dismissed. 

Solicitors:  G.  A.  Whigham;  Surridge  d  Mullis. 

W.  0.  D. 


Kennady  L.J 
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Bailway — Regulation — Incrtase  of  Baits — ReasonaUeneBa — Change  in  Condition 
of  Trade^Evidence—Bailtvay  and  Canal  Tmjfic  Act,  1894  (67  <fe  58  Vict, 
c.  54),  «•  1. 

By  a.  1,  snb-s.  1,  of  the  Bailway  and  Canal  Traffic  Act,  1894,  where 
a  railway  company  have  since  December  31,  1892,  increased,  or  there- 
after increase,  any  rate,  then,  if  any  complaint  is  made  that  the  rate  is 
unreasonable,  it  shall  lie  on  the  company  to  prove  that  the  increase  of 
the  rate  is  reasonable. 

Upon  a  complaint  that  an  increase  of  a  rate  for  the  carriage  of  coal 
as  from  August  1, 1900,  oyer  the  defendants'  railways  was  imreasonable, 
an  order  was  made  that,  if  the  defendants  relied  for  justification  on  any 
change  in  the  mode  or  expense  of  carrying  coal,  they  were  to  give 
particulars  thereof.  No  sudi  particulars  were  given.  At  the  hearing 
before  the  Bailway  Oommissioners  it  was  proved  on  behalf  of  the 
defendants  that  in  1895,  at  the  request  of  the  colliery  owners,  owing  to 
the  depression  in  the  coal  trade,  the  defendants  reduced  the  rates  for  the 
carriage  of  coal ;  that  in  1900  the  coal  trade  was  in  a  prosperous 
condition,  the  price  of  coal  having  risen  considerably;  and  that  on 
August  1,  1900,  the  defendants  raised  the  rates  to  what  they  had  been 
in  1895  before  the  reduction  was  made.    The  Commissioners  (Sir  James 
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Woodhouse  dissenting)  haying  found  that  the  increase  of  the  xates  was 
reasonable : — 

Bdd,  that  the  evidence  as  to  the  rise  in  the  price  of  coal  was  not 
given  for  the  purpose  of  proving  an  increase  in  the  expense  of  carrying 
the  coal,  but  for  the  purpose  of  proving  that  the  depression  which  was 
the  cause  of  the  reduction  in  the  rates  had  passed  away  and  had  been 
succeeded  by  a  period  of  prosperity ;  and  therefore  the  evidence  was  not 
excluded  by  the  order  for  particulars;  and  that,  consequently,  there 
was  evidence  upon  which  the  Bailway  Commissioners  were  entitled 
to  find  that  the  increase  of  the  rates  was  reasonable. 

Judgment  of  the  Bailway  and  Canal  Oomnussion,  [1908]  1  K.  B.  771, 
afitoied. 

Appeal  from  the  decision  of  the  Bailway  and  Canal  Com- 
missioners (1)  upon  an  application  by  the  North  Staffordshire 
Colliery  Owners'  Association  complaining  that  the  defendant 
railway  companies  had  jointly  with  one  another  increased  as 
from  August  1,  1900,  certain  rates  for  the  carriage  of  coal  and 
coke  from  five  collieries  in  North  Staffordshire  to  EUesmere  Port 
and  Birkenhead. 

The  defendants,  by  their  answers  to  the  application,  alleged 
that  the  increase  of  the  rates  was  reasonable ;  and  they  further 
raised  as  a  question  of  law  the  contention  that,  as  the  rates  after 
the  increase  of  August  1,  1900,  were  no  higher  than  those  which 
were  in  force  between  the  same  places  on  December  81, 
1892,  they  had  not  ''since  the  last  day  of  December,  1892, 
directly  or  indirectly  increased  "  the  rates  within  the  meaning 
of  s.  1,  sub-s.  1,  of  the  Bailway  and  Canal  Traffic  Act,  1894. 
Upon  this  point  of  law,  which  was  ordered  to  be  set  down 
for  hearing  before  the  trial,  the  decision  of  the  Court  of 
Appeal  was  against  the  defendants.  (2)  The  question  therefore 
remained  whether  the  increase  of  the  rates  on  August  1,  1900, 
was  reasonable. 

On  April  80,  1907,  before  the  case  came  on  for  hearing  before 
the  Bailway  and  Canal  Commissioners,  the  following  order  was 
made  upon  an  application  by  the  applicants  for  leave  to 
administer  interrogatories  to  the  defendants : — "  This  Court  doth 
not  think  fit  to  make  any  order  for  interrogatories,  but  by 
consent  doth  order  that,  if  the  defendants  rely  for  justification 


(1)  [1908]  1  K.  B.  771. 


(2)  [1907]  2  K,  B.  191. 
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on  any  change  in  mode  or  expense  of  carrying  coal,  they  are  to 
give  to  the  applicants  by  the  29th  of  June,  1907,  particulars  of  the 
same  with  copies  of  any  figures  on  which  they  rely.*'  The 
defendants  gave  no  such  particulars. 

At  the  hearing  the  defendants  called  two  witnesses,  one  being 
the  general  manager  of  the  North  Staffordshire  Bailway  Company, 
and  the  other  being  an  official  of  the  London  and  North  Western 
Bailway  Company.  The  applicants  called  no  evidence.  The 
facts  which  were  proved  were  shortly  these:  In  1896  great 
depression  prevailed  in  the  coal  trade,  and  in  consequence 
thereof  the  defendant  railway  companies,  at  the  earnest  request 
of  the  colliery  owners,  reduced  the  rates  (which  had  stood  at  the 
same  figure  since  before  December  81, 1892)  about  2d.  per  ton 
for  the  carriage  of  coal  from  the  collieries  in  question  to  certain 
ports  on  the  Mersey,  including  EUesmere  Port  and  Birkenhead. 
In  1900,  during  the  South  African  war,  the  coal  trade  was  in  a 
flourishing  condition,  there  being,  as  the  witnesses  said,  a  great 
**  boom  "  in  everything,  including  coal.  The  price  of  coal  largely 
increased,  and  on  August  1,  1900,  the  railway  companies  raised 
the  rates  substantially  to  what  they  had  been  in  1895  before  the 
reduction  was  made.  In  1904  some  of  the  rates,  but  not  those  to 
EUesmere  Port  and  Birkenhead,  were  again  reduced.  The 
witnesses  gave  evidence  as  to  the  price  which  the  railway 
companies  paid  for  locomotive  coal,  namely,  6«.  9d.  a  ton  in 
1895,  14«.  9d.  a  ton  in  1900,  and  lis.  a  ton  at  the  date  of  the 
hearing  before  the  Bailway  Commissioners.  This  evidence  was 
objected  to  on  behalf  of  the  applicants  upon  the  ground  that, 
as  no  particulars  had  been  given  by  the  defendants  under  the 
order  of  April  80,  1907,  as  to  any  change  in  the  mode  or  expense 
of  carrying  the  coal,  the  evidence  was  not  admissible.  The 
evidence  was  admitted. 

The  Bailway  Commissioners  held  that  tlie  question  whether 
an  increase  in  a  rate  was  reasonable  depended  upon  the  circum- 
stances existing  at  the  time  the  increase  was  made,  and  they 
came  to  the  conclusion  (Sir  James  Woodhouse  dissenting)  that 
the  defendants  had  shewn  that  the  increase  was  reasonable.  (1) 

The  applicants  appealed. 

(1)  [1908]  1  K  B.  771, 
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0.  A.  Balfour  Browne^  K.C.,  and  Rowland  Whitehead,  for  the  appli- 

1908  cants.  (1)    There  was  no  evidence  which  was  properly  admissible 

jifQ^j,^  before  the  Railway  Commissioners  which  would  justify  them  in 

Staffoed-  coming  to  the  conclusion  that  the  increase  of  the  rates  in  1900 

OoLLiBBT  was  reasonable  within  the  meaning  of  s.  1,  sub-s.  1,  of  the  Bail- 

AM^iATiow^^y  ^^^  Canal  Traffic  Act,  1894.    The  order  for  particulars, 

^  ^*  dated  April  30,  1907,  precluded  the  defendants  from  giving 

Btaffobd-  evidence  as  to  any  change  in  the  mode  or  expense  of  carrying 

Railway,  coal    unless    they  gave   particulars  thereof.     The    defendants 

^AOT  ^  gave  no   particulars  under  the  order,  and  therefore  the  evi- 

NoBTH      dence  which  they  relied  upon  was  not  admissible.    The  evidence 
Western 
Railwat,    given  on    behalf    of    the    defendants  was    directed   solely    to 

Westebk    shewing  that  there  was  a  great  rise  in  the  price  of  coal  and 

^AJKD^^*    consequent  increase  of  expense   to  them.     That  class  of  evi- 

Shbopshibe  dence   was  clearly  shut,  out  by  the  order.    The  two  witnesses 

Union 
Railways   who  were  called  on  behalf  of  the  defendants  gave  evidence 

Canal  ^^  ^  ^^^  P^^^^  which  they  had  to  pay  for  coal  in  1895 
Company,  a^d  jgoQ  respectively.  That  evidence  was  directed  to  an  increase 
in  the  cost  of  carrying  the  coal,  and  it  would  have  been  relevant, 
if  the  defendants  had  given  particulars  under  the  order,  for 
the  purpose  of  shewing  that  in  one  particular  item  the  cost  of 
carriage  had  increased.  If  the  defendants  had  placed  them- 
selves in  a  position  to  give  that  evidence  by  complying  with  the 
order,  the  applicants  might  have  met  it  by  shewing  that  the 
increased  price  of  coal  did  not  affect  the  railway  companies  in 
August,  1900,  because  they  had  contracts  for  coal  which  were 
made  at  a  time  when  coal  was  cheap  and  which  extended  over  a 
considerable  period  and  included  the  date  in  question.  They 
might  also  have  shewn  that  in  some  of  the  other  items  which 
went  to  make  up  the  cost  of  carriage  there  was  a  decrease  of 
expense.  A  mere  general  statement  that  there  was,  as  it  was 
called,  a  ''  boom  "  in'  the  coal  trade  in  1900  was  not  a  sufficient 
reason  for  asking  the  coal  trade  to  pay  more  for  the  carriage  of 
coal.    The  defendants  would  have  to  shew  increased  expense  of 

(1)  The  applioants  did  not  ques-  ableness  of  the  increase  of  the  rates 

tion,  upon  the  appeal,  the  correctneBS  must  be  determined  by  the  ciroum> 

of  the  decision  of  the  Railway  and  stances  existing  at  the  time  when 

Canal  Commission  that  ihfi  reason-  the  increase  was  made. 
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carrying  coal,  and  any  such  evidence  was  shut  out  by  the 
defendants  not  having  given  particulars  of  the  expense  as 
required  by  the  order.  The  Railway  Commissioners,  as  appears 
from  their  judgments,  understood  the  evidence  to  be  directed  to 
the  question  of  incresised  working  expenses  to  the  railway 
companies.  The  fact  that  the  defendants  may  have  reduced 
their  rates  to  meet  a  bad  state  of  trade  would  not  justify  them 
some  years  afterwards  in  raising  the  rates,  unless  they  could 
shew  that  such  an  increase  was  itself  reasonable.  That  is  not  a 
relevant  consideration.  The  collieries  may  not,  when  the  rates 
are  raised,  be  owned  by  the  same  persons  as  had  the  benefit  of 
the  reduction.  The  decision  of  the  Court  below  ought  therefore 
to  be  set  aside. 

[Vaughan  Williams  LJ.  If  evidence  has  been  wrongly 
admitted,  is  not  our  proper  course  to  order  a  new  trial  ?] 

The  Court  has  power  to  order  a  new  trial,  as  the  rule  of  the 
Supreme  Court  of  April  10, 1889,  made  Order  LVin.  of  the  Bules 
of  the  Supreme  Court,  1888,  applicable  to  all  appeals  from  the 
Commissioners  under  the  Eailway  and  Canal  Traffic  Act,  1888, 
and  r.  5  of  Order  lviii.  gives  the  Court  of  Appeal  power  to  order 
a  new  trial. 

Sir  R.  B.  Finlay,  K.C.,  and  Joseph  Shaw^  for  the  North 
Staffordshire  Bailway  Company.  There  is  evidence  upon  which 
the  Bailway  Commissioners  were  entitled  to  find  that  the  increase 
of  the  rates  on  August  1, 1900,  was  reasonable,  and  that  evidence 
was  properly  admitted.  The  evidence  was  not  directed  towards 
shewing  that  there  was  a  change  in  the  mode  or  expense  of 
carrying  the  coal.  The  principle  within  which  the  defendants 
seek  to  bring  the  case  is  that  stated  by  Fletcher  Moulton  L.J., 
who  said,  when  the  preliminary  point  in  the  present  case 
was  before  this  Court  (1),  that  '^it  might  well  be  open  to 
ihe  railway  company  to  shew  that  the  increase  of  the  charge 
was  reasonable  by  shewing  that  the  previous  reduction  had 
been  found  to  be  too  great,  or  that  it  was  made  under 
circumstances  which  no  longer  existed."  The  evidence  here 
was  called  to  shew  that  the  reduction  of  the  rates  was  made 
in  1896  under  special  circumstances,  and  that  those  special 
(1)  [1907]  2  K.  B.  191,  at  p.  210. 
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circumstances  had  passed  away  in  1900,  when  the  rates  were 
restored  to  their  former  level.  The  evidence  given  by  the 
two  witnesses  called  on  behalf  of  the  defendants  went  to  shew 
that  the  reduction  of  the  rates  was  made  at  the  argent  request 
of  the  colliery  owners  on  account  of  the  bad  state  of  the  coal 
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assocl^tion  trade ;  that  in  1900  the  coal  trade  was  in  a  most  prosperous 

North      condition,  and  that  the  price  of  coal  rose  considerably  and  every 

^^sHi^B^    expense  went  up  against  the  railway  companies.    The  evidence 

Railway,    given  as  to  the  prices  paid  by  the  railway  companies  for  coal  in 

those  two  years  was  not  given  upon  any  question  of  increased 

cost  of  carriage  in  the  latter  year,  but  for  the  purpose  of  shewing 

that  the  depression  of  1895  had  quite  passed  away  and  was 

succeeded    by  a  period   of   great  prosperity  in   1900,  and   it 

was  so  used  by  A.   T.  Lawrence  J.  and  Mr.  Gathorne-Hardy, 

^"^^Mf™*  *ho^gli  there  may  be  one  or  two  passages  in  their  judgments 

Railways    which  refer  to  the  higher  price  which  the  railway  companies 

had  to  pay  for  their  coal  in  1900.    It  was  admitted  on  behalf  of 

the  applicants  in  the  Court  below  that  no  fact  was  in  dispute, 

and  therefore  the  evidence  must  be  taken  as  true.    The  evidence 

was  therefore  properly  admitted,  and  the  Railway  Commissioners 

were  entitled  to  come  to  the  conclusion  that  the  defendants  had 

discharged  the  onus  which  was  upon  them  of  shewing  that  the 

increase  of  the  rates  was  reasonable. 

Cripps,  K.C.  (Simon,  K.C.,  and  Joseph  Shaw  with  him),  for  the 
London  and  North  Western  Bailway  Company.  In  order  to 
justify  an  increase  of  a  rate  founded  upon  increased  cost  of 
carriage,  elaborate  tables,  giving  the  various  items  of  cost 
making  up  the  total  rate,  are  usually  given,  as,  for  instance,  in 
the  case  of  Smith  dt  Forrest  v.  London  and  North  Western  Ry. 
Co.  (1)  The  order  of  April  80,  1907,  dealt  with  a  case  of  that 
sort,  and  it  provided  that,  if  the  defendants  relied  upon  any  such 
detailed  items,  they  should,  before  the  hearing,  give  the  appli- 
cants particulars  thereof.  The  defendants  did  not  attempt  to  go 
into  any  details  of  cost,  and  the  evidence  went  solely  towards 
the  changed  condition  of  the  coal  trade,  of  which  the  price  of 
coal  was  an  important  index.  The  evidence  was  therefore  not 
excluded  by  the  order,  and,  that  being  so,  it  was  a  question  of 
(1)  (1900)  11  Ey.  &  Ca.  Tr.  Oaa.  166. 
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fact  whether  upon  that  evidence  the  increase  of  the  rates  was 
justified. 

Harold  Russell,  for  the  Great  Western  Railway  Company. 

Rowland  Whitehead,  in  reply.  It  is  clear  from  the  judgments 
of  the  Commissioners  that  they  considered  that  the  defendants 
were  relying  upon  an  increase  in  the  expense  of  carriage.  The 
fact  that  there  was  a  change  in  the  condition  of  the  coal  trade 
between  1896  and  1900,  whereby  the  colliery  owners  were  in  a 
better  position  to  pay  the  higher  rates,  is  an  irrelevant  considera- 
tion. The  reasonableness  of  the  rate  is  not  to  be  tried  by  its 
effect  upon  the  trade  of  the  persons  who  have  to  pay  it :  Ricketty 
Smith  d  Co.  v.  Midland  Ry.  Co.  (1)  ;  Black  dt  Sons  v. 
Caledonian  Ry,  Co.  (2)  The  evidence  shewed  a  mere  temporary 
change  in  1900  which  would  not  justify  the  increase  of  the  rates. 
The  evidence,  therefore,  if  it  was  given  to  shew  that  there  was  a 
change  in  the  condition  of  the  trade,  was  not  a  sufiicient  ground 
to  entitle  the  Uailway  Commissioners  to  hold  that  the  increase  of 
the  rates  was  reasonable. 
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Yauohan  Williams  L.J.  In  my  opinion  this  appeal  fails. 
The  question  which  has  been  argued  before  us  arises  on  s.  1  of 
the  Bailway  and  Canal  Traffic  Act,  1894,  which  provides  that 
*'  where  a  railway  company  have,  either  alone  or  jointly  with  any 
other  railway  company  or  companies,  since  the  last  day  of  Decem- 
ber, 1892,  directly  or  indirectly  increased,  or  hereafter  increase 
directly  or  indirectly,  any  rate  or  charge,  then,  if  any  complaint 
is  made  that  the  rate  or  charge  is  unreasonable,  it  shall  lie  on 
the  company  to  prove  that  the  increase  of  the  rate  or  charge 
is  reasonable,  and  for  that  purpose  it  shall  not  be  sufficient  to 
show  that  the  rate  or  charge  is  within  any  limit  fixed  by  an 
Act  of  Parliament  or  by  any  provisional  order  confirmed  by  Act 
of  Parliament."  When  the  matter  came  before  the  Bailway  Com- 
missioners the  majority  came  to  the  conclusion  that  the  railway 
companies  had  proved  that  the  increase  in  the  rates  complained  of 
was  reasonable.  I  have  no  doubt  that  the  majority  of  the  Court — 
A.  T.  Lawrence  J.  and  Mr.  Gathorne-Hardy — included  as  one  of 


(1)  [1896]  1  Q.  B.  260,  at  p.  266; 
9  By.  ft  CSa.  Tr.  Oas.  107,  at  p.  114. 


(2)  (1901)  11  Ey.  &  Ca.  Tr.  Oaa. 
176,  at  p.  180. 
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the  grounds,  and  perhaps  the  main  ground,  of  their  decision  the 
fact  that  in  1895  the  railway  companies,  in  consequence  of  the 
depression  which  then  prevailed  in  the  coal  trade»  made,  at  the 
earnest  request  of  the  colliery  owners,  a  reduction  in  the  rates  for 
the  carriage  of  coal,  thereby  very  probably  causing  the  railway 
companies  to  carry  the  coal  at  a  very  low  rate  of  profit ;  and 
that  in  1900  the  depression,  which  was  the  ground  of  the  con- 
cession by  the  railway  companies  in  1895,  had  passed  away,  and 
had  been  succeeded  by  a  very  prosperous  condition  of  the  coal 
trade.  Counsel  for  the  applicants  contended  before  us  that  the 
railway  companies,  both  by  their  pleadings  and  also  by  the 
evidence  which  they  called,  relied  upon  another  and  a  different 
ground  as  justifying  the  increase  of  the  rates,  namely,  the 
increased  expense  to  the  railway  companies  of  the  carriage  of 
coal  in  1900  as  compared  with  1895,  owing  to  the  increased  price 
which  they  had  to  pay  for  their  locomotive  coal.  No  doubt,  to 
a  certain  extent,  A.  T.  Lawrence  J.  and  Mr.  Gathorne-Hardy  do 
mention  in  their  judgments  the  fact  of  the  increased  expense  in 
1900  of  the  carriage  of  coal  by  the  railway  companies.  Upon  that 
it  was  contended  on  behalf  of  the  applicants  that,  in  consequence  of 
an  order  for  particulars  made  by  consent  on  April  80,  1907,  the 
evidence  of  the  increased  expense  in  the  carriage  of  coal  ought  not 
to  have  been  admitted  by  the  Commissioners,  and  that,  if  that 
evidence  was  excluded,  there  was  no  evidence  upon  which  the 
Commissioners  could  come  to  the  conclusion  that  the  increase  in 
the  rates  was  reasonable.  That  order  for  particulars  was  made 
upon  an  application  by  the  applicants  for  leave  to  administer 
interrogatories  to  the  railway  companies,  and  it  was  as  follows : 
''  This  Court  doth  not  think  fit  to  make  any  order  for  interroga- 
tories, but  by  consent  doth  order  that,  if  the  defendants  rely  for 
justification  on  any  change  in  mode  or  expense  of  carrying  coal, 
they  are  to  give  to  the  applicants  by  the  29th  of  June,  1907, 
particulars  of  the  same  with  copies  of  any  figures  on  which  they 
rely."  It  was  said  that,  though  no  particulars  had  been  given 
in  compliance  with  that  order,  the  railway  companies  really 
relied  upon  change  in  the  mode  or  expense  of  carrying  coal 
as  their  justification  for  increasing  the  rates. 

Now  the  answer   given  by  the   railway   companies  to  that 
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contention  is  that  the  applicants  are  mistaken  in  supposing  that  c.  a. 

the  evidence  which  was  in  fact  given  by  the  railway  companies  1908 

was  evidence  which  fell  within  the  scope  of  the  order  properly  nohth 

construed.     It  was  said  that  the  order  was  only  intended  to  Stafpord- 

^  BHIBE 

apply  to  cases  which  have  often  arisen  upon  the  question  of  the  colli  kbt 

reasonableness  of  an  increase  of    a  rate,  namely,  those  cases  assogiatiok 
which  involve  lengthy  tables  of  figures  setting  out  the  various      north 

items  of  the  expenditure  of  the  railway  company  in  the  perform-  Stappord- 

ance  of  the  particular  service  for  which  the  rate  is  charged.    I  railway, 

do  not  myself  think  that  it  is  a  matter  of  any  great  importance  to  ^^^^^ 
say  what  is  the  exact  construction  to  be  placed  upon  the  order.      North 

A.  T.  Lawrence  J,  in    his  judgment  (1)   says :   "  Mr.  Balfour  Railway, 

Browne  contended  very  strenuously  that   such  considerations  western 

could  not  be  admitted  to  have  any  influence,  because  the  railway  ^^^^^*' 

companies  had  not  given  particulars  pursuant  to  an  order  for  Shropshire 

particulars  made  in  the  matter  of  this  complaint.    I  think  this  railways 
view  presses  technicality  beyond  the  limits  of  reason.     The  order      cI^l 

of  this  Court  contemplated  particulars,  if  details  of  cost  or  other  Company. 

such  matters  were  to  be  adduced  in  proof  of  the  reasonableness  _^v»ughan 

^  WilUams  L.J. 

of  the  increase  of  1900.  The  general  considerations  to 
which  the  evidence  for  the  railway  companies  was  directed 
could  take  neither  colliery  owners  nor  counsel  by  surprise. 
They  were  indeed  largely  matters  of  common  knowledge.  I 
think  that  the  railway  companies  have  successfully  discharged 
the  onus  of  proof,  and,  as  the  applicants  have  given  no  evidence 
themselves,  I  come  to  the  conclusion  upon  the  evidence  now 
before  me  that  the  increase  of  these  rates  was  reasonable."  Mr. 
Gathorne-Hardy  says  (2) :  "With  regard  to  our  order  for  particulars, 
I  do  not  think  that  it  was  intended  to  have  the  wide  operation 
contended  for  by  Mr.  Balfour  Browne,  and  I  do  not  think  that 
the  applicants  were  in  any  way  surprised  or  taken  at  a  dis- 
advantage by  the  course  taken  at  the  hearing.  On  the  whole, 
therefore,  I  agree  that  the  defendants  have  satisfied  the  onus 
laid  upon  them,  and  have  justified  the  increase  of  the  rate." 
Though,  as  I  have  said,  I  do  not  think  it  is  a  matter  of  import- 
ance to  say  what  is  the  exact  construction  to  be  placed  upon  the 
order,  still,  speaking  for  myself,  I  am  inclined  to  think  that  the 
(1)  [1908]  1  K  B.  at  p.  777.  (2)  [1908]  1  K  B.  at  p.  779. 
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construction  placed  upon  it  by  A.  T.  Lawrence  J.  and  Mr. 
Gathorne*Hardy  is  the  right  one.  The  reason  why  I  say  that  it 
is  of  no  great  importance  which  of  those  two  constructions  of  the 
order  is  adopted  is  this.  The  learned  counsel  who  examined  the 
witnesses  on  behalf  of  the  railway  companies  was  very  careful  in 
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real  case,  though  the  learned  judge  did  interpose  one  or  two 

questions  which  might  seem  to  indicate  that  the  question  of 

increased  expense  was  being  set  up  by  the  railway  companies. 

One  must,  however,  look  at  the  substance  of  the  evidence,  and  it 

seems  to  me  to  be  quite  plain  from  the  transcript  of  the  shorthand 

notes  of  the  evidence  that  the  general  manager  of  the  North 

Staffordshire  Railway  Company  was  not  really  giving  any  evidence 

of  any  change  in  the  mode  or  expense  to  the  railway  companies  of 

Bailways   carrying  the  coal.  "What  he  was  insisting  upon  was  that  the  depres- 

Ganal 
Company. 
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sion  in  the  coal  trade  of  1895  had  disappeared,  and  that  a  time 
of  prosperity  had  come  to  the  colliery  owners  in  1900.  It  is  true 
that  A.  T.  Lawrence  J.  does  in  one  part  of  the  evidence  deal  with 
the  matter  as  if  the  witness  was  giving  the  prices  paid  for  loco- 
motive coal  in  1900  as  evidence  of  the  increased  expense  to  the 
railway  companies  of  carrying  the  coal,  but  that  was,  to  my 
mind,  not  what  the  witness  intended  to  do  at  all.  The  counsel 
for  the  applicants  expressly  stated  that  there  was  no  fact  in 
dispute,  and  I  cannot  think  that  they  took  the  view  that  the 
railway  companies  sought  to  justify  the  increase  in  the  rates  in 
1900  by  the  increased  expense  of  carrying  the  coal.  We  know 
from  what  has  taken  place  before  us  that  the  applicants  do  not 
deny  that  in  1900,  when  the  increase  in  the  rates  was  made,  the 
coal  trade  was  in  a  prosperous  condition,  and  colliery  owners 
were  able  to  obtain  good  prices  in  the  market  for  their  coal ;  but 
they  said  that  it  was  only  a  temporary  "  boom,"  if  that  is  the 
right  word  to  use,  and  not  an  improvement  of  a  permanent 
character;  and  they  said  further  that,  if  it  was  a  question 
of  increased  expense  to  the  railway  companies  in  carrying  the 
coal,  they  did  not  admit  that  there  was  at  that  date  any  such 
increased  expense,  inasmuch  as  they  might  have  shewn  that  at  that 
time  the  railway  companies  were  not  affected  by  the  rise  in  price 
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of  which  evidence  was  given  by  reason  of  their  having  contracts  0.  A. 

for  coal  made  before  the  rise  in  price  took  place  and  extending  1908 

over  a  length  of  time  sufficient  to  cover  the  period  in  question.  north 

Now  I  ought  to  point  out  here  what  it  is  that  is  admitted  by  ^^^J7bk  ^ 

the  applicants.    In  the  course  of  the  argument  before  us  counsel  Collibbt 

for  the  applicants  stated,  in  answer  to  a  question  from  me,  that  absociation 

they  did  not  contest  the  accuracy  of  the  passage  in  the  judgment  kobth 

of  A.  T.  Lawrence  J.  (1)  which  amounts  in  substance  to  this :    Stapford- 

8HIRB 
that  in  1895  a  reduction  was  made  in  the  rates  for  the  carriage    Railway, 

of  coal  as  a  concession  to  the  colliery  owners  at  a  time  of  great        ^my 

depression  in  the  coal  trade — a  concession  which  was  accepted    ^g^BRN 

by  the  colliery  owners  as  a  liberal  concession  made  by  the  rail-    Railway, 

Great 
way  companies  in  view  of  the  depression  which  then  existed ;    Western 

that  matters  had  changed  since   1895,  and  that  in  1900  the    ^^^^^' 
coal  trade   was    prosperous    again.     "When    the    judgments  of  Shropshire 
A.  T.  Lawrence  J.  and  Mr.  Gathorne-Hardy  are  read,  I  think  it    Railways 
is  true  to  say  that  the  basis  of  those  judgments  is  the  change      canal 
which  occurred  between  1895  and  1900,  whereby  the  depression    ^^^^^^- 
of  the  former  year,  which  was  the  cause  of  the  reduction  in  the   wmiMM*L.j. 
rates  for  the  carriage  of  the  coal,  gave  place  to  an  era  of  prosperity 
in   1900.    I  am  quite  aware  that  there  are  passages  in  those 
judgments  which  shew  that  they  were  not  entirely  forgetting 
that  one  of  the  consequences  of  the  improvement  in  the  condition 
of  the  coal  trade  was  that  prices  rose,  and   that  high  prices 
affected  every  one  who  had  to  use  coal,  including  the  railway 
companies.     The  passage  in  the  judgment  of  A.  T.  Lawrence  J. 
to  which  I  refer  is  this  (1):     "The  expenses  of  the  railway 
companies  were  at  that  time    (1895)    exceptionally   low — for 
example,  they  were  paying  for  locomotive  coal  only  6s.  9d.  per 
ton.    In  the  year  1900,  when  the  rates  were  raised,  the  circum- 
stances were  wholly  different.    The  South  African  war  was  pro- 
ceeding.    The  cost  of  everything  in  connection  with  railway 
working  had  largely  increased,  and  the  price  of  locomotive  coal 
had  risen  to  14».  Sd.  per  ton."     That  however,  though  perfectly 
true,  is  in  no  sense  the  ground  of  the  judgment.     Mr.  Gathorne- 
Hardy  (2)  says :     "  It  was  essentially  reasonable  that,  when  the 
railway  companies  were  obtaining  the  benefit  of  an  exceptionally 
(1)  [1908]  1  K  B.  771,  at  p.  776.  (2)  [1908]  1  K  B.  771,  at  p.  778. 
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cheap  supply  of  coal,  with  the  consequent  reduction  of  their 
working  expenses,  they  should  be  ready  to  comply  with  such  an 
appeal.  It  seems  to  me  to  follow  that  the  parties  ought  to  have 
contemplated  a  return  to  the  old  rate  when  the  special  reason 
ceased  *' — that  is,  when  the  depression  ceased — "  and  that  in 
1900,  the  time  of  the  Boer  war,  when  the  mines  were  as 
prosperous  as  they  were  depressed  at  the  time  of  the  reduction, 
and  the  companies  were  paying  an  inflated  price  for  coal,  it  was 
essentially  reasonable  for  the  companies  to  revert  to  a  figure 
approximating  to  the  original  rate.'*  We  cannot  in  any  sense 
review  the  judgment  of  the  Bailway  Commissioners  upon  a 
question  of  fact,  and  I  am  not  referring  to  these  passages  from 
the  judgments  as  bearing  in  any  way  upon  any  question  of  fact 
which  had  to  be  determined  by  the  Commissioners.  I  am  only 
referring  to  them  to  shew  what  was  the  basis  of  their  judgment. 
In  my  opinion  the  basis  of  the  judgment  was  that  it  was 
reasonable  that  the  railway  companies,  when  the  depression, 
which  was  the  cause  of  the  reduction  of  rates  in  1895,  had  dis- 
appeared, should  in  the  prosperous  period  of  1900  revert  to  the 
original  rates  which  had  been  charged  before  the  reduction  was 
made  in  1896.  It  is  not  denied  that,  if  that  is  the  ground  of  the 
decision,  there  is  ample  evidence  to  support  it.  In  my  judgment 
the  case  put  forward  by  the  railway  companies  was  not  based 
upon  any  ground  which  is  covered  by  the  order  for  particulars 
so  as  to  debar  them  from  giving  the  evidence  which  they  gave. 
They  did  not  tender  that  evidence  in  support  of  any  case  based 
on  change  of  mode  or  expense  of  carrying  coal,  and  therefore 
there  is  no  ground  for  a  new  trial,  though  at  one  time,  before  I 
properly  understood  the  true  bearing  of  the  evidence,  I  was 
inclined  to  think  that  it  came  within  the  order  for  particulars, 
and  that  on  that  ground  there  should  be  a  new  trial.  I  have 
come  to  the  conclusion  that  the  evidence  is  not  directed  to  that 
question  at  all,  and,  therefore,  for  the  reasons  I  have  given  the 
appeal  must  be  dismissed. 


Flbtgher  Moulton  L.J.    I  am  of  the  same  opinion.     When 
the  appeal  on  the  preliminary  point  came  before  this  Court  (1) 

(1)  [1907]  2  K.  B.  191. 
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the  question  was  whether  s.  1,  sub-s.  1,  of  the  Bailway  and  Canal 
Traffic  Act,  1894,  related  to  all  increases  of  rates  made  subse- 
quently to  December  31, 1892,  or  whether  it  only  related  to  an 
increase  of  rates  beyond  those  in  force  on  December  81,  1892. 
We  decided  that  the  Act  applied  to  all  increases  made  subse- 
quently to  December  31,  1892.  One  of  the  arguments  urged 
most  vigorously  by  the  railway  companies  against  that  inter- 
pretation of  the  Act  was  that  it  would  act  as  a  deterrent  to  their 
making  reductions  in  rates,  inasmuch  as  they  would  have,  after 
making  a  reduction,  to  justify  any  subsequent  increase  upon 
that  lower  charge,  and  that  therefore  they  would  be  more  likely 
to  maintain  a  rate  even  under  circumstances  in  which  it  was  no 
longer  justified.  In  my  judgment  on  that  occasion  I  pointed 
out(l)  that  there  did  not  seem  to  me  to  be  so  much  force  in 
that  contention  as  the  companies  thought,  '^  because,  in  m^ 
opinion,  the  sub-section  does  not  limit  in  any  way  the  mode  of 
justifying  the  increase,  and  it  might  well  be  open  to  the  railway 
company  to  shew  that  the  increase  of  the  charge  was  reasonable 
by  shewing  that  the  previous  reduction  had  been  found  to  be  too 
great,  or  that  it  was  made  under  circumstances  which  no  longer 
existed."  I  adhere  to  that  view,  and  I  think  that  the  case  which 
is  made  by  the  railway  companies  upon  this  application  is  pre- 
cisely a  case  of  the  latter  kind.  Their  answer  to  the  complaint 
is  that  they  reduced  the  rates  in  1895  solely  to  meet  the  then 
existing  distress  in  the  coal  trade,  which  made  it  very  hard  for 
the  collieries  to  continue  working ;  that  that  state  of  things  had 
entirely  passed  away  in  1900,  and  had  been  succeeded  by  a 
period  of  prosperity ;  and  thai  therefore  they  were  justified  in 
going  back  to  the  rates  which  obtained  in  1896  before  the 
reduction  was  made. 

Now  the  evidence  given  on  behalf  of  the  railway  companies 
was  met  by  no  counter  evidence  on  behalf  of  the  applicants.  In 
fact,  the  leading  counsel  for  the  applicants  accepted  it  by  saying 
that  there  was  no  fact  in  dispute.  That  evidence  abundantly 
supports  the  case  which  the  railway  companies  have  put  forward. 
It  shews  that  the  companies  agreed  to  lower  the  rates  solely  on 
account  of  the  distress  in  the  coal  trade  in  1896,  and  it  shews 
(1)  [1907]  2  K.  B.  at  p.  210. 
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also  that  the  whole  of  the  circnmstances  which  led  to  the  reduc- 
tion in  the  rates  in  1895  had  passed  away  in  1900,  indeed  had 
so  completely  passed  away  that  they  were  succeeded  by  what  has 
been  termed  a  "boom  "  in  the  coal  trade.  Upon  that  evidence  the 
Railway  Commissioners,  in  my  opinion,  were  fully  justified  in 
finding  that  the  case  which  was  put  forward  by  the  railway 
companies  was  proved,  and  in  dismissing  the  application. 

The  only  point  in  the  case  that  has  given  rise  to  any  difficulty 
is  the  following :  there  was  another  possible  way  of  justifying 
the  increase  of  the  rates  in  1900,  namely,  by  shewing  an 
increased  cost  to  the  railway  companies  of  the  carriage  of  the 
coal.  Now  a  justification  of  an  increase  of  rates  on  account 
of  increase  of  cost  of  carriage  must  be  supported  by  detailed 
evidence  of  a  very  voluminous  character.  The  elements  of  cost 
to  a  railway  company  in  the  case  of  carriage  of  goods  or  minerals 
are  very  complicated,  and,  if  the  railway  companies  were  going 
to  put  forward  such  a  case  as  that,  it  was  clearly  right  that  the 
applicants  should,  before  the  hearing  came  on,  be  put  in  posses- 
sion of  the  figures  upon  which  the  railway  companies  were  going 
to  rely  in  support  of  their  case,  so  that  the  applicants  might 
have  time  to  consider  them  and  an  opportunity  of  calling  such 
evidence  as  they  thought  proper  to  rebut  or  qualify  them. 
Accordingly  an  order  was  made  by  consent  that,  if  justification 
on  account  of  increased  cost  of  carriage  was  relied  upon  by  the 
railway  companies,  such  particulars  should  be  given.  No  par- 
ticulars were  given,  and  I  think  that  the  railway  companies 
were  shut  out  from  justifying  the  increase  of  the  rates  on  the 
ground  of  increase  of  cost  of  carriage.  But  I  do  not  think  that 
they  put  forward  any  case  of  justification  on  that  ground. 
The  on]y  fragment  of  evidence  bearing  upon  it  was  a  statement 
as  to  the  price  of  coal  at  two  or  three  relevant  dates,  that  is  to 
say,  a  statement  with  regard  to  one  only  of  a  large  number  of 
components  in  the  cost  of  carriage.  In  my  opinion,  therefore, 
the  railway  companies  did  not  set  up  the  case  that  the  increase 
of  the  rates  could  be  justified  by  a  change  in  the  mode  or 
expense  of  the  carriage  of  the  coal,  and,  although  there  are 
one  or  two  remarks  in  the  judgments  both  of  A.  T.  Lawrence  J. 
and  of  Mr.  Gathorne-Hardy  as  to  the  prices  which  the  railway 
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companies  were  paying  for  locomotive  coal,  I  do  not  think  that 
the  evidence  was  directed  to  a  case  of  justification  upon  that 
ground,  nor  do  I  think  that  the  Bailway  Commissioners  intended 
to  or  did  decide  the  question  upon  that  ground.  When  I  look 
carefully  at  what  happened  at  the  hearing  I  cannot  help  coming 
to  the  conclusion  that  all  parties  realized  that  the  justification 
set  up  was  that  there  had  been  a  previous  reduction  made  under 
special  circumstances  which  had  entirely  passed  away.  That 
case  was  proved,  and  it  is  sufficient  to  support  the  decision 
of  the  Bailway  Commissioners.  The  appeal  must  therefore  be 
dismissed. 

BucELBY  L.J.  I  am  of  the  same  opinion.  Notwithstanding  the 
order  of  April  80,  1907,  we  are  not,  I  think,  driven  to  say  that 
the  Bailway  Commissioners  admitted  and  acted  upon  evidence 
which  they  ought  to  have  excluded.  For  some  time  I  was 
disposed  to  think  that  we  ought  to  order  a  new  trial,  but  I  am 
glad  to  concur  in  the  opinion  that,  for  the  reasons  given  by  the 
other  members  of  the  Court,  it  is  not  necessary  to  do  so. 
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Appeal  dismissed ;  one  set  of  costs  only  to  he  allowed 
to  the  defendants. 


Solicitor  for  applicants:  M.  A.  OrgiU,  for  J.  H.  Knight, 
Newcastle-under-Lyme. 

Solicitors  for  North  Staffordshire  Bailway  Company:  BurcheUs. 

Solicitor  for  London  and  North  Western  Bailway  Company: 
C  de  J.  Andrewes. 

Solicitor  for  Great  Western  Bailway  Company :  B.  B.  Nelson. 

E.  L. 
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BROOK  V.  MELTHAM  UEBAN  DISTRICT  COUNCIL. 

"  LocaJ  Oovernment — Sewer — FaciliHes  for  carrying  off  Liquids  from  FcKtories 
— Rivers  Pollution  Prevention  Act,  1876  {'49  dt  40  Vict.  c.  75),  «.  7. 

By  8.  7  of  the  Elvers  Pollution  Prevention  Act,  1876,  "  every  sanitary 
or  other  local  authority  having  sewers  under  their  control  shall  give 
facilities  for  enabling  manufacturers  within  their  district  to  carry  the 
liquids  proceeding  from  their  factories  or  manufacturing  processes  into 
such  sewers  ....  provided  ....  that  no  sanitary  authority  shall  be 
required  to  give  such  facilities  as  aforesaid  where  the  sewers  of  such 
authority  are  only  sufficient  for  the  requirements  of  their  district  *' : — 

Hdd,  reversing  the  judgment  of  a  Divisional  Court  (ante,  p.  341),  that 
the  word  '*  sewers  "  in  the  proviso  to  the  section  refers,  not  only  to  the 
pipes  in  which  the  sewage  is  received,  but  to  the  whole  sewage  system 
of  the  authority. 

Outhrie  <k  Co.  v.  Brechin  Magistrates,  (1888)  15  E.  385,  not  followed. 

Appeal  from  the  judgment  of  a  Divisional  Court  (Channell 
and  Sutton  JJ.)  upon  an  appeal  from  the  Huddersfield  County 
Court. 

The  action  in  the  couhty  oourt  was  brought  by  manufacturers 
against  an  urban  district  council  under  s.  10  of  the  Rivers 
Pollution  Prevention  Act,  1876,  to  compel  the  defendants  to  give 
to  the  plaintiffs  facilities  for  enabling  them  to  carry  liquids  pro- 
ceeding from  their  factory  to  the  extent  of  65,000  gallons  into 
the  defendants*  sewers  under  s.  7  of  the  Act.  It  appeared  that 
the  defendants'  sewer  pipes  were  of  sufficient  capacity  to  carry 
the  amount  of  liquid  which  the  plaintiffs  proposed  to  discharge 
into  them,  in  addition  to  the  ordinary  sewage  of  the  district,  but 
their  works  for  the  purification  of  the  sewage  were  not  sufficient 
to  deal  therewith. 

The  county  court  judge  was  of  opinion  that  the  word  '*  sewers  " 
in  the  proviso  to  s.  7  included  not  only  the  pipes  for  carrying 
the  sewage,  but  the  whole  sewage  system  of  the  local  authority, 
and  that,  as  the  defendants'  sewage  system  as  a  whole  was  only 
sufficient  for  the  requirements  of  their  district,  they  were  under 
no  obligation  to  afford  to  the  plaintiffs  the  facilities  demanded  by 
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them.    He  accordingly  dismissed  the  action.    The  facts  are  fully       c.  a. 
stated  in  the  report  of  the  case  in  the  Court  below.  (1)  1908 

The  Divisional  Court  reversed  his  decision.  iaooK 

Mblthau 
Scott    Fox,    K.C.,    and    Lowenthal    {Theobald'  Mathew   with      ubban 

them),  for  the  defendants.    Having  regard  to  the  general  scope 

of  the  Rivers  Pollution  Prevention  Act,  1876,  and  the  obvious 

intention  of  the  Legislature  as  shewn  in    the   provisoes    to 

s.   7,  the  word   "  sewers "  in  the  second  proviso  ought  to  be 

construed  as  meaning  the  whole  sewage  system  of  the  local 

authority,  by  which  the  sewage  is  conveyed  to  and  discharged 

into  the  river  in  a   proper   state,   and   not  the    mere    pipes 

in  which  the   sewage  is  conveyed.      It  would  be    absurd    to 

exonerate  the  authority  from  giving  the  facilities  mentioned  in 

the  section  where  the  capacity  of  the  "  sewers,"  in  the  ordinary 

sense  of  the  word,  is  only  sufficient  for  the  wants  of  the  district, 

but  to  leave  them  liable  to  give  such  facilities,  although  the 

means  of  disposing  of  the  sewage  is  only  sufficient  for  those 

wants.     The  observations  of  Lord  Halsbury  L.C.  in  Pasmore  v. 

Oswaldtwiatle  Urban  District  Council  (2)  clearly  shew  that  in  his 

opinion  the  word  **  sewers  "  in  the  proviso  to  s.  7  means  the 

whole  sewage  system  of  the  local  authority.     Outhie  d  Co.  v. 

Brechin  Magistrates  (9) ,  upon  the  authority  of  which  the  Court 

below  decided  the  case,  is  not  binding  on  this  Court.     The  Lord 

President  in  that  case  seems  to  have  based  his  decision  on  the 

view  that  there  was  a  common  law  obligation  on  a  burgh  in 

Scotland  to  drain  itself,  and  further  that  under  the  Public 

Health   (Scotland)  Act,  1867,  s.  77,   manufacturers    had    an 

absolute  right  to  use  the  sewers  for  the  discharge  of  their  refuse. 

However  that  may  be  in  Scotland,  it  is  submitted  that  neither  the 

common  law  nor  the  Public  Health  Act,  1876,  s.  21,  confers  any 

such  right  on  manufacturers  in  England.    In  that  case  the 

sewage  appears  to  have  been  disposed  of  upon  a  sewage  farm  and 

not  treated  in  pipes  or  channels  as  in  the  present  case.    It 

might  be  difficult  to  say  that  a  sewage  farm  could  be  included  in 

the  word  ''  sewers."      Therefore  that  case  is  distinguishable. 

(I)  Ante,  p.  341.  (2)  [18«8]  A.  C.  387,  at  p.  396. 

(3)  15  E.  386 
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The  case  of  Eastwood  Brothers  v.  Honley  Urban  Council  (1)  is 
really  no  authority  upon  the  point  raised  in  this  case.  [They 
'  also  cited  Robinson  v.  Workington  Corporation  (2)  ;  Attorney- 
General  v.  Clerkenwell  Vestry  (3) ;  Graham  v.  Wroughton  (4) ; 
Kinson  Pottery  Co.  v.  Poole  Corporation.  (6)] 

T.  E.  EUison  {Danckwerts,  K.C.,  with  him),  for  the  plaintifib. 
In  its  natural  meaning  the  word  ''  sewers  *'  signifies  the  pipes  by 
which  sewage  is  conveyed  to  the  place  where  it  is  to  be  disposed 
of,  and  does  not  include  the  works  or  apparatus  by  which  that  dis- 
posal is  effected.  In  the  present  case  no  doubt  the  purification  of 
the  sewage  was  to  some  extent  effected  in  pipes,  but  in  many  cases 
it  would  be  effected  on  a  sewage  farm,  or  the  sewage  would  be 
treated  in  tanks.  Such  a  farm  or  such  tanks  could  not  be  treated 
as  covered  by  the  word  "  sewers."  The  word  "  sewers,"  as  used 
in  the  first  part  of  the  section,  can  only  refer  to  the  sewers 
proper,  i.e.,  the  pipes  by  which  the  sewage  is  carried  to  the 
disposal  works.  It  would  be  a  very  strong  thing  to  say  that  it 
can  be  construed  in  different  senses  in  the  same  section.  All 
through  the  provisions  of  the  .  Public  Health  Act,  1875,  with 
regard  to  sewerage,  there  is  a  clear  distinction  made  between  the 
sewers  and  the  works  by  which  the  disposal  of  the  sewage  carried 
by  them  is  effected.  Under  s.  21  of  that  Act  manufacturers  had 
4he  right  of  discharging  their  refuse  into  the  public  sewers, 
subject  to  the  condition  of  complying  with  the  authority's 
requirements  as  to  the  mode  of  connection.  The  case  of 
Guthrie  d  Co,  v.  Brechin  Magistrates  (6),  in  the  Court  of 
Session  in  Scotland,  though  not,  strictly  speaking,  binding 
on  this  Court,  is  a  strong  authority  for  construing  the  word 
"  sewers "  in  the  proviso  to  s.  7  of  the  Act  of  1876  in  its 
natural  sense.  In  Eastwood  Brothers  v.  Honley  Urban  Council  (1) 
the  judgment  of  Eigby  L.J.  clearly  shews  that  in  his  opinion 
the  word  "  sewers  "  is  used  in  the  proviso  to  s.  7  in  its  natural 
sense.  The  observations  of  Lord  Halsbury  L.C.  in  Pasmore 
V.    Oswaldtwistle    Urban   District  Council  (7),   upon  which   the 


(1)  [1901]  1  Oh.  646. 

(2)  [1897]  1  a  B.  619. 

(3)  [1891]  3  Ch.  527. 


(4)  [1901]  2  Oh.  451. 

(5)  [1899]  2  Q.  B.  41. 

(6)  15  R.  385. 


(7)  [1898]  A.  0.  387. 
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defendants  rely,  were  merely  obiter,  the  ground  of  the  decision  c.  A. 

being  that  the  remedy  by  mandamus  was  inapplicable.     [He  1908 

also  cited  King's  CoUege,  Cambridge  v.  Uxbridge  Rural  District  brook 
Council  (1);  Meader  v.  West  Cowes  Local  Board.  (2)] 


Yaughan  Williams  L.J.  This  is  an  appeal  from  the  judgment 
of  a  Divisional  Court,  consisting  of  Channell  and  Sutton  JJ.,  by 
which  it  was  held  that  the  word  "  sewers  "  in  the  proviso  to  s.  7 
of  the  Rivers  Pollution  Prevention  Act,  1876,  refers  only  to  the 
pipes  in  which  the  sewage  is  received,  and  not  to  the  sewage 
system  as  a  whole.  Channell  J.  dealt  with  the  matter  as  follows 
in  his  judgment.  He  said :  ''  The  question  to  be  determined  is 
what  is  the  meaning  of  the  words  '  sewers  of  such  authority,'  as 
to  which  we  have  to  consider  whether  they  were  only  sufficient 
for  the  requirements  of  the  district.  The  plaintiffs  contend  that 
they  mean  the  sewers  proper,  the  pipes  along  which  the  sewage 
is  carried,  and  that  they  do  not  include  the  works  for  the  treat- 
ment of  the  sewage  before  it  flows  into  the  river.  The  defendants, 
on  the  other  hand,  contend,  and  their  contention  was  upheld  by 
the  county  court  judge,  that  the  word  '  sewers '  includes  all  the 
artificial  structures  used  for  the  purpose  of  carrying  away  the 
sewage  from  the  point  where  the  sanitary  authority  receive  it  to 
the  point  where  they  eventually  pour  it  into  the  river  and  it 
passes  out  of  their  control ;  that  it  covers  the  whole  sewage 
system  so  far  as  it  consists  of  artificial  structures  through  which 
the  sewage  flows,  including  purification  works  whereby  the 
sewage  is  treated  in  the  course  of  its  passage,  though  pos- 
sibly it  would  not  cover  an  ordinary  sewage  farm,  where 
the  sewage  merely  percolates  through  the  earth."  Having 
thus  stated  the  contentions  on  either  side,  the  learned  judge 
proceeded  in  a  manner  which  seems  to  me  to  shew  that, 
independently  of  authority,  his  own  view  would  have  been  that 
the  word  "sewers"  in  the  proviso  should  be  construed  as 
covering  the  whole  sewage  system ;  but,  ultimately,  he  held 
that  he  was  constrained  by  authority  to  take  the  other  view. 
The  reasons  given  by  him  as  those  which  would  have  led  him 
to  take  the  view  that  the  word  "sewers"  covered  the  whole 
(1)  [1901]  2  Ch.  768.  (2)  [1892]  3  Ch.  18. 
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sewage  system,  if  he  had  not  been  so  constrained,  are  so  apt 
and  forcible  that  I  cannot  do  better  than  read  them.  He  said : 
'*  This  latter  contention,"  i.e.,  the  contention  of  the  defendants, 
'Ms  in  my  opinion  one  for  which  there  is  a  great  deal  to  be  said, 
having  regard  to  the  obvious  policy  of  the  Act.  Its  object,  as  its 
title  indicates,  is  to  prevent  the  pollution  of  rivers,  and,  in  pur- 
suance of  that  object,  it  prohibits  a  manufacturer  from  sending 
his  refuse  directly  into  the  river  in  an  unpurified  condition,  and, 
partly  in  order  to  ensure  his  not  doing  so,  it  contains  this  clause 
as  to  the  authority  giving  him  facilities  for  carrying  away  that 
refuse.  That  right  to  use  the  public  sewers  for  the  purpose  of 
discharging  liquid  refuse  from  factories  into  them  had  already 
been  given  by  the  Public  Health  Act;  and  the  effect  of  the  proviso 
in  s.  7  is  to  restrict  that  right.  It  seems  to  me  that,  looking  at 
the  policy  of  the  Act,  the  proviso  must  mean  that,  while 
recognizing  the  manufacturer's  right  to  pour  his  refuse  into 
the  sewer,  it  limits  the  exercise  of  that  right  to  cases  in  which 
the  sewage  system  is  sufficient  to  allow  of  the  refuse  being  disposed 
of  with  the  sewage  proper  as  that  is  already  disposed  of,  and,  if 
that  has  to  be  purified,  then  sufficient  for  the  whole  to  be  purified 
before  being  discharged  into  the  river.  If  the  sewage  system  was 
not  sufficient  for  that  purpose,  there  was  no  more  reason  why  the 
manufacturer  should  be  at  liberty  to  call  on  the  ratepayers  of 
the  district  to  provide  new  purification  works  than  to  call  on 
them  to  enlarge  the  pipes  of  their  sewers.  Looking  at  the  matter, 
therefore,  as  one  of  policy,  and  apart  from  authority,  I  should  say 
there  was  very  strong  reason  for  holding  that  the  word  *  sewers  * 
meant  the  sewage  system."  Those  observations  shew  what  the 
learned  judge's  own  view  was,  and  appear  to  me  to  afford  excellent 
reasons  for  the  conclusion  which  he  clearly  would  have  come 
to  but  for  authorities  by  which  he  thought  himself  bound. 

I  have  therefore  to  consider  whether  there  is  any  authority  by 
which  this  question  is  concluded.  The  learned  judge  said  as  to 
this :  "  The  very  point  has  directly  arisen  before  the  Court  of 
Session  in  Outhrie  <k  Co,  v.  Brechin  (1),  and  it  was  held  that  the 
word  '  sewers '  referred  to  the  pipes  in  which  the  sewage  was 
received,  and  not  to  the  disposal  works  where  it  was  dealt  with 

(1)  15  R.  385. 
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after  it  had  passed  through  the  pipes.    It  was  indeed  sought  by        O.A. 

Mr.  Scott  Fox  to  distinguish  that  case  upon  the  ground  that  there       IPOS 

the  sewage  was  treated  by  means  of  an  ordinary  sewage  farm,      brook 

which  could  not  by  itself,  and  except  as  part  of  a  larger  system,  mbltham 

be  said  to  come  within  the  designation  of  a  sewer  ;  whereas  here      Urban 

®  .  Council. 

the  purification  of  the  sewage  to  a  large  extent  takes  place  during       — 

its  passage  along  the  pipes  of  which  the  treatment  apparatus  is  wiiuams  l.j. 
composed.  But  I  do  not  think  that  that  is  a  substantial  dis- 
tinction, because  the  main  object  for  the  use  of  those  pipes, 
although  the  sewage  flows  through  them,  is  not  that  it  should 
flow,  but  that  it  should  be  treated."  Then  he  said  that  the 
decision  in  Guthiie  d  Co.  v.  Brechin  Magistrates  (1),  being  that 
of  a  Court  in  Scotland,  was  not  binding  upon  the  Divisional  Court, 
which  of  course  was  the  case,  but  that,  as  the  Act  of  1876  applied 
to  Scotland  as  well  as  to  England,  it  was  desirable  that  the  law 
should  be  laid  down  in  the  same  way  in  both  countries,  and  on 
that  ground  the  decision  should  be  followed.  Now,  of  course, 
this  Court  would  treat  the  decision  of  the  Court  in  Scotland  with 
very  great  respect ;  but,  although  that  is  so,  and  although  it  may 
be  true,  as  contended,  that  the  passage  in  Lord  Halsbury's  judg- 
ment in  Pasmore  v.  Oswaldtwistle  Urban  District  Council  (2), 
in  which  he  treats  the  word  "sewers"  in  the  proviso  to  s.  7 
as  being  equivalent  to  "  drainage  system,"  is  merely  an  obiter 
dictum,  still,  when  we  are  dealing  with  the  effect  of  a  judgment 
which  is  not  absolutely  binding  upon  us,  I  think  we  are  entitled 
to  take  into  consideration  a  dictum  in  the  House  of  Lords  of 
such  a  character  as  that  which  I  have  mentioned.  Further- 
more it  seems  to  me  that,  when  one  looks  at  the  decision 
in  Outhrie  dt  Co.  v.  Brechin  Magistrates  (1),  there  is  more  by 
way  of  reason  why  we  should  not  follow  that  decision  than 
that  which  I  have  just  referred  to.  I  find  on  looking  at  the  report 
of  the  judgment  of  the  Lord  President  in  that  case  (8)  that  he 
first  cites  the  Public  Health  (Scotland)  Act,  1867,  s.  77,  which  is 
really  the  equivalent  of  s.  21  of  the  Public  Health  Act,  1875,  and 
then  goes  on  to  deal  with  s.  7  of  the  Rivers  Pollution  Preven- 
tion Act,  1876.    He  seems  to  assume  that  under  the  former  Act 

(1)  16  R.  385.  (2)  [1898]  A.  C.  387,  at  p.  396. 

(3)  15  E.  391,  392. 


786 


KING'S  BENCH  DIVISION. 


[1008] 


C.  A. 

1908 


Brook 

V. 

Mbltham 

Ubbak 

Ck)n»ciL. 

Vangtuui 
WUliamii  L.  J. 


there  was  an  absolute  right  given  to  a  mannfactarer  to  send 
liquid  manufacturing  refuse  into  the  sewers,  and  on  that  assump- 
tion he  proceeds  to  deal  with  s.  7.  After  reading  that  section, 
and  dealing  with  the  first  proviso,  he  goes  on  to  deal  with  the 
proviso  which  we  are  now  considering,  and  says  that  "  the 
measurement  of  capacity  referred  to  in  the  Act  is  not  the  ability 
of  the  town  to  dispose  of  the  sewage  after  it  has  passed  through 
the  pipes,  but  the  capacity  of  the  pipes  to  receive  it.  Now  it 
was  not  proved  that  the  pipes  were  not  large  enough,  and  the 
only  point  is  that  they  must  be  large  enough  to  receive  the  fluid 
in  addition  to  the  ordinary  sewage  of  the  town."  It  is  not  neces- 
sary for  me,  I  think,  to  say  more  with  regard  to  that  passage  than 
that  I  cannot  agree  with  the  construction  which  the  Lord 
President  there  puts  upon  the  second  proviso  to  s.  7.  I  think 
that  it  was  intended  by  the  provisoes  to  the  section  to  negative 
the  existence  of  any  right  to  have  the  facilities  mentioned 
therein,  not  only  in  cases  where  the  sewer  pipes  would  be 
damaged,  or  the  disposal  of  the  sewage  by  sale,  application  to 
land,  or  otherwise,  would  be  prejudiced,  or  where  the  sewer  pipes 
are  not  of  sufficient  capacity,  but  also  in  cases  where  the 
introduction  of  the  manufacturing  refuse  would  have  the  effect 
of  preventing  the  purification  of  the  matter  coming  along  the 
sewer  by  the  existing  sewage  system  in  such  a  manner  as  to 
render  it  fit  to  be  discharged  into  the  river.  As  I  have  said,  we 
ar^  not  bound  by  the  decision  of  the  Court  in  Scotland  in  that 
case,  and  I  do  not  think  that  it  really  affords  any  sufficient 
reason  for  upholding  the  conclusion  at  which  Ghannell  J. 
thought  himself  bound  to  arrive  by  reason  of  it.  The  other 
case  which  was  treated  by  Ghannell  J.  as  binding  him  was 
Eastwood  Brothers  v.  Honley  Urban  Council.  (1)  The  learned 
judge  says  that  the  point  now  under  discussion  was  dealt 
with  in  that  case  by  Bigby  L.J.,  but,  when  his  judgment 
is  looked  at,  it  will  be  seen  that,  before  making  use  of  the 
expressions  relied  upon,  he  had  already  decided  the  case  on 
a  different  ground.  That  ground  appears  to  me  to  be  correctly 
stated  by  Mr.  Fitzgerald  in  his  work  on  ''The  Law  affecting 
the  Pollution  of  Bivers  and  Water,"  p.  112,  as  follows: 
(1)  [1901]  1  Ch.  646. 
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"If  a  drain  from  a  factory  has  once  been  lawfully  con- 
nected with  a  sewer,  this  section  does  not  empower  the  local 
authority  to  cut  off  the  connection  on  the  plea  that  the  refuse 
discharged  from  the  drain  is  calculated  prejudicially  to  affect  the 
sewer."  I  think  that  fairly  represents  the  effect  of  the  judg- 
ment, and,  that  being  so,  the  particular  observation  of  Bigby  L.J. 
which  led  Ghannell  J.  to  decide  as  he  did  ought  not,  I  think, 
to  affect  our  judgment.  For  the  reasons  which  I  have  given  I 
think  that  the  word  "  sewers"  in  the  proviso  to  s.  7  of  the  Act 
of  1876  ought  to  be  construed  as  meaning  the  whole  sewage 
system  of  the  local  authority,  and  therefore  this  appeal  should 
be  allowed. 


C.A. 
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V. 

Meltham 
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Fletcher  Moulton  L.J.  I  am  of  the  same  opinion.  I  also 
think  that  the  observations  of  Ghannell  J.,  indicating  the  view 
which  he  would  have  taken  if  the  matter  had  been  res  integra, 
afford  sufficient  grounds  for  a  decision  in  favour  of  the 
appellants.  The  case,  however,  raises  an  important  point  on 
the  construction  of  the  Act  of  1876 ;  and,  as  there  is  a  decision 
to  the  contrary  by  the  Court  of  Session  in  Scotland,  which, 
though  not  binding  upon  us,  is  entitled  to  great  respect,  I 
think  it  necessary  to  examine  somewhat  in  detail  the  law  on  the 
subject. 

In  this  case  an  action  was  brought  by  the  respondents  in  the 
county  court  under  s.  10  of  the  Eivers  Pollution  Prevention 
Act,  1876,  claiming  that  they  were  entitled  under  s.  7  to  be 
allowed  to  discharge  65,000  gallons  of  liquid  refuse  per  day  into 
the  appellants'  sewers.  When  we  examine  s.  7,  we  find  that  it 
is  a  section  which  confers  certain  rights  upon  the  owners  of 
manufactories,  and  imposes  a  corresponding  burden  on  the  local 
authority,  the  extent  of  which  is  carefully  regulated  by  the 
section.  The  main  provision  of  the  section  is  that  local  autho- 
rities having  sewers  under  their  control  shall  give  facilities  for 
enabling  manufacturers  within  their  district  to  carry  the  liquids 
proceeding  from  their  factories  or  manufacturing  processes  into 
their  sewers,  subject  to  certain  provisoes.  In  my  opinion,  this 
section  cannot  be  regarded  as  a  section  which  takes  away  any 
right  which  the  owners  of  manufactories  previously  possessed. 
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c.A.  To  my  mind,  therefore,  it  is  impossible  to  conceive  that,  at  the 

igQS  date  of  the  passing  of  the  Act  of  1876,  manufacturers  had  an 

Bbook  absolute  right,  subject  to  no  proviso,  to  carry  the  liquids  pro- 

Mkltham  ^®®^i^8  froi^  *l^®ir  factories  or  manufacturing  processes  into  the 

Urban  sewers  of  the  local  authority.    The  existence  and  terms  of  the 

—  clause  appear  to  me  to  negative  the  idea  that  any  such  right 

Fletcher  .   ,     . 

Mouiton  L.J.   existed. 

The  respondents,  however,  contend  that  an  absolute  right  of 
this  kind  was  given  to  every  member  of  the  public  by  s.  21  of 
the  Public  Health  Act,  1875,  which  provides  that  the  owner  or 
occupier  of  premises  within  the  district  of  a  local  authority 
shall  be  entitled  to  cause  his  drains  to  empty  into  the  sewers 
of  that  authority  on  condition  of  his  giving  such  notice  as 
may  be  required  by  the  authority  of  his  intention  so  to  do, 
and  of  complying  with  the  regulations  of  that  authority  as 
mentioned  in  the  section.  They  point  out  that  this  provision, 
and  a  similar  provision  in  the  Public  Health  (Scotland)  Act, 
1867,  appear  to  have  been  interpreted  by  certain  Courts  of 
first  instance  in  England,  and  by  the  Court  of  Session  in 
Scotland,  respectively,  to  mean  that  any  occupier  of  premises 
has  a  right  to  make  his  drains  communicate  with  the  sewers  of 
the  local  authority,  and  to  discharge  into  those  sewers  anything 
whatever,  whether  sewage  or  manufacturing  refuse.  The  cases 
which  they  cite  support  their  contention,  but  I  do  not  agree  with 
those  decisions,  and  they  are  not  binding  upon  us.  In  my 
opinion  that  is  not  the  meaning  of  the  provision.  It  does, 
I  think,  impliedly  permit  the  owner  or  occupier  of  premises 
to  discharge  ''sewage"  into  the  sewers  of  the  local  authority, 
but  "  sewage,"  in  my  opinion,  does  not  include  manufacturing 
refuse.  That  the  distinction  between  the  two  is  not  fanciful 
is  clearly  shewn  by  the  very  Act  which  we  have  to  consider 
in  the  present  case,  namely,  the  Bivers  Pollution  Prevention 
Act,  1876.  That  Act  is  divided  into  four  parts.  Part  I. 
deals  with  the  "law  as  to  solid  matters."  Part  II.  deals 
with  the  **  law  as  to  sewage  pollutions."  Part  III.  deals  with 
the  ''  law  as  to  manufacturing  and  mining  pollutions."  Sect.  8 
of  the  Act,  which  is  included  in  Part  II.,  provides  that  "  every 
person  who  causes  to  fall  or  flow,  or  knowingly  permits  to 
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fall  or  flow,  or  to  be  carried  into  any  stream,  any  solid  or  liquid       c.  a. 
sewage  matter,   shall  (subject  as  in  this  Act  mentioned)   be        1908 
deemed  to  have  committed  an  offence  against  this  Act "  ;  and  the      bbook 
section  then  goes  on  to  specify  certain  conditions  under  which    ^^sltham 
such  an  offence  shall  not  be  deemed  to  have. been  committed.      urba>' 
Sect.  4  of  the  Act,  which  is  included  in  Part  III.,  provides  that       — 
"  every  person  who  causes  to  fall  or  flow  or  knowingly  permits  ja^i^n  l.j. 
to  fall  or  flow,  or  to  be  carried  into  any  stream  any  poisonous, 
noxious,  or  polluting  liquid  proceeding  from  any  factory  or 
manufacturing  process  shall  (subject  as  in  this  Act  mentioned) 
be  deemed  to  have  committed  an  offence  against  this  Act " ;  and 
then  the  section  proceeds  to  specify  certain  conditions  under 
which  that  offence  shall  be  deemed  not  to  have  been  committed. 
It  is  clear  that  the  Act  treats  sewage  and  poisonous,  noxious,  or 
polluting  liquid,  proceeding  from  a  factory  or  manufacturing 
process,  as  two  entirely  different  things ;  and  in  my  opinion  they 
are  in  the  eye  of  the  law  quite  different.    I  hold  therefore  that, 
though  the  right  given  by  s.  21  of  the  Public  Health  Act,  1876, 
to  make  the  drains  of  premises  communicate  with  the  sewers  of 
the  local  authority  may  by  necessary  implication  confer  a  right 
to  send  sewage  through  those  drains  into  the  sewers* of  that 
authority,  the  section  does  not  give  a  right  to  discharge  liquid 
refuse  proceeding  from  factories  or  manufacturing  processes  into 
those  sewers. 

If  that  be  so,  the  provisions  of  s.  7  of  the  Act  of  1876  become  quite 
intelligible.  They  give  to  manufacturers  a  right  of  discharging 
manufacturing  refuse  into  the  sewers  which  they  did  not  possess 
before,  but  the  right  so  given  is  a  limited  right  subject  to  certain 
reasonable  restrictions.  After  providing  that  the  local  authority 
shall  give  the  facilities  which  I  have  already  mentioned  (an 
obligation  which  did  not  rest  upon  them  before)  the  section  goes 
on  thus  :  "  Provided  that  this  section  shall  not  extend  to  compel 
any  sanitary  or  other  local  authority  to  admit  into  their  sewers 
any  liquid  which  would  prejudicially  affect  such  sewers  or  the 
disposal  by  sale,  application  to  land,  or  otherwise,  of  the  sewage 
matter  conveyed  along  such  sewers,  or  which  would  from  its 
temperature  or  otherwise  be  injurious  in  a  sanitary  point  of 
view."    If  the  manufacturers  already  possessed  under  s.  21  of 

Vol.  n.  1908.  3  G  2 
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c.  A.       the  Act  of  1876  the  absolate  right  to  discharge  any  mannfacturing 

1908       refuse  into  the  sewers,  this  proviso  would,  as  I  have  pointed  out, 

Bbodk      ^  meaningless,  but  it  is  full  of  meaning  if,  as  in  my  opinion  is  the 

Meltham    ^^^^*  ^^  section  gives  a  new  right  to  manufacturers  for  the  purpose 

Urban      of  enabling  them  to  get  rid  of  their  manufacturing  refuse,  subject 

'    to  the  reasonable  restrictions  mentioned  in  the  section.    The  first 

Moniton  L.J.  of  thoss  is  that  the  refuse  so  discharged  into  the  sewers  must  not 
be  such  as  will  prejudicially  affect  the  sewers  themselves  or  the 
sewage  thereby  carried,  as,  for  instance,  by  decomposing  it  or 
causing  it  to  become  precipitated,  or  otherwise  affecting  it,  so  as 
to  prevent  the  sale  of  it,  or  disposal  of  it  on  land,  or  otherwise, 
and  thus  interfere  with  the  performance  of  the  duty  of  the 
local  authority,  which  is  not  only  to  collect  and  carry  away  the 
sewage,  but  also  to  dispose  of  it.  Therefore,  if  the  addition  of 
any  manufacturing  refuse  to  the  body  of  the  sewage  which  is 
carried  along  by  the  sewers  would  either  interfere  with  the 
operation  of  the  works  provided  for  disposal  of  the  sewage,  or 
render  the  effluent  unfit  to  be  discharged  into  the  stream,  the 
local  authority  cannot  be  compelled  to  give  facilities  for  its 
discharge  into  their  sewers. 

The  section  then  proceeds  by  the  second  proviso  to  deal  with 
cases  in  which  the  discharge  of  manufacturing  refuse  into  the 
sewers  will  neither  prejudicially  affect  the  sewers  themselves,, 
nor  the  mode  in  which  the  disposal  of  the  sewage  has  thereto- 
fore been  carried  on,  by  reason  of  the  nature  of  such  refuse,  but 
in  which  the  works  of  the  local  authority  are  only  sufficient  to 
deal  with  the  sewage  proper  of  the  district.  In  other  words, 
it  deals  with  cases  where  the  objection  to  receiving  the  trade 
effluent  is  due,  not  to  its  nature,  but  to  its  quantum.  With  regard 
to  such  cases  it  provides  as  follows :  *'  Provided  also,  that  no 
sanitary  authority  shall  be  required  to  give  such  facilities  as 
aforesaid  where  the  sewers  of  such  authority  are  only  sufficient 
for  the  requirements  of  their  district,  nor  where  such  facilities 
would  interfere  with  any  order  of  any  Court  of  competent  juris- 
diction respecting  the  sewage  of  such  authority."  Therefore  the 
result  of  the  legislation  is  that,  where,  on  account  of  the  limited 
capacity  of  the  existing  ^*  sewers,"  and  the  volume  of  the  manu- 
facturing refuse  which  it  is  proposed  to  discharge  into  the 
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sewers,  the  local  authority  are  unable  by  their  existing  "  sewers  "  o.  A. 

to  perform  for  the  manufacturers  the  services  which  they  require  1908 

to  have  performed,  the  manufacturers  have  no  right  to  compel  i^^^^i 
them  to  perform  those  services.   So  far  as  the  local  authority  can         ^* 

oL  E  LT  HAM 

by  means  of  their  existing  sewers  assist  the  manufacturers  to  get      Ubbak 

rid  of  their  manufacturing  refuse,  they  are  bound  to  do  so,  but  the       

manufacturer  is  not  entitled  to  compel  them  to  incur  the  expense  of  Momton  ^ j. 
enlarging  their  sewers  to  enable  them  to  do  so,  or,  as  Lord  Halsbury 
put  it  in  Pasmore  v.  Ostoaldtwistle  Urban  District  Council  (1),  "  to 
establish  a  manufactory  for  his  own  profit,  and  throw  upon  the 
rates,  paid  by  all  the  inhabitants,  who  have  no  concern  with  the 
manufactory  at  all,  the  necessity  for  providing  for  that  great  source 
of  expense  to  the  manufacturer  of  getting  rid  of  his  own  refuse." 
Beading  the  proviso  to  s.  7  by  the  light  of  the  interpretation 
which  I  have  endeavoured  to  give  of  the  legislation  on  the  subject, 
and  with  reference  to  the  reason  of  the  thing,  I  ask  myself  what 
is  the  meaning  of  the  word  **  sewers  "  in  that  proviso ;  and  the 
answer  seems  to  me  to  be  that  it  must  mean  the  system  of 
sewerage,  the  whole  system  by  which  the  collection  and  disposal 
of  the  sewage  are  effected  by  the  local  authority.  If  part  of  that 
system  consists  of  settling  tanks  or  other  such  works  required 
for  the  purpose  of  bringing  the  effluent  into  such  a  condition 
that  it  can  properly  be  discharged  into  the  river,  it  is  impossible, 
I  think,  to  suppose  that  it  was  intended  by  the  section  to  allow 
the  manufacturers  to  throw  on  the  local  authority  the  expense  of 
increasing  those  works  to  the  extent  which  would  be  rendered 
necessary  by  the  manufacturing  refuse  which  they  might  dis- 
charge into  the  sewers,  while  it  was  felt  to  be  just  to  spare  the 
authority  from  the  expense  of  any  increase  in  the  size  of  the 
barrels  of  the  sewers  which  might  so  be  rendered  necessary.  I 
have,  therefore,  no  doubt  that  the  word  **  sewers  "  in  the  proviso 
ought  to  be  construed  as  meaning  the  whole  sewage  system  of 
the  local  authority. 

Buckley  L.J.  In  this  case  I  prefer  the  opinion  of  Ghannell  J. 
as  expressed  in  the  first  part  of  the  judgment  which  he  delivered 
to  the  order  which  he  ultimately  made  in  deference  to  the  decision 

(1)  [1898]  A,  C.  387,  at  p.  397. 
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G.A.  of  the  Court  of  Session  in  Scotland  in  the  case  of  Guthrie  d  Co, 

1908  V.  Brechin    MagUtrales  (1),  and   to  what   he  took  to  be  the 

Beook  effect  of  the  judgment  of  Bigby  L.J.  in  the  case  of  Eastwood 

**•  Brothers  v.  Honley  Urban  Council.  (2)     I  think  that  the  opinion 

Urban      which  he  expressed  was  right,  and  that  the  order  under  appeal 
Council. 
was  wrong. 

Bocki«yL.j.  ^j^^  question  is  whether  the  word  "sewers"  in  the  second 
proviso  to  s.  7  of  the  Rivers  Pollution  Prevention  Act,  1876, 
means  the  pipes  or  conduits  through  which  the  sewage  Aohtb 
to  the  works  for  disposal  of  the  sewage  (to  the  exclusion  of 
those  sewage  disposal  works)  or  means  the  whole  sewage 
system. 

The  facts  material  to  this  appeal  are  these.  The  plain- 
tiffs claim  to  be  entitled  to  discharge  into  the  sewers  efEloent 
proceeding  from  their  factory  to  the  extent  of  65,000  gallons 
per  day.  It  is  admitted  that  the  capacity  of  the  pipes  or 
conduits  which  carry  the  sewage  to  the  sewage  disposal  works 
is  sufficient  to  take  65,000  gallons  per  day  in  addition  to  the 
sewage  which  they  now  receive,  but  the  sewage  disposal  works 
are  not  sufficient  to  deal  with  so  large  a  quantity.  TheplaintiffB 
were  offered,  but  refused  to  accept,  an  order  affirming  their  rig^t 
to  discharge  to  an  amount  lying  within  the  present  capacity  of 
the  sewage  disposal  works. 

In  Peebles  v.  Oswaldtwistle  Urban  District  Council  (8) 
Charles  J.  no  doubt  held  that  the  duty  of  a  sanitary  authority 
extended  to  providing  sewers  sufficient,  not  merely  for  the  pur- 
pose of  carrying  away  the  ordinary  sewage  of  the  district,  bat 
also  for  the  purpose  of  carrying  away  the  effluents  from  manu- 
factories in  their  district,  and  that  the  performance  of  this  duty  was 
enforceable  by  mandamus.  On  appeal  from  his  decision  (4)  the 
Court  of  Appeal  held  that,  whether  such  a  duty  on  the  part  of 
the  sanitary  authority  existed  or  not,  it  was  not  enforceable  by 
mandamus.  In  Pasmore  v.  Oswaldtwistle  Urban  District 
Council  (5),  which  was  an  appeal  to  the  House  of  Lords  from 
the  decision   of  the  Court  of  Appeal  in  the  before-mentioned 

(n  Id  B,  385.  (3)  [1897]  1  Q.  R  384. 

^^2)  [190r  1  Ch.  645.  (4)  [1897]  1  Q.  B.  625. 

(5)  [189S]  A.  C.  387. 
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case,  the  judgment  of  that  Court  was  affirmed.  The  ground  of  the 
decision  in  the  House  of  Lords  was  the  same  as  in  the  Court  of 
Appeal,  namely,  that,  whether  the  duty  existed  or  not,  it  was  not ' 
enforceable  by  mandamus ;  but  Lord  Halsbury  L.C.  dealt  with 
the  other  point  also  in  his  judgment.  (1)  I  understand  the  effect 
of  what  he  said  to  be  that,  in  his  opinion,  the  Public  Health  Act, 
1875,  never  gave  manufacturers  an  absolute  right  to  discharge 
their  manufacturing  refuse  into  the  sewers  of  the  local  authority, 
but,  if  that  was  not  his  meaning,  at  any  rate  he  must  have 
meant  that  the  Public  Health  Act,  1875,  was  so  modified  and 
qualified  by  the  Rivers  Pollution  Prevention  Act,  1876,  that 
after  1876  manufacturers  could  not,  where  the  drainage  system 
of  a  district  is  only  sufficient  for  the  ordinary  requirements  of 
the  district,  impose  on  the  authority  the  obligation  of  providing 
for  their  refuse.  After  that  expression  of  opinion  I  think  it 
is  open  to  us  to  hold,  and  I  do  hold,  that  the  view  taken  by 
Charles  J.  in  Peebles  v.  Oawaldtwistle  Urban  District  Council  (2) 
was  wrong. 

That  being  so,  I  will  consider  the  effect  of  s.  7  of  the  Act 
of  1876.  The  first  observation  that  occurs  to  me  on  that 
section  is  that,  if  the  Act  of  1875  had  conferred  an  absolute 
right  on  manufacturers  to  discharge  their  refuse  into  the  sewers 
of  the  local  authority,  there  would  have  been  no  reason  for  pro- 
viding by  s.  7  of  the  Act  of  1876  that  the  authority  should  give 
facilities  for  enabling  manufacturers  to  carry  their  effluents  into 
the  sewers  of  the  authority.  For,  on  that  hypothesis,  they  already 
had  an  absolute  right  so  to  do.  Then,  what  are  the  facilities 
in  question  ?  They  are  to  be  given  subject  to  certain  provisoes, 
the  second  of  which  is  that  now  in  question.  It  provides  that 
"  no  sanitary  authority  shall  be  required  to  give  such  facilities  as 
aforesaid  where  the  sewers  of  such  authority  are  only  sufficient 
for  the  requirements  of  their  district."  The  question  is  whether 
"  sewers  "  in  that  proviso  means  merely  the  pipes  or  conduits  in 
which  the  sewage  is  carried,  to  the  exclusion  of  the  sewage  dis- 
posal works,  or  the  whole  sewage  system,  including  those 
works  ?  Upon  that  question  a  most  material  observation 
appears  to  me  to  be  that  the  word  is  found  in  an  Act  the 
(1)  [1898]  A.  C.  at  pp.  396,  397.  (2)  [1897]  1  Q.  B.  384. 
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object  of  which  is  to  preveiit  the  pollution  of  rivers.  In 
such  an  Act  I  think  the  word  **  sewers/'  as  used  in  the 
section,  must,  prima  facie,  be  taken  to  include  the  whole  of 
such  constructions  dealing  with  sewsige  as  will  have  a  tendency 
to  pollute  rivers.  These  will  be,  first,  the  pipes  by  which  the 
sewage  is  collected  and  carried  to  the  sewage  disposal  works ; 
secondly,  the  sewage  disposal  works ;  and,  lastly,  the  outfall  by 
which  the  effluent  is  carried  into  the  stream.  In  considering  the 
question  of  the  pollution  of  a  river,  what  would  be  contemplated, 
I  think,  in  the  use  of  the  term  '^  sewers  "  would  be  the  whole 
system  from  the  first  channel  in  which  the  sewage  is  received  to 
the  last  channel  by  which  it  is  ultimately  discharged  into  the 
river.  The  language  of  Lord  Halsbury  in  Pasmore  v.  Oswald" 
twisiU  Urban  District  Council  (1),  where,  in  discussing  the  effect 
of  the  section,  he  speaks  of  the  'drainage  system"  of  a 
district  as  *'  only  sufficient  for  the  requirements  of  the  district," 
shews  that  he  construed  the  word  ^'  sewers "  in  the  section  as 
meaning,  not  merely  the  pipes  or  conduits  by  which  the  sewage 
is  conveyed,  but  the  whole  sewage  system. 

But  it  is  said  that  there  are  two  authorities  which  are  incon- 
sistent with  the  conclusion  which  I  have  been  expressing.  The 
first  is  the  case  of  Outhrie  dt  Co*  v.  Brechin  Magistrates.  (2) 
That  decision  is  not  binding  on  us  any  more  than  it  was  binding  on 
Channell  J.,  though  this  Court  will,  of  course,  look  upon  the 
decision  of  the  Court  in  Scotland  with  great  respect.  I  must 
confess  that  I  cannot  follow  the  reasoning  of  the  Court  in  that 
case.  The  Lord  President,  after  referring  to  s.  77  of  the  Public 
Health  (Scotland)  Act,  1867,  which  is  in  all  material  particulars 
the  same  as  s.  21  of  the  Public  Health  Act,  1875,  said :  "  Now, 
this  confers  an  absolute  right  on  any  occupier  or  owner  of 
premises  in  the  district  to  use  the  sewers,  provided  he  be  liable 
to  assessment  for  sewage.*'  Having  regard  to  the  context,  this 
was  meant  to  include  manufacturers  discharging  trade  effluent 
I  cannot  concur  in  that  view.  I  do  not  think  that  the  Scottish 
Act  or  the  Public  Health  Act,  1875,  ever  gave  such  an  absolute 
right  to  a  manufacturer  to  use  the  sewers  ;  and,  if  it  did,  I 
think  it  was  taken  away,  and  not,  as  the    Lord    President 

(1)  [1898]  A.  C.  387.  (2)  15  E.  386. 
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says,  made  more  imperative,  by  the  Act  of  1876.    The  case 
with  which  the  Lord  President  was  there  dealing,  like  the 
present,  arose  under  s.  7  of  the  Rivers  Pollution  Prevention 
Act,  1876,  which  he  then  proceeded  to  discuss.    He  said  with 
reference  to  the  proviso  in  that  section  that  "  the  measurement 
of  capacity  referred  to  in  the  Act  is  not  the  ability  of  the  town  to 
dispose  of  the  sewage  after  it  has  passed  through  the  pipes,  but 
the  capacity  of  the  pipes  to  receive  it."    Again  I  must  respect- 
fully differ.    I  do  not  think  that  the  capacity  of  the  pipes  to 
receive  the  sewage,  but  the  ability  of  the  authority  to  receive  and 
dispose  of  it  by  means  of  the  existing  sewage  system,  before  it 
reaches   the  outfall    into   the  river,    is    the   measurement  of 
capacity  referred  to  in  the  Act.    Another  case  which  was  treated 
by  Ghannell  J.  as  bearing  upon  the  present  was  Eastwood  Brothers 
v.  Honley  Urban  Council,  (1)     The  facts  in  that  case  were  these 
A  connection  had  been  made  in  1885  between  a  drain  which 
carried  the  effluent  from  the  premises  of  the  plaintiffs,  who 
were  manufacturers,  and  the  drainage  system  of  a  local  authority. 
The  connection  had  been  made  by  the  authority  themselves. 
The  question  was  whether  in  1899  the  benefit  which  had  been 
enjoyed  for  so  many  years  by  the  plaintiffs  could  be  put  an  end 
to  by  the  local  authority.     That  is  obviously  a  very  different 
question   from   the   question  here,   which   is  whether  manu- 
facturers are  entitled,  under  s.  7  of  the  Act  of  1876,  to  begin 
discharging  their  trade  refuse  into  the  sewers  of    the  local 
authority.    I  cannot  myself  find  anything  in  the  judgment  of 
Bigby  L.J.  in  that  case  which  could  give  it  the  effect  which 
Ghannell  J.  attributed  to  it  as  an  authority  for  the  present 
case.    In  my  view  the  case  of  Eastwood  Brothers  v.  Honley 
Urban  Council  (1)  has  really  little,  if  any,  bearing  upon  the 
question  before  us  in  the  present  case,  namely,  whether  a  manu- 
facturer is  entitled  under  s.  7  of  the  Act  of  1876  to  discharge 
manufacturing  ref  ase  into  the  sewers  of  an  authority  where  their 
existing  sewage  system  is  not  sufficient  to  deal  with  it.    I  agree 
with  all  the  observations  which  were  made  by  Ghannell  J. 
at  the    commencement   of   his   judgment,  and  which    would 
obviously,  if  he  had  not  thought  their  effect  was  overbalanced 

(1)  [19011 1  Ch.  645. 
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c.  A.       by  authority,  have  led  him  to  the  conclasion  at  which  we  have 
1908       arrived. 


COUKCIL. 


Bbook  Appeal  allowed. 

r. 

JlSLTHAU 

^Ubban  Solicitors  for  plaintiffs :  T  an  Sandau  d  Co.,  /at-  Mills  dt  Co., 

Huddersfield. 

Solicitors    for    defendants :    Bawle,    Johnstone    d;   Co.,  for 
Learoyd  d-  Co.,  Huddersfield. 
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[IN  THE   COUBT  OP  APPEAL.] 
j^'  FITZGERALD  r.  W.  G.   CLAEKE   &   SOX. 

jMMf  \.  Employer  and  Workman — Ccmpnitatum — Accident  arising  ^  out  of  and  in  tie 
Course  o/""  ike  Employment — Tortitnu  Act  of  FeUow-teorkman—Ad 
having  no  Elation  to  the  Employment — Workmen*»  Compensation  Ad,  1906 
(6  Edw.  7,  c  58),  s.  1,  sitlh-s.  1. 

An  employer  is  not  liable  under  the  Workmen^s  Compensation  Act, 
1906,  to  pay  compensation  for  injury  caoeed  to  a  workman  while  engaged 
at  his  work  by  the  tortious  act  of  a  feUow> workman  which  had  no  relatioD 
to  the  employment. 

Armitage  v.  Lancashire  and  Yorkshire  By.  Co,,  [1902]  2  K.  B.  178, 
followed  and  approved. 

Per  Buckley  L.J. :  The  words  *'  out  of  and  in  the  course  of  the 
employment"  in  a  1,  sub-s.  1,  of  the  Act  are  used  conjimctiTely,  tad 
are  not  to  be  used  as  meaning  out  of — ^that  is  to  say,  in  the  conise  of. 
The  words  "  out  of  "  point  to  the  origin  or  cause  of  the  accident;  tbe 
words  "  in  the  course  of "  to  the  time,  place,  and  drcumstanoos  under 
which  the  accident  takes  places. 

Appral  from  a  decision  of  the  jadge  of  the  Bow  County  Coart 
apon  a  claim  for  compensation  nnder  the  Workmen's  Gompensa* 
tion  Act,  1906. 

The  applicant  (and  the  appellant)  was  employed  by  the 
respondents,  W.  G.  Clarke  &  Son,  at  their  Broadwater  Whart 
Limehouse,  to  fill  biscoits  into  sacks  and  wheel  them  where 
required.  The  place  where  this  work  was  usually  done  was  just 
inside  the  wharf  and  opposite  the  door ;  outside  this  door  bung 
the  hook  and  chain  attached  to  the  hoist.  On  the  morning  of 
June  6,  1907,  two  other  workmen,  also  in  the  employ  of  the 
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respondents,  came  behind  the  applicant  and  attached  the  hook       c.  a. 
of  the  hoist  to  his  collar  or  some  portion  of  his  clothes  as  a        1908 
practical  joke,  with  the  result  that  the  applicant  was  hoisted  up  fitzoebald 
some  fifty  feet,  fell  on  to  a  barge,  broke  his  thigh,  and  sustained  ^  ^  clarke 
other  serious  injury.  &  ^^^ 

The  two  workmen  were  subsequently  prosecuted  and  convicted 
of  unlawfully  causing  grievous  bodily  harm  to  the  applicant. 

The  applicant  also  claimed  compensation  from  the  respondents 
under  the  Workmen's  Compensation  Act,  1906. 

The  county  court  judge  found  as  a  fact  that  the  applicant  was 
doing  his  work  at  the  time  the  practical  joke  was  played  upon 
him,  and  he  therefore  thought  that  the  injury  occurred  in  the 
course  of  the  employment,  but  that,  having  regard  to  Armitage  v. 
Lancashire  and  Yorkshire  Ry.  Co.  (1),  he  could  not  find  in  favour 
of  the  applicant  that  he  was  injured  by  an  "  accident  arising  out 
of  '*  his  employment. 

The  applicant  appealed. 

G.  F.  Emo-y,  for  the  appellant.  This  injury  clearly  happened 
to  the  workman  ''  in  the  course  of "  his  employment;  the  question 
is.  Did  it  arise ''  out  of ''  the  employment  ?  That  it  was  an  accident 
is  plain,  and  if  authority  is  required  Fenton  v.  Thorley  dt  Co., 
Ld.  (2)  is  in  point  This  is  just  as  much  an  '*  injury  by  accident " 
arising  "  out  of  "  the  employment  as  was  the  "  injury  by  accident " 
in  Fenton  v.  Thorley  dk  Co.,  Ld.  (2)  and  the  "injury  by 
accident"  in  Bnntons,  Ld.  v.  Tuirey{S),  where  the  proper 
method  of  construing  the  Workmen's  Compensation  Act  is 
discussed.  The  accident  would  not  have  happened  had  it  not 
been  for  the  employment. 

Armitage  v.  Lancashire  and  Yorkshire  By.  Co.  (1),  which  the 
county  court  judge  considered  binding,  was  decided  prior  to 
Bnntons,  Id.  v.  Turvey  (3)  and  Fenton  v.  Tliorley  db  Co.,  Ld.  (2), 
and,  so  far  as  it  is  inconsistent  with  those  decisions,  must  be  taken 
to  have  been  overruled. 

The  accident  here  arose  out  of  the  employment  just  as  much 
as  the  accident  did  in  ChaUis  v.  London  and  South  Western 

(1)  [1902]  2  K.  B.  178.  (2)  [1903]  A.  C.  443. 

(3)  [1905]  A.  C.  230. 
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c.A.       Ry.  Co.  (1),  and  that  case  is  inconsistent  with  the  test  laid 
1908        down  by  Collins  M.B.  in  Aimitage  v.  Lancaghire  and  Yorkshire 


Fitzgerald  Ify*  ^^-  (2)  ^^^^^  the  appellant  ran  the  risk  of  having  a  fool 
W.G.Clarke  '^'  *  fellow-workman  who  would  play  such  a  trick  as  this.  In 
&fioK.  Andrew  v.  Failsworth  Indmtrial  Society  (Q)  the  accident  from 
lightning  was  held  to  entitle  the  workman  to  compensation,  an 
accident  which  at  first  sight  woald  seem  to  have  nothing  to  do 
with  the  employment.  In  the  present  case  the  accident  did  arise 
oat  of  and  in  the  course  of  the  employment,  and  the  appellant  ia 
therefore  entitled  to  compensation. 

Clavell  Salter,  K.C.,  and  G.  Stewart  Robinson^  for  the  respondents, 
were  not  called  apon. 

/  Cozekb-Habdy  M.B.    I  think  this  appeal  fails.    This  Gonrt 

\  in  Armitage  v.  Lancashire  and  Yorkshire  Ry.  Co.  (2)  laid  down 
a  clear  and  intelligible  proposition,  that  where  an  accident 
happened  to  a  workman,  while  engaged  at  his  work,  through 
the  toriioas  act  of  a  fellow-workman  which  had  no  relation 
to  their  employment,  the  accident  did  not  arise  oat  of  the 
employment  within  the  meaning  of  the  Workmen's  Compen* 
sation  Act.  It  was  there  argaed,  as  it  has  been  argaed  here, 
that  where  a  namber  of  yoang  boys  are  employed  together 
at  works  it  is  a  common  experience  that  they  will,  when  the 
foreman's  back  is  turned,  occasionally  engage  in  larking,  and  it 
was  submitted  there  that,  if  two  boys  in  the  same  employment 
got  larking  over  their  work  and  injury  is  accidentally  thereby 
occasioned  to  a  third  who  is  engaged  upon  his  work,  the 
accident  may  be  said  to  arise  out  of  and  in  the  course  of  the 
employment.  That  argument  was  dealt  with  and  repudiated  by 
every  member  of  the  Court  in  the  year  1902.  So  far  as  I  am 
aware,  that  case  has  never  been  questioned  or  challenged  in  this 
Court  or  in  the  House  of  Lords.  There  is  nothing  inconsistent 
with  this  decision  in  the  subsequent  case  of  ChaUis  v.  London 
and  South  Western  Ry.  Co.  (1)  which  has  been  referred  to. 
In  my  view,  if  this  point  is  intended  to  be  raised  it  must  be 
raised  elsewhere,  and  it  is  not  for  us  to  go  back  upon  the 

(1)  [1906]  2  K  B.  154.  (2)  [1902]  2  K  B.  178. 

(3)  [1904]  2  K.  B.  32. 
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deliberate  and  ananimouB  decision  of  this  Goart  in  Armitage  v.       c.  A. 
Lancashire  and  Yorkshire  Ry.  Co.  (1)     I  think,  therefore,  that        1908 


the  appeal  should  be  dismissed  with  costs.  fitzoekald 

W.G.Clabkb 
Buckley  L.J.    The  person  entitled  to  compensation  under  the      &  son. 

Act  is  a  workman  who  in  an  employment  suffers  personal  injury 

by  accident  arising  out  of  and  in  the  course  of  the  employment. 

The  words  '^  out  of  and  in  the  course  of  the  employment "  are 

used  conjunctively,  not  disjunctively.    Upon  ordinary  principles 

of  construction  they  are  not  to  be  read  as  meaning  ''  out  of " 

— that  is  to  say,  "in  the  course  of."     The  former  words  must 

mean  something  different  to  the  latter  words.    The  workman 

must  satisfy  both  the  one  and  the  other. 

The  words  "  out  of "  point,  I  think,  to  the  origin  or  cause  of 

the  accident ;  the  words  ''  in  the  course  of "  to  the  time,  place, 

and  circumstances  under  which  the  accident  takes  place.    The 

former  words  are  descriptive  of  the  character  or  quality  of  the 

accident.     The  latter  words  relate  to  the  circumstances  under 

which  an  accident  of  that  character  or  quality  takes  place.    The 

character  or  quality  of  the  accident  as  conveyed  by  the  words 

''  out  of"  involves,  I  think,  the  idea  that  the  accident  is  in  some 

sense  due  to  the  employment.    It  must  be  an  accident  resulting 

from  a  risk  reasonably  incident  to  the  employment.     Thus 

the  accident  by  lightning  in  Andrew  v.  Failsworth  Industrial 

Society  (2)  resulted  from  the  risk  to  which  the  workman's  duty  , 

exposed  him  of  being  placed  during  a  thunderstorm  in  a  position 

in  which  upon  the  evidence  he  ran  an  appreciably  greater  risk  of 

being  struck.     In  ChaUis  v.  London  and   South  Western  Ry. 

Co.  (8)  the  accident  resulted  from  the  risk  involved  in  its  being 

the  duty  of  the  engine  driver  to  expose  himself  to  the  possibility 

of  being  injured  by  a  mischievous  boy  doing  an  act  which  the 

Court  considered  to  be  as  matter  of  common  knowledge  and 

experience  one  which  a  mischievous  boy  is  likely  to  do.    The 

case  which  gives  me  the  most  difficulty  is  Pomfret  v.  Lancashire 

and  Yorkshire  Ry.  Co.  (4),  principally  because  the  Court  upon 

the  second  hearing  thought  that  the  case  was  carried  over  the 

(1)  [1902]  2  K.  B.  178.  (3)  [1906J  2  K.  B.  154. 

(2)  [1904]  2  K  B.  32.  (4)  [1903]  2KB.  718. 
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c.  A.       line  by  evidence  which  did  no  more  than  negative  the  idea  of 
1908       any  deliberate  act  on  the  part  of  the  deceased  man.    But  that 
Fitzgerald  ^^^  ^^7  ^  explained,  I  think,  as  follows.     Every  one  who 
i"-         travels  by  railway  has  to  accept  the  risk  of  injury  by  collision, 
&S()N.      derailment,  accidental  fall  from  the  train,  or  the  like.    Bat  a 
Bnckierr^.J-   railway  servant  whose  duty  it  is  in  the  course  of  his  employment 
to  travel  daily  upon  the  railway,  has  to  run  that  risk  to  a  very 
much  larger  extent,  and  an  accident  by  collision,  derailment, 
accidental  fall,  or  the  like  in  his  case  arises  out  of  his  employ- 
ment as  an  accident  arising  out  of  that  greater  risk  which  his 
duty  compels  him  to  run.    It  was  in  the  course  of  the  fireman's 
employment  to  return  home  by  train,  and  the  accident  may  be 
said  to  have  arisen  out  of  the  employment  because  the  risk  which 
resulted  in  the  accident  which  killed  him  was  the  greater  risk  of 
railway  travelling  daily  for  the  purposes  of  his  employment. 

By  way  of  contrast  to  these  cases  stands  Avmitage  v.  Lancashire 
and  Yorkshire  Ry.  Co.  (1)  The  principle  of  that  decision  was 
that  the  employer  is  not  liable  for  the  tortious  act  of  a  fellow- 
workman  which  had  no  relation  whatever  to  the  employment. 
The  case  with  which  we  have  here  to  deal  seems  to  me  to  be  a 
case  of  the  Armitage  v.  Lancashire  and  Yorkshire  Ry.  Co.  (1) 
class.  The  risk  of  having  a  fellow-servant  who  would  be  guilty 
of  such  an  act  of  senseless,  reckless  folly,  as  was  committed  in 
this  case,  was  not  in  any  way  incidental  to  the  employment,  and 
,  the  accident  was  in  no  sense  due  to  the  employment.  In  my 
opinion  the  case  is  not  within  the  Act. 

We  have  been  pressed  with  an  argument  that  Armitage  v. 
Lancashire  and  Yorkshire  Ry.  Co.  (1)  has  been  somehow  aflfected 
by  the  cases  of  Fenton  v.  Thorley  d  Co.,  Ld.  (2)  and  Brintoiw,  Ld. 
V.  Turvey.  (8)  To  my  mind  those  cases  have  no  application. 
I  think  the  employer  is  not  liable  and  the  appeal  should  be 
dismissed  with  costs. 

Kennedy  L.J.  I  agree.  ^  I  will  assume  that  the  word  "  acci- 
dent" can  be  properly  used,  and  that  what  happened  to  this 
man  arose  in  the  course  of  his  employment.    It  appears  to  me 

(1)  [1902]  2  K.  B.  178.  (2)  [1903]  A.  C.  443. 

(3)  [1905]  A.  C.  230. 
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that  the  appellant  absolutely  fails  when  he  endeavours  to  contend       c.  a. 
that  in  any  sense,  according  to  the  proper  use  of  words,  what        1908 
happened  arose  "  out  of "  the  employment.     The  learned  counsel  fitzoeeald 
seem  to  suggest  that  there  might  be  a  scientific  meaning  of  the  ^  ^  clabk 
expression  and  a  non-scientific  meaning  of  the  expression.    I      &  son. 
can  only  say  that  I  take  it  according  to  the  natural  meaning   Kennedy  l.j. 
and  in  no  technical  or  narrow  sense — in  the  only  sense  which 
I  know  that  the  words  "  out  of  "  the  employment  can  bear ;  and 
I  do  not  think  they  can  be  better  interpreted  than  they  were  by 
the  Master    of   the  EoUs    in    his   judgment   in  >Artnitage  y. 
Lancashire  and^orkshire  Ry.  Co.  (1)     In  that  case  the  argument  ^ 

that  failed  really  involved  the  erasure  of  the  words  ''out  of"  a>^ 
from  the  section.  I  do  not  know  that  one  could  give  a  better  (^U  y 
explanation  when  seeking  to  give  the  right  meaning  to  the 
words  "  out  of  '*  than  is  given  at  p.  183  of  that  case,  namely, 
that  the  words  appear  to  point  to  accidents  ''  arising  from  such 
causes  as  the  negligence  of  fellow- workmen  in  the  course  of 
the  employment  or  some  natural  cause  incidental  to  the 
character  of  a  business."  If  I  were  to  venture  to  add  anything, 
that  somebody  might  not  carp  at  the  expression  ''natural,'' 
having  regard  to  the  case  of  Challis  v.  London  and  South 
Western  Ry.  Co.  (2),  it  would  be  to  add  to  the  word  "natural " 
or  common."     In  my  opinion  there  is  no  ground  for  the  appeal.      / 

Ajypeal  dismissed.    ^  i 

Solicitors :  T.  A.  Capron  d  Co. ;  Gnffith  d  Gardiner. 

(1)  [19021  2  K  B.  178.  (2)   [1905]  2  K.  B.  164. 

W.  C.  D. 
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C.A.  [IN  THE  COURT  OF  APPEAL.] 

^^«  HILL  V.  BEGG, 

Jvne  3,  4. 

Employer  and  Workman — "  Workman  " — "  Person  whose  Employment  is  of  a 

casual  Nature" — Window  Cleaner — Workmen* s  Compensation  Act,  1906 
{6Edw,  7,  c.  68),  M.  1,  13. 


A  man  who  earned  hia  living  by  doing  odd  jobs  was  employed  by  the 
occupier  of  a  private  house  to  clean  his  windows.  He  had  been  so 
employed  at  irregular  intervals  of  about  six  weeks  during  a  period  of 
two  years.  He  was  usually  sent  for  when  the  windows  required  clean- 
ing, and  when  he  came  was  paid  6s,  6d.  a  day  for  his  work.  There  was 
no  agreement  between  the  parties  of  either  permanent  or  periodic 
employment.  While  so  employed  the  man  met  with  his  death  through 
an  accident : — 

Held,  that  the  employment  was  **  of  a  casual  nature/'  that  the 
deceased  was  therefore  not  a  "workman"  within  s.  13  of  the  Work- 
men's Compensation  Act,  and  consequently  that  the  employer  was  not 
liable  to  pay  compensation  under  the  Act. 

Appeal  from  an  award  of  the  judge  of  the  Marylebone  County 
Court,  sitting  as  an  arbitrator  under  the  Workmen's  Compensa- 
tion Act,  1906. 

The  question  raised  upon  this  appeal  was  as  to  the  meaning  of 
the  words  "employment  of  a  casual  nature"  in  s.  18  of  the 
Act.(l) 

The  application  for  compensation  under  the  Act  was  made  by 

the  brother  of  a  man  named  Henry  Hill,  who  met  his  death 

while  engaged  in  cleaning  the  windows  of  the  appellant  Begg's 

private  dwelling-house.    The  deceased  had  earned  his  living  by 

doing  odd  jobs  as  a  window  cleaner,  and  during  the  past  two  years 

whenever  the  appellant's  windows  wanted  cleaning  Hill  had  been 

summoned,  by  means  of  a  post-card  sent  by  the  appellant's  wife 

through  one  of  the  servants,  to  come  and  do  the  work,  for  which  he 

(1)  The  Workmen*s  Compensation  but  save   as  aforesaid    means   any 

Act,  1906  (6  Edw.  7,  c  58),  s.  13,  person  who  has  entered  into  or  works 

provides    as    follows :    ''Workman  under    a    contract    of    service   or 

does   not    include  ....  a    person  apprenticeship   with   an    employer, 

whose  employment  is  of   a  casual  whether  by  way  of  manual  labour, 

nature,  and  who  is  employed  other-  clerical    work,    or    otherwise,    and 

wise  than  for  the   purpose  of  the  whether  the  contract  is  expressed  or 

employer's  trade  or  business  ....  implied,  is  oral  or  in  writing." 


r. 
Beqo. 
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was  paid  at  the  rate  of  6s,  6d.  a  day.  The  post-cards  were  sent  and  c.  A. 
the  work  was  done  at  irregular  intervals  of  about  one  month  or  six  1908 
weeks,  but  there  was  no  contract  entitling  the  appellant  to  Hill's  '  ^j^^ 
services,  or  giving  Hill  any  right  to  claim  damages  if  not  employed. 

Under  these  circumstances  the  learned  county  court  judge  held 
that  there  was  sufficient  continuity  about  the  work,  which 
recurred  at  practically  regular  intervals,  to  take  it  out  of  the 
definition  of  casual  employment.  He  also  held  that  the  applicant 
was  partially  dependent  on  the  deceased,  and  he  awarded  him 
compensation  under  the  Act. 

From  this  decision  the  present  appeal  was  brought, 

C.  A.  McCurdy,  for  the  appellant.  The  employment  in  this 
case  was  **  of  a  casual  nature."  There  was  no  regular  contract 
of  service.  The  word  "  casual "  in  the  section  means  ''  chance." 
This  man  was  in  the  habit  of  doing  odd  jobs  for  a  number  of 
different  persons.  There  was  no  obligation  either  on  his  part  to 
come  when  called  upon,  or  on  the  part  of  the  appellant  to  give 
him  the  work  when  it  required  doing.  It  may  be  that  the  fact 
that  he  had  been  employed  for  two  years  justified  a  reasonable 
expectancy  that  the  employment  would  be  continued,  but  that 
did  not  give  him  the  status  of  a  servant  or  the  right  to  demand 
employment.    It  was  a  mere  chance  employment. 

Douglas  Knocker^  for  the  respondent.  To  some  extent  the 
work  done  by  this  man  was  regular.  Casual  employment  may 
be  defined  as  the  acceptance  of  an  unanticipated  opportunity  to 
work.  Where  the  same  person  is  employed  at  recurring  times 
to  do  certain  work  which  must  be  done,  or  which  it  is  known  will 
be  convenient  to  do  at  such  recurring  times,  the  employment  of 
such  a  person  is  not  '*  of  a  casual  nature  " :  Buegg's  Employers' 
Liability  and  Workmen's  Compensation,  7th  ed.  p.  227.  Here 
the  work  was  not  unexpected.  There  were  certain  fixed  elements 
about  it,  namely,  the  rate  of  wages,  its  regular  periodicity, 
and  the  length  of  time  during  which  the  employment  had 
continued, 

[Cozbms-Habdy  M.B.  referred  to  Hathaway  v.  Argus  Printing 
Co.(l)] 

(1)  [1001]  1  K  B.  96,  at  p.  100. 
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c.  A.  Here  there  was  at  least  an  expectation  of  repeated  employment. 

1908  McCurdy,  in  reply.    Expectation  is  immaterial  unless  it  arises 

^^       out  of  contract. 

„  **•  Cur.  adv.  mdt. 

Begg. 

June  4.  Gozens-Habdt  M.B.  The  question  raised  in  this 
appeal  is  whether  a  man  who  was  employed  by  the  present 
appellant  to  clean  windows  of  his  private  house,  not  by  virtue- 
of  any  contract  entitling  either  the  appellant  to  claim  the  man's 
services  or  the  man  to  claim  damages  if  not  employed,  is  a 
"workman"  entitled  to  compensation  within  the  meaning  of 
the  Act  of  1906.  The  evidence  shews  that  for  some  two  years 
when  the  windows  required  cleaning  a  post-card  was  sent  to 
the  man,  who  did  odd  jobs  of  this  nature,  and  if  he  came  he 
was  paid  6«.  6d.  a  day  for  what  he  did.  Sect.  18. of  the  Act 
contains  a  definition  of  "workman,"  which  so  far  as  is 
material  is  as  follows :  "  Workman  does  not  include  (1.)  a 
person  whose  employment  is  of  a  casual  nature,  and  (2.)  who 
is  employed  otherwise  than  for  the  purposes  of  the  employer's 
trade  or  business."  The  appellant  is  a  member  of  the  Stock 
Exchange,  and  it  is  of  course  clear  that  the  man  was  not 
employed  for  the  purposes  of  his  trade  or  business.  I  think 
the  man's  employment  was  of  a  casual  nature.  There  was  no 
engagement  that  he  should  be  employed.  No  complaint  could 
have  been  made  if  any  other  person  had  been  employed.  It 
was  uncertain  when  any  person  would  be  employed,  and 
indeed  it  is  not  easy  to  frame  any  definition  of  "  employment  of 
a  casual  nature"  which  would  not  cover  this  case.  A  broad 
distinction  is  taken  in  the  Act.  If  a  man  for  the  purposes  of 
his  trade  or  business  employs  another,  it  matters  not  that  the 
employment  is  of  a  casual  nature,  such  as,  for  example,  that  of 
a  dock  labourer,  and  the  man  so  employed  is  a  "  workman  " 
within  the  meaning  of  the  Act.  But  an  entirely  different 
principle  is  applicable  to  the  case  of  what,  for  the  sake  of  dis- 
tinction, I  may  call  domestic  engagements.  I  am  not  prepared 
to  extend  the  burdens  of  the  Act  to  householders  who  simply 
call  in  a  man,  not  part  of  their  regular  establishment,  to  do  a 
particular  job  as  and  when  necessity  arises.    On  these  grounds 
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I  think  the  learned  judge  was  wrong  in  the  view  which  he  took,       c.  a. 
and  that  the  appeal  must  be  allowed.  1908 


Hill 

Buckley  L.J.      A    lady   was  in  the  habit,    whenever  her         «• 
•^  .  ,       Bboo. 

windows  required  cleaning,  of  sending  for  a  certain  man  named 

Hill  to  clean  them.    There  was  no  agreement  of  permanent  or 

periodic  employment.    But,  in  fact,  her  practice  was  to  send 

for  the  same  man  whenever  the  work  required  to  be  done.    In 

that  which  follows  I  am  dealing  with  a  case  of  practice,  but  not 

of  contract.    The  question  is  whether  this  man  was  a  workman 

employed  by  the  lady  within  the  Workmen's  Compensation  Act, 

1906.    In  my  opinion  he  was  not.    The  question  turns  upon 

the  following  words  in  s.  IS  of  the  Act:     ''Workman  does  not 

include  a  person  whose  employment  is  of  a  casual  nature,  and 

who    is   employed  otherwise  than    for  the    purposes    of    the 

employer's  trade  or  business.''      The  employer  referred  to  in 

the  second  limb  of    this  sentence  is  the  person  giving  the 

employment  referred  to  in  the  first  limb.     The  effect  of  the 

second  limb  of  the  sentence  is  that  if  the  man  be  employed  for 

the  purposes  of  a  trade  or  business  the  employer  is  liable  to 

him,  even  though  the  employment  be  of  a  casual  nature.    In 

other  cases,  such,  for  instance,  as  domestic  employment,  the 

employer  is  not  liable  if  the  employment  is  of  a  casaal  nature. 

I  pause  here  ta  point  out  that  the  words  are  not  ''who  is 

casually  employed,"  but  "whose  employment  is  of  a  casual 

nature."     I  have  to  investigate  what  is  the  character  of  the 

man's  employment,  not  what  is  the  tenure  of  the  employment. 

Is  the  employment  one  which  is  in  its  nature  casual  ?    To  take 

an  analogy  or  illustration  from  a  different  subject,   say  land. 

The  question  is  what  is  the  nature  or  quality  of  the  land — is  it, 

for  instance,  building  land  or  agricultural  land — ^not  what  estate 

is  held  in  that  land.    Suppose  that  a  host,  when  from  time  to 

time  he  entertains  his  friends  at  dinner  or  his  wife,  gives  a 

reception  or  a  dance,  has  been  in  the  habit  for  many  years  of 

employing  the  same  men  to  come  in  and  wait  at  his  table  or 

assist  at  the  reception,  it  may  be  said  that  their  employment  is 

regular.    But  the  employment  is  of  a  casual  nature.    It  depends 

upon    the  whim  or    the    hospitable    instincts    or    the    social 

Vol.  n.  1908.  3  H  2 


Backley  L.  J. 
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c.  A.  obligations  of  the  host  whether  he  gives  any,  and  how  many,  dinner 
1908  parties  or  receptions,  and  the  number  of  men  he  will  want  will 
Hii,L  vary  with  the  number  of  his  guests.  In  such  a  case  the  waiters 
B^  may  not  incorrectly  be  said  to  be  regularly  employed  in  an 
employment  of  a  casual  nature.  The  employment  in  the  present 
case  was,  I  think,  of  a  casual  nature.  The  lady  might  have 
gone  abroad  for  some  months  or  might  have  let  her  house,  and 
in  either  of  these  cases  the  employment  would,  or  might  have, 
ceased.  If  she  remained  at  home,  there  was,  no  doubt,  a  well- 
founded  expectation  of  employment  which  would  normally  have 
resulted  in  employment  at  intervals  niore  or  less  regular.  But 
the  employment  remained  of  a  casual  nature.  I  think  the  Act 
distinctly  intended  that  where  the  employment  was  not  in  a 
trade  or  business  the  liability  of  the  employer  should  be  limited 
to  the  case  of  servants  whose  employment  was  not  casual  but 
stable.  This  employment  was  not  of  that  kind,  and  the  case  is, 
in  my  opinion,  not  within  the  Act  of  Parliament.  It  results 
that  the  appeal  must  be  allowed  and  the  application  dismissed 
with  costs. 

Ebmnbdt  L.  J.    I  agree. 

Appeal  aU/yioed. 

Solicitors:  Miles,  Hair  <k  Co. ;  S.  A.  Clench  dk Co. 

G.  A.  a 
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[IN  THE  OOUBT  OF  APPEAL.]  C.A. 


BEODERICK  v.  THE  LONDON  COUNTY  COUNCIL. 

Employer  and  Workman — Compensation — Injury  hy  Accident — Dieea&e— Sewer 
Gas— Enteritis — WorkmerCs  Compensation  Act,  1906  {6Edw.  7,  c.  68), «.  1, 
suh'S,  1. 

A  workman  contracted  enteritis  from  inhaling  sever  gas  in  the  course 
of  his  employment : — 

ffdd,  that  this  was  not  a  case  of  '* injury  by  accident"  within  the 
meaning  of  the  Workmen*8  Compensation  Act,  1906,  s.  1,  sub-s.  1. 

The  decision  in  Brintons,  Ld,  v.  Turveyy  [1905]  A.  C.  230,  is  not  to 
be  taken  as  involving  the  doctrine  that  all  diseases  contracted  by  a 
workman  in  the  course  of  his  employment  are  to  be  regarded  as 
accidents  within  the  meaning  of  the  Workmen's  Compensation  Acts. 

Appeal  against  the  refusal  of  the  judge  of  the  Marylebone 
County  Court  to  award  compensation  to  an  applicant  under  the 
Workmen's  Compensation  Act,  1906. 

The  question  raised  by  this  appeal  was  whether  a  workman 
employed  by  the  London  County  Council  in  the  sewers,  who  had 
contracted  enteritis  from  inhaling  sewer  gas  in  the  course  of  his 
employment,  had  met  with  an  ''  accident "  which  would  entitle 
him  to  compensation  under  the  Act.  The  county  court  judge  by 
his  award  found  as  facts  that  the  applicant  contracted  enteritis 
by  inhaling  sewer  gas  while  working  in  a  sewer  for  the  respon- 
dents, the  London  County  Council,  between  9  p.m.  on  July  12 
and  8  a.m.  on  July  18,  and  that  the  result  of  the  enteritis  was  to 
accelerate  long-existing  heart  disease  and  to  incapacitate  the 
man  for  work  before  the  time  at  which  such  heart  disease  would 
otherwise  have  incapacitated  him ;  but  the  learned  judge  held 
that  the  contracting  of  enteritis  in  this  manner  was  not  an 
"injury  by  accident"  within  the  meaning  of  the  Act.  The 
county  court  judge  also  found  that  it  was  an  incident  of  the 
man's  work  that  noxious  gases  should  be  present  in  the  atmo- 
sphere in  which  he  worked,  and  that  the  work  therefore  involved 
the  risk  of  poisoning  by  such  fumes,  so  that  the  case  could  not 
be  said  to  be  unexpected  or  fortuitous  or  unforeseen,  but  was  a 
restdt  which  might  be  caused  to  any  one  engaged  in  such  work ; 

3H2  2 
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c.  A.       and  he  therefore  made  his  award  in  favoor  of  the  respondents. 

1908       There  was  medical  evidence  that  enteritis  was  generally  caused 

Bbodbbick  ^7  some  irritant  entering  the  system,  usually  in  the  nature  of  a 

County         The  workman  appealed. 

The  appeal  was  heard  on  July  20. 

C,  A.  Russell,  K.C,  and  Harold  Morris,  for  the  appellant. 
The  finding  of  fact  by  the  county  court  judge  that  poisoning  by 
sewer  gas  was  a  risk  to  which  all  men  in  this  employ  were 
exposed  is  the  foundation  of  a  finding  in  favoor  of  the  appellant. 
The  source  of  the  noxious  gas  was  known,  also  that  the  appellant 
inhaled  it,  and  the  time  at  which  the  disease  was  contracted  is 
also  known ;  this  distinguishes  the  present  case  from  Steel  v. 
Cammell,  Laird  d  Co.  (1)  Any  disease  which  is  not  idiopathic, 
which  can  be  shewn  as  a  fact  to  be  caused  at  a  certain  time  and 
which  arises  out  of  and  in  the  course  of  the  employment,  is  an 
accident.  It  was  just  as  much  an  accident  that  the  poison 
bacillus  happened  to  find  a  weak  spot  in  the  appellant's  lungs  as 
it  was  an  accident  that  the  bacillus  of  anthrax  happened  to  find 
a  weak  spot  in  the  eye  of  the  workman  in  Brintons,  Ld.  v. 
Turvey.  (2) 

[Gozens-Hardy  M.B.  referred  to  s.  8,  providing  that  certain 
trade  diseases  shall  entitle  a  workman  to  compensation  "  as  if 
the  disease  ....  were  a  personal  injury  by  accident."] 

Sub-s.  10  of  s.  8  leaves  the  right  of  the  workman  to  recover  by 
accidental  disease,  like  this,  untouched.  **  Accident  "  has  been 
defined  as  including  unexpected  personal  injury  resulting  to  the 
workman  from  any  unlooked-for  mishap  or  occurrence :  Fenton 
V.  Tlwrley  do  Co.,  Ld.  (3)  It  was  quite  unexpected  that  this 
mishap  should  fall  on  the  appellant  rather  than  upon  one  of  the 
other  men  engaged  in  this  sewer. 

The  case  is  therefore  within  Brintons,  Ld.  v.  Turvey  (2)  and 
the  observations  of  the  judges  in  Fenton  v.  Thorley  <k  Co., 
Ld.  (4),  and  the  appellant  is  entitled  to  compensation  for  this 
accident. 

(1)  [1906]  2  K  B.  232.       (3)  [1903]  A.  C.  443,  at  p.  448. 

(2)  [1906]  A.  C.  280.         (4)  [1903]  A.  C.  443. 
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Pike  Glasgow  and  Engelhach^  for  the  respondents,  were  not       o,  A. 
called  upon.  1908 


Cozbns-Habdy  M.B.    I  think  this  appeal  is  too  late.    The 


BSODBBIOK 


words  *'  injury  by  acoident "  have  undoubtedly  created  great  gountt 
difficulty.  They  have  been  considered  repeatedly  by  the  Court  ^^^^^^ 
of  Appeal — they  have  also  been  considered  by  the  House  of 
Lords;  and  I  think  that  both  the  decisions  of  the  House  of 
Lords  and  the  prior  decisions  of  this  Court  preclude  us  from 
yielding  to  the  argument  on  the  part  of  the  appellant.  Li  the 
present  case  the  appellant  was  engaged  in  work  on  the  sewers. 
This  work  necessarily  involved  exposure  to  sewer  gas.  In 
the  course  of  that  work  he  was  exposed  to  sewer  gas;  and  it 
was  followed  by  a  disease  which  the  doctors  call  enteritis.  It  is 
said  that  is  an  injury  by  accident  arising  out  of  and  in  the  course 
of  the  employment.  It  is  said  that  it  is  an  accident  because  this 
disease  was  probably  due  to  a  bacillus.  I  believe  that  the 
modem  theory  is  that  all  diseases  are  due  to  bacilli,  and  I  will 
assume  that  the  present  disease  was  due  to  a  bacillus ;  and  it  is 
said  that  it  was  quite  unexpected  that  this  mishap  would 
fall  upon  this  particular  man  rather  than  upon  other  men 
engaged  upon  similar  work,  and  that  such  a  circumstance 
satisfies  all  the  words  of  the  Act,  and  that  it  was  an  injury 
arising  by  accident.  I  am  entirely  unable  to  assent  to  that  view. 
Let  us  see  how  the  matter  stands.  I  do  not  think  it  is  necessary 
to  go  further  back  than  the  case  of  Fenton  v.  Thorley  dt  Co.^ 
Ld,  (1)  That  is  a  case  in  which  this  Court,  of  which  I  was  a 
member,  was  overruled  by  the  House  of  Lords.  We  thought 
that  a  rupture  occasioned  by  a  workman  turning  the  wheel  of  a 
machine  was  not  an  injury  arising  by  accident.  The  House  of 
Lords  took  a  different  view.  They  said  that  ''  accident/*  as 
used  in  the  popular  and  ordinary  sense,  means  a  mishap  or 
untoward  event  not  expected  or  desired ;  and  in  that  case  Lord 
Macnaghten  used  words  which  have  been  repeated  by  counsel 
for  the  appellant,  but  which  are  so  much  in  point  that  I  ought 
to  read  them  again  (2) :  "  The  words  '  by  accident '  are,  I  thinki 

(1)  [1903]  A.  0.  443.  (2)  [1903]  A.  0.  443,  at  p.  448. 
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0.  A.       introduced  parenthetically  as  it  were  to  qualify  the  word  *  injury/ 
1908       confining  it  to  a  certain  class  of  injuries,  and  excluding  other 
Bbodebick  classes,  as,  for  instance,  injuries  by  disease/*    It  is  not,  therefore, 
LoOTOK     ©Plough  to  say  that  the  man  has  met  with  an  injury  in  the  course 
OouNTT     of  his  employment ;  you  must  have  a  further  element  of  accident 
—       in  order  to  bring  the  case  within  the  authorities.    Then  came 
*^R.    ^  the  anthrax   case,  Brintons,  Ld.  v.  Turvey  (1),  in  which   this 
Court  and  the  House  of  Lords  held  that  there  was  the  element 
•of  accident,  because  just  as  if  a  blacksmith  -at  work  in  his  forge 
has  a  spark  emitted  which  lights  upon  his  eye  and  destroys  his 
eye   that  would  be  an  accident,  so  in  the  anthrax  case,  having 
regard  to  the  finding   of    fact  by  the  learned  county  court 
judge,  it  was  as  much  an  accident  that  the  bacillus  which  the 
county  court  judge  there  found  to  be  the  cause  of  the  accident 
was  present  in  the  wool ;   it  did  not  go  away,  but  actually 
alighted  upon  the  tender  spot  in  the  eye,  giving  rise  to  and 
causing  disease.    But  in  this  Court,  and  also  in  the  House  of 
Lords,  it  was  carefully  asserted  that  the  doctrine  of  the  anthrax 
case  was  not  to  be  so  extended  as  to  hold  that  every  disease 
arising  out  of  and  in  the  course  of  the  employment  fell  within 
the  Act.    I  will  only  refer  to  the  language  of  Lord  Lindley,  who 
says (2):  ''I  hope  that  the  decision  in  this  case  will  not  be 
regarded  as  involving  the  doctrine  that  all  diseases  caught  by 
a  workman  in  the  course  of  his  employment  are  to  be  regarded 
as  accidents  within  the  meaning  of  the  Workmen's  Compensation 
Act.    That  is  very  far  from  being  my  view  of  the  Act."    Since 
that  case  the  matter  has  come  before  this  Court  in  Steel  v. 
Camvielly  Laird  dt  Go.  (3)     That  was  a  lead  poisoning  case,  in 
which  Mathew  L.J.  said  (4) :  "  The  man  was  following  a  dangerous 
occupation,  because  it  might  involve  the  risk  of  lead  poisoning. 
But  the  evidence  shews  that  in  the  majority  of  cases  the  work- 
man would  not  be  affected,  though  there  is  a  minority  in  which 
the  injury  is  sure  to  arise,  and  when  the  lot  fell  on  a  particular 
individual,  it  could  not  be  said  that  the  case  was  unexpected  or 
fortuitous  or  unseen.*'    Although  I  do  not  like  at  any  time  to 
refer  to  my  own  judgment,  I  there  said  what  I  venture  now  to 

(1)  [1905]  A.  0  230.  (3)  [1905]  2KB.  232. 

(2)  [1905]  A.  0  230,  at  p.  237.  (4)  [1905]  2  K.  B.  232,  at  p.  237. 
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repeat  (1) :  ''  It  is  not  enough  to  say  that  the  injury  arises  out       c.  a. 
of  and  in  the  coarse  of  the  employment.    Injury  by  disease       1908 


alone,  not  accompanied  by  an  accident,  is  expressly  excluded,  as  bbodbbiok 
pointed  out  by  Lord  Macnaghten  in  Fenton  v.  Thorley  <k  Co.^  Ld.  (2)     London 
It  must  be  made  out  not  merely  that  there  is  injury  arising  out     County 

•       ./  o  OOUNOIL. 

of  and    in    the   course   of    the  employment,   but   injury    by       — 

accident  arising  out  of  and   in   the   course    of    the  employ-        iTb.    ^ 

ment."    The  argument  for  the  appellant,  when  traced  to  the 

very  bottom,   would   undoubtedly    mean  holding   that    every 

man  who  in  the  course  of  and  arising  out  of  his  employment 

contracts  a  disease  is  entitled  to  compensation  under  the  Act. 

That,  in  my  view,  is  not  the  effect  of  the  old  Act,  or  of  the 

new  Act.      I  think  if   it  is   necessary  to  gain  strength  for 

this  opinion  it  may  be  found  in  s.  8  of  the  1906  Act,  which 

says  that  certain  diseases  are  to  have  the  same  result  (if  they 

produce  death)  in  favour  of  dependants  of  the  deceased  as 

if  death  had  been  caused  by  "  a  personal  injury  by  accident 

arising  out  of  and  in  the  course  of  that  employment " — that  is  to 

say,  although  the  disease  would  not  otherwise  have  fallen  within 

the  Act,  because  the  death  by  disease  was  not  *^  an  accident." 

What  the  appellant  is  suffering  from  is  not  a  disease  within  the 

Third  Schedule  to  the  1906  Act  nor  within  the  subsequent  order 

of  the  Home   Secretary,  and  therefore  the  appellant  cannot 

claim  the  benefit  of  s.  8.    In  my  view  the  decision  of  the  learned 

county  court  judge  is  right  and  this  appeal  must  be  dismissed. 

Fakwvll  L.J.    I  agree,  and  have  nothing  to  add. 

Ebnnbdy  L.J.    I  agree,  and  have  nothing  to  add. 

Appeal  dismisied. 

Solicitors  :  Sham,  RoacoCy  Massey  dt  Go. ;  Edward  Tanner. 

(1)  [1905]  2  K  B.  230,  at  p.  238.  (2)  [1903]  A.  C.  4^,  at  p.  448. 

W.  0.  D. 
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19M  In  re  HOLMES. 

My  80.  Ex  parte  ABHWORTH. 


Bankruptcy — Landlord  and  Tenant — Disclaimer  of  Lease  of  Plot  of  Land — 
Mortgage  by  Demise  of  Portions  of  Plot — Order  vesting  in  Mortgagees 
whole  Plot  including  Portion  not  mortgaged — Bankruptcy  Act,  1883  (46  A 
47  Vict,  c.  52),  s.  66,  suh-s.  6. 

The  leoooo  of  a  plot  of  land  subject  to  a  rent  of  160/.  a  year  mortgaged 
by  Bub-demiae  four  portions  of  the  plot  to  four  different  mortgagees  by 
separate  mortgages.  He  did  not  mortgage  the  remaining  portion  of  the 
plot  nor  deal  with  it  in  any  way.  He  subsequently  became  bankrupt, 
and  his  trustee  in  bankruptcy  disclaimed  the  lease.  The  four  mort- 
gagees appointed  a  trustee  of  their  interests  under  the  mortgagee,  and 
he  applied  to  a  county  court  judge  on  their  behalf  for  an  order  vesting 
in  him  as  trustee  for  them  all  the  rights,  interest,  and  title  of  the  bank- 
rupt under  the  lease,  including  the  portion  of  the  plot  not  mortgaged, 
subject  to  the  rent,  ooyenants,  and  conditions  contained  in  the  lease. 
The  county  court  judge  made  the  order.  The  applicant  was  solyent, 
and  no  suggestion  was  made  that  he  was  not  a  proper  person  to  be 
appointed  trustee  by  the  mortgagees : — 

Hdd,  that  the  Testing  order  was  rightly  made. 

Appeal  from  an  order  of  the  judge  of  the  Yorkshire  County 
Court. 

On  September  21, 1899,  the  appellant  Close  demised  to  Holmes 
a  plot  of  land  for  a  term  of  999  years  from  December  26, 1898, 
at  a  yearly  rent  of  1601.  By  the  lease  Holmes  covenanted  (inter 
alia)  that  he  would  within  the  space  of  twelve  calendar  months 
from  April  29, 1899,  erect  twelve  houses  at  a  total  cost  of  at 
least  10,8002.  Holmes  divided  the  land  into  five  plots,  upon  four 
of  which  he  built  a  total  number  of  ten  houses,  three  houses 
upon  each  of  two  of  the  plots  and  two  upon  each  of  the  other 
two  plots.  Each  of  these  four  plots  together  with  the  houses  he 
had  built  thereon  respectively  he  mortgaged  to  four  different 
mortgagees  by  four  separate  mortgages.  He  never  built  upon 
the  fifth  plot,  nor  did  he  mortgage  it  or  deal  with  it  in  any 
way.  He  apportioned  the  1601.  ground  rent  to  the  extent  of 
116Z.  as  between  himself  and  the  mortgagees  respectively  in  the 
sums  of  88{.,  192.  10«.,  222.  10«.,  and  862.,  leaving  a  balance  of 
842.  to  arise  in  respect  to  the  fifth  plot. 
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The  lessor  Close  was  not  a  party  to  this  apportionment  and        1908 
was  therefore  not  bound  by  it  in  any  way.    On  June  19,  1907,  a     holmes, 
receiving  order  was  made  against  Holmes,  and  shortly  afterwards       ^*  ^' 
he  was  adjudicated  bankrupt,  the  official  receiver  being  appointed    EsspaHe. 
trustee  in  the  bankruptcy. 

On  September  20, 1907,  the  trustee  in  bankruptcy  gave  notice 
that  he  intended  to  disclaim  the  lease  of  September  21, 1899,  and 
on  October  1, 1907,  he  executed  a  disclaimer.  The  four  mort- 
gagees thereupon  appointed  the  respondent  Ashworth  trustee  of 
their  interests  under  the  mortgages,  and  agreed  that  he  should 
apply  for  a  vesting  order  of  the  entire  piece  of  land  demised  by 
the  lease  of  September  21, 1899,  including  the  vacant  plot  The 
respondent  accordingly  made  an  application  to  the  county  court 
judge,  who  ordered  that  all  the  rights,  interest,  and  title  of  Holmes 
under  the  lease  of  September  21,  1899,  in  the  land,  including 
the  vacant  plot,  should  vest  in  the  respondent  subject  to  the 
yearly  rent  of  1502.  and  the  covenants  and  conditions  in  the  lease 
contained.  The  respondent  was  solvent,  and  no  suggestion  was 
made  that  he  was  not  a  proper  person  to  be  appointed  trustee 
by  the  mortgagees. 

The  lessor  appealed. 

Frank'  MeUor,  for  the  appellant.  The  vesting  order  made  by 
the  county  court  judge  was  wrong  in  so  far  as  it  related  to  the 
fifth  plot,  which  the  bankrupt  never  mortgaged  or  dealt  with  in 
any  way.  It  is  true  that  s.  65,  sub-s.  6  (1),  of  the  Bankruptcy 
Act,  1888,  is  capable  of  being  read  in  a  sense  which  would 
support  the  order  of  the  county  court  judge  if  the  words  ''  in  any 
disclaimed  property  "  be  read  in  their  widest  sense.    But  the 

(1)  Bankruptcy  Act,  1883,  8.  55,  it  may  seem  juat   that   the   same 

Bub-s.  6 :  '*  The  Oourt  may,  on  appli-  should  be  delivered  by  way  of  com- 

oation  by  any  person  either  daiming  pensation  for  such  liability  as  aiore- 

any  interest  in  any  disclaimed  pro-  said,  or  a  trustee  for  him,  and  on 

perty,    or  under   any  liability  not  such  terms  as  the  Court  thinks  just ; 

discharged  by  this  Act  in  respect  of  and  on  any  such  vesting  order  being 

any  disclaimed   property,    and    on  made,  the  property  comprised  therein 

hearing  such  persons  as  it  thinks  fit,  shall  vest  accordingly  in  the  person 

make  an  order  for  the  vesting  of  the  therein  named  in  that  behalf  without 

property  in  or  delivery  thereof  to  any  any  conveyance  or  assignment  for 

person  entitled  thereto,  or  to  whom  the  purpose." 
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iiK)8       settled  practice  of  the  Court  is  that,  where  there  is  a  plot  of  ground 

HoLMBs,    which  the  lessee  has  not  mortgaged  nor  dealt  with  in  any  way, 

LSHwoRTH  *^^  Court,  on  the  trustee  disclaiming  the  lease,  vests  it  in  the 

Et  parts. '  landlord  if  he  desires  it.    The  Court  will  not  vest  the  fifth  plot, 

in  which  the  mortgagees  of  the  four  plots  had  no  interest,  in  them 

or  a  trustee  for  them. 

Oore-Brovme^  K.C,  and  Richard  tVaUon,  for  the  respondent. 
The  lease  of  September  21,  1899,  was  one  individual  property 
granted  to  the  bankrupt  at  a  rent  of  1602.  a  year.  If  that  rent 
had  been  apportioned  by  the  appellant  into  five  rents  of  dOl. 
each  in  respect  of  each  of  the  five  plots  respectively,  the  conten- 
tion on  the  appellant's  behalf  would  be  strong.  But  he  refuses 
to  apportion  any  of  the  rent  He  is  seeking  out  of  the  bank- 
ruptcy of  the  lessee  to  get  more  than  he  is  entitled  to  by  the 
terms  of  the  lease  of  September  21, 1899.  If  the  lessee  had 
remained  solvent,  the  appellant  would  only  have  been  entitled 
to  his  rent  of  160Z.  for  999  years  ;  or  if  the  trustee  in  bankruptcy 
had  assigned  the  lease  instead  of  disclaiming  it,  the  appellant 
would  have  had  no  right  to  take  possession  of  any  portion  of  the 
land.  He  is  now  trying  to  get  back  one-fifth  of  the  land  and  to 
still  retain  the  rent  of  ISOL  which  was  payable  in  respect  of  the 
whole.  Each  of  the  mortgagees  has  under  his  mortgage  an 
interest  in  the  disclaimed  property.  They  are  therefore  claiming 
an  interest  in  the  disclaimed  property  within  the  meaning  of  s.  66, 
sub-s.  6,  of  the  Bankruptcy  Act,  1888,  and  therefore  the  county 
court  judge  had  power  to  make  the  vesting  order.  The  mort- 
gagees are  also  persons  under  a  ''  liability  not  discharged  by  this 
Act."  Any  portion  of  the  land  is  liable  to  a  distress  for  the 
whole  160Z.  By  introducing  the  power  of  disclaimer  the  Legisla- 
ture created  a  new  right,  but  it  avoided  injustice  by  conferring 
^  on  the  Court  the  power  of  vesting  the  property  in  any  person  to 

whom  it  might  seem  just  that  the  property  should  be  delivered 
by  way  of  compensation  for  his  liability  in  respect  of  (he  dis- 
claimed property.  The  effect  of  the  vesting  order  is  that  the 
appellant  retains  his  right  to  the  rent  of  1501.  a  year  and  has  a 
solvent  tenant  in  the  place  of  the  bankrupt. 

Frank  MeUor,  in  reply.    Where  land  has  not  been  dealt  with 
in  any  way  by  the  bankrupt  the  effect  of  a  disclaimer  by  his 
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trustee  in  bankruptcy  is  to  give  the  landlord  the  best  right  to  an        1908 
order  vesting  the  disclaimed  land  in  him.  ~Holmm~ 

In  re, 

BiGHAM  J.,  having  stated  the  facts,  continued : — In  that  condition  '^^^^f  * 
of  things  the  four  mortgagees  applied  to  the  Court  through  the 
respondent  under  s.  65,  sub-s.  6,  of  the  Bankruptcy  Act,  1888» 
for  a  vesting  order.  They  were  in  the  position  that  a  distress 
might  be  levied  upon  any  one  of  the  mortgaged  plots  for  the 
whole  rent  reserved  by  the  lease  of  1899.  They  applied  for  the 
vesting  order  as  persons  claiming  an  interest  in  or  under  a 
liability  in  respect  of  the  disclaimed  property  not  discharged  by 
the  Act.  They* were  persons  who  would,  if  the  disclaimer 
operated  simply  in  favour  of  the  landlord,  be  injured.  Upon  the 
application  the  county  court  judge  made  an  order  vesting  the 
whole  plot,  including  the  one-fifth  on  whicli  nothing  had  been 
built,  in  the  trustee  appointed  by  the  mortgagees  subject  to  the 
rent  and  obligations  under  the  original  lease,  so  that  the  landlord 
has  all  the  rights  preserved  to  him  which  he  possessed  before  the 
bankruptcy,  the  only  difference  being  that,  instead  of  the  contract 
between  himself  and  the  bankrupt,  there  is  privity  of  contract 
and  it  may  be  also  privity  of  estate  between  himself  and  the 
trustee  appointed  by  the  mortgagees,  who  is  a  solvent  person. 
The  landlord  is  not  injured  in  any  way,  whereas  the  persons 
making  the  application  are  protected  from  onerous  liabilities. 
In  my  opinion,  in  these  circumstances,  the  order  comes  within 
the  meaning  of  the  section. 

Jblf  J.  I  am  of  the  same  opinion.  It  is,  I  think,  necessary 
to  consider  the  object  of  s.  66  of  the  Bankruptcy  Act,  1888.  In 
the  ordinary  course  of  things  leasehold  property  belonging  to  the 
bankrupt  would  pass  to  his  trustee  in  bankruptcy,  but  it  might 
be  a  ''  damnosa  hereditas."  The  Legislature  therefore  invented 
the  plan  of  giving  the  trustee  in  bankruptcy  an  opportunity  of 
divesting  himself  of  the  leasehold  property  by  disclaiming  it.  If 
there  are  no  sub-leases  no  difficulty  arises.  The  lease  would 
simply  be  surrendered  to  the  landlord  by  operation  of  law.  But 
in  many  cases  sub-leases  have  been  granted.  If  there  were  a 
simple  right  on  the  part  of  the  trustee  to  surrender  the  lease,  the 
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1908       snb-lessee  would  have  no  compensation  or  rights.    That  condi- 
HoLMBs,    tio^  o'  things  would  create  a  hardship.    Sect.  66  of  the  Bank- 

inre.      ruptcy  Act,  1888,  was  enacted  in  order  to  provide  that  the  rights 
Hof  parte,    of  sub-tenants  should  not,  by  virtue  of  an  enactment  made  for 

J^^  the  benefit  of  creditors,  be  unprovided  for,  but  should  have  due 
consideration.  I  think  it  is  the  duty  of  the  Court  to  take  into 
consideration,  on  the  one  hand,  the  liabilities  under  which  the 
sub-tenants  stand,  such  as  the  liability  to  be  ejected  for  for« 
feiture  or  to  pay  the  whole  rent  reserved  by  the  superior  lease, 
or  to  be  prejudiced  in  other  ways,  and  so  to  be  put  into  an 
unfair  position,  while,  on  the  other  hand,  the  landlord  ought 
not  to  be  put  into  an  unfair  position  by  the  disclaimer.  Sect.  65 
refers  to  the  property  which  has  been  disclaimed  by  the 
trustee  in  bankruptcy.  The  words  are:  ''The  Court  may,  on 
application  by  any  person  either  claiming  any  interest  in 
any  disclaimed  property,  or  under  any  liability  not  discharged 
by  this  Act  in  respect  of  any  disclaimed  property" — that, 
I  think,  means  the  whole  of  the  disclaimed  property — "  make 
an  order  for  the  vesting  of  the  property  in "  —  that  again 
means  the  whole  property — "  or  delivery  thereof  to  any  person 
entitled  thereto,  or  to  whom  it  may  seem  just  that  the  same 
should  be  delivered  by  way  of  compensation  for  such  liability  as 
aforesaid" — that  clearly  implies  that  the  Court,  if  necessary, 
may  give  the  applicants  something  more  than  they  were  entitled 
to  before — "or  a  trustee  for  him" — that  enables,  as  in  the 
present  case,  a  simple  arrangement  to  be  made  settling  all  the 
rights  of  the  sub-tenants. 

It  is  clear  that  the  Court  has  power  to  make  a  vesting  order 
not  merely  of  the  interest  which  the  person  making  the 
application  had  in  the  disclaimed  property  before  the  bank- 
ruptcy, but,  if  necessary,  it  may  make  an  order  for  the  vesting 
in  him  by  way  of  compensation  of  something  which  he  was 
not  previously  entitled  to.  The  power  given  to  the  Court  to  vest 
the  disclaimed  property  in  a  trustee  for  the  person  making 
the  application  is  a  very  important  one.  In  the  present  case 
the  sub-lessees  made  a  perfectly  simple  arrangement  under  which 
their  rights  were  dealt  with  by  means  of  a  trustee  whom  they 
appointed.    Nothing  is  suggested  against  him.    In  my  opinion 
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the  order  made  by  the  county  court  judge  is  within  the  words        1908 
and  spirit  of  the  section.    The  lessor  has  the  same  rights  as  he     holmes, 
had  before  and  a  perfectly  solvent  tenant  instead  of  an  insolvent       ^^  ^'• 

ASHWOBTH, 

one.  JBa  parte. 

Appeal  dismissed. 

Solicitors  for  appellant :  CoUyer-BristotOy  Curtis,  Booth,  Birks 
dt  Langley,  for  TitUy  <k  Paver-Crow,  Harrogate. 

Solicitors  for  respondent:    Bum  <k  Berridge,  for    Watson, 
Son  dk  Smith,  Bradford. 

J.  £.  A. 


[IN  THE  COURT  OP  APPEAL.]  C.A. 

In  re  P.  MACPADYEN.  jj^  27 

Ex  parte  THE   VIZIANAGARAM  MINING  COMPANY,        *^3i.'    ' 


LIMITED. 

Bankruptcy — Farinership — Breach  of  Trwt— Director  of  Company  and  Member 
of  Partnership — Mieajtpropriation  of  Company^ t  Assets — Proof  in  respect 
of  distinct  Contracts  —  Joint  and  several  Contract — Joint  and  separate 
Proof— -Bankruptcy  Act,  1883  (46  <fe  47  Vict,  e,  62),  Sched.  IL,  r.  18. 

Where  one  member  of  a  firm,  being  an  express  trustee,  wrongfully 
ooncurs  in  a  misappropriation  by  the  firm  of  the  trust  fund,  proof  may 
be  allowed  against  both  the  joint  estate  of  the  firm  and  the  separate 
estate  of  the  defaulting  trustee ;  and  the  fact  that  the  trust  fund  properly 
came  in  the  first  instance  into  the  hands  of  the  firm  for  a  specific  purpose, 
which  the  firm  omitted  to  fulfil,  makes  no  difference  in  this  respect; 
neither  does  it  make  any  difference  that  the  trust  was  not  express  and 
that  the  member  of  the  firm  had  not  originally  possession  of  the  trust 
fund. 

The  same  principle  must  also  apply  to  every  case  in  which  there  is  a 
fiduciary  relationship  resting  upon  contract,  such  as  that  of  a  promoter, 
agent,  or  director  of  a  company. 

In  re  Parkers,  (1887)  19  Q.  B.  D.  84,  followed  and  approved. 

Appeal  from  a  decision  of  Bigham  J.  refusing  to  allow  a  proof 
against  the  separate  estate  of  one  P.  Macfadyen. 

The  facts,  so  far  as  material,  were  shortly  as  follows : — 
The  Yizianagaram  Mining  Company,  Limited,  was  an  English 
company  incorporated  under  the  Companies  Acts  for  the  purpose 
(amongst  other  things)  of  developing  certain  mining  concessions 
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In  re, 

VlZIANA- 
GARAM 

Mining 
Company, 
Limited, 
Ebb  parte. 


0.  A.  in  India.  The  registered  office  of  the  mining  company  was  in 
1908  London,  and  one  of  its  directors  was  P.  Macfadyen,  who  was 
Maopadtbn,  also  ^^  chairman.  Art.  94  of  the  articles  of  association  of 
the  mining  company  provided  that  the  firm  of  P.  Macfadyen 
&  Co.  should  be  the  general  managers  and  agents  of  the  mining 
company  to  sell  the  ore  of  the  mining  company  upon  commission. 

The  firm  of  P.  Macfadyen  &  Go.  consisted  of  P.  Macfadyen 
and  6.  Arbuthnot,  and  they  carried  on  business  in  partnership 
as  merchants  and  bankers  in  London  under  the  style  of 
''  P.  Macfadyen  &  Co./'  and  at  Madras  under  the  style  of 
"Arbuthnot&Co." 

The  course  of  business  between  the  mining  company  and 
P.  Macfadyen  &  Co.  was  as  follows : — Ore  was  sent  down  from 
the  mines  to  Arbuthnot  &  Co.  at  Madras,  who  shipped  it  to  the 
various  buyers,  the  bills  of  lading  being  made  out  to  Arbuthnot 
&  Co.,  who  lodged  them  with  their  bankers  at  Madras,  and  that 
bank  in  the  ordinary  course  of  business  forwarded  them  to  their 
agents  in  London,  where  they  would  be  at  the  disposal  of 
P.  Macfadyen  &  Co. 

In  October,  1906,  P.  Macfadyen  &  Co.  became  bankrupt.  In 
the  same  month  P.  Macfadyen  died,  and  his  estate  was  being 
administered  under  s.  125  of  the  Bankruptcy  Act,  1888. 

After  the  death  of  P.  Macfadyen  it  transpired  that  he  had 
improperly  pledged  various  bills  of  lading  of  the  mining  com- 
pany's ore  with  his  bankers  for  advances  to  his  firm  of  P.  Mac- 
fadyen &  Co.  to  the  amount  of  18,000{.,  and  this  amount  the 
mining  company  had  had  to  pay  in  order  to  obtain  possession  of 
these  bills  of  lading. 

The  mining  company  accordingly  lodged  a  proof  for  13,000Z. 
against  the  joint  estate  of  P.  Macfadyen  &  Co.,  and  also  a  proof 
for  the  same  amount  against  the  separate  estate  of  P.  Macfadyen. 

The  trustee  in  bankruptcy  rejected  the  proof  against  the 
separate  estate,  and  this  rejection  was  upheld  by  Bigham  J. 

The  mining  company  appealed. 

The  appeal  was  heard  on  July  26  and  27. 


Eldon  BankeSf  K.C.f  and  S.  Lushington,  for  the  appellants. 
This  case  falls  within  r.  18  of  Sched.  II.  to  the  Bankruptcy 
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Act,  1888,  and  the  appellant  company  are  therefore  entitled  to  o.  A. 

prove  against  the  separate  estate  of  P.  Maofadyen  as  well  as  i908 

against  the  partnership  estate.    Macfadyen  obviously  abused  the  MiLOPADYBN, 

confidence  reposed  in  him  by  the  company  as  director,  and  it  ^^  ***• 

makes  no  difference  that  he  was  acting  on  behalf  of  the  firm,  oaram' 

He  had  practically  the  whole  management  of  the  company  in  ^^^^^ 

his  hands.     As  soon  as  he  knew  what  was  going  on  it  was  limitbd, 

Eos  parte, 

his  plain  duty  to  see  that  no  person  and  no  firm  made  an 
improper  use  of  the  securities.  Bigham  J.'s  judgment  seems  to 
shew  that  there  was  no  right  of  proof  against  the  separate  estate 
at  all ;  but  the  company  had  a  clear  right  of  action  against 
Macfadyen  for  what  he  did,  because  he  violated  his  duty 
towards  them,  and  this  breach  of  duty  arose  out  of  contract. 
The  liability  of  a  trustee  in  respect  of  a  breach  of  trust 
is  provable  in  bankruptcy  as  a  Uability  arising  from  a  contract 
to  perform  his  trust,  and  not  from  pure  tort ;  it  is  an  equitable 
debt  or  liability  in  the  nature  of  a  debt :  In  re  Parkers  (1) ; 
Emma  Silver  Mining  Co.  v.  Grant  (2) ;  FjX  parte  Adamson  (8) ; 
Lord  Mountford  v.  Loi*d  Cadogan  (4) ;  Parker  v.  McKenna  (5) ; 
and  as  regards  assets  which  have  been  entrusted  to  his  hands 
or  which  are  under  his  control  a  director  is  a  trustee :  In  re 
Forest  of  Dean  Coal  Mining  Co.  (6)  Probably  Macfadyen's 
action  amounted  to  a  tort  also,  but  it  is  competent  for  the 
company  to  waive  the  tort  and  proceed  on  contract. 

Scrutton,  K.C.,  and  Hansell,  for  the  trustee  in  bankruptcy. 
Rule  18  is  an  exception  to  the  general  rule  against  double 
proof.  The  general  rule  is  that  in  the  case  of  the  bankruptcy  of 
a  firm  and  the  individual  partners  thereof  a  creditor  can  only 
prove  against  one  estate ;  he  must  elect  whether  he  will  rank  as 
a  joint  creditor  or  as  a  separate  creditor :  Lindley  on  Partner- 
ship,  7th  ed.  p.  816.  The  exception  in  r.  18  is  confined  to 
the  case  where  there  is  a  contract  with  the  firm  and  a  separate 
contract  with  the  partner.  Here  the  appellants  employed  the 
firm  as  agents ;  there  was  no  separate  contract  with  any  partner 
in  the  firm.    The  firm  ship  the  ore  and  take  bills  of  lading 

(1)  19  Q.  B.  D.  84.  (4)  (1816)  19  Ves.  636,  638. 

(2)  (1880)  17  Oh.  D.  122,  130.  (6)  (1874)  L.  R.  10  Oh.  96,  116. 

(3)  (1878)  8  Oh.  D.  807,  819.  (6)  (1878)  10  Oh.  D.  460,  463. 
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In  re. 

VlZIiiHiL- 
OABAM 

liiHnro 
compaitt, 
Limited, 
&p  parts. 


0.  A.  making  the  goods  deliverable  to  themselveB,  and  the  firm  borrow 
1908  money  for  their  own  purposes  on  those  bills  of  lading.  Apart 
Maofadteh  ^^^  Macfadyen's  directorship  there  is  a  claim  in  contract 
against  the  firm  and  no  claim  in  contract  against  the  partner. 
The  action  of  Macfadyen  is  the  action  of  a  partner  in  the  firm 
for  the  benefit  of  the  firm.  Then  what  difference  does  it  make 
that  the  man  who  is  carrying  on  the  business  of  the  firm  is  also 
a  director  of  the  company  ?  He  does  not  purport  to  be  acting  as 
director ;  it  was  the  firm's  business  throughout ;  the  firm  alone 
received  those  bills  of  lading  and  dealt  with  them  for  the  firm's 
purposes.  In  In  re  Parker$  (1)  the  property  was  in  the  hands  of 
the  trustee  himself,  and,  further,  that  decision  is  limited  to  the 
case  of  an  express  trustee.  The  distinction  between  a  director 
and  a  trustee  is  insisted  upon  in  Smith  v.  Anderson  (2)  and  in 
In  re  Forest  of  Dean  Coal  Mining  Co.  (8) 

Lushington,  in  reply.    A  director  is  in  the  position  of  a  trustee 
and  is  liable  not  only  for  what  he  puts  into  his  own  pocket,  but 
for  what  in  breach  of  trust  he  pays  to  others :  FlitcroJVs  Case.  (4) 
[He  was  stopped.] 

Cur.  adv.  mU. 


July  81.  Oozbms-Hardy  M.R.  This  is  an  appeal  from  a 
decision  of  Bigham  J.  refusing  to  allow  a  proof  against  the 
separate  estate  of  P.  Macfadyen  for  a  large  sum  in  respect  of 
which  a  proof  has  been  allowed  against  the  joint  estate  of  the 
firm  in  which  P.  Macfadyen  was  a  partner.  [Having  stated  the 
facts  as  above,  his  Lordship  continued  : — ] 

The  general  rule  against  double  proof  must  prevail  unless 
the  case  falls  within  r.  18  of  Sched.  II.  of  the  Bankruptcy 
Act,  1888.  It  is,  I  think,  well  settled  that  if  one  member  of  a 
firm,  being  an  express  trustee,  wrongfully  concurs  in  a  misappro- 
priation by  the  firm  of  the  trust  funds,  a  proof  may  be  allowed 
both  against  the  joint  estate  and  against  the  separate  estate; 
and  it  would  make  no  difference  if  the  trust  funds  properly  came 
into  the  hands  of  the  firm  in  the  first  instance  for  a  specific 
purpose  which  the  firm  omitted  to  fulfil.     The  judgment  of 


(1)  19  Q.  B.  D.  84. 

(2)  (1880)  15  Oh.  D.  247,  276. 


(3)  10  Ch.  D.  450,  453. 

(4)  (1882)  21  Oh.  D.  519,  at  p.  535. 
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Cave  J.  in  In  re  Parkers  (1)  is  a  clear  aathority  on  the  point       0.  a. 
that  r.  18  covers  such  a  case,  and,  so  far  as  I  am  aware,  his        1908 


decision  has  never  been  questioned.  Macfadtbn, 

Can  it  make  any  difference  that  the  trust  was  not  express,  and       ^^  ^' 

VlZIAHA- 

that  the  member  of  the  firm  had  not  originally  possession  of  the 


GAUAM 


trust  fund  ?  I  think  not.    The  same  principle  must  apply  to  every    comvxsy 
case  in  which  there  is  a  fiduciary  relation  resting  upon  contract,     limitbd, 

■Ex  wivtc, 

such  as  a  promoter  or  an  agent ;  nor  can  I  except  the  position  of  a        

director  of  a  company.  It  is  true  that  it  is  not  his  duty  to  have  "mlr  ^ 
the  property  of  the  company  vested  in  him,  and  he  is  not  a 
trustee  of  the  property  of  the  company  unless  it  is  vested  in  him. 
But  it  is  equally  true  that  it  is  his  duty  not  to  apply  to  his  own 
use,  or  to  the  use  of  bis  firm,  property  which  he  knows  to  belong 
to  the  company.  I  entertain  no  doubt  that  in  old  days  a  bill  in 
Chancery  might  have  been  maintained  by  the  company  as 
plaintiff  against  a  director  as  sole  defendant,  alleging  simply 
that  certain  property  of  the  company  had  come  into  the 
possession  or  subject  to  the  control  of  the  defendant,  and 
that  the  defendant  with  full  knowledge  of  the  facts  had  wrong- 
fully and  in  breach  of  his  duty  applied  the  property  to  his  own 
use  or  to  the  use  of  his  firm.  It  would  be  wholly  irrelevant  to 
allege  that  it  did,  or  did  not,  come  into  his  possession  or  subject 
to  his  control  as  director.  If  he  picked  up  in  the  street  bearer 
bonds  which  he  knew  to  belong  to  the  company  and  to  have 
been  dropped  by  a  clerk  on  his  way  to  the  bankers,  he  would  be 
just  as  liable  as  if  the  bonds  had  been  handed  to  himself  for 
delivery.  Whether  he  would  have  been  liable  in  an  action  of 
trover  and  conversion  I  care  not.  He  would  have  been  liable 
and  accountable  in  equity.  If  I  am  right  in  the  view  that,  in  the 
case  I  have  put,  the  director  could  have  been  made  liable  for  a 
breach  of  his  fiduciary  duty  in  a  Court  of  Chancery,  it  seems  to 
follow  that  P.  Macfadyen  was  guilty  of  a  breach  of  trust  towards 
the  company.  He  was  guilty,  not  of  negUgence  in  not  safe- 
guarding the  interests  of  the  company,  but  of  actual  and  active 
dealing  with  the  bills  of  lading  in  a  manner  which  he  knew  to  be 
wrongful.  The  case  falls  within  the  principle  of  In  re  Parkers  (1), 
and  double  proof  ought  to  be  allowed. 

(1)  19  Q.  B.  D.  84. 
Vol.  n.  1908.  3  1  2 
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C.  A.  The  settled  practice  which  allows  a  proof  in  bankruptcy  in 

1908       respect  of  a  breach  of  trust  shews,  what  cannot  really  admit  of 
Maofadtkn  ^oubt,  that  the  liability  of  a  trustee  for  breach  of  trust  is  founded 
In  re.      on  contract  and  not  on  tort. 
^JfA^M "        Bigham  J.  stated  that  he  felt  great  doubt.    With  the  utmost 
Co^^L^     respect,  I  think  he  was  wrong  in  considering  that,  as  Macfadyen 
Limited,'    had  no  duty  to  deal  with  these  bills  of  lading  in  his  cliaracter  of 
-flfT  '    director,  that  duty  being  imposed  upon  his  firm,  he  was  therefore 
^^^^^^^y  not  accountable  to  the  company  for  a  breach  of  trust. 
In  my  opinion  the  appeal  must  be  allowed. 

Fabwbll  L.J.  No  double  proof  is  allowed  for  debts  in  respect 
of  which  the  debtor  is  jointly  and  severally  liable,  unless  r.  18 
of  Sched.  U.  of  the  Bankruptcy  Act,  1888,  applies. 

In  the  present  case  Macfadyen  was  a  member  of  the  firm  of 
P.  Macfadyen  &  Co.,  and  as  such  was  liable  for  the  bills  of 
lading  which  were  transmitted  to  his  firm  in  their  capacity  of 
agents  of  the  company ;  but  Macfadyen  was  also  a  sole  contractor 
within  the  meaning  of  the  rule,  because  he  was  a  director  of  the 
company,  and  as  such  stood  in  a  fiduciary  relation  to  the  com- 
pany— a  relation  founded  on  contract  quite  distinct  from  the 
contract  binding  him  as  a  member  of  the  firm.  It  is  plain  that 
contract  lies  at  the  root  of  the  liability  of  every  person  of  whom 
it  can  be  rightly  predicated  that  he  stands  in  a  fiduciary  relation 
to  another,  whether  such  person  be  called  trustee,  promoter, 
fiduciary  agent,  or  otherwise. 

In  Emma  Silver  Mining  Co.  v.  Grant  (1),  which  was  a  claim 
against  a  promoter  for  secret  profit,  Jessel  M.B.  says  (2) :  "Besides, 
this  sum  of  money  does  arise  from  a  contract — that  is  to  say,  a 
contract  of  agency,  or  promotion,  or  trusteeship — call  it  what  you 
like.  Under  that  contract  he  became  liable  for  the  sum  he 
received  in  that  character ;  and  he  is  liable  to  account  for  it  by 
reason  of  that  contract.  It  seems  to  me  a  clear  case  arising 
from  contract.  The  liberty  given  in  the  old  form  of  decree  in 
the  Court  of  Chancery,  to  prove  against  the  estate  of  a  bank- 
rupt trustee,  was  always  put  on  the  ground  that  the  trustee 
contracted  to  perform  his  trust,  and  therefore  his  liability  was 
(1)  17  Ch.  D.  122.  (2)  Ibid,  at  p.  130. 
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always  treated  as  a  liability  arising  from  a  contract,  and  not 
from  what  I  will  call  pure  tort."    And  James  L.J.  in  Ex  parte 
Adamson  (1)  says :  "  But,  in  truth,  the  proof  is  not  for  the  fraud  macfadten, 
or  for  the  tort.    The  Court  of  Chancery  never  entertained  a      ^^^^' 

VlZIANA- 


suit  for  damages  occasioned  by  fraudulent  conduct  or  for  breach 
of  trust.  The  suit  was  always  for  an  equitable  debt  or  liability 
in  the  nature  of  debt.  It  was  a  suit  for  the  restitution  of  the 
actual  money  or  thing,  or  value  of  the  thing,  of  which  the  cheated 
party  had  been  cheated." 

The  relation  of  a  director  to  his  company  is  twofold :  under 
some  circumstances  he  is  a  trustee,  under  others  he  is  an  agent. 
In  this  case  he  falls  clearly  within  the  category  of  trustee  as 
defined  by  Lindley  L.J.  in  In  re  Lands  Allotment  Co,  (2) : 
''Although  directors  are  not,  properly  speaking,  trustees,  yet 
they  have  always  been  considered  and  treated  as  trustees  of 
money  which  comes  to  their  hands  or  which  is  actually  under 
their  control." 

The  bills  in  this  case  were  the  property  of  the  company  and 
were  undoubtedly  under  the  actual  control  of  the  bankrupt 
director.  The  case  is,  in  my  opinion,  undistinguishable  from 
In  re  Parkers  (8),  and  that  case,  in  my  opinion,  was  rightly 
decided. 


GAEAM 

Mining 

GOMPANT, 

Limited, 
£^  parte, 

FftrweUL.J. 


Kennedy  L.J.  In  my  opinion  the  judgment  of  Bigham  J.  in 
the  present  case  ought  not  to  be  affirmed.  There  is  a  general 
rule  against  double  proof.  In  order  to  bring  a  case  within  the 
special  provisions  of  r.  18  of  Sched.  II.  of  the  Bankruptcy 
Act,  1888,  there  must  be  proved  a  contract  with  those  on  whose 
joint  estate  it  is  sought  to  prove,  and  of  course  a  breach  of  that 
contract,  and,  further,  a  contract  with  the  person  on  whose 
separate  estate  it  is  sought  to  prove,  and  a  breach  of  that 
contract.  In  the  case  of  In  re  Parkers  (8)  it  was  held  by  Cave  J. 
that  there  was  such  a  right  of  proof  where  the  separate  estate 
was  that  of  a  trustee  of  a  marriage  settlement,  and  the  joint 
estate  was  that  of  a  firm  of  solicitors  into  whose  hands  the 
moneys  had  come  for  the  purposes  of  investment  on  mortgage, 

(1)  8  Oh.  D.  807,  at  p.  819.  (2)  [1894]  1  Oh.  616,  at  p.  631. 

(3)  19  a  B.  D.  84. 
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In  re, 

VlZIANA- 
OABAM 

Mining 
Company, 
Limited, 
£x  parte, 

KdKnedy  L.  J. 


c.  A.  and  who  bad  improperly  applied  moneys  forming  part  of  those 
1908  trust  funds.  In  his  judgment  at  p.  87  of  the  report  the  learned 
Maopadtbn^  judge  quotes  and  recognizes  earlier  authorities  shewing  that  the 
liability  of  an  express  .trustee  arises  out  of  a  contract  which 
springs  from  that  trustee  having  undertaken  the  trust.  Now  there 
is  no  question  here  that  P.  Macfadyen  was,  with  his  partner, 
guilty  of  dealing  improperly  with  the  bills  of  lading  which  were 
the  indicia  of  the  property  of  the  firm  of  which  he  was  a 
director,  the  goods  having  been  shipped  to  London,  and  being 
goods  with  which  neither  P.  Macfadyen  nor  his  partner  were 
justified  in  dealing  as  they  did. 

The  only  question  that  remains  is  whether,  in  regard  to  the  legal 
position  and  responsibilities  of  a  director  such  as  P.  Macfadyen 
was,  they  are  or  are  not  so  far  identical  with  those  of  a  trustee, 
as  recognized  in  the  judgment  of  Cave  J.,  that  they  do  impliedly 
involve  a  contractual  duty  on  the  part  of  the  director  arising  out 
of  his  undertaking  the  office  of  director.  Had  he  been  a  trustee 
under  an  express  trust  according  to  the  judgment  which  has 
been  cited,  and  which  is  unquestioned  and  in  which  we  all 
entirely  agree,  there  could  be  no  doubt  of  this  having  been  a 
case  in  which,  under  r.  18  of  Sched.  II.,  there  would  have 
been  a  right  in  the  company  of  double  proof.  It  seems  to  me 
that  we  ought  to  hold  that  there  is  such  an  identity. 

There  are,  of  course,  distinctions  between  a  director  and 
a  trustee  which  were  pointed  out  by  James  L.J.  in  Smith  v. 
Anderson.  (1)  But,  as  I  understand  the  law,  "  the  liability  of 
a  director  for  the  misapplication  by  him  of  the  money  of  the 
company  closely  resembles  the  liability  of  a  trustee  for  a  breach 
of  trust,  and  is  indeed  often  designated  as  such."  Those  are  the 
words  of  Lord  Lindley  at  p.  527  of  the  first  volume  of  his  book 
on  the  Law  of  Companies  ;  and  in  MarzettVa  Case  (2)  Cotton  L.J. 
laid  down  the  law  that  directors  are  *'  confidential  agents  with 
the  liabilities  of  trustees,  but  having  a  large  discretion."  It 
appears  to  me,  therefore,  that  if  in  each  case  there  is  a  con- 
tractual liability,  and  if,  as  in  the  present  case,  the  director  has 
not  only  been  guilty  of  negligence  but  of  an  active  breach  of 
trust  in  regard  to  the  property  of  his  company,  there  is  a 
(1)  15  Oh.  D.  247,  at  p.  275.  (2)  (1880)  42  L.  T,  206,  209, 
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right  to  prove  against  his  separate  estate  as  well  as  a  right  to       c.  A. 
prove  in  the  joint  estate  of  those  with  whom  as  a  partner  he        1908 
co-operated  in  the  commission  of  the  wrong  which  was  also  a  maofadtmt 
breach  of  contract. 

Appeal  allowed. 

Solicitors :  Freshfields  ;  Stibbard^  Oibsan  <t  Co. 

W.  0.  D. 


In  re. 

VIZIAKA- 
OABAM 

MnfiKo 

COMPAKY, 
LmiTKD. 
Ebb  parte. 


\m  THE  OOUET  OF  APPEAL.] 
BAKER  V.  SNELL. 

Savage  Dog — Pere&iuxl  Ir^'ury — Liability  of  Owner — Scienter — Intervening  Act  . 
0/  Third  Pereon — Remoteneea  of  Damage — Matier  and  Servant — Scope  of 
Employment, 

The  owner  of  a  dog  known  by  him  to  be  sayage  entrusted  it  to  the 
care  of  a  servant,  who  incited  it  to  attack  the  plainti£f,  and  thereupon 
the  dog  bit  the  plaintiff,  who  brought  an  action  against  the  owner  in 
the  county  court  for  damages.  The  county  court  judge  haying  non- 
suited the  plaintiff : — 

HM^  that  the  action  must  go  down  for  a  new  trial  on  the  groimd  that 
the  question  whether  the  servant  was  acting  within  the  scope  of  his 
employment  ought  to  have  been  left  to  the  jury,  and  by  Cozens- 
Hardy  M.B.  and  Fani^ell  L.J.  (Kennedy  L. J.  dissenting)  on  the  further 
groxmd  that  a  person  keeping  an  animal  fene  naturae,  or  an  animal 
mansuetee  naturae  which  is  known  to  him  to  be  savage,  is  answerable 
in  damages  for  any  harm  done  by  the  animal,  even  though  the 
immediate  cause  of  the  injury  is  the  intervening  voluntary  act  of  a 
third  person. 

Decision  of  Divisional  Court,  [1908]  2  E.  B.  352,  a£Srmed« 

Appeal  from  the  Divisional  Court   (Ghannell  and   Sutton 

JJ.).  (1) 

The  plaintiff  was  a  housemaid  in  the  employment  of  the 
defendant,  a  lieensed  victualler.  The  defendant  kept  upon  his 
premises  a  dog  which  was  known  by  Jiim  to  be  savage.  It  was  the 
duty  of  the  defendant's  potman  to  let  the  dog  out  early  in  the 
morning,  and  then  chain  it  up  again  before  the  plaintiff  and 
the  barmaids  came  downstairs.    On  the  occasion  in  question 

(1)  Ante,'p.  362. 


C.  A. 
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c.  A.       the  potman  brought  the  dog  into  the  kitchen,  where  the  plaintiff 
1908       and  the  barmaids  were  at  breakfast,  and  said,  "  I  wiU  bet  the 
Bakbb     dog  will  not  bite  any  one  in  the  room."    He  then  let  the  dog  go 
Shul.      ^^^  ^^^*  *'  ^^  ^*'  Bob."  •  The  dog  then  flew  at  the  plaintiff  and 
bit  her.    It  had  previously  bitten  the  plaintiff  and  other  persons 
to  the  defendant's  knowledge.    The  plaintiff  thereupon  com- 
menced this  action  for  damages  in  the  Bow  County  Court.    The 
county  court  judge  held  that  the  act  of  the  potman  was  in  fact 
an  assault,  for  which  the  defendant  was  not  liable,  and  he 
accordingly  nonsuited  the  plaintiff.    The  plaintiff  appealed,  and 
the  Divisional  Court  ordered  a  new  trial,  Ghannell  J.  on  the 
ground  that  it  was  a  question  for  the  jury  whether  the  potman 
was  acting  within  the  scope  of  his  employment,  Sutton  J.  on 
the  ground  that  the  owner  of  an  animal  known  to  him  to  be 
savage  keeps  it  at  his  peril  and  is  liable  for  any  injury  done  by 
it,  even  though  the  injury  is  directly  brought  about  by  the  wilful 
act  of  a  third  person. 
The  defendant  appealed. 

McCaUf  K.C.  (with  him  Abinger),  for  the  defendant.  1.  The 
potman  in  setting  the  dog  on  to  the  plaintiff  was  guilty  of  a  clear 
departure  from  duty  which  could  not  make  his  master  liable ;  he 
was  acting  outside  the  scope  of  his  authority,  and  the  master  can 
be  under  no  greater  liability  than  if  the  act  had  been  done  by  a 
stranger :  CheBhire  v.  Bailey  (I) ;  Sanderson  v.  CoUins.  (2) 

2.  The  owner  of  a  ferocious  dog  is  only  bound  to  take  reason- 
able care  that  people  shall  not  be  hurt ;  there  is  no  case  which 
says  that  the  owner  is  liable  where  the  immediate  cause  of  the 
injury  is  the  unauthorized  and  criminal  act  of  a  third  party. 

[Farwbll  L.J.  referred  to  Fletcher  v.  Rylands.  (8)  ] 

It  may  be  that  the  liability  of  the  owner  of  a  ferocious  dog  is 
not  so  high  as  that  of  the  owner  of  an  undomesticated  animal  of  a 
naturally  dangerous  class.  FUbu/m  v.  People's  Pala/;e  and  A  quarium 
Co.  (4)  is  not  inconsistent  with  this  view.  In  May  v.  Burdett{B), 
on  which  Sutton  J.  relied,  the  mind  of  the  Court  was  not  directed 

(1)  [1905]  1KB.  237,  245.  L.  E.  3  H.  L.  330. 

(2)  [1904]  1  K.  B.  628.  (4)  (1890)  25  a  B.  D.  258. 

(3)  (1866)  L.  E.  1  Ex.  265;  (1868)  (5)  (1846)  9  Q.  B.  101. 
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to  the  case  of  an  injury  directly  resulting  from  the  criminal  act  o.  A. 
of  a  third  party.  Here  the  immediate  cause  of  the  injury  was  1908 
the  assault  of  the  potman.     [He  also  referred  to  Barnes  v.      bakbb 

Profvmo,  for  the  plaintiff  The  wrong  consists  in  keeping  the 
animal  after  knowledge  of  its  vicious  propensities.  If  the  owner 
of  the  animal  knows  that  it  is  savage  he  keeps  it  at  his  peril, 
and  if  the  animal  does  any  mischief  the  injured  party  can 
maintain  an  action  for  damages  against  him  without  proof  of 
negligence ;  the  scienter  is  the  gist  of  the  action :  Nichols  v. 
Marsland(2) ;  Rylands  v.  Fletcher  (8) ;  Smith  v.  Pelah  (4)  :  Stiie$ 
V.  Cardiff  Steam  Navigation  Co.  (6) ;  May  v.  Burdett  (6) ;  Jackson 
V.  Smithson.  (7)  In  Smith  v.  Pelah  (4)  it  was  ruled  by  Lee  C.  J. 
that  if  a  person  kept  a  dog  after  notice  that  it  had  bitten  a  man 
an  action  would  lie  against  him  at  the  suit  of  a  person  who  was 
bitten  *'  though  it  happened  by  such  person's  treading  on  the 
dog's  toes,  for  it  was  owing  to  his  not  hanging  the  dog  on  the 
first  notice."  The  only  case  in  which  the  owner  of  a  dog  has 
been  held  not  liable  after  notice  that  it  was  fierce  is  Brook  v. 
Copeland  (8),  where  the  defendant,  a  carpenter,  kept  a  dog  for 
the  protection  of  his  yard  and  let  him  loose  at  night,  and  the 
plaintiff,  who  was  the  defendant's  foreman,  went  to  the  yard 
at  night,  after  it  was  shut  up,  and  got  bitten ;  and  no  doubt 
where  the  injury  is  due  to  the  wanton  act  of  a  person  going  into 
the  cage  or  kennel  where  the  dangerous  animal  was  confined 
the  owner  would  not  be  liable.  Although  there  is  no  decision 
precisely  in  point,  the  authorities  seem  to  shew  that  the  liability 
of  the  owner  extends  to  a  case  where  the  immediate  cause  of 
the  injury  is  the  intervening  act  of  a  third  party.  Even  apart 
from  this  proposition  the  case  ought  to  go  down  for  a  new  trial, 
for  it  may  well  have  been  that  the  dog  would  have  bitten  the 
plaintiff  although  it  had  not  been  set  on. 

Ahinger,  in  reply.      Smith  v.  Pelah  (4l)  is    disapproved    in 
Charlwood  v.  Qrieg.  (9) 

(1)  (1907)  96  L.  T.  680.  (5)  (1864)  33  L.  J.  (aB.)  310. 

(2)  (1875)  L.  K  10  Ex.  255,  260;  (6)  9  Q.  B.  101,  111,  112. 
(1876)  2  Ex.  D.  1.  (7)  (1846)  15  L.  J.  (Ex.)  311. 

(3)  L.  E.  3  H.  L.  330,  339.  (8)  (1794)  1  Eep.  203. 

(4)  (1747)  2  Str.  1264.  (9)  (1851)  3  Oar.  &  K.  46. 
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c.  A.  Gozbns-Hardy  M.B.    This  is  an  appeal  from  a  decision  of  the 

1908  Divisional  Court  directing  a  new  trial  of  an  action  commenced 
P  ^j^  in  the  county  court  by  a  young  woman  who  had  been  bitten  by 
JD.  ^  a  dog  owned  by  her  master  and  known  by  that  master  to  be 
ferocious  and  given  to  bite.  [The  Master  of  the  Bolls  stated  the 
facts  and  continued: — "]  The  learned  county  court  j  udge  nonsuited 
the  plaintiff  on  the  ground  that  the  conduct  of  the  barman  who 
had  the  dog  in  charge  amounted  to  an  assault  by  him.  In  the 
Divisional  Court  both  the  learned  judges  thought  that  there  had 
not  been  a  satisfactory  trial  and  that  the  action  must  go  down 
for  a  new  trial.  Channell  J.  based  his  decision  on  the  ground 
stated  in  the  following  passage :  ''  The  potman  was  the  defen- 
dant's servant,  and  was  entrusted  by  him  with  the  custody  of 
the  dog.  Instead  of  performing  his  duty  of  keeping  the  dog 
securely,  he  incited  it  to  fly  at  the  plaintiff.  The  question 
whether  the  defendant  is  liable  for  that  depends  upon  whether 
the  man's  wrongful  act  was  done  in  the  course  of  his  employment, 
or  whether  it  was  done  for  purposes  of  his  own.  If  it  could  be 
shewn  that  the  man  did  it  maliciously  to  gratify  some  grudge 
against  the  plaintiff,  his  master  would  not  be  liable.  But  there 
was  no  evidence  of  that.  In  my  view  the  potman's  act  amounted 
to  nothing  more  than  a  foolish  and  wanton  act  done  in  neglect  of 
his  duty  to  keep  the  dog  safe ;  and  if  that  is  the  right  view,  the 
defendant  would  be  responsible.  But  the  question  is  one  of  fact 
which  ought  to  have  been  left  to  the  jury."  I  entirely  adopt  that 
view,  and  that,  no  doubt,  is  in  itself  a  sufficient  reason  for 
affirming  the  decision  of  the  Court  below,  but  as  a  matter  of 
wider  interest  has  been  raised,  and  as  it  has  been  dealt  with  by 
both  Channell  and  Sutton  JJ.,  I  think  it  right  to  state,  shortly, 
my  view  on  the  point.  If  a  man  keeps  an  animal  whose  nature 
is  ferocious,  or  an  animal  of  a  class  not  generally  ferocious,  but 
which  is  known  to  the  owner  to  be  dangerous,  is  the  owner  of 
that  animal  liable  only  if  he  neglects  his  duty  of  keeping  it 
safe  or  is  negligent  in  the  discharge  of  that  duty,  or  is  he  bound 
to  keep  it  secure  at  his  peril  ?  In  my  opinion  the  latter  is  the 
correct  proposition  of  law,  and  I  think  that  it  is  not  open  to  the 
Court  to  decide  the  other  way.  In  1846,  in  May  v.  BurdeU{l), 
(1)  9  Q.  B.  101,  111,  112. 
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the  law  was  laid  down  by  the  Court  of  Queen's  Bench  in  the  ease       o.  A. 
of  a  monkey.    The  action  was  brought  by  a  man  and  his  wife  to     '  i908 
recover  damages  for  a  bite  to  the  female  plaintiff,  and  the  declara-      bIkbb 
tion  stated  that  the  defendant  wrongfully  kept  a  monkey,  well      g„^ 

knowing  that  it  was  of  a  mischievous  and  ferocious  nature  and        

used  and  accustomed  to  attack  and  bite  mankind,  and  that  it  was  ^'^^ 
dangerous  to  allow  it  to  be  at  large,  and  that  the  monkey,  whilst 
the  defendant  kept  the  same  as  aforesaid,  did  attack,  bite,  and 
injure  the  female  plaintiff.  The  case  was  elaborately  argued. 
Lord  Denman  0.  J.,  delivering  the  judgment  of  the  Court,  said  (1) : 
''A  great  many  cases  and  precedents  were  cited  upon  the 
argument :  and  the  conclusion  to  be  drawn  from  them  appears 
to  us  to  be  that  the  declaration  is  good  upon  the  face  of  it ;  and 
that  whoever  keeps  an  animal  accustomed  to  attack  and  bite 
mankind,  with  knowledge  that  it  is  so  accustomed,  is  prima  facie 
liable  in  an  action  on  the  case  at  the  suit  of  any  person  attacked 
and  injured  by  the  animal,  without  any  averment  of  negligence 
or  default  in  the  securing  or  taking  care  of  it.  The  gist  of 
the  action  is  the  keeping  the  animal  after  knowledge  of  its 
mischievous  propensities."  And  again,  at  the  end  of  his  judg- 
ment, after  referring  to  a  passage  in  Hale's  Pleas  of  the  Crown, 
vol.  1,  p.  4d0b,  he  says : ''  It  was  said,  indeed,  further,  on  the  part  of 
the  defendant,  that,  the  monkey  being  an  animal  ferae  naturae, 
he  would  not  be  answerable  for  injuries  committed  by  it,  if 
it  escaped  and  went  at  large  without  any  default  on  the  part 
of  the  defendant,  during  the  time  it  had  so  escaped  and  was 
at  large,  because  at  that  time  it  would  not  be  in  his  keeping 
nor  under  his  control :  but  we  cannot  allow  any  weight  to 
this  objection:  for,  in  the  first  place,  there  is  no  statement 
in  the  declaration  that  the  monkey  had  escaped,  and  it  is 
expressly  averred  that  the  injury  occurred  whilst  the  defendant 
kept  it :  we  are  besides  of  opinion,  as  already  stated,  that  the 
defendant,  if  he  would  keep  it,  was  bound  to  keep  it  secure  at  all 
events."  The  next  case  in  point  of  time  was  Jackson  v. 
Smiihson  (2),  which  raised  the  point  in  a  very  neat  form.  The 
action  was  brought  by  a  husband  and  wife  for  injury  to  the  wife, 
and  the  declaration  alleged  that  the  defendant  did  wrongfully  and 
(1)  9  a  B.  101,  at  p.  110.  (2)  15  L.  J.  (Ex.)  811. 
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c.  A.       injnrioiisly  keep  a  certain  ram,  lie  (the  deiandanl)  weU  knowing 
1906       that  the  said  ram  then  was  and  eontiniied  to  be  prone  and  need 
Bjuna      uid  aeenetomed  to  attack,  butt,  and  injure  mankind.    There  was 
no  allegation  of  negligence,  no  allegatkm  beyond  th]8»  that  the 
defendant  knew  that  the  ram  was  prone  and  need  and  aceoatomed 
v.a^~*  to  attack  and  injure  mankind,  and  that  he  wrongfully  kept  it. 
Judgment  was  given  in  fayonr  of  the  plaintiff  at  the  awriieH,  and 
a  mle  nisi  was  obtained  to  arrest  the  judgment  on  the  groond 
that  the  deelaratum  was  bad  for  omitting  to  a^er  that  the 
defendant  negligently  kept  the  nm.    The  matter  came  b^ore 
the  Coort  of  Exchequer,  consisting  of  Pollock  C3.  and  Alderaon 
and  Piatt  BB.     PoUock  C.B.  said:    "The  case  of   JUay    ▼. 
Bwrdett  (l),in  the  Queen's  Bench,  is  decisive,  and  we  mnst  leave 
the  parties  to  go  to  a  Court  of  emv,if  they  think  that  they  have 
any  groond  for  reversing  oor  judgment,  by  which  this  role  is 
discharged."    Alderson  B.  said :  ''  I  am  of  the  same  opinion,  and 
think  that  we  are  bound  by  that  caseu    I  can  see  no  distinction 
between  the  case  of  an  animal  which  breaks  through  the  tamennnn 
of  its  nature,  and  is  known  to  be  fierce,  and  one  that  is  fere 
natune."    Piatt  B.  said :    ''  No  doubt  a  man  has  a  right  to  keep 
an  animal  which  is  fere  nature,  and  no  <me  has  a  right  to 
interfere  with  him  in  doing  so,  until  some  mischief  hiypens; 
but  as  soon  as  it  has  done  an  injuiy,  then  the  keeping  it 
becomes,  as  regards    that   person,  an  act    for  which    he    is 
responsible."    The  matter  came  up  again,  not  directly,  but  in  a 
shape  which  led  to  some  obeervations  by  the  Court,  in  Nickels  ▼. 
Mardand,  (2)    It  was  held  there  that  a  man  who  stores  water  on 
his  own  land,  and  uses  all  reasonable  care  to  keep  it  safdy  there, 
is  not  liable  to  an  action  for  an  escape  of  the  water  which  injures 
his  neighbour  if  the  escape  be  caused  by  an  agent  beyond  his 
controL    The  judgment  of  the  Court  in  that  case,  which  con- 
sisted of  Kelly  C.B.  and  Bramwell  and  Cleasby  BB.,  was  delivered 
by  Bramwell  B.,  and  the  whole  reasoning  of  the  judgment  aeema 
so  apt  that  I  thinklought  torefertoitin  some  detaiL    Heaays: 
"  What  has  the  defendant  done  wrong?     What  riglit  of  the 
plaintiff  has  she  infringed?    She  has  done  nothing  wrong,  iiN» 
has  infringed  no  right.    It  is  not  the  defendant  who  let  loose  the 
(1)  9  Q.  B.  101.  (2)  U  B.  10  Sx.  Sfti. 
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water  and  sent  it  to  deBtroy  the  bridges.  She  did  indeed  store  c.  A. 
it,  and  store  it  in  such  quantities  that,  if  it  was  let  loose,  it  1908 
would  do,  as  it  did,  mischief.  But  suppose  a  stranger  let  bakbb 
it  loose,  would  the  defendant  be  liable?  If  so,  then,  if  a  g^^Jj^j^ 
mischievous  boy  bored  a  hole  in  a  cistern  in  any  London  — 
house,  and  the  water  did  mischief  to  a  neighbour,  the  ^^^ 
occupier  of  the  house  would  be  liable.  That  cannot  be." 
Then,  after  saying  that  for  such  a  question  there  was  no  differ- 
ence between  a  reservoir  and  a  stack  of  chimneys,  he  continued : 
"  The  water  is  no  more  a  wild  or  savage  animal  than  the  bricks 
while  at  rest,  nor  more  so  when  in  motion."  And  later  in  his 
judgment  he  says :  '^  This  case  differs  wholly  from  Fletcher  v. 
Rylands.  (1)  There  the  defendant  poured  the  water  into  the 
plaintiff's  mine.  He  did  not  know  he  was  doing  so ;  but  he  did 
it  as  much  as  though  he  had  poured  it  into  an  open  channel 
whiich  led  to  the  mine  without  his  knowing  it.  Here  the  defen- 
dant merely  brought  it  to  a  place  whence  another  agent  let  it 
loose.  I  am  by  no  means  sure  that  the  likeness  of  a  wild 
animal  is  exact.  I  am  by  no  means  sure  that,  if  a  man  kept 
a  tiger,  and  lightning  broke  his  chain  and  he  got  loose  and  did 
mischief,  the  man  who  kept  him  would  not  be  liable.  But  this 
case,  and  the  case  I  put  of  the  chimneys,  are  not  cases  of 
keeping  a  dangerous  beast  for  amusement,  but  of  a  reasonable 
use  of  property  in  a  way  beneficial  to  the  community.  I  think 
this  analogy  has  made  some  of  the  difficulty  in  this  case." 
That  case  came  before  the  Court  of  Appeal  (2),  where  Mellish  L.J., 
delivering  the  judgment  of  the  Court,  says :  **  The  ordinary  rule 
of  law  is  that,  when  the  law  creates  a  duty  and  the  party  is 
disabled  from  performing  it  without  any  fault  of  his  own,  by 
the  act  of  God,  or  the  King's  enemies,  the  law  will  excuse  him ; 
but  when  a  party  by  his  own  contract  creates  a  duty,  he  is 
bound  to  make  it  good  notwithstanding  any  accident  by  inevit- 
able necessity.  We  can  see  no  good  reason  why  that  rule 
should  not  be  applied  to  the  case  before  us.  The  duty  of 
keeping  the  water  in  and  preventing  its  escape  is  a  duty  imposed 
by  the  law,  and  not  one  created  by  contract.  If,  indeed,  the 
making  a  reservoir  was  a  wrongful  act  in  itself,  it  might  be  right 
(1)  L.  E.  10  Ex.  255.  (2)  L.  R  2  Ex.  D.  1. 
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0.  A.  to  hold  that  a  person  could  not  escape  from  the  consequences  of 
1908  his  own  wrongful  act."  If  it  be  true,  as  I  think  it  is,  that  it  is  a 
^BAjm^  wrongful  act  for  a  person  to  keep  an  animal  which  he  knows 
«•  to  be  dangerous,  that  is  an  authority,  not  merely  of  the  Court 
—  of  Exchequer,  but  also  of  the  Court  of  Appeal,  that  the  person 
iLB.  SO  keepmg  it  is  liable  for  the  consequences  of  his  wrongful  act, 
even  though  the  immediate  cause  of  damage  is  the  act  of  a  third 
party.  The  case  of  FiUmm  v.  People' 9  Palace  and  Aquarium  Co.  (1) 
is  also  a  strong  authority  for  the  same  proposition.  In  that 
case  the  action  was  brought  to  recover  damages  for  injuries 
sustained  by  the  plaintiff  by  his  being  attacked  by  an  elephant 
which  was  the  property  of  the  defendants  and  was  being 
exhibited  by  them.  The  defendants  did  not  know  the  elephant 
to  be  dangerous,  but  they  were  nevertheless  held  liable  because 
the  elephant  was  of  a  class  of  animals  which  were  dangerous 
,  by  nature.  Lord  Esher  said  in  his  judgment  in  that  ease  that 
the  law  recognized  two  distinct  classes  of  animals,  animals  which 
were  dangerous  by  nature  and  animals  which  were  generally 
not  dangerous ;  but  where  animals  of  the  latter  class  were 
dangerous  to  the  owner's  knowledge,  he  put  them  into  the  same 
class  as  animals  which  were  dangerous  by  nature.  Then,  after 
referring  to  certain  descriptions  of  animals  which  were  not 
dangerous,  he  continued :  ''  Unless  an  animal  is  brought  within 
one  of  these  two  descriptions — that  is,  unless  it  is  shewn  to 
be  either  harmless  by  its  very  nature,  or  to  belong  to  a  class 
that  has  become  so  by  what  may  be  called  cultivation — ^it  falls 
within  the  class  of  animals  as  to  which  the  rule  is,  that  a  man 
who  keeps  one  must  take  the  responsibility  of  keeping  it  safe. 
It  cannot  possibly  be  said  that  an  elephant  comes  within  the 
class  of  animals  known  to  be  harmless  by  nature,  or  within 
that  shewn  by  experience  to  be  harmless  in  this  country,  and 
consequently  it  falls  within  the  class  of  animals  that  a  man 
keeps  at  his  peril,  and  which  he  must  prevent  from  doing  injury 
under  any  circumstances,  unless  the  person  to  whom  the  injury 
is  done  brings  it  on  himself."  On  these  authorities,  and  in 
accordance  with  what  in  my  judgment  is  settled  law,  I  think  that 
the  matter  ought  to  go  down  for  a  new  trial,  not  merely  on  the 
(1)  26  Q.  B.  D.  258. 
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ground  stated  by  Channell  J.,  though  I  agree  that  is  sufficient,  c.  A. 

but  also  on  the  ground  as  to  which  he  expressed  some  doubt,  1908 

but  on  which  Sutton  J.  appears  to  have  based  his  decision.  BAKim 


Fabwbll  L.J.  I  agree.  I  take  the  same  view  as  Channell  J. 
did  as  regards  the  potman's  authority,  but  I  do  not  agree  with 
him  in  thinking  that  the  liability  of  the  keeper  of  a  savage 
animal  does  not  extend  to  damage  directly  brought  about  by  the 
intervening  voluntary  act  of  a  third  party.  Sutton  J.  also  did 
not  agree  with  him,  because  he  bases  his  judgment  upon  May  v. 
Burdett.  (1)  The  cases,  in  my  opinion,  establish  that  the  law  recog- 
nizes two  classes  of  animals — ^animals  fersB  naturas  and  animals 
mansuetsB  naturse.  Any  animal  of  the  latter  class  when  known  to 
its  owner  to  be  dangerous  falls  within  the  former  class,  and  any  one 
who  keeps  an  animal  of  that  nature  does  a  wrongful  act  and  is 
liable  for  the  consequences  under  whatever  circumstances  arising, 
except  where  the  plaintiff  by  his  own  conduct  has  brought  the 
injury  upon  himself.  That  is  laid  down  in  Jackson  v.  Smithson.  (2) 
The  exact  point  of  that  decision  was  that  an  action  for  injury 
caused  by  a  ram  known  to  its  owner  to  be  dangerous  would  lie 
without  any  averment  of  negligence,  because  the  wrongful  act 
was  keeping  a  savage  beast.  The  same  principle  was  laid  down 
by  Lord  Denman  in  May  v.  Bvrdett.  (1)  Lord  Denman  in  his 
judgment  refers  with  approval  to  a  passage  in  Hale's  Fleas  of 
the  Grown,  vol.  1,  p.  480b,  which  concludes  as  follows:  ''And 
therefore  in  case  of  such  a  wild  beast,  or  in  case  of  a  bull  or 
cow,  that  doth  damage,  where  the  owner  knows  of  it,  he  must 
at  his  peril  keep  him  safe  from  doing  hurt,  for  though  he  use 
his  diligence  to  keep  him  up,  if  he  escape  and  do  harm,  the 
owner  is  liable  to  answer  damages."  It  appears  to  me  to  be 
absolutely  immaterial  if  the  keeper  of  a  dangerous  animal  keeps 
it  at  his  own  peril  in  all  circumstances  whether  the  injury  arises 
from  the  actual  negligence  of  the  owner  or  from  the  act  of  a 
third  person.  The  wrong  is  in  keeping  the  fierce  beast,  and 
the  person  who  keeps  it  is  prima  facie  responsible  for  the  injury 
arising  from  his  wrongful  act,  and  such  prima  facie  responsibility 
can  be  got  rid  of  only  in  the  manner  pointed  out  by  Blackburn  J., 

(1)  9  Q.  B.  101.  (2)  15  L.  J.  (Ex.)  311. 
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c.A.  namely,  by  shewing  that  the  escape  was  dae  to  the  plaintiff's 
1908  own  default,  or  perhaps  was  caused  by  vis  major  or  the  act  of 
God.    The  wrongful  act  of  a  third  person  is  no  defence. 


Bakxb 

V. 

Snsll. 


EsNNBDT  L.J.  This  case  I  agree  should  go  down  for  a  new 
trial.  But  I  desire  to  add,  in  regard  to  certain  other  points  which 
have  been  dealt  with  both  here  and  in  the  Court  below,  that,  as 
at  present  advised,  I  agree  with  the  view  of  Ghannell  J.,  which  I 
think  is  in  accordance  with  the  authorities.  There  is  no  doubt 
that  the  keeper  of  a  ferocious  dog,  if  he  knows  it  to  be  ferocious, 
is  in  exactly  the  same  category  as  the  keeper  of  a  naturally  wild 
animal.  That  appears  from  the  judgment  of  Bowen  L.J.  in 
Filbum  V.  People's  Palace  and  Aquarium  Co.  (1)  He  says :  "  If 
from  the  experience  of  mankind  a  particular  class  of  animals  is 
dangerous,  though  individuals  may  be  tamed,  a  person  who 
keeps  one  of  the  class  takes  the  risk  of  any  damage  it  may  do. 
If,  on  the  other  hand,  the  animal  kept  belongs  to  a  class  which, 
according  to  the  experience  of  mankind,  is  not  dangerous,  and 
not  likely  to  do  mischief,  and  if  the  class  is  dealt  with  by  man- 
kind on  that  footing,  a  person  may  safely  keep  such  an  animal, 
unless  he  knows  that  the  particular  animal  that  he  keeps  is 
likely  to  do  mischief."  I  infer  from  that  that  a  dog  known  by 
its  owner  to  be  dangerous  is  exactly  in  the  same  position  as  an 
animal  feraa  naturae.  But  there  is  nothing  culpable  or  wrong  in 
keeping  an  animal  ferae  naturae.  That  appears  from  Jackson  v. 
Smithson.  (2)  Piatt  B.  there  says :  ''  No  doubt  a  man  has  a  right 
to  keep  an  animal  which  is  ferae  naturae  and  no  one  has  a  right 
to  interfere  with  him  until  some  mischief  happens."  But  then 
it  is  said  that  directly  the  animal  does  do  mischief  the  person 
who  keeps  him  is  liable,  and  I  do  not  doubt  that  that  is  true  in 
this  sense,  that  it  does  not  lie  on  the  injured  party  to  allege  and 
prove  affirmatively  any  want  of  care  on  the  part  of  the  keeper. 
The  gist  of  the  action  is  the  scienter,  and  in  Jackson  v.  Smiihson{^ 
it  was  held  a  good  declaration  that  an  animal  known  by  the 
defendant  to  be  ferocious  was  kept  by  him  and  did  damage.  The 
same  thing  was  decided  in  May  v.  Burdett.  (8)    There  also  the 

(1)  25  Q.  B.  D.  258.  (2)  15  L,  J.  (Ex.)  811. 

(3)  9  Q.  B.  101. 
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declaration  was  held  good  although  there  was  no  allegation  of  g.a. 
negligence.  But  the  very  language  of  Lord  Denman  which  i908 
has  been  referred  to  by  the  Master  of  the  Bolls  appears  to  me  bakkr 
to  be  in  favour  of  the  view  of  the  law  expressed  by  my  brother  g^^j^ 
Channell,  because  he  (Lord  Denman)  states  the  result  of  the 
authorities  to  be  "  that  whoever  keeps  an  animal  accustomed  to 
attack  and  bite  mankind,  with  knowledge  that  it  is  so  accustomed, 
is  prima  facie  liable  in  an  action  on  the  case  at  the  suit  of  any 
person  attacked  and  injured  by  the  animal  without  any  averment 
of  negligence  or  default  in  the  securing  or  taking  care  of  it." 
The  very  introduction  of  the  term  "  prima  facie  "  shews  that, 
in  the  opinion  of  Lord  Denman,  there  may  be  an  answer  to  the 
action;  that  the  keeping  of  such  an  animal  with  knowledge 
of  its  propensities  is  not  conclusive,  although  the  keeper  is 
prima  facie  liable.  Those  words  could  not,  in  my  opinion,  be 
properly  used  if  the  view  is  correct  that  whatever  happens  the 
owner  is  liable,  if,  for  example,  to  use  Ghannell  J.'s  illustration, 
the  animal  was  set  on  by  a  thief  to  bite  a  policeman  who  was 
following  him.  That  being  so,  upon  the  whole,  as  at  present 
advised,  I  am  inclined  to  agree  with  my  brother  Channell  in 
declining  to  accept  the  view  intimated  by  Bramwell  B.  in 
NichoU  V.  Marsland  (1),  that  the  liability  of  the  keeper  of  a  savage 
animal  extends  to  damage  directly  brought  about  through  the 
intervening  voluntary  act  of  a  third  person.  I  may  observe  that 
Bramwell  B.'s  view  is  indeed  put  by  Channell  J.  a  little  more 
strongly  than  the  words  actually  used  by  the  learned  baron  seem 
to  warrant,  because  all  that  he  said  was  '^  I  am  by  no  means 
sure,"  &c.  Whatever  may  be  the  value  of  that  dictum,  I  desire 
to  say  that,  if  authority  be  referred  to,  we  have  the  authority 
of  Blackburn  J.,  delivering  the  judgment  of  the  Court  of  Exchequer 
Chamber  in  Fletcher  v.  Rylands  (2),  for  saying  that,  whatever  a 
man  keeps  which  is  likely  to  do  mischief,  he  is  subject  to  an  equal 
degree  of  liability,  and  that  judgment  was  expressly  referred  to 
and  approved  by  Lord  Cairns  in  the  House  of  Lords.  (8) 
Blackburn  J.  says  (I  am  reading  from  the  extract  in  Lord 
Cairns'  judgment  in  the  House  of  Lords) :  '*  We  think  that  the  true 

(1)  L.  R.  10  Ex.  255.  (2)  L.  R  1  Ex.  265. 

(3)  L.  E.  3  H.  L.  339,  340. 
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c.  A.       rale  of  law  is,  that  the  person  who>  for  his  own  purposes,  brings 
1906       on  his  land  and  collects  and  keeps  there  anything  likely  to  do 
Bakbb      mischief  if  it  escapes,  must  keep  it  in  at  his  peril ;  and  if  he 
SnLL.      ^^^  ^^^  ^^  ^'  ^  prima  facie  answerable  for  all  the  damage 
which  is  the  natural  consequence  of  its  escape."    That  does  not 
mean  that  the  owner  is  liable  in  all  cases,  for  he  proceeds  to 
mention  two  cases  in  which  the  owner  might  not  be  liable. 
**  He  can  excuse  himself  by  shewing  that  the  escape  was  owing 
to  the  plaintiff's  default;   or,  perhaps,  that  the  escape   was 
the  consequence  of  vis  major,  or  the  act  of  God."    Then  later 
on  in  his  judgment  he  shews  that  no  distinction  can  be  drawn 
between  the  various  classes  of  things  which  may  cause  mischief  if 
allowed  to  escape.   After  giving  several  instances  in  which  a  man 
would  be  responsible  for  bringing  a  dangerous  thing  onhis  property 
in  the  event  of  its  escape,  he  goes  on :  '*  But  for  his  action  in 
bringing  it  there  no  mischief  could  have  accrued,  and  it  seems 
but  just  that  he  should  at  his  peril  keep  it  there,  so  that  no 
mischief  may  accrue,  or  answer  for  the  natural  and  anticipated 
consequence.    And  upon  authority  this  we  think  is  established 
to  be  the  law,  whether  the  things  so  brought  be  beasts,  or  water, 
or  filth,  or  stenches."    Then  Lord  Cairns  adds,  ''  My  Lords,  in 
that  ot)inion  I  must  say  1  entirely  concur."    Therefore  he  fully 
indorses  the  opinion  of  Blackburn  J.  that  a  wild  beast  is  to  be 
regarded  in  the  same  light  as  anything  else  which  may  do  harm 
if  allowed  to  escape.    If  so,  it  appears  to  me  to  follow  that  the 
view  rather  doubtfully  expressed  by  Bramwell  B.  cannot  be  law. 
Granted  that  it  is  not  unlawful  for  a  man  to  keep  an  animal 
fer»  natursB,  but,  if  it  injures  his  neighbour,  the  keeper  of  the 
animal  is  prima  facie  liable  for  the  result,  the  question  here  is 
whether  the  intervening  criminal  act  of  a  third  person  is  one  of 
those  things  which,  if  proved  by  the  defendant  to  have  been 
the  direct  cause  of  the  injury,  would  absolve  the  owner  from 
his  prima  facie  liability.    The  inclination  of  my  own  opinion 
is  that  it  would.    It  is  not  necessary  to  decide  the  point  in 
this  case,  but  speaking  for  myself,  with  great  deference  to  the 
other  members  of  the  Court,  I  should  have  thought  that  not  only 
on  grounds  of  justice,  but  according  to  the  law  as  stated  by 
Lord  Denman  and  Blackburn  J.,  if  it  could  be  shewn  that  it 
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was  the  criminal  act  of  a  third  party  which  made  the  animal  c.A. 

dangerous,  and  the  injury  to  the  plaintiff  was  the  direct  result  of  1908 

that  act,  the  keeper  of  the  animal  would  have  a  good  defence  to  bjjueb 

an  action  such  as  the  present.  ^  ^• 

Appeal  disviissed. 

Solicitors :  Philbrick  d  Co. ;  iJ.  F.  Strouts. 

H.  B/H. 


[IN   THE   COUET   OF   APPEAL.]  C.A. 


HAYLETT    r.    VIGOR    &    CO. 

Employer  and  Workman — Compensation — Death  caused  by  Industrial  Disease 
— **  Lead  Poisoning  or  its  sequelce" — Proximate  or  tUiimate  cause  of  Death 
—Workmen^s  Compensation^  Act^  1006  {(^Edw.  7,  c.68),  «.  8,  suh^ss.  1  and 
2,-  Sched.  III. 

In  order  to  bring  the  case  of  a  deceased  workman  within  the  opera- 
tion of  8.  8,  Bub-8.  1,  of  the  Workmen's  Compensation  Act,  1906,  which 
section  applies  the  Act  to  industrial  diseases,  it  must  be  established  that 
a  disease  mentioned  in  the  third  schedule  to  the  Act  was  either  the 
proximate  or  ultimate  cause  of  his  death.  It  is  not  sufficient  that  the 
death  was  caused  by  a  complaint  which  might  in  some  cases  be  a  sequela 
of  the  disease  but  might  also  be  a  sequela  of  something  else.  It  must 
be  proved  that  the  death  was  at  least  a  remote  consequence  of  the 
disease  in  the  case  of  the  particular  indiyidual. 

Sub-s.  2  of  the  section  has  no  effect  until  the  case  has  been  brought 
within  the  operation  of^sub-s.  1. 

Appeal  from  an  award  of  the  judge  of  the  county  court  at 
Bow,  Middlesex,  sitting  as  arbitrator  under  the  Workmen's 
Oompensation  Act,  1906,  in  favour  of  the  dependants  of  a 
deceased  workman. 

The  deceased  was  a  painter,  and  had  worked  for  many  years 
for  Messrs.  Grabtree.  For  three  or  four  days  in  August,  1907, 
he  worked  for  Messrs.  Vigor  &  Co.,  the  first  defendants.  In 
September  there  were  signs  that  he  was  suffering  from 
*^  plumbism."  He  was  removed  to  a  hospital  on  September  25, 
but  all  traces  of  plumbism  had  before  that  date  passed  away. 
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c.  A.       He  died  on  October  2.    His  dependants  claimed  compensation 
1908       under  s.  8  of  the  Act.    The  material  portions  of  that  section  are 
Hatlett    *^  follows : — "  8.  (1.)  Where  (i.)  the  certifying  snrgeon  appointed 
*•         under  the  Factory  and  Workshop  Act,  1901,  for  the  district  in  which 
a  workman  is  employed  certifies  that  the  workman  is  suflEering 
from  a  disease  mentioned  in  the  third  schedule  to  this  Act  .  •  •  . 
or  (iii.)  the  death  of  a  workman  is  caused  by  any  such  disease ; 
and  the  disiease  is  due  to  the  nature  of  any  employment  in  which 
the  workman  was  employed  at  any  time  within  the  twelve 
months  previous  to  the  date  of  the  disablement  or  suspension, 
whether  under  one  or  more  employers,  he  or  his  dependants 
shall  be  entitled  to  compensation  under  this  Act  as  if  the  disease 
or  such  suspension  as    aforesaid  were  a  personal  injury  by 
accident  arising  out  of  and  in  the  course  of  that  employment. 
....  (2.)  If  the  workman  at  or  immediately  before  the  date  of 
the  disablement  or  suspension  was  employed  in  any  process 
mentioned  in  the  second  column  of  the  third  schedule  to  this 
Act,  and  the  disease  contracted  is  the  disease  in  the  first  column 
of  that  schedule  set  opposite  the  description  of  the  process,  the 
disease,  except  where  the  certifying  surgeon  certifies  that  in  his 
opinion  the  disease  was  not  due  to  the  nature  of  the. employ- 
ment, shall  be  deemed  to  have  been  due  to  the  nature  of  that 
employment  unless  the  employer  proves  the  contrary."    In  the 
third  schedule  in  the  first  column,  "  Description  of  Disease," 
there  appear,  inter  alia, ''  Lead  poisoning  or  its  sequelae,"  and  in 
the  second  column,  "Description  of  Process,"  "Any  process 
involving  the  use  of  lead  or  its  preparations  or  compounds." 
The  county  court  judge  found  (1.)  that  the  immediate  cause  of 
death  was  granular  kidney;   (2.)  that  granular  kidney  is  a 
sequela  of  lead  poisoning,  but  is  also  a  sequela  of  gout,  of 
alcoholism,  heart  pressure,  and  other  complaints ;  and  (8.)  that 
lead  poisoning  was  not  proved  to  have  been  the  cause  of  the 
granular  kidney  or  of  the  death,  1)ut  that,  on  the  other  hand, 
the  employers  did  not  prove  that  it  was  not  the  cause  of  death. 
Upon  this  finding  the  county  court  judge  held  that  the  applicants 
had  established  their  right  to  compensation  and  awarded  260f. 
against  Messrs.  Crabtree,  the  second  defendants. 
Against  this  decision  Messrs.  Crabtree  appealed. 
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J.  A.  Simon,  KC,  and  Frank  Mellor^tor  the  appellants.    The       c.  a. 
decision  of  the  county  court  judge  is  wrong.    He  did  not  find        1908 
that  the  granular  kidney  from  which  the  deceased  died  was  in    haylbtt 
fact  consequent  upon  lead  poisoning.      The  sequelsB  of  lead  y^^^^  &*Go 
poisoning  are  numerous  and  may  be  produced   by  something 
else.    The  fact  that  a  man  has  died  from  a  disease  which  is 
among    the  sequel®  of   lead    poisoning  does  not  entitle  his 
dependants  to  compensation  under  the  Act  unless  it  is  proved 
that  the  complaint  from  which  he  died  was  in  his  particular 
case  consequent  upon  lead  poisoning.    The  object  of  inserting 
the  words  "  or  its  sequel®  "  in  the  schedule  to  the  Act  was  to 
prevent  an  employer  from  evading  his  liability  to  pay  compensa- 
tion on  the  ground  that  his  employee  had  died  not  actually  from 
the  scheduled  disease,  but  from  a  complaint  which  supervened  or 
was  consequent  upon  it. 

Further,  it  is  submitted  that  painting  is  not  a  ^'process'' 
within  the  section.  The  duty  of  the  certifying  surgeoxi  is 
confined  to  factories  or  workshops.  The  operation  of  this 
section  is  limited  to  the  industrial  use  of  lead  in  a  factory  or 
workshop. 

C.  A.  Rvsiell,  K.C.,  and  Harold  Morrii,  for  the  respondents. 
The  section  cannot  be  confined  in  its  operation  to  processes  under 
the  Factory  Act. 

[Gozbns-Habdy  M.B.  We  do  not  wish  to  hear  you  upon  that 
point.] 

The  schedule  is  merely  descriptive  of  certain  diseases.  The 
effect  is  the  same  as  if  the  various  sequelae  had  been  set  out 
nominatim.  The  words  **  and  its  sequel®  *'  are  intended  to  save 
such  an  enumeration.  It  is  said  that  in  order  to  entitle  the 
respondents  to  succeed  the  deceased  must  have  died  from  lead 
poisoning  or  from  some  complaint  proved  in  his  particular  case 
to  be  a  sequela  of  lead  poisoning.  There  is  nothing  to  justify 
such  a  reading  of  the  section.  Sub-s.  2  throws  upon  the 
employer  the  burden  of  proving  that  the  disease  was  not  due 
to  the  nature  of  the  employment. 

Simon^  JST.C,  in  reply.  If  the  contention  on  behalf  of  the 
respondents  is  right,  they  would  be  entitled  to  succeed  even  if  it 
were  proved  that  the  deceased  had  never  suffered  from  lead 
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c.  A.       poisoning  at  all.    The  meaning  of  ''  sequela  "  is  "  consequence." 

1908       It  must  be  proved  that  the  death  was  caused  by  a  disease  which 

Haylbtt    ^°  ^^^  given  case  was  consequent  upon  lead  poisoning.    Sub-s.  2 

\  c    ^^  ^^  effect  until  a  case  is  brought  within  the  operation  of 

sub-s.  1. 

Cur.  adv.  vuU. 

July  81.  Gozens-Habdy  M.B.  (after  stating  the  facts  as  above 
set-out).  The  question  turns  upon  the  true  construction  of  s.  8, 
sub-ss.  1  and  2,  and,  so  far  as  I  am  aware,  this  is  the  first  case  in 
which  that  section  has  been  considered  in  this  Court.  Now  the 
section  has  no  application  unless  Haylett's  death  was  "caused  by" 
a  "disease  mentioned  in  the  third  schedule."  The  material  words 
in  the  third  schedule  are  "  lead  poisoning  or  its  sequelsB."  In 
my  opinion  these  words  have  no  operation  unless  it  is  established 
to  the  satisfaction  of  the  county  court  judge  that  lead  poisoning 
was  either  the  proximate  or  the  ultimate  cause  of  death.  It  is 
not  sufficient  that  death  was  caused  by  something  which  may  in 
some  cases  be  a  sequela  of  lead  poisoning  but  may  also  be  a 
sequela  of  gout  or  alcoholism.  In  short,  it  must  be  proved  that 
death  was  a  consequence  of  lead  poisoning  in  the  case  of  this 
particular  individual,  not  necessarily  a  direct  or  immediate  con- 
sequence, but  at  least  a  remote  consequence.  Now  all  that  is 
proved  is  that  Haylett  died  of  granular  kidney.  That  does  not 
suffice  to  bring  the  case  within  the  operation  of  the  section.  But 
it  was  argued  that  sub-s.  2  enlarges  the  scope  of  the  section  and 
throws  upon  the  employer  the  burden  of  proof.  I  am  unable  to 
follow  the  argument.  That  sub-section  presupposes  death  caused 
by  a  disease  mentioned  in  the  third  schedule  and  in  no  way 
alters  the  operation  of  sub-s.  1.  When  once  it  has  been  proved 
that  death  was  caused  by  lead  poisoning  or  its  sequelss,  in  the 
sense  in  which  those  words  must  be  interpreted,  then  the  burden 
of  proof  is  thrown  upon  the  employers  of  the  deceased  painter 
to  make  out  that  the  death  was  not  due  to  the  nature  of  the 
employment  at  the  date  of  the  disablement.  It  was  under  this 
sub-section  that  Messrs.  Vigor,  who  were  Haylett's  last  employers, 
were  relieved  from  responsibility  by  the  learned  county  court 
judge.      This  sub-section  does  not  create  a  liability.    Its  only 
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ase  is  to  saddle  the  liability  upon  the  proper  person.    It  deals       o.  A. 

only  with  evidence,  and  it  has  no  effect  whatever  until  the       i908 

applicant  has  brought  the  case  within  the  operation  of  the    haylett^ 

earlier  part  of  the  section.    For  these  reasons,  with  the  utmost  ^     ^*   ^ 
*  Vigor  &  Co. 

respect  to  the  very  careful  and  learned  county  court  judge,  who       — 

Ooz6n8-Hftrdy 

took  a  different  view,  I  am  of  opinion  that  the  appeal  ought  to        ^R- 
be  allowed. 

Fabwbll  L.J.  The  only  finding  in  this  case  is  that  the 
deceased  died  from  granular  kidney.  Now  on  the  evidence 
granular  kidney  is  due  most  frequently  to  gout,  next  to  alcohol, 
and  last  to  lead  poisoning.  The  disease  mentioned  in  the 
schedule  is  lead  poisoning  or  its  sequelsB,  but  granular  kidney 
may  or  may  not  be  a  sequela  of  lead  poisoning  in  any  given 
case,  and  the  onus  of  shewing  that  it  is  so  lies  on  the  person 
asserting  it.  It  is  clear,  if  sequelae  be  translated  into  plain 
English  and  called ''  or  its  consequences  " — ^i.e.,  the  consequence, 
not  a  possible  consequence — the  allegation  then  is  that  the  man 
died  not  from  lead  poisoning,  but  from  the  consequence  of  lead 
poisoning,  and  it  is  as  necessary  for  him  to  prove  this  case  as  it 
would  be  for  him  to  prove  that  he  had  died  from  lead  poisoning 
if  that  had  been  the  case.  The  schedule  cannot  be  read  as  if 
the  words  were  'Mead  poisoning  or  granular  kidney";  it  can 
only  be  *^  lead  poisoning  or  granular  kidney  produced  by  or  con- 
sequent on  lead  poisoning."  It  is  impossible  to  have  the  conse- 
quence without  the  cause,  which  is  the  gist  of  the  liability.  If 
this  were  not  so,  it  would  be  sufficient  for  the  claimant  to  shew 
that  the  deceased  died  of  granular  kidney  without  any  evidence 
of  lead  poisoning  at  all,  and  leave  it  on  the  employer  to  prove 
the  negative.  Sub-s.  2  has  no  application  to  a  case  like  the 
present ;  it  only  comes  into  operation  when  lead  poisoning  or  a 
disease  consequent  on  lead  poisoning  has  been  proved,  and  it 
then  raises  an  inference  in  favour  of  the  claimant  that,  lead 
poisoning,  as  either  the  immediate  or  ultimate  cause  of  death, 
being  proved,  such  disease  was  caused  by  employment  in  work 
where  lead  was  handled,  an  inference  which  is  reasonable  enough 
if  death  is  proved  to  have  been  due  to  lead  poisoning  directly,  or 
as  the  causa  causans,  but  quite  unreasonable  if  death  may  more 
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c.  A.       probably  or  as  probably  have  resulted  from  goat  or  alcohol,  and 
1908       no  evidence  of  lead  poisoning  at  all  has  been  given. 


flAYLSTT 


«.  Eennbdy  L.  J.    I  am  upon  the  whole  of  opinion  that  the  view 

of  the  effect  of  s.  8,  sub-ss.  1  and  2,  and  the  third  sohedole  of  the 
Workmen's  Compensation  Act,  1906,  for  which  the  appellants' 
connsel  contended  is  more  reasonable  than  that  which  found 
favour  with  the  learned  county  court  judge.  He  has  treated 
'Mead  poisoning  or  its  sequelae"  as  meaning  lead  poisoning 
or  any  disease  which  may  be  a  sequela  or  consequence  of  lead 
poisoning;  and  so,  as  unquestionably  granular  kidney,  which 
was  the  immediate  cause  of  the  death  of  the  workman,  is  an 
extremely  common  sequela  of  lead  poisoning,  he  held  that  under 
s.  8,  sub-8.  2,  he  was  entitled  to  deem  the  disease  to  have  been 
due  to  the  nature  of  the  deceased's  employment,  unless  the 
employer  proved  the  contrary.  On  the  medical  evidence  the 
learned  judge  has  stated  his  finding  to  be  that,  on  the  one 
hand,  lead  poisoning  was  not  proved  to  have  been  the  cause 
of  the  granular  kidney,  and,  on  the  other  hand,  that  the 
employers,  in  the  course  of  whose  service  the  deceased  was 
employed  in  a  process  involving  the  use  of  lead  or  its  prepara- 
tions or  compounds  mentioned  in  the  second  column  of  the  third 
schedule,  had  not  proved  that  lead  poisoning  was  not  the  cause 
of  death.  Therefore,  but  for  the  application  of  s.  8,  sub-s.  2,  in 
regard  to  the  burden  of  proof,  he  would  have  been  bound  to  decide 
against  the  claimants  ;  but  reading  the  first  column  of  the  third 
schedule  as  he  did,  and  applying  s.  8,  sub-s.  2,  he  decided  in  their 
favour.  The  appellants  argue  that  this  was  wrong,  because  the 
words  of  the  third  schedule  ought,  they  contend,  to  be  read 
**  Lead  poisoning  or  any  disease  which  not  only  may  be,  but  in 
the  particular  case  is  shewn  to  have  been,  a  sequela  of  lead 
poisoning,"  and  therefore  s.  8,  sub-s.  2,  as  to  the  burden  of  proof 
cannot  be  applied  until  it  is  proved,  as  it  was  not  in  the  present 
case,  that  the  disease  causing  the  workman's  disablement  or  death 
was  in  fact  the  sequela,  or  in  more  popular  language  the  result, 
of  lead  poisoning.  The  first  column  of  the  schedule  appears  to 
me  to  be  unfortunately  ambiguous,  and  I  hope  that  it  may  be 
amended,  and  I  was  at  first  rather  inclined  to  give  to  the  words 


Kennedy  L.  J. 
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**  or  its  sequelsB  "  the  wider  interpretation  for  which  the  respon-  c.  A. 
dents  contend,  and  which  commended  itself  to  the  very  carefal  1908 
and  learned  county  court  judge.  Upon  further  consideration,  how-  hatlbtt 
ever,  seeing  the  heavy  and  unusual  burden  of  disproof  which  that  viqq^'&  Co 
construction  would  cast  upon  the  employer,  and  the  reasonable- 
ness prima  facie  of  requiring  the  claimant  to  prove  affirma- 
tively that  the  disease  from  which  the  workman  is  disabled  or 
has  died  was  connected  as  a  result  with  some  bodily  affection 
(in  the  present  case  lead  poisoning)  which  might  naturally  be 
expected  to  arise  out  of  the  process  in  which  the  workman  had 
been  employed,  I  think  that  the  appellants'  interpretation  of  the 
statute  is  the  more  reasonable.  The  insertion  in  column  2  of  the 
third  schedule  of  the  words  ''or  its  sequelsB"  may  have  been 
deemed  advisable  in  order  to  exclude  any  argument  on  the  part 
of  the  employer  that  although  it  was  proved  that  the  disease  from 
which  the  workman  was  disabled  or  died  was  a  result  of  lead 
poisoning,  yet,  as  lead  poisoning  was  not  the  proximate  cause  of 
the  disablement  or  death,  but  only  its  remote  cause,  the  employer 
was  not  liable  to  pay  compensation  under  this  statute.  A  further 
and  different  point  was  mentioned  to  us  by  the  appellants,  namely, 
that  this  8.  8  applies  only  to  cases  in  which  the  ''  process  " 
mentioned  in  the  third  schedule  is  carried  on  under  conditions 
to  which  the  Factory  and  Workshops  Act,  1901,  would  be 
applicable.  It  seems  to  me  that  language  is  used  in  portions  of 
s.  8,  sub-ss.  1  and  2,  which  appears  to  lend  some  support  to  such 
a  contention ;  but  it  is  unnecessary  to  decide  the  question  in  the 
present  case,  and  I  mention  it  only  that  it  may  not  be  inferred 
from  silence  in  regard  to  it  that  I  have  formed  a  definite  opinion 
against  such  an  interpretation  of  this  portion  of  the  statute. 

Appe<U  aUotved. 

Solicitors  for  appellants :  WiUiam  Hurd  <t  Son. 
Solicitors  for  respondents :  Shaen^  Boscoe,  Massey  db  Co. 

G.  A.  S. 
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i»o»  CONWAY  V.  WADE. 

July  17,  20, 

SO.  Trade  Union — Member  of  Union — Workman — Debt  due  to  Union — InUrferenee 

with  Employment — Threatening  Employere — "  Trtule  DieptUe  " — In  Con- 
templation or  Furtherance  of  a  Trade  Diepute — Trade  Disputes  Act,  1906 
(6  Edw.  7.  c.  47),  m.  1,  3 ;  <.  5,  suh-s.  3. 

In  1900  the  plaintiff,  a  member  of  a  trade  nnion,  was  fined  10s.  for  a 
breach  of  the  union  rules;  this  fine  was  not  paid.  In  1907  the  plaintiff 
joined  another  branch  of  the  union,  and  was  in  employment  with  other 
union  men  as  a  boiler  scaler.  The  defendant,  who  was  the  district 
delegate  of  the  union,  at  the  instigation  of  some  of  the  plaintifPs  fellow- 
workmen  who  knew  of  the  unpaid  fine,  and  of  the  treasurer  of  the 
branch  of  the  union  which  had  imposed  it,  went  to  the  foreman  of  the 
plaintiff's  employers  and  told  him  that  if  the  plaintiff  were  not ' '  stopped  " 
there  would  be  trouble  with  the  men.  The  defendant  had  no  authority 
from  the  executive  of  the  union  to  do  this.  The  plaintiff,  haying  been 
dismissed  from  his  employment  as  the  result  of  the  defendant's  inter- 
ference, brought  an  action  against  him  claiming  50/.  damages.  The 
jury  found  that  there  was  not  a  trade  dispute  existing  or  contemplated 
by  the  men;  that  the  defendant  uttered  a  threat  to  the  plaintiff's  em- 
ployers with  the  intention  of  preventing  the  plaintiff  from  getting 
employment;  that  this  was  done  to  compel  the  plaintiff  to  pay  the 
arrear  of  fine  and  to  punish  him  for  not  paying  it ;  that  this  was  not 
done  only  to  warn  the  plaintiff's  employers  that  the  union  men  would 
leave  in  consequence  of  their  being  unwilling  to  work  with  the  plaintiff, 
and  that  it  was  not  done  in  consequence  of  their  objecting  to  work  with 
him ;  and  that  the  defendant  did  something  more  than  act  on  behalf  of 
the  men  employed  by  the  plaintiff's  employers.  Judgment  for  the 
plaintiff  for  60^  had  been  given  in  the  county  court.    On  appeal : — 

Held,  upon  these  findings,  that  the  act  of  the  defendant  was  done  '^in 
contemplation  or  furtherance  of  a  trade  dispute  "  within  the  meaning  of 
s.  3  of  the  Trade  Disputes  Act,  1906,  and  that  he  was  entitied  to  the 
protection  of  that  section,  and  that  judgment  must  be  entered  for  the 
defendant. 

Meaning  of  *'  trade  dispute  "  and  scope  and  effect  of  s.  3  of  the  Trade 
Disputes  Act,  1906,  discussed  and  explained. 

Appeal  from  the  decision  of  a  Divisional  Court  on  an  appeal 
from  the  judgment  of  the  judge  of  the  Durham  County  Court, 
sitting  with  a  jury,  which  raised  the  question  of  the  proper 
interpretation  of  the  words  "  in  contemplation  or  furtherance  of 
a  trade  dispute  "  in  s.  3,  and  **  trade  dispute"  in  s.  6,  sub-s.  S,  of 
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the  Trade  Diepntes  Act,  1906  (1),  nnder  the  somewhat  peculiar       0.  A. 
circnmstances  of  this  case.  1908 

The  plaintiff  was  a  boiler  scaler  and  a  member  of  a  trade  coitway 
miion,  the  National  Amalgamated  Union  of  Labour,  and  was  w^b 
employed  by  Messrs.  Beadhead,  of  South  Shields,  as  a  **  charge- 
man."  The  defendant  was  a  delegate  of  the  National  Amalga- 
mated Union  of  Labour.  The  action  was  brought  in  the  county 
court  of  Durham,  before  a  judge  and  jury,  to  recover  damages 
from  the  defendant  on  the  alleged  ground  that  he  had  maliciously 
by  threats  and  coercive  acts  procured  the  dismissal  of  the  plaintiff 
from  the  employment  in  which  he  was  engaged  at  that  time. 

The  following  statement  of  the  result  of  the  evidence  in  the 
county  court  as  to  the  circumstances  under  which  this  dismissal 
took  place  is  taken  from  the  judgment  of  Kennedy  L.J. 

Some  seven  years  before  the  action  the  plaintiff,  whilst  a 
member  of  No.  178  (South  Shields)  branch  of  the  National 
Amalgamated  Union  of  Labour,  which  he  had  joined  nine  years 
previously,  was  fined  10«.  for  a  breach  of  the  rules  of  the  union. 
Under  rule  18  of  the  union  all  fines  were  to  be  treated  in 
every  way  as  subscriptions.  One  Oreen,  the  "  shop  steward  "  of 
that  branch  of  the  union,  informed  the  plaintiff  of  the  infliction 
of  this  fine,  but  the  plaintiff  did  not  pay  it,  and  the  union  up  to 
October,  1907,  took  no  steps  to  enforce  payment,  although  for 
some  time  after  the  infliction  of  the  fine  the  plaintiff  remained  a 
member  of  this  branch  of  the  union. 

On  September  28, 1907,  after  a  two  years'  interval  of  non- 
membership,  the  plaintiff  obtained  work  with  Messrs.  Beadhead 

(1)  Sect.  3  proyides :  ''An  act  done  means  any  dispute  between  em- 
by  a  person  in  contemplation  or  ployers  and  workmen  or  between 
fnrtheranoe  of  a  trade  dispute  sball  workmen  and  workmen  which  is 
not  be  actionable  on  the  ground  only  connected  with  the  employment  or 
that  it  induces  some  other  person  to  non-employment,  or  the  terms  of 
break  a  contract  of  employment,  or  the  employment,  or  with  the  con- 
that  it  is  an  interference  with  the  ditions  of  labour,  of  any  person,  and 
trade,  business,  or  employment  of  the  expression  '  workmen '  means  aU 
some  other  person,  or  with  the  right  persons  employed  in  trade  or  in- 
of  some  other  person  to  dispose  of  his  dustry,  whether  or  not  in  the  em- 
capital  or  his  labour  as  he  wills."  ployment  of  the  employer  with  whom 
Sect.  5,  sub-s.  3,  of  the  Act  proyides  a  trade  dispute  arises." 
that ''  the  expression  *  trade  dispute ' 
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o.  A.       and  joined  No.  52  branch  of  the  union,  the  office  of  this  branch 

1908       being  nearer  the  works  than  the  office  of  No.  178.    When  the 

OoMWAT    plaintiff  commenced  work  he  had  an  interview  with  the  defendant, 

yf^^     vho  was  the  district  delegate  of  the  onion  and  was  not  himself 

engaged  in  manual  labour.    The  defendant  at  that  time  did  not 

know  of  the  existence  of  the  unpaid  fine,  and  told  the  plaintiff 

to  go  on  with  his  work  at  Messrs.  Beadhead's. 

On  September  29  or  80,  the  foreman,  Joseph  Baines,  appointed 
the  plaintiff  ^^chargeman"  at  an  increased  wage  as  from 
October  1.  In  the  meantime  some  of  the  plaintiff's  fellow- 
workmen  spoke  to  Thomas  MuUin,  a  member  of  the  union  and 
treasurer  of  No.  173  branch,  about  the  plaintiff  being  a  financial 
defaulter  to  the  union,  and  there  was  some  grumbling  among 
the  men  about  the  employment  of  the  plaintiff  while  the  fine  was 
still  unpaid;  and  a  workman  named  Shields  stated  in  his 
evidence  that  if  the  plaintiff  went  on  working  he  and  all  the 
forty-one  men  employed  would  come  out,  that  they  were  all  of 
one  mind,  and  determined  not  to  stay  if  the  plaintiff  did. 

On  September  80,  one  John  Linney,  the  ''  shop  steward  *'  of 
this  branch  of  the  union,  went,  at  the  request  of  the  union  men 
and  on  their  account,  to  the  defendant  and  told  him  that  unless 
the  plaintiff  was  ''  stopped  "  the  men  would  come  out  of  Messrs. 
Beadhead's  works. 

On  October  1,  Thomas  Mullin  (the  treasurer  of  No.  178  branch) 
also  spoke  to  the  defendant  about  the  plaintiff,  stating  that  he 
had  been  deputed  by  the  men  to  do  so,  and  he  then  informed 
the  defendant  of  the  outstanding  fine.  The  next  day  the  defendant 
went  to  see  Joseph  Baines,  the  foreman  at  Messrs.  Beadhead's, 
who  had  already  received  a  communication  from  John  Linney 
on  the  same  subject.  The  defendant  said  there  was  trouble  about 
money  matters  between  the  plaintiff  and  the  union,  and  added, 
"  You  had  better  stop  Conway  (the  plaintiff)  or  there  will  be 
trouble  with  the  men."  Joseph  Baines  then  sent  for  the  plaintiff 
and  told  him  what  the  defendant  had  said,  and  advised  him  to 
see  the  defendant  and  get  things  put  straight.  The  plaintiff 
saw  the  defendant  on  two  occasions  and  remonstrated  with  him, 
but  as  he  declined  to  pay  the  fine  he  had  to  leave  his  work,  and 
had  since  been  unable  to  get  work  either  at  Messrs.  Beadhead's 
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or  at  Smith's  Dock.    Snbseqnently  the  plaintiff  commenced  the       a  A. 
present  action  for  60{.  damages,  alleging  (in  substance)  that  the       1908 
defendant,  professing  to  act  on  behalf  of  the  union  and  for  the     oonwat 
South  Shields  branch,  unlawfully  and  without  authority  and      ^^db 
maliciously,  by  threats  and  other  coercive  acts  directed  towards 
the  plaintiff  and  to  his  employers,  procured  the  dismissal  of  the 
plaintiff  and  prevented,  and  continued  to  prevent,  his  employment, 
and,  in  the  alternative,  that  the  defendant,  acting  as  district 
delegate  of  the  union,  but  without  authority,  unlawfully,  and  for 
the  sole  purpose  of  punishing  the  plaintiff  for  non-payment  of  a 
fine,  molested  the  plaintiff  and,  by  threats   directed  to    his 
employers,  procured  the  plaintiff's  dismissal  from  service,  and 
had  threatened  to  prevent,  and  had  in  fact  prevented,   the 
plaintiff  from  obtaining  service  elsewhere,  whereby  the  plaintiff 
had  suffered  injury  and  loss. 

The  defence  to  the  action  was  that  the  defendant  had  not 
been  guilty  of  the  acts  complained  of,  and,  further,  that  if  he  had 
been,  the  facts  shewed  that  there  was  a  "  trade  dispute,"  and 
the  defendant  was  entitled  to  the  benefit  of  the  Trade  Disputes 
Act,  1906. 

At  the  conclusion  of  the  evidence  in  the  cotmty  court  the 
judge  submitted  ten  specific  questions  to  the  jury,  which,  with 
the  answers  thereto,  were  as  follows : — 

1.  Was  there  a  trade  dispute  existing  or  contemplated  by  the 
men? — No. 

2.  Did  they  communicate  this  fact  to  Wade  ? — No. 

8.  Did  Wade  act  in  consequence  of  such  communication  ? — No. 

4.  Did  Wade  utter  any  threat  to  any  employer  of  Conway? 
—Yes. 

5.  Did  what  Wade  did  prevent,  or  was  it  intended  to  prevent, 
the  plaintiff  from  getting  or  retaining  employment?— ^i^es. 

6.  Was  it  done  in  order  to  compel  the  plaintiff  to  pay  the 
arrear  of  fine  ? — ^Yes. 

7.  Was  it  done  in  order  to  punish  the  plaintiff  for  not  paying 
such  arrear? — ^Yes. 

8.  Was  what  the  defendant  did  done  only  to  warn  the 
employers  that  the  union  men  would  leave  in  consequence  of 
their  being  unwilling  to  work  with  Conway? — No. 
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c.A.  9.  Was  it  done  in  consequence  of  the  men  objecting  to  work 

1908       with  the  plaintiff  ? — No. 
Conway        10.  Did  he  do  anything  more  than  act  on  behalf  of  the  men 
Wade       employed  at  Readhead's  ? — Yes. 

Upon  these  findings  the  county  court  judge  entered  judgment 
for  the  plaintiff  for  the  amount  claimed  and  refused  to  accede  to 
the  application  of  the  defendant's  counsel  for  a  new  trial  on  the 
ground  that  the  verdict  was  perverse  and  against  the  weight  of 
evidence,  and  from  this  refusal  the  defendant  appealed  to  a 
Divisional  Court. 

The  Divisional  Court  (Channell  and  Sutton  JJ.)  held  that  if 
the  jury  thought  that  the  whole  thing  was  got  up  for  the  purpose 
of  putting  this  compulsion  upon  the  plaintiff,  they  were  justified 
in  arriving  at  the  conclusion  to  which  they  had  come ;  and  on 
the  whole  the  Court  did  not  think  that  this  verdict,  which  did 
substantial  justice,  shewed  anything  which  indicated  perverse- 
ness  on  the  part  of  the  jury,  or  was  one  which  a  reasonable  jury 
could  not  have  found.  For  thet>  "'-^asons  the  Court  declined  to 
interfere  and  the  appeal  was  dismissed.  Leave  to  appeal  to  the 
Court  of  Appeal  was,  however,  granted. 

The  defendant  appealed.  The  appeal  was  heard  on  July  17 
and  20. 

C  A.  Russell,  K,C.,  and  Edward  Shortt,  for  the  defendant. 
The  act  here  complained  of  was  done  in  contemplation  of  a  trade 
dispute  which  was  imminent  at  the  time  when  the  act  was  done, 
and  it  is  therefore  protected  by  s.  8  of  the  Trade  Disputes  Act, 
1906. 

[Kennedy  LJ.  referred  to  Giblan  v.  National  Amalgamated 
Labourer's'  Union  of  Oreat  Britain  and  Ireland,  (1)] 

The  fact  that  the  act  was  not  done  under  the  authority  of  a 
trade  union  is  immaterial.  Sect  8  contains  no  mention  of  trade 
unions. 

Horace  Avory,  K.C.,  and  J.  E.  Joel,  for  the  respondent.  Non- 
payment of  a  fine  imposed  by  a  union  cannot  be  a  "trade 
dispute  "  within  s.  8  of  the  Act  of  1906.  Some  limitation  must 
be  put  upon  the  word  **  person  "  in  this  section  so  as  to  exclude 
(1)  [1903]  2  K.  B.  600. 


V. 

Wadb. 
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a  mere  busybody  from  doing  mischief  and  then  claiming  the       o.  A. 
benefit  of  its  protection.    It  is  clear  from  the  findings  of  the  jury       1908 
that  what  was  done  was  done  to  compel  payment  of  this  fine  and     gonway 
punish  the  plaintiff  for  not  having  paid  it ;  that  cannot  be  a 
''  trade  dispute."    The  dismissal  was  brought  about  by  Mullin 
and  Linney  because  the  fine  was  unpaid,  possibly  to  satisfy  their 
private  ends  and  in  no  way  in  '*  furtherance  of  a  trade  dispute/' 
and  the  jury  have  so  found.     Neither  Mullin  nor  the  defendant 
ever  ''  contemplated  "  any  trade  dispute.    It  is  not  every  dispute 
between  workmen  that  is  a  **  trade  dispute."    Some  reasonable 
limitations  must  be  placed  on  this  section. 
Sliorttf  replied. 

Cur.  adv.  mix. 

July  80.  Cozens-Habdt  M.B.  This  appeal  raises  questions 
of  difficulty  and  of  general  importance  as  to  the  meaning  and 
effect  of  the  Trade  Disputes  Act,  1906,  and  particularly  of 
s.  8  of  that  Act.  It  is  plaijo  that  the  main  object  of  the  Act 
was  to  put  trade  unions  in  a  peculiar  and  preferential  position 
and  to  treat  trade  disputes  differently  from  all  other  disputes. 
Thus  s.  1  alters  the  law  of  conspiracy — or  rather,  I  should 
say,  repeals  the  law  of  conspiracy — where  there  is  a  trade  dis- 
pute, but  leaves  it  intact  in  every  other  case.  Sect.  2  sanctions 
peaceful  picketing  where  there  is  a  trade  dispute.  Sect.  8  was 
probably  intended  as  a  rider  to  s.  1.  It  alters  the  established 
common  law  liability  of  an  individual,  apart  from  conspiracy, 
not  generally,  but  only  where  there  is  a  trade  dispute  either 
in  contemplation  or  in  existence.  The  language  is  peculiar. 
[The  Master  of  the  Bolls  read  s.  8,  and  continued: — ] 

It  will  be  observed  that  this  leaves  Lumley  v.  Oye  (1)  and  Oiblan 
V.  National  Amalgamated  Labourers*  Union  of  Great  Britain  and 
Ireland  (2)  untouched  except  as  to  trade  disputes.  "  Trade  dis- 
pute "  and ''  workmen  "  are  defined  in  s.  5,  sub-s.  8.  [The  learned 
judge  read  this  sub-section,  and  continued : — ]  I  am  unable  to 
limit  the  generality  of  s.  8.  It  cannot  fairly  be  confined  to  an  act 
done  by  a  party  to  the  dispute.  An  outsider,  a  mere  busybody,  is 
equally  exempt  from  liability,  although  he  may  induce  either 
(1)  (1863)  2  B.  &  B.  216.  (2)  [1903]  2  K.  B.  600. 
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0.  A.  masters  or  men  to  break  contracts  of  employment.  If  there  is  no 

1908  existing  trade  dispute,  the  act  may  be  justified  whether  it  pre- 

OoMWAT  vents  the  contemplated  trade  dispute  from  arising  or  stimulates 

Wadb  ^^'    ^'  ^<>^^ver,  the  trade  dispute  has  arisen,  the  act  must  be 

^   —  '4n  furtherance  "  of  it,  and  if  the  act  is  done  by  a  peacemaker 

Cozens-Hardy        ,  ,  J        r 

M.R.  i^i\^  a  view  to  terminate  the  dispute,  it  is  not  protected.  The 
motive  of  the  act,  as  distinct  from  its  purposes,  seems  irrelevant. 
The  words  ''in  contemplation"  are  difficult,  but  they  must 
embrace  an  act  done  by  a  person  with  a  view  to  bringing 
about  a  trade  dispute.  If,  for  example,  a  minister  of  religion 
says  to  an  employer, ''  If  you  do  not  to-morrow  morning  dis- 
charge all  your  workmen  who  are  not  of  my  sect,  I  will  call  out 
all  my  co-religionists,"  he  may  act  with  impunity.  A  **  trade 
dispute  "  cannot  be  limited  to  a  dispute  between  a  body  of 
men  on  one  side  and  a  body  of  men  on  the  other  side.  It 
includes  a  dispute  between  an  individual  on  one  side  and 
a  body  of  men  on  the  other  side.  But,  strange  to  say,  it 
does  not  include  a  dispute  between  employers  and  employers, 
although  it  expressly  includes  a  dispute  between  workmen 
and  workmen. 

It  remains  to  apply  s.  8  to  the  facts  of  the  present  case. 
The  action  was  brought  in  the  county  court  and  was  tried 
with  a  jury.  The  plaintiff  was  a  member  of  a  trade  union, 
namely,  the  National  Amalgamated  Union  of  Labour.  He 
was  employed  by  Messrs.  Beadhead,  of  South  Shields,  as 
chargeman.  Some  seven  years  ago  a  fine  of  10«.  was  imposed 
upon  the  plaintiff  by  another  branch  of  the  union  to  which 
he  then  belonged.  This  fine  has  never  been  paid.  The  defendant, 
who  was  an  officer  of  the  union,  but  who  acted  without  the 
authority  of  the  executive  of  the  union,  threatened  the  employers 
that  the  union  men  would  leave  if  the  plaintiff's  employment  con- 
tinued, and  this  threat  was  intended  to  prevent,  and  did  prevent, 
the  plaintiff  from  getting  or  retaining  employment.  This  is  found 
by  the  jury,  and  there  is  ample  evidence  to  justify  the  finding. 
The  jury  also  found  (6.)  that  this  was  done  in  order  to  compel 
the  plaintiff  to  pay  arrears  of  fine,  and  (7.)  in  order  to  punish 
the  plaintiff  for  not  paying  such  arrears.  There  is  ample 
evidence  to  justify  these  findings.    But  they  also  found  (1.)  that 
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there  was  not  a  trade  dispute  existing  or  contemplated  by  the  c.  a. 
men,  and  they  fonnd  for  the  plaintiff,  with  501.  damages.    The       i908 

defendant  had  applied  to  the  county  court  judge  for  a  nonsuit  conway 

at  the  end  of  the  plaintiff's  case,  but  this  was  refused.    After  ^^^ 
the  verdict  he  applied  for  a  new  trial  on  the  ground  that  the       — 

GOMDS-Haidy 

verdict  was  perverse  and  against  the  weight  of  evidence,  but  the  ^R- 
application  was  refused.  He  then  appealed  to  the  Divisional 
Court  on  the  ground  that  there  was  no  evidence  to  support  the 
plaintiff's  case.  This  appeal  failed,  but  leave  was  given  to 
appeal  to  this  Court.  With  great  respect  to  the  learned  judges 
in  the  Divisional  Court,  I  am  unable  to  agree  with  their  decision. 
The  only  question  is  this :  Was  there  a  ''  trade  dispute  "  either 
existing  or  in  contemplation?  If  there  was,  the  action  fails, 
having  regard  to  s.  8.  If  there  was  not,  the  plaintiff  can  retain 
his  judgment.  Now  it  seems  to  me  impossible  to  doubt,  having 
regard  to  the  sixth  and  seventh  findings,  that  there  was  an 
existing  trade  dispute  "  in  furtherance"  of  which  the  threats  were 
uttered,  namely,  a  dispute  between  some  members  of  the  union 
and  the  plaintiff  arising  out  of  the  non-payment  of  the  fine.  If  it 
was  necessary  to  refer  to  the  plaintiff's  own  evidence,  I  think  it 
is  abundantly  clear  that  there  was  such  a  dispute.  Bule  18 
of  the  National  Amalgamated  Union  of  Labour's  rules  treats  a 
fine  on  the  same  footing  as  arrears  of  contributions.  Moreover, 
I  think  there  is  ground  for  holding  that  the  threat  was  ''  in  con- 
templation "  of  another  trade  dispute,  namely,  a  dispute  between 
the  employers  and  the  union  men  if  the  plaintiff  continued  to 
work.  In  my  opinion  it  makes  no  difference  that  the  defendant 
had  not  the  authority  of  the  union  to  call  out  the  men;  and  that 
there  may  have  been  motives  of  jealousy  prompting  the  action 
of  the  defendant,  and  that  the  exaction  of  the  fine  was  unreason- 
able after  such  a  lapse  of  time.  These  circumstances,  whether 
taken  separately  or  collectively,  cannot  affect  the  actual  existence 
of  a  trade  dispute.  It  follows  that  in  my  opinion  the  appeal 
must  be  allowed  and  judgment  entered  for  the  defendant  with 
costs  here  and  below. 

Fabwell  L.  J.    This  case,  in  my  opinion,  depends  on  the  true 
construction  of  ss.  8  and  5  of  the  Trade  Disputes  Act,  1906. 
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We  are  asked  to  say  that  there  was  no  evidence  on  whieh  the 
jury  could  find  that  there  was  no  trade  dispute  existing  or 
~  contemplated  by  the  men,  and  that  the  fact  of  the  existence  of 
such  a  dispute  was  not  communicated  to  the  defendant  Wade. 
The  plaintiff  who  has  obtained  the  verdict  is  entitled  to  ask  us, 
as  there  was  a  conflict  of  evidence,  to  rely  on  his  witnesses  and 
to  disregard  the  defendant's  evidence  except  so  far  as  it  is 
favourable  to  him. 

The  facts  are  simple.  For  eighteen  years  the  plaintiff  has 
been  a  member  of  the  Labourers'  Union  intermittently.  Seven 
years  ago  he  was  fined  10«.,  but  did  not  pay,  and  no  action  was 
ever  taken  against  him  for  such  default.  In  September,  1907, 
he  rejoined  the  union,  and  got  his  card  of  membership  and 
shewed  his  receipt  to  the  defendant  on  September  25,  who  told 
him  that  it  was  all  right,  and  he  could  go  to  work.  On  October  1 
he  was  given  higher  wages  as  chargeman.  On  October  2  the 
defendant  told  Baines,  the  foreman,  that  he  had  better  stop  the 
plaintiff  or  there  would  be  trouble  with  the  men,  and  he  did  so. 
The  defendant  is  a  district  delegate  of  the  Labourers'  Union :  he  is 
not  a  labourer ;  it  was  no  part  of  his  duty  to  inflict  or  collect  a  fine 
or  to  stop  any  man  from  working :  he  had  no  authority  to  call  out 
the  men  without  the  sanction  of  the  executive,  and  he  had  no  such 
sanction.  He  gave  no  notice  to  the  plaintiff,  nor  did  he  suggest 
that  he  should  pay  the  seven-year-old  fine.  There  were  two 
members  of  the  union,  MuUin  and  Green,  in  the  same  town; 
MuUin,  having  been  secretary  of  the  branch  to  which  the 
plaintiff's  fine  should  have  been  paid,  instigated  the  defendant 
to  get  the  plaintiff  turned  out,  and  another  man,  Linney,  a  shop 
steward,  told  the  foreman  that  if  the  plaintiff  kept  on  the  men 
would  stop  work.  The  plaintiff  saw  the  defendant  and  remon- 
strated, and  asked  him  if  he  should  stop  him  wherever  he  went. 
The  defendant  replied,  "  Certainly  I  will,"  and  the  plaintiff  said, 
*'  Have  I  got  to  starve  ?  What  shall  I  do  ?  " ;  and  the  defendant 
replied,  **Do  what  you  like."  The  jury  have  found  that  the 
defendant  by  his  threats  intended  to  and  did  prevent  the  plaintiff 
from  getting  or  retaining  employment  in  order  to  compel  the 
plaintiff  to  pay  the  10s.  and  to  punish  him  for  non-payment. 

Put  briefly,  the  case  is  this.    The  defendant,  who  was  not  a 


2K.B. 


EINGKB  BENOH  DIVISION. 


863 


workman  at  all,  and  had  no  authority  on  behalf  of  any  trade 
union  or  otherwise  so  to  do,  threatened  to  call  out  the  men  at 
Beadhead's  in  order  to  compel  payment  of  a  fine  more  than  seven  ~ 
years  old,  of  a  trifling  amount,  the  payment  of  which  he  was  not 
entitled  to  demand,  and  the  non-payment  of  which  was  no  business 
of  his,  at  the  invitation  of  two  workmen  who  objected  to  the 
plaintiff.  He  so  threatened  with  the  intention  and  effect  of 
depriving  the  plaintiff  of  all  work  and  chance  of  work,  and 
contemplated  with  complacent  indifference  the  result  that  the 
man  would  have  to  choose  between  starvation  and  the  workhouse. 

The  question  for  our  determination  is  whether  such  conduct  is 
now  legal  under  the  Trade  Disputes  Act,  1906.  It  was  laid 
down  many  years  ago  in  Heydon's  Case  (1),  and  has  been  often 
followed  since  (2),  that, ''  for  the  sure  and  true  interpretation  of  all 
statutes  four  things  are  to  be  discerned  and  considered,  1.  What 
was  the  common  law  before  the  making  of  the  Act.  2.  What  was 
the  mischief  and  defect  for  which  the  common  law  did  not  provide. 
8.  What  remedy  the  Parliament  hath  resolved  and  appointed  to 
cure  the  disease  of  the  commonwealth.  4.  The  true  reason  of  the 
remedy." 

Now  the  Act  deals  with  several  distinct  subject-matters.  Sect.  1 
amends  the  law  of  conspiracy,  s.  2  deals  with  peaceful  picketing, 
and  8.  4  prohibits  actions  of  tort  against  trade  unions;  with 
none  of  these  are  we  concerned  in  the  present  case,  which  turns 
wholly  on  ss.  8  and  6,  already  read  by  the  Master  of  the  Bolls. 

The  first  question,  what  was  the  common  law  before  the  Act, 
presents  no  difficulty.  The  struggle  for  individual  freedom  began 
before  Magna  Gharta,  and  was  enunciated  by  one  of  its  provisions, 
**  no  freeman  shall  be  seized  or  imprisoned  or  dispossessed  or 
outlawed  or  in  any  way  brought  to  ruin,"  and  since  Charles  n.'8 
time,  when  villenage  was  abolished,  every  man  has  been  free  to 
dispose  of  his  capital  or  his  labour  in  any  lawful  manner  that  he 
chose.  The  freedom  of  the  individual  workman  to  make  the  best 
terms  that  he  could  for  himself  was,  until  1871,  curtailed  by  the 
application  of  the  doctrine  of  public  policy  which  treated  combina- 
tions of  workmen  with  the  object  of  raising  wages  as  conspiracies 
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in  restraint  of  trade,  but  the  impediment  was  removed  by  the 
Legislature  in  that  year.  This  right  of  freedom  to  dispose  of 
capital  or  labour  has  always  been  enforced  by  the  Courts,  and 
the  liability  for  its  infringement  is  thus  stated  in  Bacons 
Abridgment,  tit.  Action :  ''  It  is  clear  that  for  all  injuries  done  to 
a  man's  person,  reputation,  or  property,  he  shall  have  an  action." 

Further,  it  has  for  centuries  been  settled  that  disputes  are  evils  to 
be  discouraged,  and  that  a  barrator,  i.e.,  *'  one  who  from  malicious- 
ness or  for  sake  of  gain  raises  discord  between  neighbours,"  is 
guilty  of  an  offence  at  common  law.  "Common  barratry  is  the 
offence  of  frequently  exciting  and  stirring  up  suits  and  quarrels 
between  his  majesty's  subjects."  (1)  A  single  offence  was  not 
criminal,  but  frequent  offences  were ;  but  in  point  of  morality  any 
stirring  up  of  strife  without  cause  or  reason  is  as  wicked  now  as  it 
was  when  King  Solomon  declared, "  There  be  six  things  which  the 
Lord  hateth,  yea,  seven  which  are  an  abomination  unto  him," 
and  one  of  them  was  "he  that  soweth  discord  among  brethren."  (2) 
The  King's  Courts  have  been  provided  for  the  determination  of 
all  disputes  with  a  view  to  putting  a  final  end  to  strife,  although 
the  parties  to  a  dispute  can,  in  all  civil  matters,  by  agreement 
refer  their  disputes  to  arbitration :  and  under  the  Trade  Union 
Acts  the  members  of  a  trade  union  are  bound  not  to  have 
recourse  to  the  Courts  for  the  settlement  of  their  disputes 
inter  se ;  but  this  is  a  matter  for  the  free  choice  of  the  work- 
men— they  are  not  bound  to  become  members,  but  if  they  do 
they  must  abide  by  the  terms  of  membership.  Down  to  1906, 
therefore,  the  freedom  of  the  individual  and  the  settlement  of 
disputes  either  by  action  in  the  King's  Court  or  by  a  domestic 
forum  agreed  upon  by  the  parties  were  essential  parts  of  our  law. 

I  turn  then  to  the  second  question,  and  ask  what  was  the 
mischief  or  defect  in  this  state  of  the  law.  It  is  of  course 
common  knowledge  that  the  trade  unions  were  dissatisfied  with 
the  law  of  conspiracy  and  with  their  position  under  the  judg- 
ment in  Taff  Vale  Ry.  Co.  v.  Amalgamated  Society  of  Railway 
Sei-vants  (S),  and  desired  to  obtain  for  themselves,  in  addition 
to  that  capacity  for  holding  property  and  acting  by  agents  which 

(1)  4  Bl.  Com.  133.  (2)  Prov.  vi.  16—19. 

(3)  [1901]  A.  0.  426. 
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they  had,  the  unrestricted  capacity  for  injuring  other  people  by       o.  A. 
the  use  of  that  capacity  which  they  had  not,  a  privilege  possessed        i^g 
by  no  other  person  or  corporation  in  the  realm.     But  these     gonwat 
matters  are  disposed  of  by  the  other  sections,  and  are  only      wadb. 
material  now  as  shewing  that  the  general  nature  of  the  Act  is 
in  entire  contradiction  of  those  doctrines  of  personal  freedom 
and  equality  before  the  law  which  have  hitherto  been  its  main 
aim  and  object. 

But  s.  8  has  no  necessary  connection  with  trade  unions  or 
their  supposed  advantages  at  all,  and  s.  5  appears  to  shew  that 
this  was  intentional,  and  that  the  Act  was  intended  to  encourage 
trade  disputes  whether  trade  unions  were  concerned  in  them  or 
not.  And  I  am  confirmed  in  this  by  considering  the  third 
question.  What  remedy  the  Parliament  has  appointed  to'  cure 
the  disease.  I  read  ss.  8  and  5,  so  far  as  applicable  to  the 
present  case,  together,  in  order  to  try  and  ascertain  whether 
any  other  construction  is  possible :  *'  An  act  done  by  a  person 
in  contemplation  or  furtherance  of  any  dispute  between  employers 
and  workmen  or  between  workmen  and  workmen  which  is  con- 
nected with  the  employment  or  non-employment  of  any  other 
person,  whether  in  the  employment  of  the  employer  with  whom 
the  dispute  arises  or  not,  shall  not  be  actionable  on  the  ground 
only  that  it  is  an  interference  with  the  trade,  business,  or  employ- 
ment of  some  other  person,  or  with  the  right  of  some  other 
person  to  dispose  of  his  capital  or  his  labour  as  he  wills." 

The  first  point  is  that  there  is  nothing  to  limit  the  generality' 
of  the  person  doing,  or  of  the  person  suffering  from,  the  act 
authorized  by  the  section.  The  actor  may  be  priest  or  politician, 
alien  or  native  born,  interested  in  the  trade  or  business  affected, 
or  a  mere  busybody.  All  that  is  requisite  is  that  he  should  be 
in  a  position  to  induce  some  workmen  to  make  some  complaint, 
it  matters  not  what,  which  can  be  called  a  dispute  between 
employers  and  workmen  or  between  workmen  and  workmen,  and 
to  lead  the  foreman  to  discharge  his  enemy  for  fear  of  trouble. 
And  this  stirring  up  of  strife  is  the  aim  and  object  of  this  section, 
for  it  enacts  that  the  act,  in  order  to  be  protected,  must  be  "  in 
contemplation  or  furtherance  "  of  such  a  dispute ;  **  in  contem- 
plation "  means  '^  in  view  of,  as  a  contingency  looked  for  or  as 
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an  end  arrived  at " ;   ''in  furtherance "  means  '' the  action  of 
helping  forward,  aid,  assistance." 

The  next  point  is,  Against  whom  may  this  power  to  do  mischief 
be  safely  used  ?  Again  I  can  find  no  limitation  in  the  section. 
The  words  ''  some  other  person "  are  perfectly  general  and 
include  trade  unionists  as  well  as  all  other  people;  and  s.  5 
shews  that  it  is  not  intended  to  be  confined  to  the  workmen  of 
any  particular  employer.  Religion  or  politics  may  be  the  subject- 
matter  of  the  dispute,  and  the  party  injured  may  have  no 
connection  of  any  sort  with  the  trade  or  industry  in  which  the 
dispute  has  arisen ;  and  trade  and  industry  comprise  between  them 
all  trades  and  forms  of  productive  employment.  The  only  limita- 
tion that  I  could  find  is  that  an  act  done  in  order  to  put  an  end  to 
a  strike  is  not  protected;  the  makebate  is  privileged — ^the 
peacemaker  is  left  unprotected. 

Counsel  urged  that  the  Court  ought  not  to  adopt  a  construction 
that  would  lead  to  such  a  conclusion,  but  it  is  unavoidable. 
There  is  no  ambiguity  about  the  words,  and  in  such  a  case 
the  law  is  well  settled,  and  is  thus  stated  by  Lord  Campbell, 
delivering  the  judgment  of  himself  and  eight  other  judges 
— Reg.  V.  Skeen  (1) :  "  Where  by  the  use  of  clear  and  un- 
equivocal language,  capable  only  of  one  construction,  anything 
is  enacted  by  the  Legislature,  we  must  enforce  it,  although  in  our 
opinion  it  may  be  absurd  or  michievous.  But  if  the  language 
employed  admits  of  two  constructions,  and  according  to  one  of 
them  the  enactment  would  be  absurd  and  mischievous,  and 
according  to  the  other  it  would  be  reasonable  and  wholesome, 
we  surely  ought  to  put  the  latter  construction  upon  it  as  that 
which  the  Legislature  intended."  It  was  possible  for  the  Courts 
in  former  years  to  defend  individual  liberty  against  the  aggression 
of  kings  and  barons,  because  the  defence  rested  on  the  law  which 
they  administered ;  it  is  not  possible  for  the  Courts  to  do  so 
when  the  Legislature  alters  the  laws  as  to  destroy  liberty,  for 
they  can  only  administer  the  law.  The  Legislature  cannot  make 
evil  good,  but  it  can  make  it  not  actionable. 

I  can  only  add  that  I  am  unable  to  answer  the  fourth  of  the 
questions,  namely,  **  the  reason  for  the  enactment." 
(I)  (1869)  28  L.  J.  (M.C.)  91,  at  p.  94. 
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I  regret,  therefore,  that  I  am  unable  to  agree  with  the 
Divisional  Court.  It  appears  to  me  clear  on  the  plaintiff's  own 
evidence  that  the  defendant's  act  was  in  contemplation  of  a 
dispute  both  between  employers  and  men,  shewn  by  the  threat 
to  call  out  the  men,  and  also  between  men  and  men,  connected 
with  the  employment  of  the  plaintiff.  I  regret  the  conclusion, 
because  I  think  that  it  inflicts  a  cruel  hardship  on  the  plaintiff, 
and  it  is  no  consolation  to  him  that  far  greater  hardships  will 
doubtless  be  inflicted  in  the  future  on  persons  even  more  innocent 
than  himself — persons  who  were  not  guilty  even  of  failure  to 
pay  lOs.  seven  years  ago.  To  use  Bomer  L.J.'s  language  in 
Giblan  v.  National  Amalgamated  Labourers^  Union  of  Great 
Bntain  and  Ireland  (1),  the  conduct  of  the  defendant  is  morally 
''an  unjustifiable  molestation  of  the  man,  an  improper  and 
inexcusable  interference  with  the  man's  ordinary  rights  of  citizen- 
ship," but  those  rights  have  been  cut  away  and  the  remedy  for 
them  destroyed  by  the  Legislature. 
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Ebnnbdy  L.J.  In  this  action  the  judgment  of  the  learned 
county  court  judge  must  stand,  unless  we  are  satisfied  that  upon 
the  evidence  at  the  trial,  if  construed  in  the  manner  most  favour- 
able to  the  plaintiff,  no  case  has  been  made  out ;  or,  to  say  the 
same  thing  in  other  words,  unless  the  findings  of  the  jury  which 
justify  a  judgment  against  the  defendant  can  rightly  be  held  to 
be  perverse. 

The  decision  of  this  appeal  hinges  almost  entirely  upon  the 
application  of  the  Trade  Disputes  Act,  1906^  to  the  particular 
facts,  and,  for  the  purpose  of  making  my  judgment  plain,  I  shall 
first  state  what  I  deem  to  be  the  meaning  and  effect  of  ss.  1,  8, 
and  5  of  that  statute  so  far  as  they  are  relevant,  and  then  deal 
with  the  evidence  adduced  at  the  trial  and  the  findings  of  the 

jury- 
By  the  operation  of  s.  1  all  argument  previously  derivable  from 
the  fact  of  combined  action  is  got  rid  of,  provided  that  the  act  is 
an  act  done  in  contemplation  or  furtherance  of  a  trade  dispute. 
If  the  act  would  not  be  actionable  if  done  by  a  person  acting 
alone,  it  is,  by  virtue  of  this  section,  equally  not  actionable  if  it  is 
(1)  [1903]  2KB.  600,  at  p.  620. 
Vol.  n.  1908.  3  M  2 
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1908       tion.    So  far  as  concerns  a  "  trade  dispute/'  the  law  as  to  the 

CoMWAT    consequences  in  a  civil  Court  of  combined  action,  as  distinguished 

Wadk.      ^^^  individual  action,  which  I  understand  to  be  approved  in  the 

judgments  in  Qtiinn  v.  Leathern  (1),  and  previously  in  judgments 

in  Mogul  SteatMhip  Co.  v.  McGregor  (2)  and  elsewhere,  is  swept 

away  by  this  section. 

Sect.  8  supplements  s.  1  by  enacting  that  an  act  done  by  any 
person  in  contemplation  or  furtherance  of  a  trade  dispute  shall 
not  be  actionable  merely  because  it  is  an  act  which  either 
(a)  induces  some  other  person  to  break  a  contract  of  employment, 
or  (b)  is  an  interference  with  the  trade,  business,  or  employment  of 
some  other  person,  or  (c)  is  an  interference  with  the  right  of  some 
other  person  to  dispose  of  his  capital  or  his  labour  as  he  wills. 
Clearly  these  last  provisions,  in  all  cases  of  trade  disputes  within 
s.  6,  alter  the  law  if,  prior  to  this  Act  of  Parliament,  the  law 
stood  as  it  was  stated  to  be  by  Bomer  L.J.  in  Oiblan  v.  National 
Amalgamated  Labourers*  Union  of  Great  Britain  and  Ireland  (8), 
and  it  is  needless  to  consider  whether  the  opinion  there  put 
forward  by  the  learned  Lord  Justice,  and  elsewhere  by  some 
other  judicial  authorities,  before  the  passing  of  this  Act  of 
Parliament  was  correct  or  not.  Clearly,  also,  under  these 
provisions  the  actor  need  not  himself  be  a  party  to  the  trade 
dispute,  or  even  a  witness. 

Sect.  5,  sub-s.  8,  purports  to  define  the  meaning  in  this  Act 
(and  in  the  Conspiracy  and  Protection  of  Property  Act,  1875)  of 
the  expressions  "  trade  dispute "  and  "  workmen."  In  the 
present  case  there  is  no  suggestion  of  a  dispute  as  to  the  terms 
of  the  employment  or  the  conditions  of  labour.  The  enactment 
of  this  section,  so  far  as  it  is  relevant,  is  that  "  trade  dispute  '* 
means  any  dispute  between  employers  and  workmen  or  between 
workmen  and  workmen  which  is  connected  with  the  employment 
or  non-employment  of  any  person.  It  defines  "workmen"  as 
"  all  persons  employed  in  trade  or  industry,  whether  or  not  in 
the  employment  of  the  employer  with  whom  a  trade  dispute 
arises."    It  is  not,  I  think,  a  matter  material  in  the  present 

(1)  [1901]  A.  0,  496.  (8)  [1903]  2  K  B.  600,  at  pp.  619, 

(2)  (1889)  23  a  B.  D.  698.  620. 
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case,  but  I  may  note  in  passing  that  the  drafting  of  this  section       c.  A. 
in  respect  of  the  concluding  words,  "  the  employer  with  whom  a        1908 
trade  dispute  arises,"  is  at  least  clumsy,  if  the  definition  of     conway 
"  workmen  "  is  intended  to  apply,  as  I  presume  it  is,  not  only  in 
the  case  of  a  trade  dispute  between  employer  and  workmen,  but 
also  in  the  case  of  a  dispute  between  workmen  and  workmen, 
where  no  dispute  with  the  employer  has  arisen. 

So  much  for  the  express  terms  of  the  Act  of  Parliament. 
They  leave  to  be  decided  as  questions  of  fact  in  each  particular 
case  whether  the  **  act  done  "  which  is  referred  .to  in  ss.  1  and  S 
was  or  was  not  done  either  "  in  contemplation  "  or  "  in  further- 
ance "  of  a  '*  trade  dispute."  I  shall  have  to  refer  to  these 
expressions  again  in  connection  with  the  facts  proved  in  the 
present  case  and  the  findings  of  the  jury ;  and,  for  the  present,  I 
will  only  remark  that  obviously  they  are  wide  and  comprehen- 
sive, and  are  used  to  refer,  in  the  first  case,  to  a  future  and,  in 
the  latter,  to  a  pending  dispute.  [The  Lord  Justice  then  stated 
the  facts  and,  after  examining  and  discussing  the  findings  of  the 
jury  and  the  evidence  in  support  of  these  findings  in  some  detail, 
continued : — ] 

I  now  approach  the  real  issue  in  this  case.  I  shall  assume 
that,  if  the  Trade  Disputes  Act,  1906,  did  not  exist,  there  are  in 
the  findings  of  the  jury,  from  (4.)  to  (10.)  inclusive,  sufiBcient 
materials  for  a  justification  of  the  judgment  which  the  plaintiff 
has  obtained.  It  remains  for  this  Court  to  consider  whether,  if 
the  jury  has  in  findings  (1.),  (2.),  and  (8.)  negatived  the  existence 
of  facts  which  would  bring  ss.  8  and  6  of  the  statute  into  opera- 
tion and  thereby  would  render  the  act  of  the  defendant  of  which 
the  plaintiff  complains  not  actionable,  there  was  any  evidence  to 
justify  those  findings. 

It  appears  to  me  that  these  three  questions  themselves  are 
not  aptly  framed.  The  second  half  of  the  first  question  is 
obviously  incorrect  to  the  disadvantage  of  the  defendant.  The 
question  should  have  been,  not  **  Was  there  a  trade  dispute  con- 
templated by  the  men  ?  "  but  "  Did  the  defendant  do  the  act 
complained  of  in  contemplation  of  a  trade  dispute  ?  "  Nor  are 
questions  (2.)  and  (8.)  satisfactory.  Whether  the  men  did  or  did 
not  make  any  communication  of  a  trade  dispute  to  Wade,  and 

3M2  2 
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G.  A,  whether  Wade  did  or  did  not  act  in  consequence  of  such  a  com- 

1908  monication,  it  is  still  conceivably  possible  that  Wade  acted,  if 

Conway  ^0*  ^^  furtherance,  still  in  contemplation,  of  a  trade  dispute. 

wadb  ^®*  ^*  ^^  assumed,  however,  as  I  think  it  ought  to  be — ^for 

—  counsel  who  argued  the  case  before  us  were  content  so  to  treat 

Kennedy  Ii.J. 

the  matter — that  by  these  answers  the  jury  negatived  the  exist- 
ence of  the  facts  which  under  the  statute  would  protect  the  defen- 
dant, namely,  that  he  did  the  act  complained  of  in  contemplation 
or  in  furtherance  of  a  trade  dispute,  i.e.,  a  dispute  between 
.employer  and  workmen,  or  between  workmen  and  workmen, 
connected  with  the  employment  or  non-employment  of  the 
plaintiff.  Was  there  in  the  evidence  at  the  trial  anything  to 
justify  such  a  finding  ? 

In  my  judgment,  after  anxiously  considering  the  evidence,  and 
without  admitting  any  portion  of  the  evidence  of  fact  which  the 
plaintiff  either  expressly  or  inferentially  has  disputed,  it  is  pledn 
that  there  was,  when  Wade  went  to  see  Joseph  Baines  and  made 
use  of  the  words  which  the  jury  have  found  to  constitute  a 
threat,  and  upon  which  the  plaintiff's  action  is  based,  a  dispute 
between  other  workmen  and  the  plaintiff,  and  that  what  Wade 
did  was  in  furtherance  of  that  existing  dispute.  It  is  plain  from 
the  plaintiff's  own  evidence  that  he  knew  and  understood  the 
dispute ;  and  Joseph  Baines,  the  foreman,  whom  he  called  as  a 
witness,  said  in  reference  to  his  interview  with  the  plaintiff  after 
he  had  seen  Wade,  **  I  did  not  actually  dismiss  Conway ;  he 
knew  the  state  of  affairs."  And,  in  regard  to  the  object  and 
purpose  of  Wade's  action^  the  jury  have  themselves  found  by 
their  verdict,  in  answer  to  questions  (6.)  and  (T.)*  that  Wade 
did  what  he  did  in  order  to  compel  the  plaintiff  to  pay  the  fine 
in  arrear  and  to  punish  him  for  not  paying  such  arrear.  I 
agree  with  Ghannell  J.  that  an  act  done  in  furtherance  of  a  trade 
dispute  must  be  held  to  include  at  all  events  an  act  done  in 
support  of  one  side  in  such  a  dispute.  I  may  add  that  in  my 
view  the  same  evidence  also  proves  that  Wade*s  act  was  "  in  con- 
templation" of  a  dispute  between  employer  and  workmen, 
inasmuch  as  if  the  employer  continued,  after  Wade's  com- 
munication to  Baines,  to  employ  the  plaintiff,  he  obviously 
had  in    view    (and  I  presume    that  "  contemplating "   means 
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"having  in  view")  a  dispute  between  the  workmen,  who  had  c.a. 
expressed  their  determination  to  cease  their  work  at  Beadhead's  1908 
if  the  plaintiff  was  allowed  to  continue  working  without  paying  "  conwat 
the  fine  incurred  by  the  plaintiff  whilst  a  member  of  No.  178  «• 
branch,  and  the  employer.  But  it  is  sufficient  to  base  my  - — ' 
decision  upon  the  ground  that  Wade  was  acting  in  furtherance  of  ^"^"^^  ^^' 
an  existing  dispute  between  the  plaintiff  and  his  fellow- workmen. 
Before  coming  to  the  conclusion  which  I  have  stated  I  have, 
I  need  not  say,  carefully  studied,  with  the  great  respect  due 
to  the  learned  judge,  the  judgment  of  my  brother  Ohannell, 
in  which  Sutton  J.,  his  colleague  in  the  Divisional  Court,  briefly 
expressed  his  concurrence.  Channell  J.  quite  frankly  says  that 
upon  this  part  of  the  case  he  thinks  that,  so  far  as  he  can  form 
a  judgment,  he  should  be  somewhat  inclined  to  differ  from  the 
finding  of  the  county  court  jury.  But  he  comes  to  the  conclusion 
that  the  finding  may  be  allowed  to  stand,  substantially  upon  the 
ground,  if  I  appreciate  his  reasoning  correctly,  that  the  jury 
were  at  liberty  to  disbelieve  Wade's  evidence,  and  might  come  to 
the  conclusion  (to  quote  the  words  of  the  learned  judge  as  they 
appear  in'  the  transcript  of  the  shorthand  note)  that  "  the  whole 
thing  was  got  up  for  the  purpose  of  putting  this  compulsion  upon 
the  plaintiff."  I  cannot  follow  this.  Of  course  the  jury  were 
at  liberty  to  disbelieve  Wade,  but,  in  regard  to  the  statutory 
defence  under  consideration,  the  case  in  no  way  depends  upon 
his  evidence.  That  defence  is,  in  my  view,  sufficiently  established 
by  the  evidence  of  the  plaintiff  himself  and  the  findings  (6.)  and 
(7.)  of  the  jury ;  if  corroboration  were  needed,  it  would  be  found 
in  the  evidence  of  Joseph  Baines,  called  by  the  plaintiff,  and  in 
the  evidence  of  Linney  and  others,  against  whom  no  sugges- 
tion, so  far  as  I  know,  has  ever  been  made.  I  am  afraid  I  fail  to 
understand  what  is  meant  by  the  suggestion  that  the  ''  whole 
thing  was  got  up."  It  is  to  me  plain,  even,  as  I  have  said,  on 
the  plaintiff's  evidence  taken  alone,  that  his  fellow- workmen,  or 
some  of  them,  had  set  on  foot  a  very  real  and  very  serious 
dispute — a  challenge  of  the  plaintiff's  right,  whilst  in  their  view 
a  financial  defaulter,  to  be  employed  with  them  at  Readhead's. 
The  plaintiff  recognized  its  reality  and  seriousness,  as  his  conduct 
throughout  shewed ;  so  did  Joseph  Baines,  Beadhead's  foreman ; 


9. 

Wade. 

Kennedy  L.J. 
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c.  A.  BO  did  the  foreman  at  Smith's  Dock,  when  he  felt  himfielf 
1908  compelled,  on  account  of  the  seriousness  of  the  men's  contention, 
CoKWAT  to  refuse  to  give  the  plaintiff  work.  It  is  true  that  the  plaintiff 
says  that  he  remarked  to  Wade  that  the  trouble  came  from  Green 
and  MuUin  because  of  their  envy  of  his  position  of  chargeman, 
''  whilst  they  were  walking  the  streets."  The  suggestion  appears 
from  the  evidence  to  have  been,  as  regards  Green  at  any  rate, 
mistaken,  for  Green  deposes  that  he  had  at  the  time  a  better  job 
at  58.  6d.  a  day,  and  MuUin,  who  was  called  as  a  witaess,  was 
not  cross-examined  to  shew  any  such  indirect  motive  for  his 
action.  But  suppose  that  out  of  the  fellow-workmen  of  the 
plaintiff  two  or  more  actively  fostered  the  dispute  owing  to 
some  indirect  or  personal  motive,  that  does  not  affect  the  realitj 
of  the  existence  of  the  trade  dispute.  I  am  afraid  there  are 
many  disputes,  many  serious  disputes,  in  matters  other  than 
trade  in  which  some  at  least  of  the  originators  or  partisans  are 
actuated  by  indirect  or  personal  motives,  but  the  disputes  will 
none  the  less  be  real  disputes  on  that  account 

The  true  question  to  be  answered,  in  considering  whether  the 
statute  applies  or  not,  is  whether  there  was  in'facta  trade  dispute 
between  workmen  and  workmen,  and  whether  the  defendant 
acted  in  furtherance  of  it.  The  cause  of  the  dispute  may  possibly 
seem  to  us  to  have  been  paltry ;  the  motives  of  some  of  these 
workmen  who  maintained  it  may  have  been,  in  fact,  unworthy; 
the  purpose  in  view  may  seem  to  us  a  harsh  purpose.  But  if,  as 
is  my  view,  the  only  possible  conclusion  which  can  reasonably  be 
drawn  from  the  facts  is  that  there  was  in  the  present  case, 
within  the  meaning  of  the  statute,  a  ''  trade  dispute,"  and  if  the 
act  done  by  the  defendant  was  within  the  natural  meaning  of  the 
very  wide  language  of  ss.  1  and  8  done  "  in  furtherance  "  of  that 
dispute,  there  was  no  ground  of  action  established  against  the 
defendant,  and  he  is  entitled  to  have  the  miscarriage  of  jnstiee 
which  has  taken  place  set  right  by  our  judgment  allowing  this 
appeal  in  the  way  which  has  been  stated  by  the  Master  of  theBoDa. 

Appeal  i 

Solicitors:  Gibson  dt  WeUoti^for  Hannay,  Hannay 
South  Shields ;  Edtvard  Clark,  NetccasHe-npon-Tyne^ 
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[IN  THE  COUET  OF  APPEAL.]  c.  A. 

JOEL  V.  hA-W  UNION   AND   CROWN  INSURANCE  1908 

COMPANY.  ^«iy23.24, 


Iruurance  {Li/e) — Agreement  that  Statement  should  he  the  Basis  of  the  Contract 
— Effect  of  Answers  to  Questions  put  by  Medical  Referee  of  Insurers  to 
Assured — Non-disclosure  of  material  Fads — Absence  of  Fraud, 

One  B.  M.  effected  with  the  defendants  an  insurance  upon  her  own 
life  in  pursuance  of  a  proposal  in  which  she  made  certain  statements, 
the  truth  of  which  was  not  disputed.  She  signed  a  declaration  that 
the  statements  so  made  were  to  the  best  of  her  knowledge  and  belief 
true,  and  by  which  she  agreed  that  "this  proposal  and  declara- 
tion" should  "be  the  basis  of  the  contract"  between  her  and  the 
defendants.  Subsequently  to  the  proposal,  but  before  the  execution  of 
the  policy,  certain  questions  contained  in  a  printed  form  were  put  to 
her  by  a  doctor,  who  was  instructed  by  the  defendants  to  put  these 
questions  with  any  necessary  explanation  and  fill  in  her  answers 
thereto,  and  to  report  upon  her  health,  and  these  questions  were 
answered  by  her.  Many  of  these  questions  related  to  matters  of 
health,  the  answers  as  to  which  could  only  be  matter  of  opinion, 
even  if  given  by  a  medical  expert.  Among  these  questions  she  was 
asked  to  give  the  names  of  any  medical  men  consulted  by  her,  and  to 
state  when  and  for  what  she  consulted  them;  and  whether,  among 
other  complaints,  she  had  ever,  suffered  from  mental  derangement. 
The  answer  to  the  last-mentioned  question  was  in  the  negative,  whereas 
in  fact  she  had,  though  not  aware  of  the  fact,  been  in  confinement  for 
acute  mania  ;  and,  in  the  answer  to  the  first-mentioned  question,  as  filled 
in  by  the  doctor,  the  name  of  one  Dr.  K.  li.,  whom  she  had  consulted 
for  nervous  breakdown  following  infiuenza,  was  not  mentioned.  She 
signed  a  second  declaration,  contained  in  the  before-mentioned  form, 
wherein  she  declared,  **  with  reference  to  the  proposal  for  assurance  "  on 
her  life  and  her  previous  declaration,  that  the  answers  to  the  foregoing 
questions  were  all  true.  This  dedaration  did  not  state  that  the  answers 
wdre  to  form  part  of  the  basis  of  the  contract.  The  policy  did  not  refer 
to  the  proposal  or  either  of  the  declarations.  The  assured  subsequentiy 
committed  suicide. 

An  action  having  been  brought  on  the  policy  by  the  executrix  of  the 
assured,  the  defendants  resisted  the  plaintiffs  claim  upon  the  ground 
that  the  accuracy  of  the  answers  to  the  above-mentioned  questions  was 
made  a  condition  precedent  to  the  validity  of  the  policy,  and  upon  the 
ground  of  misstatement  and  non-disclosure  of  material  facts  by  the 
assured.  The  doctor  who  put  the  questions  to  the  assured  was  not 
called  as  a  witness  at  the  trial.  The  jury  found  in  answer  to  the 
following  questions  as  follows :— Did  the  assured  fraudulentiy  conceal 
from  the  defendants  that  she  had  consulted  Dr.  K.  M.  for  nervous 
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G.  A,  depression  P    Answer. — She  foolishly,  but  not  fraudulently,  concealed 

this  fact.    Was  the  fact  that  she  had  consulted  Dr.  K  M.  for  nervous 

breakdown  material  for  the  company  to  know  in  considering  whether 

Joel  they  would  insure  the  aasured*s  life?    Answer.— Yes.     Upon  these 

T   w  TT  T  If  answers  judgment  was  entered  for  the  defendants : — 

AND  Grown  Hdd,  on  appeal,  that,  although  the  terms  of  the  first  declaration 

iNSCTRANOE  signed  by  the  assured  did  not  exclude  the  possibility  of  the  truth  of  her 

GoMPANT.  answers  to  the  questions  referred  to  in  the  second  declaration  being 

material  to  the  validity  of   the  policy,  yet,   having  regard  to  the 

nature  and  purpose  of  those  questions,  the  truth  of  the  answers  to  them 

was  not,  on  the  true  construction  of  the  documents,  made  part  of  the 

basis  of  the  contract 

ffeldf  further,  that  under  the  circumstances  of  the  case,  without  the 
evidence  of  the  doctor  who  put  the  questions  to  the  assured  as  to 
what  took  place  when  he  put  the  questions  to  her,  and  what  explanation 
of  them  he  gave  to  her,  the  second  declaration  signed  by  the  assured  as 
above  mentioned  was  not  per  se  sufficient  evidence  to  prove  that  there 
had  been  any  such  non-disclosure  of  material  facts  by  the  assured  as 
would,  in  the  absence  of  fraud,  render  the  policy  voidable. 

Appbal  from  a  jadgment  of  the  Lord  Chief  Jastice  upon  farther 
consideration.  (1) 

The  action  was  brought  by  the  executrix  of  the  will  of  one 
Bobina  Morrison,  deceased,  against  the  defendants  upon  a  policy 
of  insurance  whereby  the  testatrix  insured  her  life  with  the 
defendants  for  the  sum  of  80002. 

The  defendants  set  up,  by  way  of  defence,  that  the  accuracy 
of  the  answers  given  by  the  assured  to  certain  questions  herein- 
after mentioned  was  made  a  condition  precedent  to  the  validity 
of  the  policy;  and  that  the  policy  was  void  by  reason  of  fraudulent 
misstatements  and  non-disclosure  of  material  facts  by  the  assured 
at  the  time  when  the  policy  was  effected ;  and,  alternatively,  by 
reason  of  concealment  by  the  assured  of  the  material  fact  that 
she  had  been  treated  for  nervous  breakdown  by  one  Dr.  Einsey 
Morgan. 

The  insurance  was  effected  in  pursuance  of  a  proposal  dated 
October  27, 1902,  signed  by  the  deceased,  which  contained  printed 
questions  put  to  and  answered  by  her  with  regard  to  (among  other 
things)  the  place  and  date  of  her  birth,  whether  her  life  had  been 
proposed  to  any  other  office,  whether  she  had  been  or  intended 
going  out  of  Europe,  the  nature  of  her  profession  or  occupation, 

(1)  Ante,  p.  481. 
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if  any,  and  the  names  of  two  friends  who  knew  what  her  health       c.  a, 
and  habits  were.    At  the  end  of  the  proposal  form  the  following       1908 


printed  declaration  was  signed  by  her : — "  I,  the  above-named       joel 
Robina  Morrison,  do  declare  that  to  the  best  of  my  knowledge  l^^  union 

and  belief  the  above  particulars  are  true,  and  I  agree  that  this  and  Ceown 

^  Insurance 

proposal  and  declaration  shall  be  the  basis  of  the  contract    company. 

between  me  and  the  Law  Union  and  Crown  Insurance  Com- 
pany. Dated  this  27th  day  of  October,  1902.  (Signed)  R. 
Morrison." 

Subsequently  to  the  proposal,  but  before  the  execution  of 
the  policy,  the  defendants  sent  a  j)rinted  form  to  Dr.  Bernard 
Scott,  a  medical  man  employed  by  them  to  examine  the  assured, 
which  began  as  follows  : — **  Dear  Sir, — A  proposal  for  an  assur- 
ance on  the  life  of  Miss  Bobina  Morrison  having  been  made  to  this 
company,  I  am  instructed  by  the  directors  to  submit  the  case  to 
you,  with  a  request  that  you  will  obtain  answers  from  the 
applicant  to  the  several  questions  on  this  and  the  following 
page,  and  make  such  investigation  as  to  her  past  and  present 
state  of  health  as  will  enable  you  to  give  the  directors  your 
opinion  on  the  third  page."  The  document  contained  certain 
questions  on  pages  1  and  2  headed — ''  Questions  to  be  put  to 
the  applicant  (with  any  necessary  explanation)  by  the  medical 
officer,  who  will  fill  in  the  applicant's  answers."  Then 
followed  these  questions:  "(1.)  Name  (in  full);  occupation;  age 
next  birthday.  (2.)  Has  your  life  been  proposed  for  assurance  to 
any  and  to  what  office  or  offices  ?  If  accepted,  was  it  at  the 
ordinary  premium  ?  Has  a  proposal  on  your  life — (a)  ever  been 
declined ;  or  (6)  withdrawn  ?  (8.)  Have  you  always  been  of  sober 
and  temperate  habits  ?  (4.)  Are  you  now  free  from  disease  or 
ailment?  (5.)  What  is  your  height  and  weight?  (6.)  State  the 
particulars  required  in  this  table  as  to  the  several  members  of  your 
family."  (Here  followed  a  table  containing  particulars  required  as 
to  father,  mother,  brothers,  and  sisters.)  "  (7.)  What  medical  men 
have  you  consulted  ?  When  ?  And  what  for  ?  (8.)  Have  any  of 
your  relations,  living  or  dead,  had  any  signs  of  consumption,  or 
been  insane,  or  had  fits,  or  had  cancer?  (9.)  Have  you  at 
any  time  had,  and  if  so,  when,  any  of  the  following  ailments, 
viz. : — (a)  Spitting  of  blood,  asthma,  palpitation,  short  breath, 
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q.  A.       habitual  oongh,  or  other,  complaint  of  the  chest,  throat,  heart,  or 
19Q8       longs  ?  (b)  apoplexy,  palsy,  fits  of  any  kind,  mental  derangement, 
joBL       brain  fever,  or  other  disease  of  the  brain  ?   (c)  bad  digestion  ? 
Law  Union  ^^^  ^^^  complaint  of  the  urinary  organs  ?  {e)  jaundice,  or  any  liver 
▲ND  Cbown  complaint  ?  (/)  fistula  ?  (g)  gout  ?  (A)  rheumatic  fever,  or  any  kind 
Company,   of  rheumatism  7  (i)  any  eruptions  on  the  skin  ?  (k)  any  tumour, 
ulcer,  or  abscess?   (!)  rupture?    if  so,  is  it  reducible?  is  an 
efficient  truss  worn  ?  (m)  any  accidental  injury  ?    or  surgical 
operation  ?  (10.)  What  quantity  of  malt  liquor,  wine,  or  spirits 
do  you  drink  daily  ?    If  a  total  abstainer,  state  for  what  period 
you  have  been  so."    On  page  8  of  this  document  were  questions 
as  to  the  health  of  the  applicant,  upon  which  Dr.  Bernard  Scott 
(who  received  a  fee  of  one  guinea  from  the  defendants)  was  to 
give  his  opinion  to  the  defendants,  and  thereupon  to  sign  a 
certificate  as  to  within  which  of  three  classes  of  lives  he  con- 
sidered the  applicant's  life  to  be  included.     These  last-men- 
tioned questions  and  further  details  as  to  the  character  and 
contents   of   this   document   are   given   in   the    judgment    of 
Vaughan  Williams  L.J.(l)     On  October  81, 1902,  Dr.  Bernard 
Scott  had  an  interview  with  the  assured  and  asked  her  the 
questions  to  be  put  to  her,  the  answers  to  which  he  entered  in 
the  form.    The  questions  and  answers  material  to  the  present 
case  were  7  and  9  (b).    The  answer  to  question  7,  as  recorded  by 
the  doctor,  was  as  follows: — **Dr.  T.  B.  Scott,  Bournemouth; 
rarely;   colds.     Dr.  Hodson,  Brighton;  last  spring;  measles." 
The  answer  to  question  9  (6),  as  recorded,  was  ''  No."    On  this 
occasion  Bobina  Morrison  signed  a  second  declaration,  which 
followed  the  questions  in  the  form  answered  by  her,  and  was 
as  follows:  "I,  the  said  Bobina  Morrison,  do  hereby  declare, 
with  reference  to  the  proposal  for  assurance  on  my  life,  and  my 
declaration  dated  October  80, 1902,  that  the  answers  to  the  fore- 
going questions  are  all  true."    The  date  October  80  referred  to 
in  the  above  declaration  appeared  to  be  a  mistake  for  October  27. 
Dr.  Bernard  Scott  sent  the  document  filled  in  to  the  defendants, 
certifying  that  he  recommended  that  the  assured's  life  should  be 
insured  as  a  first  class  life ;  and  on  November  4  the  policy,  which 

(1)  See  pp.  875,  876,  post,  to  which  the  reader  ifi  referred  for  further 
particulars  of  the  document. 
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contained  no  reference  to  the  proposal  or  to  either  of  the  declara-       c.  A. 

tions,  Yf2k&  executed.  1908 

It  was  not  disputed  that  in  December,  1894,  the  assured  had       j^j^ 

suffered  from  a  severe  attack  of  influenza,  and  that  this  was  ^      ^ 

Law  Union 
followed  by  nervous  depression,  for  which  she  had  been  treated  and  Cbown 

by  a  doctor  named  Elinsey  Morgan;  that  an  attack  of  acute  compant. 
mania  had  supervened ;  and  that  it  became  necessary  that  she 
should  be  certified,  and  for  a  period  of  six  months  in  1896  she 
was  confined  in  a  private  establishment  at  Sturminster  kept  by 
a  doctor  named  Leach,  from  which,  having  gradually  recovered, 
she  was  discharged  in  August,  1896.  It  appeared  that  she  was 
ignorant  of  the  facts  that  she  had  been  insane  and  had  been 
under  restraint  on  that  account,  and  that  she  had  been  led  to 
believe  that  she  had  been  sent  away  for  a  rest  cure  on  account 
of  nervous  breakdown.  She  had  told  the  Dr.  T.  B.  Scott  men- 
tioned in  her  answer  to  question  7,  who  was  a  brother  of  the 
before-mentioned  Dr.  Bernard  Scott,  about  her  having  been 
treated  for  a  nervous  breakdown  after  influenza.  The  assured 
committed  suicide,  while  of  unsound  mind,  in  March,  1906. 
Dr.  Bernard  Scott  was  present  but  was  not  called  at  the  trial. 

In  this  case  the  defendants  employed  Dr.  Bernard  Scott 
because  Dr.  T.  B.  Scott,  who  usually  acted  as  their  medical 
referee,  was  the  medical  attendant  of  the  assured.  It  appeared 
that  the  defendants  had  obtained  a  report  from  Dr.  T.  B.  Scott, 
in  which  he  reported  favourably  on  the  health  of  the  assured 
and  stated  that  he  thought  her  a  good  life.  The  defendants 
relied  on  the  incorrectness  of  the  answers  given  by  the  assured 
to  the  above-mentioned  questions  7  and  9  (6). 

The  Lord  Chief  Justice  left  the  following  questions  to  the  jury, 
which  they  answered  as  follows : — (1.)  "  Did  the  deceased  lady 
Bobina  Morrison  know  in  October,  1902,  that  she  had  suffered 
from  mental  derangement  ?  "  Answer. — "  No."  (2.)  "  Did 
the  deceased  lady  Bobina  Morrison  fraudulently  conceal  from 
the  defendants  the  fact  that  she  had  suffered  from  mental 
derangement  ?  "  Answer. — "  No."  (8.)  "  Did  she  fraudulently 
conceal  from  the  defendants  that  she  had  consulted  Dr.  Einsey 
Morgan  in  the  year  1894  for  nervous  depression  ?  "  Answer. — 
''  She    foolishly    but    not    fraudulently    concealed   this    fact." 
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c.  A«       (4.)  **  Was  the  fact  that  she  had  consulted  Dr.  Kinsey  Morgan  for 

1908        nervous  breakdown  in  the  year  1894  material  for  the  company 

'^^       to  know  in  considering   whether   they  would  insure  Bobina 

^      !!;         Morrison's  life?"    Answer.— "  Yes." 
Law  Ukioh 

AKD  cbowk      The  case  was  argued  before  the  Lord  Chief  Justice  on  further 

IlTBUBAirCB 

CoMPANT.  consideration,  when  he  held  that  the  truth  of  the  answers  given 
by  the  assured  to  the  above-mentioned  questions  7  and  9  (b)  was 
not,  on  the  true  construction  of  the  documents,  made  part  of 
the  basis  of  the  contract  of  assurance,  but  that,  there  having 
been  non-disclosure  of  a  material  fact,  the  policy  was  avoided, 
though  that  non-disclosure  had  not  been  fraudulent;  and  he 
accordingly  gave  judgment  for  the  defendants.  (1) 

July  28'  24.  Montague  Lush^  K.C.,  and  Hon.  S.  O.  Henn 
Collins,  for  the  plaintiff.  It  was  contended  for  the  defendants 
in  the  Court  below  that,  upon  the  correct  construction  of  the 
documents,  the  truth  of  the  answers  of  the  assured  to  the  ques- 
tions referred  to  by  her  second  declaration  was  made  part  of  the 
basis  of  the  contract.  But,  having  regard  to  the  nature  of  these 
questions,  it  is  absurd  to  suppose  that  it  could  have  been 
intended  that  the  truth  of  the  answers  to  them  should  be 
warranted,  or  made  a  condition  of  the  insurance.  The  Lord 
Chief  Justice  rightly  held  that  this  was  not  the  case,  and  that 
there  was  no  agreement  that  this  should  be  so.  If  an  insurance 
company  means  to  stipulate  that  the  truth  of  the  answers  to 
such  questions  put  to  the  assured  shall  be  a  condition  precedent 
to  the  validity  of  the  contract,  they  must  do  so  in  such 
unambiguous  terms  as  a  layman  can  without  difficulty  under- 
stand. Putting  the  case  at  the  lowest,  it  cannot  be  said  that  the 
terms  of  the  document  here  in  question  are  such  as  would 
clearly  bring  home  to  the  assured  that  they  amounted  to  such  a 
stipulation.  The  only  obligation  on  the  part  of  the  assured  was 
to  answer  the  questions  honestly  to  the  best  of  her  knowledge 
and  belief. 

Assuming  that  the  accuracy  of  her  answers  was  not  made  part 
of  the  basis  of  the  contract,  the  question  would  still  remain 

(1)  Ante,  pp.  437,  438. 
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whether  there  was  in  this  case  snch  a  misstatement  or  non-       c.a. 

disclosure  of  a  material  fact  as,  in  the  absence  of  fraud,  would        1908 

avoid  the  contract.    Contracts  of  insurance  have  been  held  to  be       '^^ 

contracts  in  relation  to  which  uberrima  fides  is  requisite  on  the  ^      ^ 

*  Law  Union 

part  of  the  assured;  and,  therefore,  misstatement,  or  conceal-  andCbown 

TlfSURANGB 

ment  or  non-disclosure  of  any  fact  which  it  was  material  for  the  gompant. 
insurers  to  know,  and  which  was  known  to  the  assured,  has,  no 
doubt,  been  held  to  avoid  the  contract,  although  there  may  have 
been  no  fraud  on  the  part  of  the  assured,  and  he  may  not  have 
known  that  the  fact  so  concealed  was  material.  For  a  con- 
siderable time  it  has  been  the  practice  for  insurance  companies 
to  stipulate  in  cases  of  life  insurance  that  the  truth  of  answers 
made  by  the  person  proposing  to  efifect  an  insurance  on  his 
life  to  questions  put  to  him  shall  form  the  basis  of  the  con- 
tract. The  efifect  of  such  a  stipulation  is,  it  is  submitted,  that, 
inasmuch  as  it  may  be  doubtful  what  facts  a  jury  or  other 
tribunal  might  find  to  be  material,  the  parties,  by  convention 
between  themselves,  agree  that  certain  matters  and  no  others 
shall  be  considered  as  material,  and  that  the  truth  of  the  answers 
given  with  regard  to  them  by  the  assured  shall  be  considered  as 
the  condition  essential  to  the  validity  of  the  contract.  The 
insurance  company  thereby  obtain  the  advantage  that  any 
matter  the  truth  of  which  is  thus  expressed  to  be  the  basis  of  the 
contract  is  thereby  made  material,  whether  it  is  really  so  or  not, 
and  whether  a  jury  would  or  would  not  find  it  to  be  so.  It  would 
be  a  most  unfair  construction,  that  being  so,  if  the  efifect  were  to 
leave  it  open  to  the  company  to  set  up  as  against  the  assured 
that  other  facts  not  made  the  basis  of  the  contract  were  material : 
see  judgment  of  Lord  Granworth  in  Ander$on  v.  Fitzgerald.  (1) 
The  true  construction  of  such  a  provision  is  that,  so  far  as 
concerns  the  legal  obligation  in  the  case  of  contracts  of 
insurance  to  disclose  or  to  state  truly  material  facts,  the  parties 
mutually  bind  themselves  by  convention  as  to  what  are  to  be 
considered  such  facts ;  but  that,  of  course,  leaves  untouched  the 
obligation  to  act  in  good  faith,  and  not  to  be  guilty  of  any 
conscious  misrepresentation  or  concealment.  The  jury  in  this 
case  have  negatived  bad  faith.  Therefore,  in  the  absence  of 
(1)  (1853)  4  H.  L.  0. 484,  at  p.  603. 
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c.  A.  fraud,  the  only  statements  of  the  assured  the  truth  of  which  was 
1908  made  a  condition,  or  material  to  the  validity,  of  the  contract  were 
'J^  those  contained  in  the  proposal  form.  Assuming  that  the 
^  plaintiff's  contention  on  this  point  is  wrong,  the  question  still 
AST)  crowk  remains  whether  the  defendants  have  really  proved  that  there 
CoKPANTf  was  any  misstatement  or  non-disclosure  of  a  material  fact  by  the 
assured.  The  onus  of  proof  on  this  question  rested  upon  them. 
The  questions  referred  to  in  the  assured's  second  declaration 
were,  on  the  face  of  them,  not  for  the  information  of  the  defen- 
dants, but  for  the  information  of  Dr.  Bernard  Scott,  for  the 
purpose  of  enabling  him  to  advise  the  defendants  as  to  the  state 
of  the  applicant's  health.  They  were  to  be  put  by  the  doctor  to  the 
assured  with  such  explanation  as  he  might  think  necessary.  The 
defendants  did  not  call  Dr.  Bernard  Scott,  and,  unless  what  took 
place  at  the  interview  between  him  and  the  assured,  smd  how  he 
put  and  explained  the  questions,  is  known,  it  is  impossible  to  say 
whether  there  was  really  any  misstatement  or  non-disclosure  by 
the  assured.  There  cannot  be  concealment  by  a  person  of  that 
which  he  does  not  know.  The  assured  did  not  know  that  she  had 
been  mentally  deranged.  With  regard  to  the  non-disclosure  of  the 
fact  that  she  had  been  treated  by  Dr.  Einsey  Morgan  for  nervous 
depression,  it  is  impossible,  without  knowing  what  took  place 
between  Dr.  Bernard  Scott  and  the  assured  when  the  questions 
were  put,  to  say  whether  there  was  any  concealment  by  the  assured. 
Dr.  Bernard  Scott  was  acting  for  the  company,  and,  when  told 
that  the  assured  had  been  treated  by  his  brother  Dr.  T.  B.  Scott, 
he  may  have  said  that  that  was  enough,  and  it  was  unnecessary 
to  give  the  names  of  other  doctors.  It  could  not  have  been 
intended  that  the  applicant  should  give  the  names  of  all  the 
doctors  who  had  ever  attended  her  during  her  life.  The  assured 
had  informed  Dr.  T.  B.  Scott  of  her  having  been  treated  for 
nervous  breakdown  after  influenza;  therefore,  by  giving  his 
name  as  one  of  the  medical  men  who  had  attended  her,  she  gave 
the  means  of  obtaining  information  as  to  this  to  Dr.  Bernard 
Scott  as  the  defendants'  agent,  and  this  was  sufficient.  If 
Dr.  Bernard  Scott,  as  representing  the  defendants,  did  not  think 
fit  to  avail  himself  of  the  means  of  information  so  given,  the 
defendants  must  bear  the  consequences. 
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Farther,  it  is  contended  that,  having  regard  to  the  reference       c.A. 
at  the  commencement  of  the  assured's  second  declaration  to  the       1908 
proposal  and  her  first  declaration,  which  merely  stated  that  to       j^ 
the  best  of  her  knowledge  and  belief  the  particulars  therein  la^^jj^^jj 
stated  were  true,  the  true  construction  of  the  second  declaration  and  Ceown 
is  that  the  answers  therein  referred  to  are  only  true  to  the  best    compakt. 
of  the  assured's  knowledge  and  belief.  [They  also  cited  Hamhrough 
V.  Mutual  Life  Insurance  Go.  of  New  York  (1) ;  Jones  v.  Provincial 
Insurance  Co,  (2) ;  Moens  v.  Heyworth.  (8)] 

Montague  Shearman^  K.C.^  find  Boydell  Houghton^  for  the 
defendants.  The  agreement  in  the  first  declaration  signed  by 
the  assured  that  the  proposal  and  that  declaration  shall  form  the 
basis  of  the  contract  does  not  provide  that  they  shall  form  the 
sole  basis  of  the  contract,  or  exclude  the  possibility  of  the  truth 
of  the  answers  referred  to  in  the  assured's  second  declaration 
forming  part  of  the  basis  of,  or  being  material  to  the  validity  of, 
the  contract.  It  is  submitted  that  the  words  ^*  with  reference  to 
the  proposal  for  assurance  on*  my  life,  and  my  declaration  dated 
October  80,  1902,"  in  the  second  declaration  shew  that  the 
answers  mentioned  in  that  declaration  were  also  intended  to  form 
the  basis  of  the  contract.  The  assured  is  asked  to  answer 
questions  in  the  proposal  form  as  to  certain  matters,  but 
only  to  the  best  of  her  knowledge  and  belief,  and  the  truth 
of  her  answers  to  those  questions  is  made  the  basis  of  the 
contract.  It  could  not,  however,  be  intended  that  those 
answers  only  should  form  the  sole  basis  of  the  contract. 
Questions  as  to  h^r  health  are  not  put  directly  to  her  by  the 
defendants,  but  are,  with  the  necessary  explanations,  to  be  put 
by  and  answered  to  the  doctor  who  examines  her  for  the 
company.  She  undertakes  by  her  second  declaration  that  the 
answers  given  by  her  to  such  questions  as  recorded  by  him 
are  true,  and  the  intention  obviously  is  that  they  also  shall  form 
the  basis  of  the  contract.  But,  assuming  that  this  is  not  so, 
nevertheless,  by  virtue  of  the  legal  doctrines  applicable  to 
contracts  of  insurance,  including  life  insurance,  if  the  answers  so 
given  by  her  are  incorrect,  and  she  thereby  misstates  or  conceals 

(1)  (1896)  72  L.  T.  140.  (2)  (1867)  26  L.  J.  (C.P.)  272. 

(3)  ri842)  10  M.  ft  W.  147. 
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O.A.  material  tacts,  the  result  is  that  the  policy  is  avoided,  even 
1908  although  she  did  not  fraudulently  misstate  or  conceal  those  facts, 
jojji,  In  this  case  there  was,  as  shewn  by  the  findings  of  the  jury, 
LawUkioh  ®^®*^'y  concealment  by  the  assured  of  the  fact  that  she  had 
AND  Cbown  consulted  Dr.  Kinsey  Morgan  for  nervous  depression,  and  the 
CoMPAKT.  jury  found  that  this  was  a  material  fact.  Her  answers  to  questions 
7  and  9  (6)  were  not  true.  It  may  be  that  she  cannot  be  said  to 
have  concealed  the  fact  that  she  had  sufifered  from  mental 
derangement,  because  she  does  not  appear  to  have  been  aware  of 
that  fact ;  but  she  knew  that  she  had  suffered  from  influenza  and 
consequent  nervous  depression,  and  she  did  not  disclose  that, 
nor  that  she  had  consulted  Dr.  Einsey  Morgan  for  nervous 
depression.  Apart  from  questions  put,  she  was  bound  by  the 
general  law  governing  insurance  to  disclose  the  fact  that  she  had ' 
suffered  from  influenza  and  consequent  nervous  depression  so 
serious  that  she  had  to  consult  a  doctor  for  it.  It  may  be 
admitted  that  question  7  cannot  mean  that  the  assured  is  to 
give  the  names  of  all  the  doctors  she  had  ever  consulted  in  her 
life,  but  this  was  a  case  of  a  doctor  being  consulted  for  serious 
illness,  which  was  a  matter  plainly  material  to  the  question 
whether,  and,  if  so,  at  what  premium,  the  insurance  should  be 
granted,  and  therefore  one  which  the  assured  was  bound  to 
disclose.  It  is  clear  law  that  the  fact  that  the  assured  did  not 
suppose  a  matter  to  be  material  does  not  relieve  him  from  the 
obligation  to  disclose  it,  if  in  fact  material.  It  was  not  necessary 
for  the  defendants  to  call  Dr.  Bernard  Scott.  The  declaration 
signed  by  the  assured  that  the  answers  to  the  questions  contained 
in  the  document  were  true  was  sufficient  prima  facie  evidence  of 
the  misstatement  and  non-disclosure  relied  upon,  and  it  was  for 
the  plaintiff  to  call  Dr.  Bernard  Scott,  if  she  wanted  to  qualify 
what  was  prima  facie  the  result  of  the  document  signed  by  the 
assured.  The  declaration  that  certain  matters  shall  be  the  basis 
of  the  contract  cannot,  as  suggested,  mean  that  nothing  else 
shall  be  material  for  the  purposes  of  the  doctrine  by  which  the 
assured  is  bound  to  disclose  material  facts.  [They  cited  Wood  v. 
Dwarria  (1) ;    Thomson    v.    Weems  (2)  ;    London  Assurance  v. 

(1)  (1856)  11  Ex.  493. 

(2)  (1884)  9  App.  Oas.  671,  at  p.  684. 
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Mansel  (1) ;  Lindenau  v.  Desborough  (2) ;  Brawnlie  v.  Campbell  (8) ;        c.  A. 

Dcdglish  v.  Jarrie  (4) ;  Wheelton  v.  Hardisty,  (5)]  1908 

Montague  Lmh,  K.C.,  for  the  plaintiff,  in  reply.  ^^ 

x^  ,         ,.        Law  Union 

C7t£r.  adv,  vult.       j^^  cbown 


July  80.  Yauohak  Williams  L.  J.  The  defendants,  the  Law 
Union  and  Crown  Insurance  Company,  at  the  trial  of  this  action 
relied  principally  upon  the  defence  of  fraud,  it  being  alleged  that 
the  answers  to  certain  questions  put  to  Bobina  Morrison  on 
October  31,  1902,  were  fraudulent  and  untrue  to  the  knowledge 
of  Bobina  Morrison,  and  that  the  non-disclosure  of  the  true  facts 
was  also  fraudulent.  The  jury  have  negatived  all  fraud.  The 
questions  to  which  I  have  referred,  and  the  answers  to  them, 
were:  ''What  medical  men  have  you  consulted,  when,  and 
what  for  ?  "  Answer. — "  Dr.  T.  B.  Scott,  Bournemouth ;  rarely, 
colds;  Dr.  Hodson,  Brighton;  last  spring,  measles."  ''Have 
you  at  any  time  had,  and,  if  so,  when,  any  of  the  following  ail- 
ments ?  "  and  then  follows  a  list  that  I  need  not  read,  but  it 
included  "  mental  derangement."  Answer. — "  No."  The  defen- 
dants relied  alternatively  on  the  non-disclosure  by  Bobina 
Morrison  of  the  fact,  which  she  knew,  that  she  had  been  treated, 
as  she  believed,  for  nervous  breakdown,  by  Dr.  Einsey  Morgan. 
This  is  pleaded  without  any  allegation  of  fraud,  but  with  the 
allegation  that  such  facts  were  material  to  be  known  to  the 
defendants  and  were  known  to  Bobina  Morrison,  but  not  to  the 
defendants. 

The  defendants  allege  that  the  truth  of  the  answers  to  the 
questions  of  October  81  was  a  condition  precedent  to  the  enforce- 
ment of  the  contract,  and  the  basis  of  the  contract.    I  think  not. 

The  proposal  by  Bobina  Morrison  tor  life  assurance  contained 
a  declaration  of  October  27  to  the  effect  that  certain  particulars 
appearing  on  the  face  of  the  proposal,  in  the  shape  of  answers 
to  questions,  were,  to  the  best  of  the  knowledge  and  belief  of 
Bobina  Morrison,  true,  and  she  agreed  that  the  proposal  and 

(1)  (1879)  11  Oh.  D.  363.  (4)  (1850)  2  Mac  &  G.  231,  at 

(2)  (1828)  8  B.  &  0.  686.  p.  243. 

(3)  (1880)  0  App.  Gas.  925,  at  p.  954.  (5)  (1857)  8  E.  &  B.  232. 
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declaration  should  be  the  basis  of  the  contract  between  her  and 
the  Law  Union  and  Grown  Insurance  Company ;  and  the  defen- 
dants contended  that  the  signature  at  the  end  of  the  answers  of 
October  81,  coupled  with  the  declaration  ''I  the  said  Bobina 


Joel 

Law  Union 

AND  Crown  Morrison  do  hereby  declare  with  reference  to  the  proposal  for 

Insttranoe 

assurance  on  my  life,  and  my  declaration  dated  October  80, 1902, 


Company. 

Vanghan 
Willianu  L.J. 


that  the  answers  to  the  foregoing  questions  are  all  true,"  made 
these  answers  also  the  basis  of  the  contract.  I  cannot  agree. 
If  the  insurance  ofiSce  meant  this,  it  lay  on  them  to  say  so 
plainly.  It  would  have  been  very  easy  to  have  stated  plainly 
that  such  answers  were  to  be  the  basis  of  the  contract,  but  this 
is  not  done.  With  reference  to  the  questions  of  October  81,  it 
is  to  be  observed  (1.)  that,  unless  these  questions  are  expressly 
made  part  of  the  basis  of  the  contract,  they  appear  to  be,  as  the 
questions  on  the  face  of  the  proposal  are  in  terms  stated  to  be, 
questions  to  be  answered  ''to  the  best  of  my  knowledge  and 
belief";  (2.)  that  on  their  face  the  questions  are  questions  the 
answers  to  which  no  person  would  warrant.  The  questions  are 
such  as  no  one  but  a  medical  man  could  answer  with  an  approach 
to  certainty.  They  are  questions  to  which  it  would  be  unreason- 
able to  expect  warranted  answers.  Honest  answers  were  the 
most  any  one  could  expect.  Moreover,  I  do  not  know  what 
the  questions  really  were.  The  questions,  by  the  written 
instructions  given  to  the  agent  of  the  defendants,  who  was 
to  put  the  questions  and  fill  in  the  answers,  were  to  be  put 
"  with  any  necessary  explanation."  I  have  no  doubt  he  did  obey 
these  instructions ;  but,  as  Dr.  Bernard  Scott,  the  medical  officer 
who  obtained  and  filled  in  the  answers,  although  in  Court  at  the 
trial,  was  not  called  as  a  witness,  there  is  no  evidence  as  to  what 
explanations  were  given  to  Miss  Morrison.  Question  7 — "  What 
medical  men  have  you  consulted?" — in  my  opinion,  involved 
some  necessary  explanation.  Some  limit  to  this  question  must 
have  been  intended.  It  could  not  have  been  expected  that 
Miss  Morrison's  answer  should  extend  to  early  childhood.  I  do 
not  know  what  limit  was  set  by  Dr.  Bernard  Scott  in  his  explana- 
tion. I  do  not  think  that  there  is  anything  in  law  to  make  the 
truth  6l  the  answers  a  condition  precedent  to  the  liability  of  the 
defendants  on  the  policy,  and,  if  the  truth  of  the  answer  were 
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not  such  a  condition,  it  comes  within  the  statement  of  Willes  J.  in       c.  a. 
his  judgment  in  Wheelton  v.  Hardisty  (1),  where  he  says,  "  unless        1908 
it  were  untrue  to  the  knowledge  of  the  plaintiffs,  and  therefore       jokl 
fraudulent,  the  mere  imtruth  of  it  would  not  avoid  any  policy  in  l^^  union 
which  it  was  introduced,  the  policy  containing  no  express  stipu-  ^nd  cbown 
lation  to  that  effect.    Here  is  no  such  stipulation.    The  mere    company. 
recital  of  such  a  statement  in  the  policy  would  not  alter  the     w^^n 
general  law,  or  convert  such  statement  from  a  mere  matter  of 
representation  into  a  condition  precedent." 

Besides  these  considerations  based  on  the  proposal  and  the 
two  sets  of  answers,  there  is  another  consideration  based  on  the 
purpose  with  which  Dr.  Bernard  Scott,  the  medical  agent  of  the 
defendants,  instructed  to  put  the  questions  and  obtain  the  signa- 
ture of  Miss  Morrison  to  her  answers  as  written  down  by  him, 
was  so  instructed.  In  my  opinion  he  was  so  instructed  for  the 
purpose  of  obtaining  information  to  enable  him  to  advise  the 
company  as  to  the  class  in  which  he  advised  that  the  life  of  the 
applicant  should  be  accepted,  and  he  was  only  to  give  this  advice 
after  he  had  complied  with  the  following  instruction,  given  in  the 
same  form  in  which  the  before-mentioned  questions  were  con- 
tained : — '^  The  medical  officer,  having  obtained  the  signature  of 
the  applicant  at  foot  of  the  preceding  page,  will  personally 
examine  her  and  answer  the  following  questions.  It  is  particularly 
requested  that  the  results  of  the  examination  be  not  made  known 
to  the  applicant  or  agent."  ^*  Agent,"  of  course,  there  does  not 
mean  the  medical  agent,  but  an  agent  who  it  is  supposed  possibly 
may  present  the  application  of  the  applicant.  These  questions 
and  answers  were :  **  Question  1. — What  is  the  condition  of  the 
heart?  Answer. — Normal.  2.  What  is  the  condition  of  the 
lungs? — Normal.  3.  What  is  the  condition  of  the  viscera  in 
the  other  cavities  ? — Normal.  4.  What  is  her  general  configura- 
tion?— Healthy.  And  physical  development? — Good.  5.  Has 
she  the  appearance  of  health  and  vigour? — ^Yes.  And  of  the 
age  stated  (32)? — ^Yes.  And  ot  uniform  temperance? — Yes. 
6.  Has  she  good  marks  of  vaccination  ? — Yes.  Or  has  she  had 
smallpox  ? — The  answer  to  that  appears  to  be  *  No.'  7.  What 
is  the  condition  of  the  urine  under  ordinary  tests? — Both 
(1)  8£.  ft  B.  232,  at  p.  299. 
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0.  A.       eveniiig  and  morning  specimens  normal.    8.  Is  her  business  or 

1908        occupation  in  any  way  likely  to  injure  her   health  ? — No." 

joBL       There  is  then  this  note  at  the  foot :  "  If  there  is  any  special 

Law  Union  ^^  noteworthy  feature  in  the  case  not  elicited  by  the  printed 

AND  Crown  questions,  please  to  state  it  here."    There  is  then  a  statement 

Insubange    ^  '  ^ 

Company,  as  follows : — **  Miss  Morrison  is  not  certain  of  family  history 
v^^n  details,  but  says  that  exact  particulars  might  be  gained  from  the 
London  and  North  Lanes.  Office,  in  which  her  sister,  Mrs.  F.  Gould, 
was  insured."  I  very  much  doubt  whether  the  answers  of  the 
assured  were  intended  by  the  defendants  themselves  to  form  part 
of  the  contract  of  insurance.  The  form  of  the  certificate  set  out 
in  the  instructions  is  as  follows : — "  Certificate. — I,  the  under- 
signed, acting  as  medical  examiner  for  the  company,  having  regard 
to  the  present  condition  smd  past  health  and  family  history  of 
the  applicant,  and  also  to  the  subjoined  table  of  classified  lives, 
recommend  that  the  applicant  be  placed  in  Glass  I.  (If  in 
Glass  II.  state  the  objectionable  features,  and  the  number  of 
years  that,  in  your  opinion,  ought  to  be  deducted  from  the 
average  expectation  of  life  (see  table  on  back).  The  age  which 
the  applicant  should  attain  is  —  years.)  Date,  October  SI,  1902. 
Signature  of  medical  officer,  Bernard  Scott,  M.B.G.S.,  Ac. 
Table  of  classified  lives. — Glass  I. — Good  lives,  which  may  be 
safely  assured  at  the  ordinary  rate  of  premium.  Glass  IL — 
Lives  below  average,  owing  to  an  unfavourable  family  history  or 
personal  condition,  or  former  illnesses,  but  which  may  neverthe- 
less be  safely  assured  at  an  extra  rate  of  premium.  Glass  III. — 
Bad  lives,  not  desirable  for  assurance  even  at  an  extra  rate  of 
premium."  This  form  of  certificate  certainly  points  to  the 
purpose  of  the  interview  of  the  medical  officer  being  merely  to 
advise  as  to  the  class  in  which  the  applicant  was  to  be  placed, 
and  not  the  obtaining  of  answers  which  should  be  the  basis  of 
the  contract,  or  even  part  of  the  contract. 

It  is  desirable  at  this  point  that  I  should  deal  with  the  argu- 
ment of  Mr.  Lush,  that  it  was  not  open  to  the  defendant  company 
to  put  forward  the  answers  of  October  81  as  constituting  part 
of  the  basis  of  the  contract,  because  the  effect  of  the  declaration 
on  the  proposal  was  to  limit  the  material  particulars  to  those 
appearing  on  the  face  of  the  proposal,  and  that,  that  being  so, 
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the  obligation  of  the  proposer  to  make  fall  disclosure  of  all        o.iu 
material  facts  was  limited  to  the  disclosure  contained  in  the        1908 


answers  to  questions  appearing  in  the  proposal.     This  argument       jobl 
was  based  upon  the  following  passage  in  the  judgment  of  Lord  ^^^  u^ion 
Cranworfch  in  the  case  of  Anderson  v.  Fitzgerald  (1) :  "  Nothing  ^^^d  Cbown 
therefore  can  be  more  reasonable  than  that  the  parties  entering    Compaky. 
into  that  contract "  (of  insurance)  "  should  determine  for  them-     valighin 
selves  what  they  think  to  be  material,  and  if  they  choose  to  do        *°»  • 
so,  and  to  stipulate  that,  unless  the  assured  shall  answer  a  certain 
question  accurately,  the  policy  or  contract  which  they  are  entering 
into  shall  be  void,  it  is  perfectly  open  to  them  to  do  so,  and  his  false 
answer  will  then  avoid  the  policy.     Now  it  appears  to  me,  my 
Lords,  that  that  is  precisely  what  has  been  done  here.     The 
parties  entering  into  the  insurance   have   so  stipulated,  ^  The 
basis  of  our  contract  shall  be  your  answering  truly  these  two 
questions.' "    Then  Lord  Cranworth  (2)  goes  on  to  say :  "  Thus, 
if  a  person  effecting  a  policy  of  insurance  says,  '  I  warrant  such 
and  such  things  which  are  here  stated,'  and  that  is  part  of  the 
contract,  then  whether  they  are  material  or  not  is  quite  unim- 
portant— the  party  must  adhere  to  his  warranty,  whether  material 
or  immaterial.    But,  if  the  party  makes  no  warranty  at  all,  but 
simply  makes  a  certain  statement,  if  that  statement  has  been 
made  bona  fide,  unless  it  is  material,  it  does  not  signify  whether 
it  is  false  or  not  false.    Indeed,  whether  made  bona  fide  or  not, 

if  it  is  not  material,  the  untruth  is  quite  unimportant If 

there  is  no  fraud  in  a  representation  of  that  sort,  it  is  perfectly 
clear  that  it  cannot  affect  the  contract ;  and  even  if  material,  but 
there  is  no  fraud  in  it,  and  it  forms  no  part  of  the  contract,  it 
cannot  vitiate  the  right  of  the  party  to  recover."  Now,  having 
regard  to  the  question  which  was  raised  in  that  case,  which  was 
simply  a  question  whether,  in  a  case  where  by  the  terms 
of  the  policy  the  answers  to  two  questions  were  made  the 
basis  of  the  contract,  it  was  right  for  the  judge  at  the 
trial  of  an  action  brought  against  the  insurance  office 
on  the  policy  to  ask  the  jury  if  such  questions  and  answers 
were  material,  as  to  which  the  House  of  Lords  decided 
that  it  was  not  right,  I  cannot  see  that  the  observations  of 
(1)  4  H.  L.  0.  484,  at  p.  603.  (2)  4  H.  L.  0.  at  p.  504. 
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c.  A.       Lord  Granworth  as  to  the  parties  to  an  insarance  contract 

1908       having  a  right  to  determine  for  themselves  what  they  think  to 

"^^       be  material,  or  that  the  truth  of  certain  answers  shall  be  the 

LAW  UiaoN  ^^^^^  ^*  '^®  contract,  afifect  the  question  whether  in  the  contract 

AND  Cbowk  in  the  present  case  the  answers  to  the  questions  appearing  in 

coMPAKT.    the  proposal  are  made  the  whole  basis  and  the  only  basis  of  the 

vt^n     contract,  so  as  to  exclude  the  answers  to   the  questions  of 

October  81  being  also  warranties  and  part  of  the  contract ;  and 

still  less  do  I  see  how  these  observations  on  representations  and 

misrepresentations  exclude,  or  tend  to  shew  that  we  ought  to 

exclude,  from  this  contract  the  implied  contract  by  an  applicant 

for  a  policy  to  make  full  disclosure  of  all  facts  material  to 

the  risk. 

I  have  already  stated  that  in  my  opinion  the  truth  of  the 
answers  to  the  questions  of  October  81  is  not  warranted  by  or 
made  part  of  the  basis  of  the  contract  of  insurance,  and  the 
observations  of  Lord  Granworth  above  quoted,  in  my  opinion, 
strongly  confirm  my  view. 

I  have  now  only  to  deal  with  the  question  whether  the  policy 
is  vitiated  by  concealment  or  non-disclosure  of  facts  material  to 
the  risks  insured  against.  This  to  my  mind  is  the  most  difficult 
question  in  this  case.  First,  I  ask  myself,  does  the  obligation  to 
make  full  disclosure  apply  to  a  contract  of  life  insurance  in  the 
same  sense  that  it  applies  to  a  contract  of  marine  insurance? 
In  my  opinion  it  does.  The  judgment  of  Sir  George  Jessel  in 
London  Assurance  v.  Man8€l{l)  shews  that  the  principles 
which  govern  insurance  matters,  which  are  said  to  require  the 
utmost  good  faith,  uberrima  fides,  apply  to  all  kinds  of  insur- 
ances. But  the  same  judgment  shews  that  there  may  be  certain 
circumstances  from  the  peculiar  nature  of  marine  insurance' 
which  require  to  be  disclosed,  and  which  do  not  apply  to  other 
contracts  of  insurance.  I  think  also  that  the  insurance  office 
may,  by  the  requisitions  for  information  of  a  specific  sort  which 
it  makes  of  the  proposer,  relieve  him  partially  from  the  obliga- 
tion to  disclose  by  an  election  to  make  inquiries  as  to  certain 
facts  material  to  the  risk  to  be  insured  against  itself.  It  is 
worthy  of  observation  that  the  obligation  to  disclose  does  not 

(1)  11  Ch.  D.  363. 
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extend  to  matters  equally  within  the  knowledge  of  those  granting       c.  A. 
the  policy  of  insurance  and  the  applicant  for  insurance.    Thus        1908 
Lord  Campbell  in    Wheelton  v.  Hardisty  (1)   says :   "  But  the       jobl 
assurer  and  assured  being  equally  ignorant  of  material  facts  to  j^^  union 
influence  their  contract,  if  the  assurer  asks  for  information,  and  -a.nd  Cbown 

I  NBITRA.NG  F 

the  assured  does  his  best  to  put  the  assurer  in  a  situation  to    company. 

obtain  the  information,  and  to  form  his  own  opinion  as  to  _y^iighim 

whether  the  information  is  sincere,  can  it  be  permitted,  where 

the  assurer,  without  any  blame  being*  imputable  to  the  assured, 

has  allowed  himself  to  be  deceived,  that  he  shall  be  able  to  say 

to  the  assured,  '  You  warranted  all  the  information  I  receive  to 

be  true ;  and  having  received  your  premiums  for  many  years, 

now  the  life  drops,  I  tell  you  I  was  incautious,  and  the  policy  I 

gave  you  is  a  nullity '  ?    The  uberrima  fides  is  to  be  observed 

with  respect  to  life  insurances  as  well  as  marine  insurances* 

The  assured  is  always  bound,  not  only  to  make  a  true  answer  to 

the  questions  put  to  him,  but  spontaneously  to  disclose  any  fact 

exclusively  within  his  knowledge  which  it  is  material  for  the 

assurer  to  know  ;  and  any  fraud  by  an  agent  employed  to  effect 

the  insurance  is  the  fraud  of  the  principal;  but  there  is  no 

analogy  between  the  statements  of  the  *  life '  or  the  referees  in 

the  negotiation  of  a  life  insurance  and  the  statements  of  an 

insurance  broker  to  underwriters,  by  which  he  induces  them  to 

subscribe  the  policy." 

Having  said  this  about  the  obligation  to  disclose,  I  will  refer 
now  to  the  findings  of  the  jury  as  to  the  facts  within  the  know- 
ledge of  Bobina  Morrison.  The  findings  were  the  following : — 
(1.)  "  Did  the  deceased  lady  Bobina  Morrison  know  in  October, 
1902,  that  she  had  suffered  from  mental  derangement?" 
Answer. — **  No."  (2.)  "  Did  the  deceased  lady  Bobina  Morrison 
fraudulently  conceal  from  the  defendants  the  fact  that  she  had 
suffered  from  mental  derangement  ?  "  Answer. — "  No."  (8.)  "  Did 
she  fraudulently  conceal  from  the  defendants  that  she  had 
consulted  Dr.  Einsey  Morgan  in  the  year  1894  for  nervous 
depression?"  Answer. — "She  foolishly  but  not  fraudulently 
concealed  this  fact."  (4.)  '*  Was  the  fact  that  she  had  consulted 
Dr.  Einsey  Morgan  for  nervous  breakdown  in  the  year  1894 
(1)  8  E.  &  B.  232,  at  pp.  269,  270. 
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c.A.       material  for  the  oompany  to  know  in  considering  whether  they 

1908        would  insure  Bobina  Morrison's  life  ?  "  Answer. — "  Yes." 

Joel  ^^^  matters  to  be  disclosed  must  be  matters  within  the  know- 

Law  Union  ^®^8®  <>*  ^^  applicant.    The  only  answer  causing  any  trouble  is  the 

AND  Cbown  answer  to  the  third  question,  which  comes  to  this,  that  she  con- 

Jnsurance 

Company,  cealed  the  fact  from  the  defendants  that  she  consulted  Dr.  Einsey 
va^^n  Morgan  in  the  year  1894  for  nervous  depression,  and  the  jury 
wiiii«ns  L.J.  fijj^^  ^  answer  4,  that  the  fact  that  she  had  consulted  Dr. 
Einsey  Morgan  for  nervoils  breakdown  in  the  year  1894  was 
material  for  the  company  to  know  in  considering  whether  they 
would  insure  Bobina  Morrison's  life.  I  am  not  sure  what  these 
findings  mean.  I  am  inclined  to  think  that  they  mean  that  she 
did  not  tell  Dr.  Bernard  Scott,  the  medical  officer  of  the  company, 
or  they  may  mean  that  she  did  not  inform  the  ordinary  officers 
and  agents  of  the  company,  as  distinguished  from  the  medical 
examiner.  Whichever  be  the  meaning,  I  am  of  opinion  that  the 
onus  of  proving  the  concealment  is  on  the  defendants ;  and  I  am 
not  satisfied  that  Miss  Moi-rison  did  not  tell  Dr.  Bernard  Scott  of 
the  nervous  breakdown,  or  that  he  did  not  become  aware  from 
her  statements  of  the  nervous  breakdown,  and,  from  information 
given  to  him  by  his  brother,  both  of  the  nervous  breakdown  and 
the  attendance  of  Dr.  Kinsey  Morgan*  At  all  events,  the  evidence 
which  was  given  at  the  trial  appears  to  me  to  shew  that  he  was 
aware  of  the  nervous  breakdown  which  followed  the  influenza. 

Taking  everything  into  consideration,  I  am  inclined^ to  think 
that  the  defendants  could  rely,  by  way  of  defence,  on  the  non- 
disclosure alleged  in  these  respects,  if  proved  ;  but  the  question 
arises  whether  they  have  really  sustained  the  onus  of  proof  which 
rested  upon  them.  I  have  had  grave  doubts  whether  or  not  the 
result  of  what  has  taken  place  is  not  that  we  ought  to  order  a 
new  trial.  The  onus  of  proving  non-disclosure  or  concealment 
is  on  the  insurance  office.  The  evidence  appears  to  be  as  follows. 
In  this  case  the  office  has  proved,  first,  that  the  signature 
of  Miss  Bobina  Morrison  appears  at  the  end  of  a  declaration  at 
the  foot  of  a  page  of  questions  purporting  by  the  printed  instruc- 
tions on  the  paper  to  be  questions  which  Dr.  Bernard  Scott,  the 
medical  officer  of  the  insurance  company,  was  instructed  to  put, 
after  making  any  necessary  explanation,  and  the  answers  to  which 
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were  to  be  filled  in  by  the  medical  officer.  Secondly,  it  appears  c.  A. 
that  Dr.  Bernard  Scott  was  in  Court  at  the  trial,  bat  the  defendants  1908 
did  not  call  him  as  a  witness.  Thirdly,  it  is  proved  that  Miss  jq^l 
Morrison,  in  answer  to  the  written  question  as  to  what  medical  union 

men  she  had  consulted,  when,  and  what  for,  answered,  "  Dr.  T.  B.  and  Crown 
Scott,  Bournemouth ;  rarely,  for  colds ;  Dr.  Hodson,  Brighton ;  company. 
last  spring,  measles."  In  answer  to  the  written  question  "  Have  vwl^ 
you  at  any  time  had,  and,  if  so,  when,  any  of  the  following 
ailments  ?  "  among  them  being  mental  derangement,  she  replied 
"  No."  We  do  not,  however,  know  exactly  what  the  questions  plus 
the  explanations  were.  Those  answers  were  followed  by  the 
declaration,  "  I  the  said  Bobina  Morrison  do  hereby  declare 
with  reference  to  the  proposal  for  assurance  on  my  life,  and  my 
declaration  dated  October  80,  1902,  that  the  answers  to  the  fore- 
going questions  are  all  true."  Then  that  is  signed  with  her 
name.  I  do  not  think  that  by  reason  of  her  having  so  signed 
her  name  the  onus  shifted  from  the  defendant  company,  on  whom 
the  onus  lay  to  prove  non-disclosure,  to  the  plaintiff.  I  say  this, 
amongst  other  reasons,  because  one  does  not  know  what  the 
explanations  were  to  the  questions  put.  I  have  already  pointed 
out  that  question  7  on  the  face  of  it  involved  some  necessary 
explanation,  and  no  evidence  was  given  as  to  what  that  explana- 
tion was.  Fourthly,  it  is  in  evidence  that  the  assured  was  also 
attended  by  Dr.  Einsey  Morgan,  who  attended  her  for  insanity 
following  influenza.  Dr.  Morgan,  who  was  a  witness,  deposed 
that  he  told  Miss  Morrison  that  she  was  suffering  from  nervous 
breakdown,  and  she  believed  this  statement.  Now,  in  addition 
to  what  I  have  already  stated,  one  has  to  take  into  consideration 
some  admissions  that  were  made.  They  appear  (1)  to  be  as 
follows:  ''It  was  admitted  by  the  plaintiff  that  the  deceased 
had  in  facd  suffered  from  acute  mania,  and  that  from  January 
to  August,  1896,  she  had  been  in  confinement  in  the  house  of 
a  Dr.  Leach ;  that  she  had  in  December,  1894,  consulted  a 
Dr.  Einsey  Morgan  for  nervous  depression,  and  that  it  was 
upon  a  certificate  signed  by  him  that  she  had  been  so  placed 
under  restraint."  Of  course  the  question  with  which  I  am 
now  dealing  has  not  necessarily  any  relation  whatever  to  the 
(1)  8ee  ante,  p.  432. 
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c.  A.       answers  to  the  questions  of  October  81.    It  is  not  a  question  of 
1908       representation  or  misrepresentation.    What  I  am  inquiring  into 


Joel  here  is  whether  there  is  any  evidence,  taking  into  consideration 
Law  Uniok  ^^®  evidence  in  the  case  generally  and  the  admissions  which  I 
AND  cbown  have  just  read,  which  made  it  right  to  leave  to  the  jury  ques- 
CoMPANT.  tions  3  and  4,  as  the  Lord  Chief  Justice  did.  No  difficulty  arises 
vaii^  ^i^h  regard  to  questions  1  and  2  and  the  answers  to  those  ques- 
tions. Questions  8  and  4  and  the  answers  to  them  are  as 
follows :  (8.)  ''  Did  she  fraudulently  conceal  from  the  defen- 
dants that  she  had  consulted  Dr.  Einsey  Morgan  in  the  year 
1894  for  nervous  depression  ?  "  Answer. — "  She  foolishly  but 
not  fraudulently  concealed  this  fact."  (4.)  ''  Was  the  fact  that 
she  had  consulted  Dr.  Einsey  Morgan  for  nervous  breakdown  in 
the  year  1894  material  for  the  company  to  know  in  considering 
whether  they  would  insure  Robina  Morrison's  life  ?  "  Answer. — 
**  Yes."  I  am  of  opinion  that,  apart  from  the  answers  signed  by 
Miss  Morrison,  there  was  evidence  to  go  to  the  jury  that  she  knew 
of  the  nervous  breakdown  and  the  attendance  by  Dr.  Einsey 
Morgan,  and  under  the  circumstances  I  should  hesitate  to  say 
that  on  these  answers,  as  they  stand,  the  defendants  would 
not  be  entitled  to  the  verdict  and  judgment  which  were 
actually  given;  but  I  think  myself  there  ought  nevertheless 
to  be  a  new  trial  in  this  case,  because  I  think  that,  in  the 
absence  of  any  certainty  as  to  what  took  place  at  the  interview 
between  Dr.  Bernard  Scott  and  Miss  Bobina  Morrison  on 
October  81,  it  is  very  doubtful  whether  she  may  not  have  given 
Dr.  Bernard  Scott,  if  not  full  information,  full  means  of  informa- 
tion at  this  interview.  One  has  to  observe  that  amongst  other 
things  she  gave  information  that  Dr.  T.  B.  Scott  had  attended 
her  as  her  medical  attendant.  It  is  true  she  says  for  colds,  but 
this  put  the  insurance  office  in  a  position  in  which,  if  they  had 
chosen  to  make  inquiries  of  Dr.  T.  B.  Scott,  they  could  have  got 
full  information  as  to  all  these  matters,  because  it  is  in  evidence 
that  Dr.  T.  B.  Scott  himself  was  fully  aware  of  the  influenza  and 
of  what  followed  the  influenza.  Whether  it  was  what  followed 
at  first,  the  nervous  depression,  or  whether  it  was  what  followed 
later,  the  mental  derangement,  it  seems  to  me  that  that  informa- 
tion could  have  been  got,  and  I  have  already  mentioned  the  fact 
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that  I  am  qaite  in  the  dark  as  to  what  explanations  were  given       c.  A. 
when  Dr.  Bernard  Scott  put  the  questions  to  the  lady.    I  do        1908 
not  think  that  the  jury  had  it  so  clearly  called  to  their  atten-       J^ 
tion,  as,  under    the  circumstances,  was  requisite,  that   they         ^ 
could  not  find  for  the  defendants   unless  they  had  sustained  and  Crown 

Instj  s  ancss 

the  onus  of  proof  that  there  had  been  non-disclosure  of  a    company. 
material  fact ;    and  I  am  satisfied  that  the  jury  treated  the      ^ii^n 
answers  to  the  questions  as  appearing  in  the  printed  document  ^^^^^*°**  '^•^• 
as  conclusive  evidence  of  such  non-disclosure,  notwithstanding 
the  fact  that  Dr.  Bernard  Scott  was  not  called  to  prove  what 
took  place  at  the  interview  when  the  questions  were  put,  or  what 
explanation  of  them  was  given  by  him  to  the  assured.    I  think 
that  Dr.  Bernard  Scott  ought  to  have  been  called  to  explain  what 
then  took  place.  I  do  not  think  the  jury  really  had  these  difficulties 
put  before  them  when  the  verdict  was  given,  and  under  those 
circumstances  I  have  come  to  the  conclusion  that  the  right 
thing   here    is  to  order    a    new  trial.    A  new  trial  will  be 
granted  on  the  condition  that  the  charge  of  fraud  is  in  no  way 
to  be  reopened. 

Fletcher  Moulton  L.J.  read  the  following  judgment: — I 
am  of  the  same  opinion.  The  contract  of  life  insurance  is 
one  uberrimsB  fideL  The  insurer  is  entitled  to  be  put  in 
possession  of  all  material  information  possessed  by  the  insured. 
This  is  authoritatively  laid  down  in  the  clearest  language 
by  Lord  Blackburn  in  Brownlie  v.  CampbeU{l) :  "In  policies 
of  insurance,  whether  marine  insurance  or  life  insurance, 
there  is  an  understanding  that  the  contract  is  uberrima 
fides  (2),  that,  if  you  know  any  circumstance  at  all  that 
may  influence  the  underwriter's  opinion  as  to  the  risk  he  is 
incurring,  and  consequently  as  to  whether  he  will  take  it,  or 
what  premium  he  will  charge,  if  he  does  take  it,  you  will 
state  what  you  know.  There  is  an  obligation  there  to  dis- 
close what  you  know,  and  the  concealment  of  a  material  circum- 
stance known  to  you,  whether  you  thought  it  material  or  not, 
avoids  the  policy."  There  is,  therefore,  something  more  than  an 
obligation  to  treat  the  insurer  honestly  and  frankly,  and  freely  to 

(1)  5  App.  Cas.  926,  at  p.  954.  (2)  Sic  in  the  report. 
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c.  A.       tell  him  what  the  applicant  thinks  it  is  material  he  should  know. 

1908       That  daty,  no  doubt,  must  be  performed,  but  it  does  not  suffice 

'J^       that  the  applicant  should  bona  fide  have  performed  it  to  the  best 

^         of  his  understanding.    There  is  the  further  duty  that  he  should 

AND  Cbown  do  it  to  the  extent  that  a  reasonable  man  would  have  done  it ; 

CoMPANT.    c^d,  if  he  has  fallen  short  of  that  by  reason  of  his  bona  fide 

Ftotdi^r      considering  the  matter  not  material,  whereas  the  jury,  as  repre- 

MouitoD  L.J.  Banting  ^iiat  ^  reasonable  man  would  think,  hold  that  it  was 

material,  he  has  failed  in  his  duty,  and  the  policy  is  avoided. 

This  further  duty  is  analogous  to  a  duty  to  do  an  act  which  you 

undertake  with  reasonable  care  and  skill,  a  failure  to  do  which 

amounts  to  negligence,  which  is  not  atoned  for  by  any  amount 

of  honesty  or  good -intention.    The '  disclosure  must  be  of  all 

you  ought  to  have  realized  to  be  material,  not  of  that  only  which 

you  did  in  fact  realize  to  be  so. 

But  in  my  opinion  there  is  a  point  here  which  often  is  not 
sufficiently  kept  in  mind.  The  duty  is  a  duty  to  disclose,  and 
you  cannot  disclose  what  you  do  not  know.  The  obligation  to 
disclose,  therefore,  necessarily  depends  on  the  knowledge  you 
possess.  I  must  not  be  misunderstood.  Your  opinion  of  the 
materiality  of  that  knowledge  is  of  no  moment.  If  a  reasonable 
man  would  have  recognized  that  it  was  material  to  disclose  the 
knowledge  in  question,  it  is  no  excuse  that  you  did  not  recognize 
it  to  be  so.  But  the  question  always  is.  Was  the  knowledge  you 
possessed  such  that  you  ought  to  have  disclosed  it?  Let  me 
take  an  example.  I  will  suppose  that  a  man  has,  as  is  the  case 
with  most  of  us,  occasionally  had  a  headache.  It  may  be  that 
a  particular  one  of  those  headaches  would  have  told  a  brain 
specialist  of  hidden  mischief.  But  to  the  man  it  was  an  ordinary 
headache  undistinguishable  from  the  rest.  Now  no  reasonable 
man  would  deem  it  material  to  tell  an  insurance  company  of  all 
the  casual  headaches  he  had  had  in  his  life,  and,  if  he  knew  no 
more  as  to  this  particular  headache  than  that  it  was  an  ordinary 
casual  headache,  there  would  be  no  breach  of  his  duty  towards 
the  insurance  company  in  not  disclosing  it.  He  possessed  no 
knowledge  that  it  was  incumbent  on  him  to  disclose,  because  he 
knew  of  nothing  which  a  reasonable  man  would  deem  material 
or  of  a  character  to  influence  the  insurers  in  their  action.    It  was 
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what  he  did  not  know  which  would  have  been  of  that  character, 
bnt  he  cannot  be  held  liable  for  non-disclosare  in  respect  of  facts 
which  he  did  not  know.  jqel 

Insurers  are  thus  in  the  highly  favourable  position  that  they  are  ^^^  union 
entitled  not  only  to  bona  fides  on  the  part  of  the  applicant,  but  also  ^^d  cbown 
to  full  dis'^losure  of  all  knowledge  possessed  by  the  applicant  that  company. 
is  material  to  the  risk.  And  in  my  opinion  they  would  have  been 
wise  if  they  had  contented  themselves  with  this.  Unfortunately 
the  desire  to  make  themselves  doubly  secure  has  made  them 
depart  widely  from  this  position  by  requiring  the  assured  to 
agree  that  the  accuracy,  as  well  as  the  bona  fides,  of  his 
answers  to  various  questions  put  to  him  by  them  or  on  their 
behalf  shall  be  a  condition  of  the  validity  of  the  policy.  This 
might  be  reasonable  in  some  matters,  such  as  the  age  and 
parentage  of  the  applicant,  or  information  as  to  his  family 
history,  which  he  must  know  as  facts.  Or  it  might  be  justifiable 
to  stipulate  that  these  conditions  should  obtain  for  a  reasonable 
time — say  during  two  years — during  which  period  the  com- 
pany might  verify  the  accuracy  of  the  statements  which  by 
hypothesis  have  been  made  bona  fide  by  the  applicant.  But 
insurance  companies  have  pushed  the  practice  far  beyond  these 
limits,  and  have  made  the  correctness  of  statements  of  matters 
wholly  beyond  his  knowledge,  and  which  can  at  best  be  only 
statements  of  opinion  or  belief,  conditions  of  the  validity  of 
the  policy.  For  instance,  one  of  the  commonest  of  such 
questions  is,  *'  Have  you  any  disease  ? "  Not  even  the  most 
skilled  doctor  after  the  most  prolonged  scientific  examination 
could  answer  such  a  question  with  certainty,  and  a  layman  can 
only  give  his  honest  opinion  on  it.  But  the  policies  issued  by 
many  companies  are  framed  so  as  to  be  invalid  unless  this  and 
many  other  like  questions  are  correctly — not  merely  truthfully — 
answered,  though  the  insurers  are  well  aware  that  it  is  impossible 
for  any  one  to  arrive  at  anything  more  certain  than  an  opinion 
about  them.  I  wish  I  could  adequately  warn  the  public  against 
such  practices  on  the  part  of  insurance  offices.  I  am  satisfied  that 
few  of  those  who  insure  have  any  idea  how  completely  they 
leave  themselves  in  the  hands  of  the  insurers  should  the  latter 
wish  to  dispute  the  policy  when  it  falls  in.    In  the  case  of  the 
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question  to  which  I  have  referred,  if  it  can  be  shewn,  even  by  the 
aid  of  the  contemporaneous  examination  of  the  medical  referee  of 
joBL       ^^  office  itself,  that  the  insured  had  at  the  time  some  disease,  the 
Law  uniox  V^^^J  ^^  ^^^^'    T^®  disease  may  have  been  unknown,  and  even 

AKD  Cbown  undiscoverable ;  it  may  have  been  transient,  and  have  had  no 

Insurance 

Company,    effect  on  his  future  life,  or  on  the  cause  of  his  death.    These 

things  are  immaterial.  If  the  company  choose  to  dispute  the 
policy,  and  establish  a  single  inaccuracy  in  these  statements, 
which  are  thus  made  conditions,  the  policy  is  void,  and  usually 
all  that  has  been  paid  thereon  is  forfeit.  Hence  I  fully  agree 
with  the  words  used  by  Lord  St.  Leonards  in  his  opinion  in  the 
case  of  Anderson  v.  Fitzgerald  (1)  to  the  effect  that  in  this  way 
provisions  are  introduced  into  policies  of  life  assurance  which, 
**  unless  they  are  fully  explained  to  the  parties,  will  lead  a  vast 
number  of  persons  to  suppose  that  they  have  made  a  provision 
for  their  families  by  an  insurance  on  their  lives,  and  by  payment 
of  perhaps  a  very  considerable  proportion  of  their  income,  when 
in  point  of  fact,  from  the  very  commencement,  the  policy  was 
not  worth  the  paper  upon  which  it  was  written." 

Under  these  circumstances  it  is  plainly  the  duty  of  the  Court 
to  require  the  insurers  to  establish  clearly  that  the  insured  con- 
sented to  the  accuracy,  and  not  the  truthfulness,  of  his  statements 
being  made  a  condition  of  the  validity  of  the  policy.  No  ambiguous 
language  suffices  for  this  purpose.  The  applicant  can  be  and  is 
called  on  to  answer  all  questions  relevant  to  the  matter  in  hand. 
But  this  is  merely  the  fulfilment  of  a  duty — it  is  not  contractual. 
To  make  the  accuracy  of  these  answers  a  condition  of  the 
contract  is  a  contractual  act,  and,  if  there  is  the  slightest  doubt 
that  the  insurers  have  failed  to  make  clear  to  the  man  on  whom 
they  have  exercised  their  right  of  requiring  full  information 
that  he  is  consenting  thus  to  contract,  we  ought  to  refuse  to 
regard  the  correctness  of  the  answers  given  as  being  a  condition 
of  the  validity  of  the  policy.  In  other  words,  the  insurers 
must  prove  by  clear  and  express  language  the  animus 
contrahendi  on  the  part  of  the  applicant ;  it  will  not  be  inferred 
from  the  fact  that  questions  were  answered,  and  that  the  party 
interrogated  declared  that  his  answers  were  true.  This  is  only 
(1)  4  H.  L.  C.  484,  at  p.  607. 


Moulton  L.  J. 
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what  a  witnesB  does  when  he  declares  he  has  given  true  evidence.       0.  a. 

He  is  stating  his  belief,  and  not  making  a  contract.  1908 

In  the  present  case  Bobina  Morrison,  the  insured,  on  applying       jqkl 

for  the  policy,  filled  up  a  proposal  form  which  required  her  to  j^^  union 

state  certain  particulars  regarding  herself,  and  subscribed  to  a  and  Obown 

Xnsubancb 
declaration  at  the  foot  which  was  to  the  effect  that  she  declared    oompant. 

that  to  the  best  of  her  knowledge  and  belief  the  said  particulars  Fieteiiar 
were  true,  and  that  she  agreed  that  that  proposal  and  declara- 
tion should  be  the  basis  of  the  contract.  It  is  not  contended 
that  they  were  not  true,  so  that  nothing  turns  directly  on  this 
declaration.  She  was  then  sent  by  the  company  to  a  medical 
man  chosen  by  them  to  inquire  into  the  case.  It  happened  that 
her  ordinary  medical  man,  Dr.  T.  B.  Scott,  was  the  medical 
referee  usually  employed  by  the  company,  and  therefore  they 
sent  her  to  Dr.  Bernard  Scott,  his  brother,  for  this  purpose. 
They  forwarded  to  him  a  paper  consisting  of  two  parts,  the  first 
consisting  of  questions  to  be  put  by  the  medical  referee  to  the 
applicant,  and  the  second  being  a  form  which,  when  filled  up  by 
the  doctor,  would  constitute  his  report  on  the  case.  The  language 
of  both  parts  requires  careful  examination,  for  it  is  on  this  paper 
that  the  case  of  the  defendants  is  mainly  based.  The  first  part 
requests  the  medical  referee  to  obtain  answers  from  the  applicant 
to  the  several  questions  contained  in  the  first  part  of  the  paperi 
and  to  make  such  an  investigation  into  her  past  and  present  state 
of  health  as  would  enable  him  to  give  the  directors  his  written 
opinion  on  the  second  part  of  the  paper.  The  questions  are 
headed  as  follows:  "Questions  to  be  put  to  the  applicant  (with 
any  necessary  explanation)  by  the  medical  officer  who  will  fill 
in  the  applicant's  answers."  The  whole  of  the  answers  are 
in  the  handwriting  of  the  medical  officer.  At  the  end  of  this 
part  of  the  paper  there  is  a  declaration  in  the  following  form, 
signed  by  the  applicant:  "I,  the  said  Bobina  Morrison,  do  hereby 
declare  with  reference  to  the  proposal  for  assurance  on  my  life, 
and  my  declaration  dated  October  80, 1902,  that  the  answers  to  the 
foregoing  questions  are  all  true."  The  second  part  of  the  paper 
commences  as  follows:  "The  medical  officer,  having  obtained 
the  signature  of  the  applicant  at  foot  of  the  preceding  page, 
will  personally  examine  him  and  answer  the  following  questions. 
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It  is  particularly  requested  that  the  results  of  the  ezaminatioii 

be  not  made  known  to  the  applicant  or  agent."    Then  follow  the 

joBL       answers  of  the  medical  referee  to  various  questions  as  to  the 

Law  Union  '^^^^^  ^^^  condition  of  the  applicant  relating  largely  to  the  same 

AND  Crown  matters  as  the  questions  which  the  applicant  had  been  required 

Insurance 

CoMPANT.    to  answer  as  described,  and  ending  with  a  recommendation  that 

the  applicant's  life  should  be  put  in  the  first  class,  i.e.,  of  good 
lives.  It  is  evident  that  the  paper  was  never  intended  to  pass  out 
of  the  hands  of  the  medical  officer,  and,  no  doubt,  never  did  so. 
Dr.  Bernard  Scott  was  not  called  by  the  defendants  at  the  trial, 
but  this  paper  was  put  in.  The  applicant  had  given  Dr.  T.  B. 
Scott  as  her  ordinary  medical  attendant,  as  he  had  in  fact  been 
for  four  years,  and  a  report  was  obtained  from  him  by  the  defen- 
dants which  was  equally  detailed  and  equally  favourable,  and  the 
applicant's  life  was  taken  as  a  first  class  life.  She  committed 
suicide  in  1906  while  of  unsound  mind. 

The  defence  set  up  is  based  on  the  undoubted  facts  that 
the  insured  in  1894  consulted  Dr.  Kinsey  Morgan  for  nervous 
depression,  and  that  subsequently,  in  1895,  she  had  on  his 
certificate  been  in  confinement  in  the  house  of  a  Dr.  Leach 
tor  mental  derangement.  But  the  jury  have  found,  and  it 
is  not  now  contested,  that  she  was  at  the  date  of  the  appli- 
cation for  the  policy  unaware  that  she  had  suffered  from 
mental  derangement.  She  no  doubt  knew  that  she  had 
consulted  Dr.  Einsey  Morgan,  but  she  thought  it  was  for 
nervous  breakdown  following  upon  influenza,  and  that  he  had 
ordered  her  a  rest  cure.  The  defendants  seek  to  make  this 
adequate  to  support  their  defence  by  contending  that  the 
replies  given  by  her  to  the  doctor,  and  declared  by  her  to  be 
true,  came  within  the  class  of  contractual  conditions  of  validity, 
and  that,  as  in  those  answers  she  stated  that  she  had  never 
suffered  from  any  disease  of  the  brain,  the  policy  never  attached. 
They  further  say  that,  even  if  these  answers  have  not  a  con- 
tractual status,  she  was  asked  what  medical  men  she  had 
consulted,  and  she  omitted  to  give  the  name  of  Dr.  Einsey 
Morgan,  who  could  have  informed  the  company  of  her  serious 
mental  illness  in  1895,  and  that,  therefore,  the  policy  is  void  tor 
non-disclosure  of  a  material  fact  known  to  her.    The  jury  have 
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negatived  fraud,  and  on  the  circumstanoes  shewn  by  the  evidence       c.  a. 
I  think  they  were  right  in  so  doing;  but  they  have  found  that       1908 
she  foolishly  concealed  the  fact  that  she  had  consulted  Dr.       jqbl 
Kinsey  Morgan,  and  that  this  fact  was  material;  and  on  these  ^^^ union 
latter  findings  the  learned  judge  in  the  Court  below  has  given  aio)  cbown 

XnSU RANGE 

judgment  for  the  defendants.  Oompant, 

It  is  evident,  therefore,  that  the  case  turns  mainly  on  the  Biet^w 
status  and  meaning  of  the  paper  signed  by  her  on  the  occasion  ^**^*°°  ^^• 
of  her  visit  to  the  doctor.  I  entertain  the  strongest  opinion  that 
the  accuracy  of  the  replies  to  the  doctor  who  examined  her  was 
not  a  contractual  limitation  or  condition  of  the  contract,  but  that 
these  replies  were,  and  were  intended  by  both  parties  to  be,  only 
statements  made  by  her  to  the  best  of  her  knowledge  for  the  pur- 
pose of  assisting  the  medical  referee  and  the  company  to  judge  of 
the  goodness  of  her  life,  i.e.,  of  the  risk  they  were  taking.  In  the 
first  place,  the  occasion  and  the  circumstances  of  the  statement 
raise  a  strong  probability  that  this  was  so.  As  Lord  Blackburn 
says  with  regard  to  a  similar  case  in  Thomson  v.  Weema  (1), 
'*  There  was  very  strong  ground  for  saying  that  it  was  not  shewn 
that  the  assured  contracted  that  her  answers  to  a  medical  man 
selected  by  the  company,  who  was  to  examine  her  alone  and 
report  to  them  confidentially  the  conclusion  to  which  he  came, 
were  warranted  to  be  accurate ;  the  very  object  of  the  examina- 
tion would  be  frustrated  if  the  patient  was  not  to  answer  frankly 
and  without  reserve  to  the  questions  she  was  asked."  Next,  the 
nature  of  the  questions  shews  that  they  must  have  been  regarded 
as  between  the  interlocutor  and  the  answerer  as  relating  to  belief 
only.  I  will  not  again  refer  to  the  question  as  to  whether  she 
was  free  from  disease  or  ailment,  a  matter  of  which  he  was 
infinitely  better  able  to  judge  than  was  she,  and  which  it  was 
the  very  object  of  the  interview  for  him  to  investigate  by  tests. 
But  take  such  a  question  as  this:  ''Have  you  had  a  rupture, 
and,  if  so,  is  it  reducible,  and  is  an  efficient  truss  worn?" 
She  was  not  able  to  decide  on  the  reducibility  of  the  rupture 
or  the  efficiency  of  a  truss,  and  he  was.  Moreover,  the  very 
letter  to  the  doctor  shews  that  the  questions  formed  part  of 
an  investigation  to  enable  him  to  make  a  confidential  report  on 
(1)  9  App.  Cas.  671,  at  p.  683. 
Vol.  n.  1908.  3  0  2 
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the  facts  of  the  case.  Considering  the  position  of  the  parties  at 
the  interview,  and  the  duty  on  her  part,  which  she  must  have 
felt,  and  he  must  have  relied  on,  to  answer  fully  whatever 
Law  u  questions  he  put,  so  as  to  help  him  most,  it  would  require  the 
AND  CRowir  strongest  possible  language  in  the  declaration  to  make  me  believe 
csoMPAirr.  that  she  had  intentionally  altered  her  position  from  that  of  one 
who  was  bound  to  help  the  doctor  acting  for  the  insurers  to  the 
utmost  of  her  power  to  that  of  a  contracting  party  entitled  like 
every  other  contracting  party  to  view  their  demands  with 
suspicion  and,  so  to  speak,  to  hold  them  at  arm's  length  in 
defence  of  her  interests.  There  is  no  such  language  to  be  found 
in  the  declaration,  which  merely  goes  to  the  truth  of  the  state- 
ments, and  in  my  opinion  adds  little,  if  anything,  to  what  the 
law  would  have  implied  from  the  fact  of  the  statements  being 
made.  It  is  a  case  in  which  the  principle  of  taking  such  a  docu- 
ment as  this  *'  contra  proferentes  "  ought  to  be  applied  in  the 
strongest  way,  in  view  of  the  confidential  character  of  the  inter- 
view and  the  relations  created  thereby.  If  such  a  contractual 
effect  is  to  be  given  to  what  passes  at  a  medical  examination,  then 
in  my  opinion  a  man  ought  to  take  his  lawyer  with  him  when 
he  goes  to  be  examined,  and  I  say  further  that  in  my  opinion 
the  members  of  the  medical  profession  ought  to  refuse  to  act  for 
offices  that  put  such  an  interpretation  on  what  there  passes.  The 
duty  of  a  medical  practitioner  at  such  a  time  is  to  work  with 
and  by  the  aid  of  the  applicant  in  order  to  enable  himself  to 
give  a  reliable  report  to  the  office,  and  not  to  negotiate  onerous 
contracts  woven  out  of  the  well-meant  efforts  of  the  person  he 
is  examining  to  assist  him  in  his  task.  There  is  something 
which  to  my  mind  is  repulsive  in  the  idea  of  a  medical  man 
under  such  circumstances  inducing — as  he  is  entitled  and  bound 
to  do — the  applicant  to  tell  him  freely  all  that  he  knows  about 
himself,  with  the  intention  of  making  every  such  statement  go  to 
increase  his  contractual  obligations,  and  to  render  the  terms  of 
the  policy  more  onerous,  and  thus  to  give  fresh  chances  to  the 
company  of  disputing  and  perhaps  invalidating  the  policy  years 
afterwards  when  the  man  has  passed  away,  no  doubt  in  the 
confidence  that  the  premiums  he  has  paid  through  all  the  subse- 
quent years  of  his  life  have  secured  a  provision  for  his  family. 


MoQlton  L.J. 
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But  I  have  now  to  consider  the  effect  of  the  statements  as       c.  a. 
statements  by  the  applicant  to  the  proposed  insurers,  and  there-       1908 
fore  statements  which  were  bound  to  be  full  and  truthful.    From       J^ 
this  point  of  view  only  one  matter  is  relied  upon  by  the  defence,  l^^  uxion 
namely,  the  omission  of  all  reference  to  her  having  been  treated  ^^d  Ceown 
by  Dr.  Kinsey  Morgan.    But  in  this  connection  we  have  to  look    CtoMPANy. 
carefully  at  the  genesis  of  the  document.     The  paper  was  not      piltcher 
sent  direct  to  the  applicant,  but  to  the  doctor,  who  was  directed 
to  put  the  questions  to  the  applicant,  ''with  any  necessary 
explanation,"  and  to  fill  up  the  paper  himself.    He  was  not  called 
at  the  trial.    Now  I  have  no  doubt  that  he  performed  his  task 
with  the  utmost  bona  fides  and  with  perfect  loyalty  to  both  the 
applicant  and  the  company.    But  this  direction  entitled  him 
to   put  such  construction  upon  the  several  questions  as   he 
thought  reasonable,  and  authoritatively  to  state  to  the  appli- 
cant that   such  was  their  meaning,  and  that  she  might  and 
should    answer    them  on  that   understanding.    It   is  evident 
from    the   nature    of    the    questions     themselves   that    some 
explanations    and    limitations   of   this  kind   must  have  been 
given.    Take  question  8  :   "  Have  any  of  your  relations,  living 
or  dead,  had  any  signs  of  consumption,  or  been  insane,  or  had  fits, 
or  had  cancer  ?  "     The  answer   is  "  No."     This,  interpreted 
strictly,  would  mean  that  countless  persons,  many  of  whom 
could  never  have  been  known  to  the  answerer,  as,  for  instance, 
her  great-grandparents,  were  included  in  the  answer.    I  have 
no  doubt  that  the  medical  officer  explained  within  what  reason- 
able limits  this  was  to  be  taken,  and  also  gave  some  explanation 
of  what  "  signs  of  consumption  "  would  mean ;  and  I  can  see 
from  his  note  in  his  report  that,  although  he  put  down  the 
answer  ''  No  "  and  allowed  her  to  sign  the  paper,  he  was  aware 
that  she  had  expressed  the  slightness  of  her  knowledge  of  the 
matter  and  had  referred  him  to  her  sister  for  better  information. 
Similarly  with  the  question  on  which  the  defendants  rely.    I 
have  no  doubt  that  neither  the  medical  officer  nor  the  applicant 
intended  that  a  list  of  all  the  doctors  she  had  seen  in  her  life 
should  be  given  in  answer  to  that  question,  or  supposed  that 
the  list  there  given  was  or  was  meant  to  be  complete.    It  was 
intended  to  be  sufficient  for  practical  purposes,  and,  so  far  as  I 
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can  see,  the  answer  was  truthfol  and  proper  to  the  question  as 
it  probably  was  explained.  In  my  opinion  this  paper,  taken  by 
itself,  furnishes  no  evidence  even  of  non-disclosure  sufficient  to 
support  the  onus  which  lay  on  the  defendants.    The  applicant  was 


Joel 

V, 

Law  Union 

AND  Crown  justified  in  saying  that  the  answers  were  true,  if  they  were  so  m 

CoifPANT.    ^^^  sense  in  which  the  questions  were  explained  to  her  by  the 


Fletcher 
If  oulton  L.J. 


agent  of  the  company,  who  had  their  specific  authority  to  give 
explanations,  and,  as  they  did  not  call  him,  they  cannot  rely  on 
the  strict  language  of  the  question,  or  on  the  construction  which 
would  be  given  to  the  document  by  a  Court  interpreting  a 
document  prepared  and  signed  by  the  applicant  alone  or  under 
difiTerent  circumstances.  And,  Bven  if  Dr.  Bernard  Scott  had 
been  called,  I  should  be — were  I  a  juryman — slow  to  suppose 
that  there  had  been  non-disclosure  by  the  applicant  by  reason 
of  her  answer  to  this  question,  seeing  that  a  misunderstanding 
might  so  easily  arise  on  the  point.  Once  realize  that  in  all 
probability  neither  party  thought  that  an  exhaustive  list  was 
required  or  intended,  and  the  document  is  rendered  practically 
worthless  for  the  purposes  of  the  defence. 

I  am  therefore  of  opinion  that  the  paper  signed  by  the 
applicant  before  the  doctor  does  not  support  the  case  of  the 
defendants.  Taken  by  itself,  without  any  evidence  of  the  explana- 
tions given  by  the  medical  referee  in  putting  the  questions,  it 
does  not  to  my  mind  afford  any  evidence  of  non-disclosure  of 
the  fact  of  the  applicant  having  been  attended  by  Dr.  Einsey 
Morgan,  still  less  does  it  shew  that  the  applicant  answered 
untruthfully  the  questions  put  to  her  on  behalf  of  the  company 
as  explained  to  her  by  the  examining  doctor.  There  is  nothing 
in  the  paper  which  leads  me  to  think  that  she  acted  at  that 
interview  otherwise  than  as  an  honest  person,  genuinely  desirous 
to  perform  her  duty  to  the  company,  might  reasonably  have 
been  expected  to  do.  I  therefore  put  this  declaration  aside  as 
insufficient  to  support  the  defence. 

But  I  now  come  to  the  point  which  has  occasioned  me  the 
greatest  difficulty.  Over  and  above  the  two  documents  signed 
by  the  applicant,  and  in  my  opinion  unaffected  by  them,  there 
remained  the  common  law  obligation  of  disclosure  of  all  know- 
ledge possessed  by  the  applicant  material  to  the  risk  about 
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to  be   undertaken   by   the  oompany,  such   materiality  being       c.  A. 
a  matter  to  be  judged  of  by  the  jury  and  not  by  the  Court.       i^os 


Here  the  jury  have  found  that  the  applicant  foolishly  but  not       joel 
fraudulently  concealed  from  the  defendants  that  she  had  con-  law  Union 
suited  Dr.  Kinsey  Morgan  in  the  year  1894  for  nervous  depression,  ^  Cbown 
and  that  the  fact  that  she  had  so  consulted  him  was  material    Oompaitt. 
for  the  company  to  know  in  considering  whether  they  would      n^er 

ICoiiltiOD  L>  J» 

insure  her  life.  I  have  no  hesitation  in  coming  to  the  conclusion 
that  we  cannot  act  upon  these  findings  so  as  to  support  the 
judgment  for  the  defendants,  because  the  declaration  signed  by 
her  was  allowed  to  go  to  the  jury  as,  and  taken  by  the  judge 
to  be,  a  concealment  of  the  fact  which  made  her  liable  as  for 
non-disclosure.  For  the  reasons  I  have  given  I  am  of  opinion 
that  no  such  case  can  be  based  on  that  declaration.  But  I  cannot 
say  that,  taking  the  whole  of  the  evidence  together,  the  jury 
might  not  have  come  to  the  conclusion  that  in  fact  there  was 
non-disclosure  of  the  knowledge  that  she  had  in  this  respect,  and 
that  she  ought  to  have  realized  that  such  knowledge  was  material. 
The  fact  that  her  own  doctor — the  ordinary  medical  referee  of 
the  company — seems  to  have  been  fully  aware  of  as  much  as  she 
herself  knew  about  her  having  consulted  Dr.  Einsey  Morgan, 
and  shews  by  his  report  that  he  attached  no  importance  to  it, 
makes  me  wonder  that  the  jury  should  have  returned  the  finding 
that  they  did  to  the  fourth  question,  and  makes  me  believe  that 
they  meant  by  it  to  say,  not  that  she  had  any  knowledge  that  a 
reasonable  person  would  have  considered  material  to  impart  to 
the  company,  but  that  the  fact,  if  imparted  and  followed  up  by 
them,  would  have  led  to  the  discovery  of  matters  unknown  to 
her  which  would  have  been  material.  This  does  not,  in  my 
opinion,  suffice  to  support  a  defence  of  non-disclosure.  But  the 
findings  exist,  and,  though  for  the  above  reasons  I  am  of  opinion 
that  the  judgment  for  the  defendants  must  be  set  aside,  I  cannot 
say  that  even  with  proper  directions  there  may  not  be  evidence 
for  the  jury  to  consider  on  these  issues,  and  I  therefore  am 
of  opinion  that  the  case  ought  to  be  sent  down  for  a  new  trial. 

BuoELBT  L.J.    The  document  dated  October  27,  1902,  pro- 
vides that  the  proposal  and  declaration  shall  be  the  basis  of  the 
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0.  A.       contract.    I  do  not  assent  to  Mr.  Lash's  argument  that  it  results 
1908       from  this  that  nothing  else  was  to  be  the  basis  of  the  contract, 
Joel       ^^d  I  cannot  find  in  Lord  Cranworth's  judgment  in  Anderson  v. 
Law  Union  Pi^ff^f'^  0)  anything  to  support  the  contention  that  it  does* 
AND  Ceown  The  question  is  one  of  construction.    It  does  not  follow,  because 
CoMPANT.   contractually  two  facts  are  to  be  the  basis  of  the  contract,  that 
BvLcu^h.j.   ^0  other  facts  are  to  be  added  to,  or  are  to  form  part  of,  the  basis. 
But,  secondly,  I  am  of  opinion  that  the  facts  stated  in  the 
document  of  October  81, 1902,  are  not  contractually  added  to 
the  facts  which  are  to  be  the  basis  of  the  contract.    It  is  plain 
from  the  latter  document  that  it  is  one  addressed  to  a  medical 
man,  who  may  be  employed  for  the  first  and  last  time  to  report 
on  the  particular  case,  and  to  whom  a  fee  of  one  guinea  is 
offered  for  his  services.    It  shews  that  he  is  instructed  to  put 
certain  questions  to  the  applicant ''  with  any  necessary  explana- 
tion," that  is,  explanation  which  seems  to  him  necessary,  and  he 
is  to  fill  in  the  applicant's  answers  to  the  questions  thus  put. 
With  the  assistance  of  the  answers,  he  is  to  make  such  an 
investigation  as  to  health  as  will  enable  him  to  give  the  opinion 
on  the  third  page.    The  portion  of  the  document  signed  by  the 
applicant  amounts,  I  think,  only  to  this,  that  the  applicant 
says  ''  I  know  that  I  have  proposed  to  insure  with  the  office ;  I 
know  that  I  have  made  the  declaration  contained  in  the  first 
document;  and,  seeing  that  you  have  come  to  examine  me 
medically  on  behalf  of  the  office,  I  declare  that  I  have  given 
true  answers  to  the  questions  you  have  put  to  me."     The 
operative  part  of  the  document  commences  on  page  8,  and  its 
purpose  appears  by  the  certificate  with  which  it  terminates. 
That  purpose  is  to  say  in  what  class  the  applicant  shall  be 
placed.    There  is  in  all  this  nothing  which  makes  the  applicant's 
answers  in  this  document  the  basis  of  the  contract. 

The  questions  appearing  in  the  second  document  were  in  my 
judgment  asked  and  answered,  not  for  the  purpose  of  informing 
the  office  as  to  the  applicant's  health,  but  for  the  purpose  of 
assisting  Dr.  Bernard  Scott  in  advising  the  office  as  to  her  health. 
Many  of  them  were  questions  which  the  applicant  could  not 
possibly  answer  as  matter  of  fact,  and  which,  indeed,  no  medical 
(1)  4  H.  L.  C.  484,  at  p.  503. 


2  K.  B.  KJNQ'S  BENCH  DIVISION.  896 

man  could  answer  as  matter  of  faot.    They  were  questions  of       c.A. 

opinion.    The  purpose,  moreover,  of  the  answer  was,  not  that        1908 

the  oflSce  was  to  rely  on  the  answer,  but  that  the  medical  man       ^^ 

with  the  assistance  of  the  answer  was  to  make    a  medical  ^.^^ 

Law  Union 

examination  and  advise  the  office  on  the  question  of  fact,  or  and  Crown 
rather  I  should  say  the  question  of  opinion,  as  to  health.  coMPAirr. 

Thirdly,  the    answers    as    appearing  in   the   document  are    Biidd^L.j. 
not,  I  think,  as  against  the  applicant  sufficient  evidence  to 
shew  what  disclosure  she  made,  or  what,  if  any,  concealment 
she  practised,  without  calling  Dr.  Bernard  Scott  to  say  what  ■ 
explanation,  if  any,  he  gave  as  to  the  manner  in  which  he 
wanted  the  questions  answered,  and  what  replies  she  gave  to  the 
questions  or  modified  questions  which  he  put  to  her.    The 
answer  is  filled  in  by  him  as  representing  what  she  told  him, 
and  in  answer  to  a  question  whose  form  the  document  alone 
does  not  disclose.     The  document  is,  no  doubt,  evidence  in  the 
sense  that  it  is  admissible,  but  it  is  not,  I  think,  evidence  of  the 
facts  for  which  the  defendants  seek  to  use  it.      It  does  not 
necessarily  disclose  the  question  put.    It  does  not  necessarily 
disclose  the  answer  given.      Indeed  I  go  further  and  say  that  it 
does  not  purport  to  shew  the  answer  given.    All  that  it  shews  is 
that  the  assured  accepted  as  correct  the  doctor's  version  of  the 
effect  or  substance  or  outcome  of  the  answer  she  verbally  gave  to 
the  question,  whatever  it  was,  that  he  put.    Take  the  concrete 
case,  the  disclosure  of  Dr.  Einsey  Morgan's  name.    The  defen- 
dants say  that  it  is  not  in  this  document  and  that  it  ought  to 
have  been  there,  and  that  that  is  evidence  that  the  name  was 
not  disclosed.    In  my  opinion  it  is  not.     The  defendants'  pro- 
position rests  upon  the  basis  that  the  name  ought  to  have  been 
there  and  is  not  there,  and  therefore  presumably  was  withheld. 
How  do  I  know  that  it  ought  to  have  been  there  ?     That 
depends  upon  the  form  in  which  Dr.  Bernard  Scott  in  fact  put 
question  7. 

Thus  far,  therefore,  my  opinion  is  that  the  answers  in  the 
second  document  did  not  constitute  any  warranty  or  form  any 
part  of  the  basis  of  the  contract,  and,  further,  were  not,  without 
calling  Dr.  Bernard  Scott,  sufficient  evidence  as  against  the 
applicant  upon  the  question  of  disclosure  or  concealment. 


Baekley  L.  J. 
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c.  A.  But,  fourthly,  it  remains  that  the  assured  had,  as  she  knew, 

1908       suffered  a  serious  illness,  namely,  influenza  followed  by  serious 

jQ^j^       consequences,  although  she  did  not  know  that  in  fact  it  had 

^        resulted  in  mental  derangement     The  plaintiff  does  not  prove 

AifD  Cbowm  that  the  assured  disclosed  the  fact  that  she  had  had  a  serious 

CoMPAMY.    illness.    Here  the  question  divides  itself  into  two  parts.    First : — 

Was  she  at  her  interview  with  Dr.  Bernard  Scott  asked  whether 

she  had  suffered  from  a  serious  illness?    It  is  possible,  I  think, 

to  read  the  seventh  question  as  if  (transposing  it)  it  had  been 

**  What  illnesses  "  (that  is,  serious  illnesses)  *^  have  you  had,  and 

whom  did  you  consult  upon  them?"    But  in  the  absence  of 

Dr.  Bernard  Scott  it  is  impossible,  I  think,  as  against  the 

assured,  to  assume  that  the  question  was  put  in  that  form.    The 

facts  are  much  more  consistent  with  the  probability  that  he  put 

the  question,  more  or  less,  as  it  stands,  and  was  satisfied  so 

soon  as  he  was  told  the  names  of  two  medical  men,  one  of 

whom  was  his  own  brother,  and  that  thereupon  he  may  have 

said  that  that  was  enough  and  he  wanted  no  more.     Secondly, 

however — whether  she  was  asked  or  not — the  question  remains 

whether,  upon   the  general  law,  she  was  bound  (unless  by 

contract  she  had  been  relieved  from    so   doing)  to   disclose 

the  material  fact  that  she  had  had  a  serious    illness.      In 

my  opinion   she   had   not   been  contractually  relieved  from 

that    duty  under    the   general   law.     But   then    the   matter 

stands  thus.    It  was  for  the  defendants  to  prove  that  she  did 

not  disclose  that  illness.    The  mere  production  of  the  second 

document  did  not,  I  think,  cause  the  onus  to  shift  so  as  to  throw 

it  upon  the  plaintiff  to  prove  that  she  did  disclose  it,  for  the 

document  is  no  prima  facie  evidence  that  she  did  not  disclose  it 

Whether  she  did  or  not  depends  upon  what  passed  between  her 

and  Dr.  Bernard  Scott.    Here  it  is  materiai  to  state  that  Dr. 

T.  B.  Scott,  whose  name  she  did  give,  was  a  person  who,  as  has 

been  proved,  knew  from  her  information  that  she  had  had  a 

nervous  breakdown  for  which  she  had  to  undergo  a  rest  cure, 

and  that  she  and  her  mother  dreaded  a  recurrence.    Inasmuch 

as  she  did  not  know  that  it  had  resulted  in  mental  derangement. 

Dr.  T.  B.  Scott  would  not,  of  course,  have  learned  that  fact  from 

her;  but  he  knew  of  the  serious  illness,  and  she  had,  by  giving 
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Dr.  T.  B.  Scott's  name,  referred  Dr.  Bernard  Scott  to  a  person       c.  a. 

who  was  able  to  give  him  information  to  the  extent  to  which        1908 

the  assured  had  given  Dr.  T.  B.  Scott  information.    Under  these       jobl 

circumstances  it  seems  to  me  that  the  onus  remained  upon  the  ^^  union 

defendants,  and  that  there  was  some  evidence  that  she  had  made  ^^  cbown 

Insurance 
disclosure,  inasmuch  as  she  had  referred  Dr.  Bernard  Scott  to    company. 

Dr.  T.  B.  Scott,  who  was  in  possession  of  all  the  information    BuckieyL.J. 
which  she  had,  although   that  information,  I   agree,  was  not 
exhaustive.     So  far  I  should  be  of  opinion  that  the  defendants 
have  not  discharged  the  onus  of  proving  that  there  was  non- 
disclosure. 

Fifthly,  that  which  the  defendants  have  principally  advanced 
is  that  the  assured  did  not  give  the  name  of  Dr.  Einsey  Morgan. 
It  is  necessary  here  to  discriminate.  The  material  fact  here  was 
not  the  person  of  the  medical  man  who  attended  her,  but  the 
fact  that  she  had  suffered  from  a  certain  illness.  She  did  not 
know  of  the  mental  derangement,  and,  therefore,  did  not,  of 
course,  conceal  that.  The  withholding  of  Dr.  Morgan's  name 
was  not  withholding  a  material  fact,  but  withholding  the  means 
of  enabling  the  office  to  ascertain  a  material  fact.  Whether  she 
withheld  the  name  or  not  depends,  as  I  have  said,  upon  the 
manner  in  which  Dr.  Bernard  Scott  put  question  7  to  her.  The 
defendants  have  not  proved  how  that  question  was  put. 

There  remains,  however,  the  third  finding  of  the  jury.  This,  I 
may  say,  is  that  which  has  given  me  the  most  trouble.  To  my  mind 
the  question  put  to  the  jury  is  embarrassing,  and  the  answer  most 
unsatisfactory.  The  question,  reading  it  in  bits,  is  this :  **  Did 
she  fraudulently  conceal  from  the  defendants  "  something  ?  The 
whole  point  of  the  question  lay,  I  think,  in  the  word  *'  fraudu- 
lently." The  jury  answered  that  she  did  not  fraudulently 
conceal;  that,  I  think,  was  the  substance  of  their  answer. 
They  were  not  asked  the  question,  Did  she  conceal?  But 
they  have  answered  that  question.  And  to  that  they  have 
appended  an  adverb,  and  have  said  that  she  *'  foolishly  "  concealed 
something,  a  matter  which  they  had  not  been  asked.  How- 
ever, it  does  not  stop  there;  the  thing  as  to  which  the 
question  as  to  concealment  is  asked  is  not  a  simple  but  a 
complex  fact.    The  question  runs  thus :  ''  Did  she  fraudulently 
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c.  A«       conceal  from  the  defendants  that  she  had  consulted  Dr.  Einsey 
1906       Morgan  in  the  year  1894  for  nervous  depression?*'    It  does 


Joel       not  ask.  Did  she  conceal  that  she  had  suffered  from  nervous 
Law  uniov  ^©pression  ? — which  woold  be  one  qaestion ;  nor.  Did  she  con- 
ISbu^ct  ceal  that  she  had  consalted  Dr.  Kinsey  Morgan  ?— which  woold 
CoMPAHT.    be  another  and  a  different  qaestion ;  but  asks,  Did  she  conceal 
BaekiejL.j.    that    shc    had    consalted    Dr.    Einsey   Morgan    for    nervoas 
depression  ? — which  is  a  third  and  a  complex  qaestion.    When 
the  jory  answered,  inserting  the  word  "foolishly,"  that  she 
foolishly  concealed  something,  whether  they  meant  that  she 
foolishly  concealed  the  name  of  the  doctor,  or  whether  they 
meant  that  she  foolishly  concealed  the  complaint,  or  whether  they 
meant  that  she  foolishly  concealed  that  she  consalted  a  certain 
doctor  for  a  certain  complaint,  I  do  not  know.    It  seems  to  me 
that  the  qaestion  was  embarrassing,  and  the  answer  leaves  me 
in  the  greatest  doubt.    However,  there  is  that  finding  of  the 
jury.    The  defendants  say  that  the  jadgment,  which  was  in  their 
favour,  was  right,  because  the  findings  of  the  jury  led  to  that 
conclusion.   I  do  not  think  myself  that  they  can  successfully  say 
that.    The  extraordinary  position  seems  to  me  to  be  this,  that 
we  have  here  a  plaintiff  appellant  who  asks,  not  for  a  new  trial, 
but   for   judgment  in  her  favour,  and  defendants  who  have 
succeeded  below,  and  yet  contend  that  they  ought  to  be  allowed 
a  new  trial.     It  really  comes  to  this,  as  it  appears  to  me, 
that  the  defendants  who  have  failed,  and  have  failed  from  the 
way  in   which   they   conducted  their  case,   are    to  have    an 
opportunity  of  seeing  whether  they  cannot  do  better.     Had  I 
been   without  the  assistance  of  my  learned  colleagues,  while 
admitting    that  the   trial  has   been  so  unsatisfactory  that   I 
should  have  felt  the  greatest  temptation  to  say  that  justice 
required  that  there  should  be  a  new  trial,  I  hope  I  should 
have  been  strong  enough  to  say  that   that  temptation  ought 
to  be  resisted,  because  in  my  view  the  defendants  have  not 
succeeded  in  proving  that  which  rested  upon  them,  and  must  take 
the  consequences.     At  the  same  time,  having  regard  to  this 
question  and  to  this  finding,  as  to  the  exact  meaning  of  which 
I  really  am  left  in  the  utmost  doubt,  and  the  admitted  fact 
that  the  lady  did  know  that  she  had  had  a  serious  illness — 
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haying  regard  to  all  those  facts,  I  quite  agree  that  it  is  far       c.  A. 
more  satisfactory  that  there  should  be  a  new  trial.  1908 


New  trial  ordered.  "^^^^ 

Law  Union 

Solicitors  for    plaintifif :  F.  Richardson  <k  Sadlers,  Jor  Clayton   insurance 
dt  Gibson,  Newcastle.  Company. 

Solicitors  for  defendants :  Robins,  Hay,  Waters  d  Hay. 

E.L. 
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WOODHAM  SMITH  v.  EDWARDS. 

Practice — Judgment  Debt — Order  for  Payment  by  Instalments — Execution — 
Necessity  for  Leave— Execution  Act,  1844  (7<fc8  Vict.  c.  96),  s.  Ql-^Dehtors 
Act,  1869  (32  <fc  33  Vict,  0,62),  s.  5— Rules  of  Supreme  Court,  Order  xlil, 
r.  24. 

Where  judgment  has  been  Tecoyered  in  the  High  Court  for  a  sum  of 
money,  and  an  order  has  been  made  by  the  judge  in  bankruptcy  under 
s.  5  of  the  Debtors  Act,  1869,  for  payment  of  the  judgment  debt  by 
instalments,  execution  may  issue  under  Order  XLii.,  r.  24,  of  the  Rules 
of  the  Supreme  Court  for  the  amount  of  instalments  which  have  become 
due  and  are  unpaid. 

SemUe,  the  power  to  order  the  issue  of  execution  as  provided  by  s.  61 
of  the  Execution  Act,  1844,  can  be  exercised  by  any  judge  of  the  High 
Court  and  is  not  confined  to  the  judge  in  bankruptcy. 

Appbal  from  Ridley  J.  at  chambers. 

On  December  21,  1906,  the  plaintiff  recovered  judgment 
against  the  defendant  in  the  King's  Bench  Division  for  2092.  Os.  Sd. 
and  61.  costs.  On  March  28, 1907,  the  judgment  being  unsatisfied, 
on  the  application  of  the  plaintiff  an  order  was  made  by  the 
judge  in  bankruptcy,  under  s.  6  of  the  Debtors  Act,  1869,  that 
the  defendant  should  pay  the  amount  due  under  the  judgment 
by  instalments  of  4/.  a  month,  the  first  payment  to  be  made  on 
April  28, 1907,  and  a  similar  payment  on  the  28rd  of  each  month 
thereafter.  On  May  5,  1908,  the  defendant  Edwards  recovered 
judgment  for  1561.  in  an  action  brought  by  him  in  the  King's 
Bench  Division  against  Haslam  &  Co.,  in  which  the  defendants 
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had  paid  76Z.  into  Court  with  a  denial  of  liability.  At  that  time 
there  was  due  under  the  judgment  obtained  by  the  plaintiff 
Woodham  Smith  against  the  defendant  Edwards  the  sum  of 
2162.  lis.  Id.,  being  the  balance  of  the  judgment  debt  and 
interest,  and  the  defendant  was  in  default  in  the  payment  of 
eight  of  the  monthly  instalments,  and  on  May  5,  1908,  on  the 
application  of  the  plaintiff  Woodham  Smith,  a  charging  order 
nisi  was  made  in  respect  of  the  75Z.  in  Court  in  the  action  of 
Edwards  v.  Haslam  d  Co.  On  May  18  Bidley  J.  at  chambers 
made  an  order  discharging  the  charging  order  nisi,  on  the 
ground  that  the  order  for  the  payment  of  the  judgment  debt 
by  instalments  was  a  bar  to  the  issue  of  execution  for  the  balance 
of  the  judgment  debt  and  interest.     The  plaintiff  appealed. 

The  plaintiff  had  also  obtained  a  garnishee  order  nisi  for  812., 
the  balance  of  the  judgment  for  156Z.  which  the  defendant 
Edwards  had  recovered  against  Haslam  &  Co.,  which  balance 
Haslam  k  Co.  had  paid  into  Court.  On  the  application  to  make 
the  garnishee  order  absolute  Bidley  J.  reconsidered  the  decision 
given  by  him  with  regard  to  the  charging  order,  and  made  the 
garnishee  order  absolute.  From  this  decision  the  defendant 
appealed.    The  two  appeals  were  heard  together. 


C.  Lacey  Smith,  for  the  plaintiff.  Where  an  order  has  been 
made  by  the  judge  in  bankruptcy  under  s.  5  of  the  Debtors  Act, 
1869,  for  the  payment  of  a  judgment  debt  by  instalments,  and 
the  judgment  debtor  makes  default  in  payment  of  an  instalment, 
the  judgment  creditor  is  entitled  to  issue  execution  for  the  whole 
amount  of  the  judgment  debt  remaining  unpaid,  if  the  Court  at 
the  time  of  making  the  order  for  payment  by  instalments,  or 
subsequently,  has  imposed  no  restriction  as  to  the  amount  for 
which  execution  is  to  be  issued:  Execution  Act,  1844  (7  &  8 
Vict.  c.  96),  s.  61  (1) ;  County  Courts  Act,  1888,  s.  149 ;  County 


(1)  Execution  Act,  1844  (7  &  8 
Viot.  c.  96),  s.  61 :  "If  the  judge  of 
any  ....  Superior  Court  shall  have 
made  any  order  for  the  payment  of 
any  sum  of  money  by  instalments, 
execution  upon  such  order  shall  not 
issue  against  the  party  until  after 


default  in  payment  of  some  instal- 
ment according  to  such  order,  and 
execution  or  succeesiTe  executions 
may  then  issue  for  the  whole  of  the 
said  sum  of  money  and  costs  then 
remaining  unpaid,  or  for  each  sacoes- 
sive  instalment  and  costs  remaining 
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Conrt  Bnles,  1908,  Order  XXV.,  r.  8 ;  Bankraptcy  Bales,  1886  to 
1890,  r.  861.  No  restrictioii  was  ever  imposed  in  this  case  as  to 
the  amount  for  which  execution  might  issue  if  default  were  made, 
and  therefore  the  plaintiff  is  entitled  to  issue  execution  for  the 
full  amount  of  the  judgment  debt  remaining  unpaid.  Bidley  J., 
in  discharging  the  charging  order  nisi,  acted  on  Montgomery  v. 
De  Bvlmes  (1)  and  Jones  v.  Jenner.  (2)  Both  those  cases  are 
distinguishable.  In  the  former  the  judgment  debtor  had  not 
made  default  in  paying  the  instalments  of  the  judgment  debt, 
and,  further,  the  order  in  both  cases  for  payment  by  instalments 
having  been  made  in  the  county  court,  the  judgment  creditor 
was  seeking  to  issue  execution  in  the  High  Court,  and  it  was  held 
that  if  a  plaintiff  elects  to  enforce  his  judgment  in  an  inferior 
Court  he  cannot  afterwards  issue  execution  in  the  High  Court. 
On  the  other  hand,  there  is  a  dictum  of  Cave  J.  in  In  re  Ives, 
Ex  parte  Addington  (8)  to  the  effect  that  an  order  to  pay  by 
instalments  does  not  take  away  the  right  to  levy  execution.  It 
is  true  that  that  dictum  was  dissented  from  by  the  Court  of 
Appeal  in  Montgomery  v.  De  BtUmes  (1),  but  in  so  doing  the 
Court  of  Appeal  failed  to  observe  the  distinction  that  arises  where 
the  judgment  debtor  has  made  default  in  the  payment  of  the 
instalments.  A  charging  order  is  a  form  of  execution,  and,  the 
defendant  having  failed  to  pay  the  instalments  as  they  became 
due,  the  charging  order  ought  to  be  made  absolute,  and  the 
judge  at  chambers  acted  rightly  in  making  the  garnishee  order 
absolute.  [He  also  referred  to  In  re  a  Debtor,  Ex  parte  Rock  Red 
Brick  Co.  (4) ;  In  re  WaUon.  (5)] 

Hugh  Sturges,  for  the  defendant.  The  question  whether  an 
order  for  payment  of  a  judgment  debt  by  instalments  operates 
as  a  stay  of  execution  must  be  considered  with  reference  to  s.  61 
of  the  Execution  Act,  1844,  which  has  never  been  repealed. 
That  section  provides  that  if  there  has  been  an  order  for  pay- 
ment of  money  by  instalments,  execution  upon  such  order  shall 
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from  time  to  time  unpaid,  as  the 
judge  shall  order  either  at  the  time 
of  making  the  original  order  or  at 
any  subsequent  time  imder  the  seal 
of  the  Court." 


(1)  [1898]  2  a  B.  420. 

(2)  (1856)  25  L.  J.  (Ex.)  319. 

(3)  (1886)  16  a  B.  D.  665,  at  p.  670. 

(4)  (1904)  90  L.  T.  64. 

(5)  [1893]  1  Q.  B.  21. 
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not  isBue  until  after  default  in  payment  of  some  instalment,  and 
then  execution  may  issue  either  for  the  whole  amount  remaining 
'  due  or  for  each  successive  instalment ''  as  the  judge  shall  order 
either  at  the  time  of  making  the  original  order  or  at  any 
subsequent  time."     Therefore,  under  that  section  it  is  dear 
that,  where  there  has  been  an  order  for  payment  by  instal- 
ments, two  conditions  must  be  satisfied  before  execution  can 
issue.     First,  there  must  be  an  instalment  in  arrear;   and, 
secondly,   there  must  be  an  order  of  the    judge  who   made 
the  original   order   specifying  whether   the  execution  should 
be  for  the  whole  amount  of  the  debt  or  only  for  the  instal- 
ment.   In  other  words,  there  is  a  stay  of  execution  unless  the 
leave  of  the  judge  to  issue  execution  has  been  obtained.    Then 
by  s.  6  of  the  Debtors  Act,   1869,  power  is  given  to  order 
payment  of  a  judgment  debt  by  instalments  as  an  alternative  to 
committal,  but  if  an  order  for  payment  by  instalments  is  made 
under  that  section,  it  is  subject  to  the  provisions  of  s.  61  of  the 
Act  of  1844  as  to  leave  being  required  for  the  issue  of  execution. 
Under  s.  108  of  the  Bankruptcy  Act,  1888,  the  jurisdiction  and 
powers  which  under  s.  5  of  the  Debtors  Act,  1869,  were  vested 
in  the  High  Court  are  now  vested  in  the  judge  in  bankruptcy, 
and  it  follows  that  if  the  judge  in  bankruptcy  makes  an  order 
under  s.  6  of  the  Debtors  Act,  1869,  for  payment  oE  a  judgment 
debt  by  instalments,  he,  and  he  only,  is  ''  the  judge  "  who  under 
s.  61  of  the  Execution  Act,  1844,  has  to  order  that  execution  may 
issue  either  for  the  full  amount  of  the  debt  or  for  the  instalments 
in  arrear.    In  the  present  case  no  such  order  has  ever  been 
made  by  the  judge  in  bankruptcy,  and,  therefore,  the  plaintiff  is 
not  entitled  to  issue  execution  either  for  the  balance  of  the  judg- 
ment debt  or  for  the  eight  instalments  which  are  in  arrear. 
Chitty  L.J.  in  Montgomery  v.  De  Bulmes  (1)  stated  in  terms  that, 
so  long  as  an  order  for  the  payment  of  a  judgment  debt  by 
instalments  stands,  the  plaintiff  is  not  entitled  to  issue  execution. 
The  proper  course  for  the  plaintiff  to  follow  was  to  apply  to  the 
judge  in  bankruptcy  for  an  order  varying  the  original  order  for 
payment  by  instalments  by  giving  leave  to  issue  execution  for 
such  amount  as  the  judge  thought  fit. 

(I)  [1898]  2  Q,  B.  420. 
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C.  Lacey  Smith,  in  reply.  With  regard  to  the  instalments  which 
have  become  due  and  are  impaid,  there  is  clearly  power  under 
Order  xlii.,  r.  24,  of  the  Rules  of  the  Supreme  Court  (1)  to  issue 
execution  without  leave,  for  the  order  to  pay  the  instalments, 
though  made  by  the  judge  in  bankruptcy,  is  an  order  of  a  judge 
within  that  rule,  and  may  therefore  be  enforced  in  the  same 
manner  as  a  judgment. 

[Elbtohbb  Moulton  L.J.  Are  you  content  to  have  execution 
for  the  amount  only  of  the  instalments  in  arrear  ?] 

Yes. 
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Fletcher  Moulton  L.J.  I  am  of  opinion  that  the  plaintiff's 
appeal  must  be  allowed  and  that  the  charging  order  should  be 
made  absolute,  and  that  the  defendant's  appeal  must  be  dis- 
missed, but  both  the  charging  order  and  the  garnishee  order 
must  be  limited  to  the  amount  of  the  instalments  of  the  judg- 
ment debt  which  have  become  due  and  are  unpaid.  A  short  and 
easy  method  of  arriving  at  that  conclusion  is  to  be  found  in 
Order  xlii.,  r.  24,  of  the  Bules  of  the  Supreme  Court,  which 
provides  that  **  Every  order  of  the  Court  or  a  judge  in  any  cause 
or  matter  may  be  enforced  against  all  persons  bound  thereby  in 
the  same  manner  as  a  judgment  to  the  same  effect."  I  am 
satisfied  that  an  order  to  pay  a  judgment  debt  by  instalments  is 
equivalent  to  an  order  to  pay  each  instalment  at  the  specified 
date,  and  consequently  when  an  instalment  has  become  due  and 
is  not  paid  Order  xlii.,  r.  24,  authorizes  execution  to  be  issued 
in  respect  of  that  instalment,  and  therefore,  as  a  charging  order 
and  a  garnishee  order  are  forms  of  execution,  the  plaintiff  is 
entitled  to  have  both  these  orders  made  absolute  in  respect  of 
the  instalments  which  are  in  arrear. 

But  a  somewhat  tangled  argument  has  arisen  on  the  question 
whether  it  was  in  the  power  of  the  judge  at  chambers  to  make 
the  charging  order  absolute  in  respect  of  the  whole  amount  of  the 
judgment  debt,  it  being  contended  that  execution  could  not  issue 


(1)  Bules  of  the  Supreme  Court, 
Order  xui.,  r.  24  :  "  Every  order  of 
the  Court  or  a  judge  in  any  oauBe  or 
matter  may  be  enforced  against  all 


persons  bound  thereby  in  the  same 
manner  as  a  judgment  to  the  same 
effect." 
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c.  A.  without  the  leave  of  the  judge  in  hankruptcy ;  and  though  it  is  not 
1908  now  necessary  to  decide  that  question — and  I  do  not  wish  to  decide 
WooDHAM  anything  that  we  are  not  obliged  to — I  think  we  ought  to  express 
our  opinion  on  the  point.  The  power  to  order  the  committal  of  a 
judgment  debtor  for  non-payment  of  a  judgment  debt  under 
s.  6  of  the  Debtors  Act,  1869,  is  now  by  s.  108  of  the  Bankruptcy 
Act,  1888,  and  the  Bankruptcy  Rules  vested  solely  in  the  judge 
of  the  Bankruptcy  Court ;  and,  ancillary  to  that  power,  he  has 
power  to  order  the  payment  of  a  judgment  debt  by  instalments. 
Under  s.  61  of  7  &  8  Vict  c.  96  there  is  also  power  to  order  that 
a  judgment  debt  shall  be  paid  by  instalments,  and  a.  61  goes  on 
to  say  that ''  execution  upon  such  order  shall  not  issue  against 
the  party  until  after  default  in  payment  of  some  instalment 
according  to  such  order,  and  execution  or  successive  executions 
may  then  issue  for  the  whole  of  the  said  sum  of  money  and  costs 
then  remaining  unpaid,  or  for  each  successive  instalment  and 
costs  remaining  from  time  to  time  unpaid  as  the  judge  shall 
order  either  at  the  time  of  making  the  original  order  or  at  any 
subsequent  time  under  the  seal  of  the  Court."  So  far  as  I  have 
been  able  to  ascertain,  that  is  the  only  restriction  upon  the  issue 
of  execution  upon  a  judgment  debt  in  the  High  Courfc  when 
there  has  been  an  order  for  payment  by  instalments  and 
default  has  been  made  in  the  instalments.  It  has  been  con- 
tended by  counsel  for  the  defendant  that  the  effect  of  s.  61 
is  that  in  the  circumstances  of  this  case  execution  cannot  be 
issued  without  the  leave  of  the  judge  in  bankruptcy,  who  is 
the  judge  who  ordered  the  payment  of  the  judgment  debt 
by  instalments;  but  I  think  the  answer  to  that  argument 
is  that  the  jurisdiction  transferred  to  the  judge  in  bankruptcy 
by  s.  108  of  the  Bankruptcy  Act,  1883,  is  the  jurisdiction 
under  s.  6  of  the  Debtors  Act,  1869,  and  not  the  juris- 
diction under  s.  61  of  7  &  8  Yict.  c.  96,  and  that  the  words  in 
s.  61,  "  the  judge  shall  order,"  include  any  judge  of  the  High 
Court.  The  judge  at  chambers  is  therefore  within  those  words, 
and  would  have  power  to  order  execution  to  issue.  It  follows 
that,  whether  this  case  be  dealt  with  as  within  Order  XLn.,  r.  24, 
or  within  s.  61  of  7  &  8  Vict.  c.  96,  Ridley  J.  had  power  to  order 
execution  to  issue  for  the  instalments  in  arrear. 
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The  plaintiff's  appeal  will  therefore  be  allowed  and  the 
defendant's  appeal  dismissed,  bat  without  prejudice  to  the 
solicitor's  lien  for  unpaid  costs. 

Buckley  L.J.  On  December  21,  1905,  the  plaintiff  Smith 
obtained  judgment  against  the  defendant  Edwards  for  2172. 0«.  9d. 
The  judgment  debt  was  not  paid  and  a  committal  summons  was 
taken  out  by  the  plaintiff,  and  on  March  23,  1907,  Bigham  J., 
sitting  as  judge  in  bankruptcy,  made  an  order  for  the  payment  of 
the  judgment  debt  by  instalments  of  41.  a  month,  the  first 
instalment  to  be  paid  on  April  28,  1907.  In  May,  1908,  the 
defendant  was  in  default  as  to  eight  monthly  instalments,  and 
the  plaintiff  obtained  a  charging  order  nisi  upon  a  sum  of  751. 
which  had  been  paid  into  Court  in  an  action  in  which  the  defen- 
dant Edwards  was  plaintiff.  Bidley  J.  at  chambers  discharged 
the  charging  order  nisi,  and  the  plaintiff  has  appealed  from  his 
decision. 

The  order  for  the  payment  of  the  judgment  debt  by  instal- 
ments was  made  under  s.  5  of  the  Debtors  Act,  1869,  and  the 
result  of  that  order  having  been  made  was  that  there  was  no 
longer  a  present  debt  of  2172.  Os.  Sd.  due  from  the  defendant,  but 
a  debt  accruing  due  by  il.  a  month.  So  far  as  the  Debtors  Act, 
1869,  is  concerned  there  is  nothing  to  prevent  the  issue  of  execu- 
tion on  the  instalments  as  they  fall  due;  each  instalment,  if 
unpaid,  is  a  debt  on  which  execution  can  issue. 

But  the  defendant  relies  on  s.  61  of  7  &  8  Vict.  c.  96  in 
support  of  his  contention  that  execution  cannot  issue  without  the 
leave  of  the  judge  in  bankruptcy,  who  made  the  order  for  the 
payment  of  the  judgment  debt  by  instalments.  That  section, 
which  is  still  in  force,  though  the  greater  part  of  7  &  8  Vict, 
c.  96  has  been  repealed,  provides  that  where  an  order  has  been 
made  for  payment  by  instalments  execution  shall  not  issue  until 
after  default  in  payment  of  some  instalment.  That  has  happened 
in  this  case.  The  section  goes  on  to  provide  that  execution 
may  then  issue  ''  for  the  whole  of  the  said  sum  of  money  and 
costs  then  remaining  unpaid  or  for  each  successive  instalment  and 
costs  remaining  from  time  to  time  unpaid  as  the  judge  shall  order." 
The  question  is.  Who  is  '*  the  judge  "  who  is  to  make  the  order 
Vol.  n.  1908.  8  P  2 
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nnder  8. 61  ?  It  is  tnie  that  8. 108  of  the  Bankraptcy  Act,  1883, 
and  the  mles  made  under  it  have  vested  the  jnrisdiction  and 
powers  tinder  s.  5  of  the  Debtors  Act,  1869,  in  the  jndge  to 
whom  bankraptcy  basiness  is  assigned;  bat  the  authority  to 
allow  ezecation  to  issae  arises,  not  from  s.  5  of  the  Debtors  Act, 
1869,  but  from  s.  61  of  7  &  8  Vict.  c.  96,  and  there  is  nowhere 
any  provision  transferring  to  the  jadge  in  bankraptcy  the  powers 
conferred  by  s.  61,  and  it  therefore  seems  to  me  that  those 
powers  have  not  been  transferred  to  the  judge  in  bankraptcy, 
but  remain  powers  which  can  be  exercised  by  any  judge  of  the 
High  Court,  including  the  judge  at  chambers.  In  the  present 
case  Bidley  J.  at  chambers  therefore  had  power  to  allow  execa- 
tion  to  issue  for  the  amount  of  the  instalments  that  were  in 
arrear,  and  the  charging  order  must  be  made  absolute  for  that 
amount.    The  same  considerations  apply  to  the  garnishee  order. 

Plaintiff^ 9    appeal    allowed ;    defendanCe    appeal 
diimissed^ 


Solicitors  for  plaintiff :  Woodham  Smith  dt  BorradaUe. 
Solicitors  for  defendant :  Jennings^  Son  dk  Alien. 


F.  O.  E. 
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[IN  THE  COTJBT  OP  APPEAL.]  C.A. 

In  re  an  ARBITRATION  bbtwbbn  THE  NORTH  WESTERN        ^^^ 
RUBBER  COMPANY,  LIMITED  and  HtTTENBACH  &  CO.  "^"^^f  ^^' 

Arbitration — Aioard — Jurisdiction  of  Arhiirators — Sale  of  Goods  hy  description 
— Award  hcLsed  on  Custom  subsequently  found  not  to  exist — Custom  incon-^ 
sistent  with  written  Contract* 

By  a  Gontraot  in  writing  Bellers  sold  to  buyers  300  tons  of  rabber 
**  fair  quality  Banjermassin  Jelutong  at  191,  15a.  per  ton  c.i.f.  Liverpool 
....  for  direct  shipment  from  the  East  or  Straits  Settlements  to  Liver- 
pool .  .  .  .  "  The  contract  contained  an  arbitration  clause  in  the 
following  terms :  '*  Any  dispute  on  this  contract  to  be  settled  by  arbi- 
tration here  in  the  usual  way."  On  arrival  at  Liverpool  the  buyers 
refused  to  take  delivery  on  the  ground  that  the  goods  were  not  in 
accordance  with  the  contract.  The  dispute  was  referred  to  arbitrators, 
who  found  that  the  goods  were  not  in  accordance  with  contract  but 
must  be  accepted  by  the  buyers  at  an  allowance  of  10«.  per  ton.  The 
award  was  based  upon  the  existence  of  an  alleged  custom  applicable  to 
contracts  for  raw  material  to  be  shipped  to  this  country,  to  the  effect 
that  the  buyers  should  accept  the  goods  with  an  allowance  for  inferiority 
of  quality,  where  that  inferiority  was  in  the  opinion  of  the  arbitrators 
not  excessive  or  unreasonable.  Upon  a  motion  by  the  buyers  to  set 
aside  the  award,  the  Court  directed  an  issue  to  determine  the  existence 
of  the  alleged  custom,  and  upon  the  trial  of  the  issue  the  alleged  custom 
was  found  not  to  exist : — 

Heldf  that  the  arbitrators  had  no  jurisdiction  to  deal  conclusively  with 
the  question  of  the  existence  of  the  custom  for  the  purpose  of  making 
their  award,  and  that,  as  the  custom  upon  which  they  based  their  award 
had  been  found  not  to  exist  in  fact,  the  award  compelling  the  buyers  to 
accept  goods  not  in  accordance  with  the  written  contract  was  bad  and 
must  be  set  aside. 

Hutcheson  v.  Eaton,  (1884)  13  Q.  B.  D.  861,  discussed  and  followed. 

Appbal  from  the  decision  of  a  Divisional  Court  (Phillimore  and 
Walton  JJ.)  upon  a  motion  to  set  aside  an  award.  The  following 
statement  of  the  facts  is  taken  in  substance  from  the  judgment 
of  Vaughan  Williams  L.J. 

On  August  8,  1907,  a  contract  was  made  through  a  firm  oi 
brokers  acting  for  undisclosed  principals  for  the  purchase  and 
sale  of  a  quantity  of  rubber,  described  as  Banjermassin  Jelutong ; 
the  actual  principals  were  Messrs.  Hiittenbach  &  Co.,  the  sellers, 
and  the  North  Western  Bubber  Company,  the  buyers.    The  sold 
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c.  A.       note  addressed  to  the  bayers  was  in  these  terms :  ''  We  have  this 

1906       day  sold  to  you  the  following  goods,  viz. :  Three  hundred  (300) 

jnonu      ^^B  shipping  weight  fair  usual  quality  Banjermassin  Jelutong 

WE0TBKH    ^t  18/^  15,^  p^j  tQjj  qIi^  Liverpool,  landing  weights,  sellers  to 

CoMPAjnr,    pay  landing  charges.     For  direct  shipment  from  the  East  or 

AND       Straits  Settlements  to  Liverpool,  100  tons  monthly,  during 

BA(H??Co.   September,  October  and  November,  1907.    Vessel  or  vessels  lost. 

In  re.       contract  void.    Payment  cash  against  documents  on  arrival  of 

vessel."    In  the  margin  was  the  following  note :  ''  Any  dispute 

on  this  contract  to  be  settled  by  arbitration  here  in  the  usual 

way." 

After  the  arrival  of  the  goods  in  this  country  a  dispute  arose 
upon  the  contract,  the  buyers  alleging  that  the  cargo  tendered 
against  the  contract  was  not  in  accordance  with  it.  The  dispute 
was  referred  to  the  arbitration  of  two  arbitrators  and  an  umpire, 
who  on  December  4, 1907,  made  the  following  award :  ''  We,  the 
undersigned,  having  been  appointed  by  buyers  and  sellers  to 
arbitrate  on  544  cases  Banjermassin  Jelutong  ex  8.8.  Ning  Chow, 
tendered  against  a  contract  dated  August  8,  1907,  do  hereby 
award  that  the  644  cases  are  not  in  accordance  with  contract  but 
must  be  accepted  by  buyers  at  an  allowance  of  (lOs.)  ten  shillings 
per  ton  off  contract  price.  Arbitration  fees,  expenses  and  forms, 
212.,  to  be  paid  by  sellers." 

From  that  award  there  was  an  appeal  by  the  buyers  to  the 
appeal  committee  of  the  Liverpool  General  Brokers*  Association, 
the  material  part  of  whose  award,  dated  December  9,  1907,  was 
as  follows :  ''  The  appeal  committee,  having  beard  the  case  and 
duly  examined  and  considered  the  evidence  submitted  to  them, 
resolved  that  the  award  of  the  arbitrators  be,  and  the  same  is 
hereby,  upheld,  and  that  the  appellants  pay  the  costs  of  the 
appeal." 

A  motion  was  then  made  in  the  Divisional  Court  on  behalf  of 
the  buyers  that  the  awards  should  be  set  aside  on  the  following 
grounds :  (1.)  That  each  of  the  awards  was  bad  on  its  face,  as 
shewing  that  the  Jelutong  tendered  under  the  contract  was  found 
not  to  be  in  accordance  with  the  contract,  and  yet  that  it  must 
be  accepted  by  the  buyers  ;  and  (2.)  that  the  appeal  committee 
exceeded  their  jurisdiction  in  requiring  the  buyers  to  accept 
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delivery  of  the  Jelntong.    In  the  Divisional  Court  the  buyers       o.A. 

contended  that  the  award  was  bad  on  its  face  because  the  findings       1908 

of  the  arbitrators  were  inconsistent,  but  the  Court  held  that  the  north 

award  was  not  bad  on  that  ground,  being  of  opinion  that  there  ^^bbm 

might  have  been  evidence  before  the  arbitrators  which  would    Company, 
^  ,  Limited 

justify  both  findings.    On  the  question  of  excess  of  jurisdiction        and 

the  buyers  contended  that  under  the  submission  on  the  face  of  baoh  k  Co., 
the  written  contract  the  arbitrators  had  no  jurisdiction  to  inquire  ^^  ^- 
into  or  deal  with  the  questions  (a)  whether  the  alleged  custom 
existed,  and  (b)  whether  the  contract  was^]  subject  ^  to  such 
custom,  if  it  existed  in  fact.  The  decision  of  the  Divisional 
Court  (Fhillimore  and  Walton  JJ.)  was  delivered  on  January  29, 
1908,  by  Walton  J.,  who,  in  dealing  with  the  case  of  Hutcheson 
V.  Eaton  (1),  an  action  on  an  award  in  which  the  jury  negatived 
the  existence  of  an  alleged  custom,  cited  the  following  passage 
from  the  argument  (2):  '*In  the  present  action  the  arbitrators 
have  decided  in  favour  of  the  defendants;  their  decision  was 
based  upon  a  custom  alleged  by  the  defendants  to  exist,  whereby 
a  broker  is  absolved  from  liability  when  he  gives  up  the  name 
of  his  principals.  This  being  the  ground  of  the  arbitrators' 
decision,  the  custom  must  be  taken  to  be  good  and  valid,  even 
although  the  jury  have  found  that  it  did  not  exist."  The 
answer  to  that  contention,  said  Walton  J.,  was  that  the  arbi- 
trators had  no  authority  to  insert  in  the  contract  what  was  really 
a  new  term,  and  upon  that  ground  the  majority  of  the  Court  of 
Appeal  (Brett  M.B.  and  Bowen  L.J.)  held  the  award  to  be  bad. 
Fry  L.J.  dissenting.  Ultimately  Walton  J.,  after  discussing 
the  judgments  in  Hutcheson  v.  Eaton  (1),  said :  ''  It  seems  to 
me  impossible  to  resist  the  conclusion  that  in  Hutcheson  v. 
Eaton  (1)  the  Court  of  Appeal  held  that  under  a  submission  to 
arbitration  of  all  disputes  upon  a  written  contract  the  arbitrators 
have  no  jurisdiction  in  arriving  at  their  award  to  inquire  as  to 
the  existence  of  a  custom  to  which  no  reference  is  made  in  the 
written  contract  and  to  decide  that  such  contract  is  subject  to 
such  a  custom.  On  this  ground,  and  this  ground  only,  we  think 
the  award  in  question  is  not  in  itself  binding  or  conclusive 
between  the  parties." 

(1)  13  Q.  B.  D.  861.  (2)  13  Q.  B.  D.  at  p.  865. 
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At  the  oonclosion  of  the  judgment  in  the  Divisional  Court  it 
was  agreed  by  counsel  that  an  issue  should  be  directed  to  deter- 
mine  the  question  of  the  existence  of  the  alleged  custom,  which 
should  be  tried  by  Walton  J.,  who,  after  the  trial  of  the  issue, 
was  to  have  the  power  of  making  such  order  on  the  motion  to 
set  aside  the  award  as  would  be  made  by  the  Divisional  Court. 
The  alleged  custom  was  stated  by  the  sellers  in  the  following 
terms :  "  In  a  contract  for  raw  material  to  be  shipped,  which 
contains  an  agreement  to  settle  all  disputes  by  arbitration  in  the 
usual  way,  and  in  which  there  is  no  express  provision  that  the 
buyer  is  to  be  at  liberty  to  reject  the  parcel  if  found  not  to  be 
up  to  the  quality  mentioned  in  the  contract,  it  is  the  invariable 
custom  that,  provided  that  the  inferiority  of  quality  is  not  in  the 
opinion  of  the  arbitrators  excessive  or  unreasonable,  the  buyers 
should  accept  the  goods  with  such  an  allowance  for  inferiority  of 
quality  as  the  arbitrators  may  award."  The  answer  of  the 
sellers  to  the  statement  of  custom  was  as  follows :  "  (1.)  The 
alleged  custom  does  not  exist.  (2.)  The  alleged  custom  is  in- 
consistent with  the  written  contract.  (8.)  The  alleged  custom  is 
unreasonable  in  the  general  applicability  of  it  alleged,  or 
alternatively  where  the  buyers  are  manufacturers.  (4.)  The 
alleged  custom  is  uncertain." 

Upon  the  trial  of  the  issue  a  large  body  of  evidence  was  called 
by  both  sides,  and  ultimately  Walton  J.  found  that  the  alleged 
custom  did  not  exist  in  fact.  He  therefore  held  that  Hutcheson 
V.  Eaton  (1)  was  directly  in  point,  and  gave  judgment  in  favour 
of  the  buyers  that  the  awards  should  be  set  aside.  The  sellers 
appealed. 


J.  A,  Hamilton,  K.C,  and  A.  B.  Shaw,  for  the  appellants. 
For  the  purpose  of  deciding  a  dispute  under  a  written  contract 
which  has  been  submitted  to  him  an  arbitrator  must  first  con- 
strue the  contract.  The  question  whether  a  custom  exists  by 
which  a  term  is  to  be  read  into  the  written  contract  must  there- 
fore be  dealt  with  by  him ;  his  decision  on  that  question  is  within 
the  jurisdiction  conferred  on  him  by  the  submission,  and  is 
therefore,  in  the  absence  of  misconduct  on  his  part,  final.  It 
(1)  13  a  B.  D.  861. 
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cannot  be  successfully  contended  that,  after  he  has  determined       c.  A. 
that  question,  the  validity  of  his  award  depends  upon  whether  it       1908 
can  be  proved  that  the  custom  exists.    It  is  not  contended  that,      n^^^^IJ 
if  there  were  no  evidence  of  a  custom,  the  arbitrator  would  be    ^^^^ 
justified  in  assuming  that  there  was  one ;  but,  if  there  be  conflict-    Cohpakt, 
ing  evidence  as  to  the  existence  of  the  custom,  the  arbitrator        and 
must  of  necessity  determine  that  question;   it  is  one  of  the  BACHdTco. 
matters  referred  to  him  by  the  submission.    The  point  actually       ^«  ''*• 
decided  in  Hutcheson  v.  Eaton  (1)  was  different  from  that  which 
arises  in  the  present  case,  though  some  of  the  expressions  in  the 
judgment  of  Brett  M.B.  are  possibly  wide  enough  to  include  it. 
In  that  case  the  custom  did  not  bear  on  the  question  whether  by 
the  contract  it  was  a  condition  precedent  that  goods  should  be  of 
a  certain  quality,  or  whether  the  purchaser  could  be  compelled 
to  accept  goods  of  an  inferior  quality  subject  to  a  deduction  from 
the  price ;  the  custom  set  up  was  one  by  which  one  of  the  parties 
to  a  contract  was  changed,  which  raised  a  question  obviously 
different  from   that  in   the   present   case.    In  such  a  case  it 
might  well  be  contended  that  it  was  not  within  the  jurisdic- 
tion of  the  arbitrator  upon  the  submission  of  a  dispute  under 
the  contract  as  originally  constituted  to  find  conclusively  that 
such  a  custom  existed. 

The  fact  that  the  appellants  consented  to  the  statement  of  an 
issue  does  not  estop  them  from  contending  that  the  arbitrators 
had  jurisdiction  to  determine  the  question  of  the  existence  of 
the  custom.  The  decision  of  the  Divisional  Court  was  that  the 
validity  of  the  award  depended  on  whether  the  custom  in  fact 
existed,  and  that  it  was  necessary  to  determine  that  question ; 
the  defendants'  consent  only  went  to  the  question  how  the 
existence  of  the  custom  should  be  determined. 

Upon  the  evidence  the  learned  judge  should  have  found  that 
the  custom  existed.  It  is  not  in  itself  unreasonable.  If  it  be 
contended  that  it  is  unreasonable  as  between  merchants  and 
manufacturers,  the  answer  is  that,  when  the  contract  was  entered 
into,  the  appellants  had  no  notice  that  they  were  dealing  with 
manufacturers.  In  such  a  case  undisclosed  principals,  if  they 
come  forward  and  seek  to  enforce  the  contract,  can  only  do  so  on 
(1)  13  a  B.  D.  861. 
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At  the  conclusion  of  the  judgment  in  the  Diviaional  Court  it 
was  agreed  by  counsel  that  an  issue  should  be  directed  to  deter- 
mine the  question  of  the  existence  of  the  alleged  custom,  which 
should  be  tried  by  Walton  J.,  who»  after  the  trial  of  the  issue* 
was  to  have  the  power  of  making  such  order  on  the  motion  to 
set  aside  the  award  as  would  be  made  by  the  Divisional  Court. 
The  alleged  custom  was  stated  by  the  sellers  in  the  following 
terms :  ''  In  a  contract  for  raw  material  to  be  shipped,  which 
contains  an  agreement  to  settle  all  disputes  by  arbitration  in  tiie 
usual  way,  and  in  which  there  is  no  express  provision  that  the 
buyer  is  to  be  at  liberty  to  reject  the  parcel  if  found  not  to  be 
up  to  the  quality  mentioned  in  the  contract,  it  is  the  invariable 
custom  that,  provided  that  the  inferiority  of  quality  is  not  in  the 
opinion  of  the  arbitrators  excessive  or  unreasonable,  the  buyers 
should  accept  the  goods  with  such  an  allowance  for  inferiority  of 
quality  as  the  arbitrators  may  award."  The  answer  of  the 
sellers  to  the  statement  of  custom  was  as  follows :  **  (1.)  The 
alleged  custom  does  not  exist.  (2.)  The  alleged  custom  is  in- 
consistent with  the  written  contract.  (8.)  The  alleged  custom  is 
unreasonable  in  the  general  applicability  of  it  alleged,  or 
alternatively  where  the  buyers  are  manufacturers.  (4.)  The 
alleged  custom  is  uncertain." 

Upon  the  trial  of  the  issue  a  large  body  of  evidence  was  called 
by  both  sides,  and  ultimately  Walton  J.  found  that  the  alleged 
custom  did  not  exist  in  fact.  He  therefore  held  that  Hutcheison 
V.  Eaton  (1)  was  directly  in  point,  and  gave  judgment  in  favour 
of  the  buyers  that  the  awards  should  be  set  aside.  The  sellers 
appealed. 


J.  A.  Hamilton,  K.C.,  and  A.  B.  Shaw,  for  the  appellants. 
For  the  purpose  of  deciding  a  dispute  under  a  written  contract 
which  has  been  submitted  to  him  an  arbitrator  must  first  con- 
strue the  contract.  The  question  whether  a  custom  exists  by 
which  a  term  is  to  be  read  into  the  written  contract  must  there- 
fore be  dealt  with  by  him ;  his  decision  on  that  question  is  within 
the  jurisdiction  conferred  on  him  by  the  submission,  and  is 
therefore,  in  the  absence  of  misconduct  on  his  part,  final.  It 
(1)  13  a  B.  D.  861. 
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cannot  be  successfully  contended  that,  after  he  has  determined       c.  A. 
that  question,  the  validity  of  his  award  depends  upon  whether  it       1908 
can  be  proved  that  the  custom  exists.    It  is  not  contended  that,      nobtu 
if  there  were  no  evidence  of  a  custom,  the  arbitrator  would  be    ^^^^ 
justified  in  assuming  that  there  was  one ;  but,  if  there  be  conflict-    Company, 
ing  evidence  as  to  the  existence  of  the  custom,  the  arbitrator        and 
must  of  necessity  determine  that  question;   it  is  one  of  the  bach&^Co. 
matters  referred  to  him  by  the  submission.    The  point  actually       ^^  ^^- 
decided  in  Hutcheson  v.  Eaton  (1)  was  different  from  that  which 
arises  in  the  present  case,  though  some  of  the  expressions  in  the 
judgment  of  Brett  M.B.  are  possibly  wide  enough  to  include  it. 
In  that  case  the  custom  did  not  bear  on  the  question  whether  by 
the  contract  it  was  a  condition  precedent  that  goods  should  be  of 
a  certain  quality,  or  whether  the  purchaser  could  be  compelled 
to  accept  goods  of  an  inferior  quality  subject  to  a  deduction  from 
the  price ;  the  custom  set  up  was  one  by  which  one  of  the  parties 
to  a  contract  was  changed,  which  raised  a  question  obviously 
different  from   that  in   the   present   case.    In  such  a  case  it 
might  well  be  contended  that  it  was  not  within  the  jurisdic- 
tion of  the  arbitrator  upon  the  submission  of  a  dispute  under 
the  contract  as  originally  constituted  to  find  conclusively  that 
such  a  custom  existed. 

The  fact  that  the  appellants  consented  to  the  statement  of  an 
issue  does  not  estop  them  from  contending  that  the  arbitrators 
had  jurisdiction  to  determine  the  question  of  the  existence  of 
the  custom.  The  decision  of  the  Divisional  Court  was  that  the 
validity  of  the  award  depended  on  whether  the  custom  in  fact 
existed,  and  that  it  was  necessary  to  determine  that  question ; 
the  defendants'  consent  only  went  to  the  question  how  the 
existence  of  the  custom  should  be  determined. 

Upon  the  evidence  the  learned  judge  should  have  found  that 
the  custom  existed.  It  is  not  in  itself  unreasonable.  If  it  be 
contended  that  it  is  unreasonable  as  between  merchants  and 
manufacturers,  the  answer  is  that,  when  the  contract  was  entered 
into,  the  appellants  had  no  notice  that  they  were  dealing  with 
manufacturers.  In  such  a  case  undisclosed  principals,  if  they 
come  forward  and  seek  to  enforce  the  contract,  can  only  do  so  on 
(1)  13  a  B.  D.  861. 
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0.  A.       the  same  footing  as  if  they  were  merchants.    [They  also  cited 
1908        In  re  Walkers^  Winser  dt  Hamm  and  Shaw,  Son  d  Co.  (1) ;  In  re 
jjojjTH      KeighUy,  Maxsted  dt  Co.  and  Durant  dt  Co.  (2)] 
Wkstehh        UaacH,  K.C.  {Leslie  Scott  with  him),  for  the  respondents.     In 
CoMPANT,    this  case  the  respondents  sought  to  set  aside  the  award  as  being 
AND       bad  upon  its  face,  and  the  only  answer  made  by  the  appellants 
bSh &Co.   ^^  ^^^  existence  of  the  alleged  custom.    The  object  of  setting 
Jn  re.      up  the  custom  was  to  shew  that  the  award  was  good,  and  the 
appellants  sought,  and  were  compelled  to  seek,  to  establish  its 
existence  in  point  of  fact.   The  question  then  arose  as  to  whether 
that  question  should  be  determined  by  affidavits  or  by  an  issue, 
and  the  appellants  consented  to  an  issue.    They  cannot  now  be 
heard  to  say  that  the  question  whether  there  was  in  fact  a 
custom  is  immaterial.    There   was  no  evidence  of   a  custom 
before  the  arbitrators,  who  differed  in  opinion  as  to  its  exist- 
ence;  the  umpire  thought  it  existed.      The  question  of  the 
existence  of  the  custom  was  raised   by   the  appellants  them- 
selves to  meet  the   difficulty  as  to  the  validity  of  the  award. 
It  was  not  really  disputed  that,  if   there  was  no  such  custom 
in  fact,  the  award  was  invalid. 
[He  was  stopped  by  the  Court.] 

July  14.  Yaughan  Williams  L.J.  Before  dealing  with  the 
history  of  this  case  I  will  state  the  conclusion  at  which  I  have 
arrived  and  the  grounds  upon  which  it  is  formed.  I  am  of  opinion 
that  the  appeal  fails  upon  three  grounds.  First,  because,  according 
to  the  majority  of  the  Court  of  Appeal  in  Hutcheson  v.  Eaton  (8), 
arbitrators  are  not  the  proper  tribunal  to  decide  conclusively  the 
existence  of  a  custom ;  we  are  bound  to  follow  that  decision. 
Secondly,  on  the  ground  that  the  contract  is  a  sale  by  description, 
involving  as  a  condition  that  the  goods  sold  should  be  "  of  fair 
usual  quality,"  and  that  the  arbitrators  had  no  right  to  convert 
what  was  only  a  condition  into  a  warranty,  which  is  the  result  of 
the  finding  in  the  respective  awards.  Thirdly,  on  the  ground 
that  the  appellants,  having  accepted  an  issue  as  to  the  existence 
of  the  alleged  custom,  are  bound  by  the  result. 

(1)  [1904]  2  K.  B.  152.  (2)  [1893]  1  Q.  B.  405,  409. 

(3)  13  Q.  B.  D.  861. 
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The  history  of  the  case  is  this.    [His  Lordship  stated  the  facts       c.  A. 
substantially  as  they  appear  above,  and  proceeded : — ]    I  pro-       1908 
pose  now  to  point   out  the  fact  that,  after  the  judgment  of      north 
Walton  J.  in   the   Divisional  Court  had  been  delivered,   the    ^^3^^' 
counsel  for  the  parties  agreed  to  the  trial  of  an   issue  as  to    Company, 
the  existence  of  the  alleged  custom.     In  my  judgment  that  issue        and 
was  ordered  under  such  circumstances  that  neither  party  ought  BAcn^rco. 
to  be  permitted  afterwards  to  say  that  it  was  an  immaterial  issue;       ^j^- 
this  is  shewn  by  the  shorthand  notes  of  what  passed  in  Court  „  vaugiuui 
after  the  delivery  of  the  judgment.     The  issue  was  tried  by 
Walton  J.,  who  found  that  the  alleged  custom  did  not  exist.    At 
the  trial  there  seems  to  have  been  some  confusion  as  to  the 
respective  functions  of  the  Divisional  Court  and  of  Walton  J. 
himself ;  he  did  not  try  it  as  a  member  of  the  Divisional  Court, 
but  at  the  end  of  his  judgment  he  determined  matters  which  were 
more  properly  for  that  Court ;  but  counsel  for  the  respondents 
does  not  rely  only  upon  an   objection  based   upon  a  mere 
irregularity. 

To  come  to  the  cases  which  have  been  cited  in  argument,  the 
first  of  which  is  Hutcheson  v.  Eaton.  (1)  Although  I  should  myself 
come  to  the  conclusion,  which  the  majority  of  the  Court  agreed 
to  be  the  basis  of  their  decision,  that  the  arbitrators  were  not  the 
tribunal  to  deal  conclusively  with  the  question  of  custom  or 
no  custom,  and  although  the  majority  based  their  decision 
ultimately  on  the  finding  of  the  jury  that  there  was  no  such 
custom,  yet  there  are  passages  in  the  judgments  of  Brett  M.B. 
and  Bowen  L.J.  which  shew  that  they  did  in  part  rest  their 
judgment  on  reasons  which  are  hardly  consistent  with  one 
another.  If  we  take  the  judgment  of  Brett  M.B.,  he  seems 
to  have  come  to  the  conclusion  (inter  alia)  that  the  arbitrators 
had  nothing  to  do  with  the  question  whether  there  was  a  custom 
or  not.  He  says,  speaking  of  the  custom  of  trade  in  the  case 
of  such  a  contract,  that  if  the  brokers  who  made  it  disclosed  the 
name  of  their  principals  they  were  no  longer  liable  upon  it. 
''  I  will  not  enter  into  the  question  of  whether  that  evidence  was 
admissible  or  not.  The  jury  have  found  against  the  alleged 
custom."  When  I  first  read  that  passage  I  was  somewhat 
(1)  13  Q.  B.  D.  861. 
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0.  A.  pazzled,  for  it  seemed  to  me  that  it  was  a  constant  practice 

1908  in  the  case  of  a  written  contract  that,  if  there  was  in  fact  a 

North  custom,  the  Court  should  try  to  read  it  into  the  contract ;  but 

\f^™^  I  think  that  what  Brett  M.R.   meant  is  fairly  clear.     The 

CoMPANT,   question  was  whether  evidence  could  be  admitted  of  the  existence 
Limited 
AMD       of  a  custom  inconsistent  with  the  written  contract,  and  I  take 

BAc^I^Co.,  it  t^^t  tJ^®  1*^  is  clear  that,  if  there  is  a  plain  contradiction 
inre.  between  the  alleged  custom  and  the  express  words  of  the 
vangiian  contract,  cvidencc  of  custom  is  not  admissible.  In  that  case 
reliance  was  placed  in  argument  on  the  case  of  Southwell  v. 
Bowditch  (1),  the  head-note  of  which  case  in  the  Divisional  Court 
is :  "  The  defendant,  a  broker,  signed  and  sent  to  the  plaintiffs 
a  note  of  a  contract  in  the  following  terms : — *  I  have  this  day 
sold  by  your  order  and  for  your  account  to  my  principals  about 
five  tons  of  pressed  anthracene/  Held,  that  the  defendant 
might  be  made  personally  liable  in  an  action  for  goods  sold 
and  delivered  upon  the  contract."  That  decision  was  reversed 
in  the  Court  of  Appeal,  consisting  of  Jessel  M.R.,  Kelly  C.B., 
Mellish  L.J.,  and  Pollock  B.,  and  there  are  several  passages 
in  the  judgment  of  Jessel  M.R.  which  seem  to  rest  on  the  same 
legal  proposition.  That  learned  judge  says  (2) :  "  The  difference 
of  opinion  "  (in  Humjrey  v.  Dale  (8))  "  depended  on  this — the 
Statute  of  Frauds  required  a  contract  in  writing,  and  of  course 
the  usage  could  not  be  contradictory  to  the  contract,  or  it  would 
not  be  binding.  It  must  be  explanatory  of  the  contract,  and  the 
point  upon  which  the  judges  differed  was  whether  the  usage  was 
explanatory  or  contradictory.  They  quite  agree  that,  if  explana- 
tory, it  may  be  admitted;  if  contradictory,  it  could  not  be 
admitted."  That  is  what  Brett  M.R.  was  referring  to  when  he 
said  he  would  not  enter  into  the  question  of  admissibility. 
Jessel  M.R.  continues :  "  The  real  point,  as  I  said  before,  was 
whether  in  that  particular  instance  the  usage  was  contradictory 
or  explanatory.  I  know  some  of  the  judges  attempted  to  get 
over  the  difficulty  by  saying  it  was  additional,  but  addition, 
if  pure  addition,  is  not  explanation.    It  is  a  new  contract,  and 

(1)  (1876)  1  0.  P.  D.  100,  374.  ment  of  Jossel  M.R.  are  taken  from 

(2)  1  0.  P.  D.  374  ;  45  L.  J.  (Q.B.)      the  Law  Journal  report 
630.     The  citations  from  the  judg-  (3)  (1858)  E.  B.  &  E.  1004. 
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therefore  a  pure  addition  would  require  to  be  in  writing ;  but  c.  A. 

again  there  could  have  been  no  difficulty  in  saying  this,  that  1908 

though,  in  an  action  upon  the  written  contract,  the  mercantile  nobth 

usage  might  not  be  admissible  for  the  purposes  of  contradicting  ^^^^^ 

the  contract,  because  it  would  be  additional,  the  contract  implied    company, 

Limited 
by  usage  might  still  be  available  for  the  purpose  of  charging  the        and 

defendant/'    And  further  on  he  cites  from  the  judgment  of  bach  &  Co., 
Lord  Campbell  C.J.  in  the  Court  below  in  Humfrey  v.  DcUe  (1) :       -^^• 
"  The  only  remaining  question  is,  having  stated  a  purchase  for  a  ^iuSS^.j. 
third  person  as  principal,  is  there  evidence  on  which  they  them- 
selves can  be  made  liable  ?    Now  neither  collateral  evidence  nor 
the  evidence  of  a  usage  of  trade  is  receivable  to  prove  anything 
which  contradicts  the  tenor  of  a  written  contract." 

To  come  back  to  the  judgment  of  Brett  M.B.,  he  says  (2)  that 
the  arbitrators  had  no  right  to  deal  with  the  question  at  all;  his 
words  are:  "Now  the  question  is,  had  they  any  jurisdiction 
to  inquire  into  the  evidence  of  that  custom  or  not?  Can  a 
question,  whether  a  custom  is  to  be  added  to  the  written  contract 
and  thus  to  control  the  meaning  of  this  contract,  be  held  to  be 
'  a  dispute  arising  upon  this  contract '  ?  It  seems  to  me  that 
it  cannot.  Then  if  it  cannot,  what  have  the  arbitrators  done  ? 
The  arbitrators  have  assumed  to  decide,  and  have  only  decided 
something  which  they  had  no  authority  to  decide,  and  they  have 
wholly  refused  to  consider,  or  to  decide,  that  which  was  within 
their  jurisdiction."  I  do  not  think  that  he  means  that  there  was 
misconduct  in  coming  to  their  conclusion,  which  was  that  this 
was  a  fatal  preliminary  objection;  that  being  so,  they  could  not, 
of  course,  try  anything  else.  Then  he  continues :  ''  If  that  be 
a  true  proposition,  it  seems  to  me  that  what  they  have  decided 
they  have  decided  without  jurisdiction,  and,  they  having  declined 
to  exercise  the  only  jurisdiction  which  they  had,  the  award 
cannot  be  supported  on  any  ground,  and  that  it  is  a  mere 
nullity  as  between  the  plaintiffs  and  the  defendants  in  this  case. 
It  IB  not  a  case  where  an  arbitrator  has  assumed  to  decide 
something  within  his  jurisdiction,  and  where  he  is  alleged  to 
have  decided  it  wrongly.  It  is  not  a  case  where  an  arbitrator 
has  assumed  to  decide  something  within  his  jurisdiction,  and 
(I)  (1857)  7  E,  &  B.  2a6,  at  p.  273.  (2)  13  Q.  B.  D.  at  p.  866. 
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G.  A.       is  alleged  to  have  miscondaoted  himself  with  reference  to  it." 
1908       It  seems  to  me  that,  taking  the  judgment  of  Brett  M.B.  as  a 
jj^jj^y      whole,  he  must  have  meant  that  the  arbitrators  had  no  right  to 
Wbstebn    decide  finally  and  conclusively  the  matter  which  gave  themselves 
CoMPAmr,    Jurisdiction  ;  for,  when  we  look  at  the  judgment  of  Bowen  L.J., 
^  AN? ^    i^  ^  ^^^^T^  that  he  thought  they  had  the  right  and  duty  to  enter 
BAo^I^Co    ^^  *^^  inquiry  unless,  when  they  came  to  deal  with  the  actual 
^^re.       custom  alleged,  they  found  that  it  was  inconsistent  with  the 
vanghan      cxprcss  language  of  the  contract.    He  says  (1):  ''The  arbitrators 
decided  that  there  was  such  a  custom  as  I  have  mentioned,  and 
that  that  custom  was  to  be  read  into  the  contract,  and  therefore 
they  discharged  the  defendants  from  all  claim.    It  is  said  on 
behalf  of  the  plaintiffs  that  the  arbitrators  had  no  jurisdiction 
to  decide  that  question.    Is  a  dispute  as  to  the  existence  of  the 
custom  a  dispute  '  arising  on  the  contract  *  ?    First  of  all,  be  it 
observed  that  no  such  custom  exists  at  all.    That  has  been 
decided  by  the  jury."    Bowen  L.J.  was  apparently  of  opinion 
that,  if  the  arbitrators  had  decided  the  question  whether  there  was 
a  custom,  and  that  decision  had  been  followed  in  an  action  to 
enforce  the  award  by  the  jury  finding  as  a  fact  that  that  was  the 
custom,  the  arbitrators  would   have  been  acting  within  their 
jurisdiction  in  making  the  inquiry  and  in  treating  the  contract 
as  enlarged  by  the  custom.    The  truth  of  the  matter  is  that,  if 
the  custom  is  not  contrary  to  the  terms  of  the  contract,  or,  as 
Jessel  M.B.  says  in  Southwell  v.  Bowditch  (2),  to  the  tenor  of  the 
contract  (which  is  the  better  expression),  the  arbitrators  would  be 
acting  within  their  jurisdiction  and  would  be  doing  no  wrong  if 
in  the  first  instance  they  heard  evidence  and  decided  whether 
there  was  a  custom  or  not.    Of  course,  if  the  custom  were  incon- 
sistent with  the  tenor  of  the  contract,  they  would  have  no  right 
to  give  effect  to  it.     A  conditional  finding  of  arbitrators  is  not 
unusual ;  and  such  a  finding  happens  frequently  in  the  counly 
court,  where  the  jurisdiction  is  limited  in  at  least  two  ways 
besides  the  limitation  of  the  area  of  the  court :  first,  the  judge 
cannot  try  a  dispute  as  to  land  where  title  comes  in  question,  and, 
secondly,  there  is  a  money  limit.    On  the  question  of  title  the 
county  court  judge  must  hear  evidence  and  consider  whether 
(1)  13  Q.  B.  D.,  at  p.  868.  (2)  1  C.  P.  D.  374 ;  45  L.  J.  (Q.  B.)  630. 
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there  is  a  real  dispute  as  to  title ;  and  when  the  High  Oourt  is  c.  a. 

deciding  upon  a  question  of  mandamus  or  prohibition  in  such  a  1908 

case,  although  they  will  not  readily  reverse  the  decision  of  the  nobth 

county  court  judge,  yet  his  decision  is  conditional  in  the  sense  ^^^^^ 

that  it  is  open  to  review.     The  case  of  Hutcheson  v.  Eaton  (1)  Gompaitt, 

seems  to  have  positively  decided  that  arbitrators  are  not  the  akd 

proper  tribunal  for  dealing  conclusively  with  a  question  of  custom,  sAcml^co. 

and  I  should  have  thought  that  the  Divisional  Oourt,  on  a  motion  ^^^* 

to  set  aside  an  award,  had  jurisdiction  to  determine  whether  the  ^y't^'^ , 

'  '  WilliuDs  L.  J. 

custom  alleged  had  an  existence  in  fact. 

Before  leaving  the  case  of  Hutcheson  v.  Eaton  (1)  I  may  refer 
to  another  matter  which  was  discussed  in  argument.  Where  we 
are  dealing  with  what  I  may  call  for  convenience  terms  of  art,  or 
with  the  meaning  of  words  used  in  a  particular  trade  or  matter, 
it  is  not  a  contradiction  of  the  written  contract  to  say  that  in  a 
particular  trade  certain  words  bear  certain  meanings.  The  times 
may  have  passed  when  British  trade  gave  measure  brimming 
over,  and  when  a  commercial  contract  used  always  to  mean  a 
little  more  than  the  quantity  expressed,  a  definite  quantity  over 
a  ton,  Soc. ;  but  I  do  not  suggest  that  that  sort  of  contradiction 
between  a  contract  and  a  custom  would  prevent  the  custom 
being  read  into  the  contract.  In  the  present  case,  however,  we 
are  not  dealing*  with  the  same  sort  of  thing.  In  Hutcheson  v. 
Eaton  (1)  there  was  an  attempt  to  read  into  the  contract  a  new 
clause  absolutely  inconsistent  with  it.  In  the  present  case  the 
contract,  when  looked  into  carefully,  is  clearly  a  contract  for  the 
sale  of  goods  by  description,  and  though  it  is  not  a  close  descrip- 
tion or  easy  to  deal  with,  like  a  description  of  rice  as  being  of  a 
March  crop,  it  is  equally  a  condition  of  the  contract ;  the  effect 
of  the  action  of  the  arbitrators  in  allowing  the  alleged  custom  to 
be  proved  was  to  turn  the  condition  into  a  warranty. 

I  do  not  know  that  I  need  discuss  the  question  whether  the 
custom  was  unreasonable ;  Walton  J.  thought  it  was  not.  I  am 
content  to  rest  my  judgment  on  what  I  have  already  said.  Nor 
need  I  say  anything  more  as  to  the  materiality  of  the  issue  to 
which  both  parties  agreed.  We  must  hold  that  the  finding 
against  the  existence  of  the  custom  is  binding,  and  when  once  we 
(1)  13  a  B.  D.  861. 
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c.  A.       proceed  on  the  basis  that  there  is  no  sach  custom,  the  case  comes 

1908       within  the  actoal  details  of  Hutcheson  v.  Eaton.  (1)    For  the 

North      reasons  I  have  given  I  think  that  this  appeal  should  be  dismissed. 

WESTERir 

Rubber 

Ck)HPAKY,       Flbtcheb  Moulton  L  J.    I  have  come  to  the  same  conclosion. 

^D       The  case  has  given  rise  to  many  points  that  have  been  argaed 

bSj^&Co    ^^'^  great  ability,  some  of  them  involving  questions  of  general 

In  re.       interest  and  great  nicety. 

There  are  two  or  three  points  of  law  which  should  be  cleared 
away  before  coming  to  the  substance  of  the  case,  the  first  of 
which  is  the  interpretation  to  be  placed  on  the  marginal  note, 
"  Any  dispute  on  this  contract  to  be  settled  by  arbitration  here 
in  the  usual  way.''  This  is  the  fundamental  submission  to 
arbitration  in  this  matter,  and  I  interpret  it  thus:  it  in  no 
way  qualifies  the  rights  of  the  parties  under  the  contract,  but  is 
directed  solely  to  the  way  in  which  those  rights  are  to  be*  deter- 
mined. I  treat  this  as  a  preliminary  point,  bat  the  litigation 
has,  I  think,  arisen  from  a  misconstruction  of  this  submission 
by  the  arbitrators,  who  have  taken  it  as  qualifying  the  rights  of 
the  parties  under  the  contract,  and  not  as  relating  solely  to  the 
mode  of  determination  of  those  rights.  It  is  too  late  now  to  go 
back  and  fundamentally  change  the  area  of  discussion,  but  to 
my  mind  this  point  is  itself  sufficient  to  ensure  the  success  of 
the  respondents. 

The  next  point  is  this.  Before  going  to  arbitration  at  all,  the 
parties  agreed  to  an  appeal  arbitration.  I  have  read  the  two 
letters  which  constitute  the  submission  to  the  appeal  committee, 
and  on  their  construction  I  am  satisfied  that  the  parties  intended 
the  appeal  committee  to  be  purely  a  court  of  appeal.  In  other 
words,  the  subject-matter  of  the  appeal  arbitration  was  to  be 
identical  with  that  in  the  lower  court,  and  the  limits  of  the 
jurisdiction  of  the  court  were  precisely  the  same;  the  appeal 
arbitrators  had  an  authority  which  would  override  the  lower 
court  on  the  same  subject-matter  and  with  the  same  limitations, 
but  they  were  not  endowed  with  powers,  not  possessed  by  the 
lower  court,  nor  was  the  submission  in  any  way  enlarged. 

The  third  point  is  the  status  and  effect  of  the  issue  which  was 
(1)  13  a  B.  D.  861. 
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taken  by  the  parties.    The  appellants  argued  that  the  result  of  c.  a. 

the  issue  might  be  wholly  neglected  because  the  point  upon  i90S 

which  it  was  taken  was  immaterial.    But  I  think  that  the  status  nobth~^ 

and  effect  of  the  issue  cannot  depend  upon  whether  it  was  material  ^S^^^ 

that  the  fact  which  it  purported  to  decide  should  be  ascertained.  Compakt, 

In  the  arbitration  proceedings  the  one  party  alleged  the  existence  and 

of  a  custom,  the  other  party  denied  it.    The  Divisional  Court  b^^J;"co. 

considered  that  it  was  important  for  the  decision  that  that  fact  -^^* 

should  be  ascertained,  and  directed  an  issue  in  order  to  ascertain  ,  neteiier 

Moulton  L.J. 

it.  Upon  the  trial  of  the  issue  Walton  J.  held  that  no  such 
custom  existed.  This  decision  binds  both  parties  as  res  judicata, 
but  does  not  preclude  the  appellants  from  contending  that  the 
existence  of  the  custom  was  not  material.  If  it  is  good  law 
that  whether  there  was  or  was  not  a  custom  the  arbitrators  had, 
for  the  purpose  of  determining  what  was  before  them,  the  power 
authoritatively  to  decide  that  such  a  custom  existed,  then  the  fact 
that  it  has  been  decided  by  the  issue  that  there  was  no  such 
custom  leaves  the  decision  of  the  arbitrators  untouched.  But 
none  the  less  this  issue  is  binding  on  both  parties,  and  until  it  is 
set  aside  this  Court  must  decide  the  case  on  the  basis  that  in 
truth  and  in  fact  there  was  no  such  custom. 

I  have  no  doubt  that  the  issue  was  rightly  decided.  There  was 
oral  evidence  on  both  sides,  and  the  decision  was  that  of  a  very 
competent  judge.  When  we  come  to  examine  the  evidence,  there 
was  an  absolute  consensus  that  it  was  a  most  common  practice 
to  insert  a  clause  setting  out  the  effect  of  this  alleged  custom  in 
contracts  of  this  kind,  and  this  is  itself  the  strongest  evidence 
that  no  custom  existed  which,  if  not  expressly  incorporated  in 
the  contract,  could  be  read  into  it.  In  the  mind  of  a  layman 
there  is  often  a  confusion  between  custom  and  that  which  is 
customarily  done,  and  he  wrongly  imagines  that  this  latter 
amounts  to  a  legal  custom.  Taking  into  consideration  the  nature 
of  the  custom  here  alleged  to  exist  (a  custom  which  is  said  to 
apply  to  manufacturers  as  well  as  to  mere  buyers  and  sellers  of 
goods),  I  have  no  doubt  that  the  issue  was  rightly  decided  and 
that  in  fact  no  such  custom  exists. 

I  now  come  to  the  main  question  in  the  case.  The  arbitration 
was  held  under  a  submission  in  a  written  contract  of  sale ;  and 


MooltaBLbJ. 
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c  A«      in  my  opmion  it  was  the  daty  of  the  arbitrators  to  dee^  the 

1908       rights  of  the  parties  under  the  contract,  and  neither  to  add  to  nor 

iiovTH      Babtract  from  those  rights.    It  was  common  ground  that  the 

WnrrsBv    articles  tendered  were  not  ap  to  the  description  in  the  contract, 

CoMPAvr,    and,  looking  at  the  award,  I  think  there  is  strong  reason  for 

^^np       saying  that  there  is  error  in  law  on  the  face  of  it    There  is  an 
bacbVco    luiqualified  finding  that  the  goods  were  not  in  accordance  with  the 

In  re,  contract,  and  yet  there  is  a  holding  that  they  most  be  accepted. 
This  strongly  supports  the  view  that  there  is  an  error  in  law 
on  the  face  of  the  award,  for  if  goods  are  not  in  accordance  with 
the  description  in  the  contract  of  sale,  the  buyer  may  refuse  to 
accept  them.  But  we  need  not  dwell  on  this  point,  because  the 
case  has  turned  mainly  on  the  allegation  of  the  existence  of  a 
custom  which  justified  the  sellers  in  requiring  the  buyer  to  accept 
the  goods  though  they  did  not  answer  the  description  in  the 
contract. 

It  is  thus  common  ground  that  the  arbitrators  did  not  purport 
to  decide  under  the  written  contract  simpliciter ;  they  decided 
under  a  contract  which,  if  it  had  been  reduced  into  writing, 
would  have  contained,  in  addition  to  what  was  in  the  written 
contract,  a  clause  to  the  effect  of  the  custom  alleged.  Hence  the 
question  in  this  case  shifts  to  this :  Had  the  arbitrators  any  right 
to  add  that  clause  to  the  written  contract?  No  such  custom 
existed  in  fact ;  consequently  the  contract  did  not  contain  the 
added  clause.  The  arbitrators  have,  therefore,  in  deciding  the 
rights  of  the  parties  under  a  contract,  altered  that  contract,  and 
the  respondents  contend  that  an  award  admittedly  made  in  that 
way  cannot  be  allowed  to  stand.  The  appellants  reply  that  the 
arbitrators  did  not  act  capriciously. 

They  found  as  a  fact  the  existence  of  a  custom  which,  if  the 
finding  had  been  right,  would  have  justified  their  reading  this 
clause  into  the  contract,  and  accordingly  it  is  suggested  that,  as 
they  were  bound  to  find  that  fact  one  way  or  the  other,  now  that 
they  have  found  it  in  one  way,  their  decision  must  be  binding  on 
the  parties.  I  wholly  fail  to  follow  that  argument,  although  it 
is  entitled  to  great  respect,  as  it  seems  to  have  been  accepted  by 
Pry  L.J.  in  Hutcheson  v.  Eaton.  (1)     To  my  mind,  however,  it 

(1)  13  Q.  B.  D.  861. 


2  K.  B.  DNG'S  BENCH  DIVISION.  921 

is  essential  to  the  eristence  of  a  court  of  limited  jurisdiction,  c.  a. 

whether  it  be  established  by  law  or  by  agreement  of  the  parties,  1908 

that  cases  should  arise  in  which  it  has  to  decide  questions  under  korth 

conditions  where  a  right  decision  on  those  questions  would  leave  Westebn 

its  award  valid,  while  in  the  event  of  a  wrong  decision  upon  them  Ck)MPANY, 

the  award  would  not  bind  the  parties.    I  may  give  two  examples.  aitd 

First,  take  the  case  of  the  construction  of  the  submission  to  such  b^c^^^q. 

a  tribunal.    A  court  of  limited  jurisdiction  must,  for  the  purpose  ^^  ^• 

of  carrying  on  its  functions,  construe  the  submission,  but  no  one  „  i"etei»« , 

M onlton  Ia.  J. 

would  say  that  its  construction  of  the  submission  binds  the 
parties  if  it  so  misconstrues  the  submission  as  to  extend  the 
scope  of  its  jurisdiction  beyond  the  limits  assigned  to  it.  A 
similar  case  may  arise  even  where  the  court  has  construed  the 
submission  rightly  and  is  dealing  with  a  complaint  which  is 
alleged  to  be  within  that  construction.  If  it  finds  the  facts 
so  as  to  bring  a  matter  within  that  construction,  when  in  truth 
it  is  not  within  the  scope  of  the  arbitration,  it  would  be  unargu- 
able to  suggest  that  its  award  would  be  valid.  No  decision  on  a 
matter  which  was  not  given  to  the  jurisdiction  of  this  limited 
court  can  affect  the  rights  of  the  parties.  It  is  a  court  for 
certain  purposes  only.  Consequently,  if  such  a  court  has  decided 
something  which  really  is  beyond  its  jurisdiction,  its  decision  is 
invalid  ;  if,  on  the  other  hand,  a  question  as  to  the  extent  of  its 
jurisdiction  has  been  rightly  answered  by  the  court,  its  exercise 
of  jurisdiction  is  valid,  not  because  the  parties  are  bound  by  its 
answer  to  the  question  of  jurisdiction,  but  because  the  matter 
was  in  fact  within  its  jurisdiction.  In  Hutcheson  v.  Eaton  (1) 
Fry  L.J.  seems  to  find  a  difiiculty  in  understanding  how,  when 
it  is  admitted  that  arbitrators  must  decide  on  certain  facts  for 
the  purpose  of  exercising  their  functions  as  arbitrators,  they 
could  be  said  not  to  be  the  appointed  parties  to  decide  them. 
But  they  are  the  appointed  parties  to  decide  them  only  in  the 
sense  that  they  must  do  so  in  order  to  guide  them  in  their  work, 
and  they  are  not  the  appointed  parties  to  decide  them  con- 
clusively so  that  their  decision  shall  decide  the  rights  of  the 
parties.  The  parties  to  an  arbitration  do  not  in  any  way 
surrender  any  rights  beyond  those  which  by  their  agreement, 
(1)  13  a  B.  T).  861. 
YoL.  n.  1908.  3  Q  2 
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0.  A.       legally  construed,  they  have  put  within  the  arbitrators*  power ; 
1908        and  no  mistake  of  the  arbitrators  as  to  the  limits  of  the  matters 


North  committed  to  their  decision  can  bring  anything  within  the  scope 
^u^M^  of  their  jurisdiction  which  the  parties  did  not  by  their  contract, 
coMPAKT,    when  rightly  interpreted,  place  within  it. 

AND  For  these  reasons  I  have  no  difficulty  in  understanding  how  it 

BAon^Co.  ^^y  come  to  pass  that  such  a  court  may  have  to  decide  whether 
^2J^-  there  is  a  custom,  although  if  they  decide  wrongly  that  there  is 
Mwfton  L  J  ^^^^  ^  custom  and  alter  the  contract  by  reading  the  custom  into 
it,  their  award  will  be  invalid.  What  did  this  decision  as  to  the 
custom  involve  ?  I  think  it  cannot  be  denied  that  it  led  to  their 
making  an  alteration  of  the  contract :  no  such  custom  existed  in 
fact,  yet  the  arbitrators  read  it  into  the  contract ;  and  I  cannot 
distinguish  this  case  from  one  where  arbitrators  alter  the  con- 
tract before  them  for  any  other  reason,  as  for  instance  if  they, 
having  a  valid  written  contract  before  them,  deliberately, 
although  with  the  intention  of  doing  justice,  take  a  previous 
draft  which  differs  from  it  and  which  was  never  executed  by  the 
parties.  The  arbitrators  are  appointed  under  the  written  con- 
tract, and  they  have  no  right  to  displace  it. 

There  is  another  objection  which  would  be  fatal  to  this  par- 
ticular custom  ;  in  my  opinion  it  contradicts  the  written  contract 
The  written  contract  must  be  interpreted  according  to  law,  and 
the  law  is  that,  unless  he  has  agreed  to  the  contrary,  a  buyer  is 
not  obliged  to  accept  goods  which  do  not  answer  the  description 
in  the  contract.  The  custom  set  up  in  the  present  case  affects 
cases  where  the  goods  are  not  according  to  the  description  in  the 
contract  just  as  much  as  it  affects  goods  which  are  not  according 
to  a  warranty  in  a  contract.  The  contract  in  this  case  therefore 
requires  the  goods  to  be  in  accordance  with  the  description,  while 
the  custom  relieves  the  vendor  from  this  obligation  and  entitles 
him  to  require  the  purchaser  to  accept  that  which  is  not  in 
accordance  with  the  description.  In  my  opinion,  therefore,  this 
custom  could  not  be  regarded,  because  it  contradicted  the  terms 
of  the  written  contract. 

I  think  it  unimportant  to  decide  whether  the  error  of  the 
arbitrators  was  an  excess  of  jurisdiction  or  whether  it  was 
technically  improper  behaviour  of  the  arbitrators  in  not  deciding 
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according  to  law.    The  relief  is  the  same  in  both  cases,  and  rests       c.  A. 
on  the  same  facts.    In  my  opinion  they  did  not  purport  to  decide       1908 

according  to  English  law,  but  according  to  some  mercantile  law  nobth 

which  was  the  creature  of  their  own  imagination  and  did  not  western 

liUBBBB 

exist  in  fact.    Their  duty  was  to  construe  the  contract,  but  they    Compant 

T  TUffTTfTT) 

arrogated  to  themselves  the  right  of.  adding  to  that  contract  and        and 
construing  the  contract  so  altered.    From  any  point  of  view  the  B^cH^rco. 
award  is,  in  my  judgment,  one  which  cannot  stand,  and  the  appeal       ^»  re. 
should  be  dismissed. 

BuoKLBY  L.J.  I  feel  myself  constrained  to  agree  with  the 
proposed  order,  and  none  the  less  because,  if  I  were  at  liberty 
to  apply  my  own  judgment  to  the  facts,  I  should,  as  at  present 
advised,  have  come  to  a  contrary  decision.  I  say  ''as  at  present 
advised"  because  we  have  heard  counsel  for  the  respondents 
for  a  few  minutes  only,  and  he  might,  no  doubt,  if  he  had  been 
heard  at  greater  length,  have  advanced  reasons  for  dismissing 
this  appeal  which  would  have  convinced  my  judgment  in  his 
favour  apart  from  the  points  which  I  am  going  to  mention. 

I  concur  in  the  proposed  order  for  two  reasons  only ;  first,  the 
authority  of  Hutcheson  v.  Eaton  (1),  and,  secondly,  the 
unappealed  order  for  the  trial  of  the  issue  in  this  case.  I  need 
say  but  few  words  upon  each  of  these  points.  Where,  between 
persons  engaged  in  a  trade,  a  contract  is  made,  and  a  custom 
is  alleged  to  exist  in  the  trade  which  affects  the  contract,  the 
matter  stands  thus :  Having  regard  to  the  fact  that  the  persons 
who  are  speaking  in  the  contract  are  proved  (if  the  custom  is 
proved)  to  mean  by  their  language  something  which  in  the 
absence  of  evidence  they  prima  facie  would  not  mean,  then  the 
construction  of  the  contract  necessarily  involves,  in  my  opinion, 
the  consideration  of  the  custom.  Where  the  language  of  a  speaker 
has  acquired  a  conventional  meaning — which  may  be  involved  in 
a  custom — one  is  no  longer  at  liberty  to  say  that  his  words  have 
their  ordinary  signification  and  no  other ;  one  is  bound  to  have 
regard  to  the  fact  that  in  the  mouth  of  the  particular  speaker 
they  may  mean  something  different.  If  the  construction  of  a 
contract  is  for  the  arbitrator,  then,  in  a  case  where  reliance  is 
(1)  13  a  B.  D.  861. 

3Q2  2 
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0.  A.       placed  on  a  custom,  I  take  it  that  it  is  for  the  arbitrator  to  deter- 
1908        mine  whether  the  alleged  custom  in  fact  exists,  and  whether  ihe 


North      construction  of  the  language  of  the  contract  is  affected  by  it.    In 

^uImb^    Buch  a  case  I  do  not  see  how,  in  determining  the  custom,  it  can 

Company,    be  said  that  you  are  adding  to  or  altering  the  contract ;  the  ques- 

AND       tion  is  what  is  the  contract,  having  regard  to  the  existence  of  the 

BACH kCo.,  custom,  if  there  be  one ? 

^*^'  It  follows  from  what  I  have  said  that  I  prefer  the  view  of 

Buckley  L.J.  Fry  L.J.  to  that  of  the  majority  of  the  Court  of  Appeal  in 
Hiitcheson  v.  Eaton  (1) ;  the  decision  of  the  majority  proceeded 
expressly  upon  the  ground  that  the  custom  was  an  addition 
to,  and  an  alteration  of,  the  contract.  Brett  M.B.  says  (2) : 
"  As  far  as  I  am  aware,  no  case  has  decided  that  an  arbitrator 
who  has  authority  to  decide  a  dispute  arising  on  such 
a  contract  as  this  which  is  specified  and  described  has  also 
authority  to  say  what  the  contract  is,  in  this  sense,  that  he  has 
a  right  to  add  something  to  the  contract  which  is  not  expressed 
in  it " ;  and  Bowen  L.J.  says  (8)  :  "  It  is  not  a  question 
of  construction  of  the  contract,  but  it  is  a  question  of  altering 
a  contract  and  even  construing  it  after  it  has  been  violently 
altered."  At  the  same  time  I  am  not  sure  that  Bowen  L.J. 
would  have  differed  from  Fry  L.J.  if  the  question  in  Hutcheson 
V.  Eaton  (1)  had  been  the  question  which  we  have  to  decide  in 
this  case,  for  he  says :  **  I  will  assume  that  the  interpretation  of 
this  clause  would  not  exclude  disputes  on  the  interpretation  of 
the  contract."  However,  while  I  should  not  have  arrived  at  the 
same  conclusion  had  I  been  free  to  form  an  independent  opinion, 
I  yield  to  the  language  of  those  learned  judges. 

It  may  be  that  it  is  possible  to  differentiate  this  case  from 
HtUcheson  v.  Eaton.  (1)  The  question  in  that  case  was  not 
as  to  the  meaning  of  the  language  used  in  the  body  of  the 
contract,  but  as  to  the  person  liable  under  the  contract ;  the 
question  was  whether  the  defendants,  who  had  signed  it,  had 
ceased  to  be  liable  under  it  upon  disclosing  their  principals :  that 
was  the  custom  alleged.    The  point  is  different  to  the  point  in 

(1)  13  Q.  B.  D.  861.  (2)  13  Q.  B.  D.  at  p.  867. 

(3)  13  Q.  B.  D.  at  p.  869. 


2  K.  B.  KINGKS  BENCH  DIVIHION.  926 

the  present  case.    Here  the  question  is  whether  the  words  "  800       o.  A. 
tons  shipping  weight  fair  usual  quality  Banjennassin  Jelutong        1908 
at  jei8  IBs.  "  are  to  be  taken  without  qualification,  or  whether      ^^^ 
they  mean  800  tons  of  fair  usual  quality  at  16L  15«.,  or  of    ^"^g"^ 
inferior  quality  within  reasonable  limits  at  such  lesser  price  as    company 
may  be  thought  proper.    That  is  a  question  as  to  the  meaning       and 
of  the  language  of  the  body  of  the  contract,  and  is  a  question  sAcml'co. 
different  to  that  in  Hutcheson  v.  Eaton.  (1)    But   although  I       -'»*•*• 
think  that  there  is  this  distinction  between  the  two  cases,  I   Bncki«yL.j 
do  not  propose  to  base  my  judgment  upon  it ;  the  question  is 
rather  one  for  the  House  of  Lords,  should  this  case  be  further 
appealed.     As  the  language  of  the  majority  of  the  Court  of 
Appeal  in  Hutcheson  y.  Eaton  (1)  may  be  taken  as  covering  the 
present  case,  I  think  that  I  ought  loyally  to  apply  it  and  to  concur 
with  my  learned  brethren  in  dismissing  this  appeal. 

The  second  ground  for  my  judgment  is  material  only  to 
this  particular  case.  A  motion  was  made  by  the  buyers  to  set 
aside  the  award,  and,  after  considerable  argument  before  the 
Divisional  Court,  an  order  was  made  for  an  issue  as  to  the 
existence  of  the  custom  which  was  alleged  to  have  been  acted 
upon  by  the  arbitrators.  No  doubt  the  sellers  contended  that 
the  issue  ought  not  to  have  been  granted ;  but  it  seems  to  me 
that  their  counsel  accepted  the  issue  as  a  solution  of  the  difficulty, 
and  I  do  not  think  the  sellers  can  now  successfully  urge  that  the 
issue  was  not  warranted  and  was  immaterial.  The  order  for  the 
issue  was  never  appealed,  and  it  is  not  competent  for  the  sellers 
now  to  contend  that  it  ought  not  to  have  been  directed.  The 
issue  was  in  fact  tried  by  Walton  J.,  who,  after  trying  it,  made 
the  order  of  May  5,  as  representing  the  Divisional  Court,  which 
contained  the  finding  that  the  alleged  custom  did  not  exist. 
That  order  has  been  appealed,  but  no  appeal  has  been  brought 
against  the  order  directing  the  issue,  which  in  itself  constitutes 
a  most  formidable  difficulty  in  the  way  of  the  sellers.  I  agree, 
therefore,  that  this  appeal  should  be  dismissed. 

Vauohan  Williams  L.J.    I  had  intended  to  cite  in  my  judg- 
ment the  case  of  Peek  v.  Noi-th  Staffordshire  Ry.  Co.  (2),  with 
(1)  13  Q.  B.  D.  861.  (2)  (1863)  32  L.  J.  (Q.  B.)  241. 
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C.A.       eepecial  reference  to  the   passage  in  the  judgment  of  Black- 
1908       burn  J.   (1)  in  which  he   quotes  the  opinion  of  Parke  B.  in 
NoBTH     NeiUon  v.  Harford.  (2) 

Rubber  Appeal  dumused. 

CoMPAsnr, 
LuiTED         Solicitors  for  appellants  :  Linklater  dt  Co. 

AlfD 

HiJTTKN-        Solicitors  for  respondents :  Field,  Roscoe  d  Co.,  for  BaU^ons, 

^^^In%^'*  ^^^  ^  Wimshurst,  Liverpool. 

W.  J.  B. 


C.A.  [IN  THE  OOUBT  OF  APPEAL.] 

1^     Mcdonald  v.  owners  op  thb  si^EAMsmp  banana. 

July  22,  23, 

^^'  Employer  and  Workman — Compensation — Accident  arieing  out  of  and  in  course 

of  Employment — Evidence — Worh7ien*$  Compensation  Act,  1906  (6  Edw.  7, 
c.  68),  «.  1,  sub'S.  1. 

A  donkey  man,  whilst  returning  on  board  his  employers*  ship  from 
the  shore,  fell  off  the  gangway  and  struck  an  iron  girder  and  was  killed. 
His  widow  applied  for  compensation  under  the  Workmen's  Compensa- 
tion Act,  1906,  but  adduced  no  eyidence  as  to  the  purpose  for  which  the 
deceased  went  on  shore  : — 

Held,  that  the  applicant  had  failed  to  prove  that  the  accident  arose  out 
of  and  in  the  course  of  the  deceased's  employment. 

Appeal  from  an  award  of  the  deputy  county  court  judge  of 
Liverpool  under  the  Workmen's  Compensation  Act,  1906. 

The  applicant  was  the  widow  of  Thomas  Patrick  McDonald,  who 
was  employed  by  the  respondents  as  donkeyman  on  their  steam- 
ship Banana.  On  January  4,  1908,  while  the  Banana  was  lying 
at  the  port  of  Bremerhaven,  McDonald  went  ashore  and,  while 
going  on  board  on  his  return  from  the  shore,  fell  off  a  gang- 
way leading  from  the  quay  to  the  ship  and  was  killed.  The 
only  evidence  adduced  by  the  applicant  as  to  the  circumstances 
attending  the  accident  was  an  entry  in  the  ship's  official  log. 
The  entry  stated  as  follows:  "11.15  Jan.  4  1908— Thomas 
McDonald,  donkeyman,  whilst  returning  on  board  ship  from 
the  shore  more  or  less  the  worse  for  liquor  refused  the  aid 
of  night  watchman  and  policeman  to  assist  him  up  the  gangway 

(1)  32  L.  J.  (Q.  B.)  at  p.  253,  (2)  (1841)  8  M.  &  W.  806,  at  p.  823. 
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and  on  reaching  the  top  step  saddehly  overbalanced  and  fell  over       a  A. 
the  gangway  man-ropes  dropping  between   the  ship  and  quay        1908 

and  striking  the  iron,  girder  before  reaching  the  water."    The  mcDonald 

entry  went  on  to  state  that  assistance  was  immediately  rendered,  ownbrs  of 

and  that,  although  life  was  apparently  extinct,  measures  were  Stkambhip 

H]»^  fw  ^  fi  A  ^ 

taken  to  restore  respiration  until  the  arrival  of  the  ambulance, 
when  death  was  proved  and  the  body  conveyed  to  the  city 
hospital. 

At  the  conclusion  of  the  applicant's  case  counsel  for  the 
employers  submitted  that  the  applicant  had  failed  to  discharge 
the  onus  which  was  upon  her  of  proving  that  the  accident  arose 
out  of  and  in  the  course  of  the  deceased's  employment. 

The  deputy  county  court  judge  said  that  the  entry  was  per- 
fectly consistent  with  the  view  that  the  accident  arose  out  of  and 
in  the  course  of  the  deceased's  employment  or  that  it  did  not,  but 
he  thought  that  he  was  entitled  to  draw  the  inference  from  the 
entry  in  the  ship's  log  that  the  deceased  was  returning  to  his 
ship  in  pursuance  of  his  obligation  and  died  from  accident 
arising  out  of  and  in  the  course  of  his  employment,  there  being 
nothing  in  the  entry  which  entitled  him  to  assume  otherwise ; 
and  he  awarded  the  applicant  800Z. 

The  employers  appealed. 

Atkin,  K.C.y  and  Keogh,  for  the  appellants.  The  question  in 
this  case  is  whether  the  deputy  county  court  judge  was  justified  in 
holding  upon  the  evidence  that  the  accident  arose  "  out  of  and  in 
the  course  of  the  employment."  The  only  evidence  is  the  entry  in 
the  log.  It  is  said  that  having  regard  to  that  entry  the  accident 
necessarily  arose  ''out  of  the  employment."  The  evidence  is 
that  he  was  killed  whilst  returning  to  the  ship.  It  is  consistent 
with  that  evidence  that  the  deceased  left  the  ship  on  business 
quite  independent  of  the  employment.  If  a  servant  is  wrong- 
fully  absent  from  his  employment  and  in  returning  meets  with 
an  accident,  it  cannot  be  said  that  the  accident  arises  ''out  of  the 
employment."  Assuming  that  he  was  rightfully  absent,  that 
would  not  justify  the  holding  that  the  accident  arose  "out  of  the 
employment " :  Smith  v.  Lancashire  and  Yorkshire  By.  Co.  (1) ; 
(1)  [1899]  1  a  B.  141. 
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C.A.       Benson  v.  Lancashire  and  Yorkshire  Ry.  Co.(l);  Robertson  ▼. 

1908       Allan  Brothers  dt  Co.  (2) 

McDonald       ^'  -^*  -Rtt«»«M»   -JC.C  (with  him  IF.  H.   S.   Oulton),  for  the 

Owns'         respondent.     Each   case  must  depend   upon  its  own   special 

Stbamship  circumstances.    Here  the  deceased,  a  member  of  the  crew,  was 

returning  on  board  by  the  means  provided  for  that  purpose  by 

his  employers.    Prima  facie  that  was  an  act  done  in  the  course 

of  his  employment,  and  in  the  absence   of  evidence  to  the 

contrary  the   county  court  judge  was  entitled  to  draw  that 

inference :  MitcheU  v.  Olamoi-gan  Coal  Co.  (8) 

Atkin,  K.C.,  in  reply,  cited  Pomfret  v.  Lancashire  and  York- 
shire Ry.  Co.  (4) 

Cur.  adv.  vtdt. 

July  81.  Gozens-Hardy  M.II.  The  question  in  this  appeal  is 
whether  a  donkeyman  in  the  Banana  who  met  his  death  at 
Bremerhaven  died  through  an  accident  arising  out  of  and  in  the 
course  of  his  employment.  The  only  evidence  is  an  extract  from 
the  log-book.  [The  Master  of  the  Bolls  read  the  entry.]  The 
deputy  county  court  judge  said,  and  it  seems  to  me  with  truth, 
that  this  entry  leaves  it  that  a  conclusion  perfectly  consistent 
can  be  drawn  either  that  the  man  met  his  death  by  an  accident 
arising  out  of  the  employment  or  otherwise.  But  he  went  on 
to  say  that  in  order  to  find  against  the  applicant  (the  widow)  it 
would  be  necessary  to  assume  that  this  man  was  doing  some- 
thing he  had  no  business  to  do ;  that  he  had  gone  ashore  without 
leave,  and  that  in  that  way  the  accident  was  not  in  the  course  of 
the  employment ;  and  he  held  that  the  entry  in  the  official  log 
was  evidence  entitling  him  to  infer  that  the  deceased  met  his 
accident  arising  out  of  and  in  the  course  of  his  employment, 
there  being  nothing  in  the  entry  warranting  him  to  assume 
otherwise,  and  he  awarded  800Z.  In  my  opinion  this  award 
cannot  stand.  Nothing  more  has  been  proved  than  that  the 
man  fell  on  his  way  back  to  the  ship.  It  does  not  appear  (1.) 
whether  he  had  gone  ashore  on  ship's  business,  or  (2.)  whether 
he  went  ashore  on  a  spree  without  leave,  or  (8.)  whether  he  had 

(1)  [1904]  1  K.  B.  242,  (3)  (1907)  23  Times  L.  B.  588. 

(2)  (1908)  124  L.  T.  Jo.  648.  (4)  [1903]  2  K.  B.  718. 
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leave  to  go  ashore.    In  this  case,  as  m  all  similar  cases,  it  is  for       c.  A, 
the  applicant  to  prove  affirmatively  that  the  accident  arose  out       1908 
of  and  in  the  course  of  the  employment.    There  is  no  presump-  mcDonald 
tion  in  favoor  of  the  applicant.    If  the  only  evidence  is  equally         «• 
consistent  with  either  view  the  applicant  fails.     I  do  not  mean  steamship 

to  suggest  that  the  county  court  judge  is  not  at  liberty  to  draw        

an  inference  from  facts  which  are  proved  when  there  is  no  ^^^1^^^^ 

direct  evidence,  but  there  must  be  some  circumstances  to  justify 

such  an  inference.    He  is  not  at  liberty  to  presume  that  the 

man  was  doing  his  duty  until  the  contrary  is  proved.     The 

accident  in  the  present  case  did  not  happen  on  the  ship,  although 

the  man  was  very  close  to  the  ship  on  his  way  back.    I  have 

stated  three  possible  events.    If  he  was  sent  ashore  on  a  ship's 

errand  he  would  be  within  the  Act.     If  he  went  ashore  without 

leave  he  would  plainly  not  be  within  the  Act.     If  he  went 

ashore,  not  on  a  ship's  errand,  but  with  leave  and  for  his  own 

pleasure,  I  think  he  would  equally  not  be  within  the  Act.    To 

give  an  illustration,  which  possibly  appeals  to  most  of  us,  if  I 

send  my  domestic  servant  in  the  evening  with  a  letter  to  a 

friend,  and  he  is  knocked  down  by  a  motor  omnibus  on  his  way 

to  or  from  my  friend's  house,  I  should  be  liable.    If,  however, 

he,  having  a  night  oflf,  goes — as  he  is  at  full  liberty  to  go — to 

the  Franco-British  Exhibition   for  his  own  amusement,  and 

meets  with  an  accident  at  the  same  spot,  I  take  it  that  I  should 

not  be  liable.     The  result  is  that  in  my  opinion  Mr.  Eeogh's 

contention  before  the  deputy  judge  ought  to  have  prevailed. 

There  is  no  evidence  that  the  man's  death  was  due  to  injury  by 

accident  arising  out  of  and  in  the  course  of  his  employment. 

The  appeal  must  be  allowed,  with  costs  here  and  below. 

Fabwbll  L.J.  The  onus  of  proof  is  on  the  claimant ;  it  is  not 
enough  for  her  to  prove  that  the  deceased  was  in  the  employment 
of  the  defendants  and  that  the  accident  happened  during  such 
employment.  She  must  shew  affirmatively  that  the  accident 
arose  out  of  or  in  the  course  of  his  employment,  and  this  point 
is  clearly  raised  by  the  employers  in  their  defence.  Now  the 
only  evidence  is  the  entry  in  the  log.  The  county  court  judge 
has  said  that  **  the  entry  leaves  it  so  that  a  conclusion  can  be 
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c.  A.       drawn  either  that  the  man  met  his  death  by  an  accident  arising 
1908       out  of  his  employment  or  otherwise/'  and  I  agree  with  him.   The 
McDonald  ^^°  ^^  °ot  on  board  the  ship,  but  on  the  gangway ;  he  was 
OwNBRs  OF  r®^°r^i°g»  ^^^  ^^^  ^^^  reached  his  destination.    He  may  have 
Steamship  gone  ashore  on  a  spree  without  leave,  he  may  have  gone  ashore 
—  '    with  leave  for  his  own  purposes,  or  he  may  have  gone  ashore  on 
some  errand  connected  with  the  ship.    The  entry  is  equally  con- 
sistent with  either  of  the  first  two  alternatives,  but  perhaps  less 
so  with  the  third,  as  if  that  had  been  the  case  one  would  have 
expected  it  to  be  stated  in  the  log.    Now  in  the  two  first  alterna- 
tives the  employer  would  not  be  liable,  and  in  the  third  he  would 
be  liable.     Under  those  circumstances  we  are  bound  by  Pomfret  v. 
Lancashire  and  Yorkshire  Ry.  Co.  (1),  of  which  I  will  venture  to 
read  a  very  small  portion.    "  The  burden,"  says  Lord  Collins, 
**  and  the  whole  burden,  of  proving  the  conditions  essential  to 
the  obtaining  an  award  of  compensation  rests  upon  the  applicant 
and  upon  nobody  else,  and  if  he  leaves  the  case  in  doubt  as  to 
whether  those  conditions  are  fulfilled  or  not,  where  the  known 
facts  are  equally  consistent  with  their  having  been  fulfilled  or 
not  fulfilled,  he  has  not  discharged  the  onus  which  lies  upon  him. 
In  my  opinion  the  evid^ce  in  the  present  case  is  quite  consistent 
with  the  view  that  the  accident  happened  in  consequence  of 
something  which  did  not  arise  out  of  the  employment.    There 
seems  to  be  no  presumption  in  favour  of  one  view  rather  than 
of  another,  and  that  is  precisely  the  position  that  was  dealt  with 
by  the  House  of  Lords  in  Wakelin  v.  London  and  South-Western 
Ry.  Co.  (2)  "    Then  on  the  further  hearing,  on  page  726,  he 
disposes  of  another  suggestion.    "  In  the  present  case  the  county 
court  judge  has  based  his  judgment  upon  his  right  to  assume 
that  everything  had  been  properly  done ;  he  has  relied  upon  the 
proposition  '  Omnia  prsesumuntur  rite  esse  acta ' ;  but  I  do  not 
think  that  that  is  the  correct  view  to  take,  or  that  there  is  any 
such  presumption  in  such  a  case  as  that  before  us,  for  in  Wakelin 
V.  London  and  South-Western  Ry.  Co.  (2)  the  House  of  Lords 
declined  to  act  upon  the  presumption  that  the  deceased  man  had 
behaved  with  care.    There  being  no  such  presumption  as  that 
suggested,  the  onus  in  the  present  case  is  upon  the  applicant  to 
(1)  [1908]  2  K.  B.  718.  (2)  (1886)  12  App.  Oas.  41. 


2  K.  B.  EINGKS  BENCH  DIVISION.  981 

shew  that  the  accident  arose  oat  of,  as  well  as  in  the  coarse  of,       c.  A. 
the  employment  of  the  deceased."    I  think  that  it  would  be  very       1908 


FsrweU  L.  J. 


unfortunate,  and  would  add  much  to  the  difficulties  of  county  McDonald 

court  judges  in  administering  the  Act,  if  we  attempted  to  draw  owners  of 

subtle  distinctions  in  order  to  avoid  a  well-settled  rule  of  universal  steamship 

Banana. 
application,  that  it  is  for  the  plaintiff  to  prove  his  case.    Mitchell 

V.  Glamorgan  Coal  Co.  (1)  does  not  in  any  way  assist  the  respon- 
dent, for  the  President  said :  "  If  the  known  facts  were  equally 
consistent  with  either  alternative  the  plaintiff  was  not  entitled 
to  succeed,  because  no  one  could  reasonably  draw  the  inference 
in  his  favour,  but  where  the  known  facts  were  not  equally 
consistent  the  case  was  totally  different,  because  one  must 
bring  in  one's  knowledge  of  what  happened  in  ordinary  life." 
That  case  really  does  not  assist.  I  agree,  therefore,  that  the 
appeal  must  be  allowed. 

Kennedy  L.J.  With  regret,  for  I  feel  that  it  is  quite  possible 
that  the  deceased  seaman  was  in  fact  at  the  time  of  the  fatal 
accident  returning  on  board  his  ship  from  a  visit  ashore  made  in 
the  course  of  his  duty  as  a  seaman,  I  feel  myself  obliged  to  concur 
in  the  conclusion  at  which,  as  they  have  stated  in  their  judg- 
ments, the  Master  of  the  Bolls  and  Farwell  L.J.  have  arrived.  It 
is  clear  that  it  lay  upon  the  claimant,  the  widow,  to  prove  that 
the  husband  met  his  death  through  an  accident  which  arose  not 
only  in  the  course  of,  but  out  of,  his  employment.  The  learned 
county  court  judge  has  found,  apart  from  the  entry  in  the  official 
log  of  the  Banana,  that  the  facts  adduced  before  him  were 
equally  consistent  with  his  having  met  his  death  by  an  accident 
which  did  not  as  with  his  having  met  his  death  by  an  accident 
which  did  arise  out  of  his  employment.  The  learned  judge  has 
based  his  decision  in  favour  of  the  claimant  solely  upon  an 
inference  in  favour  of  the  former  theory,  which  he  conceived 
himself  entitled  to  draw  from  the  absence  in  the  entry  of  the 
official  log  of  any  statement  that  the  deceased  had  absented  him- 
self from  the  Banana  without  leave  or  for  his  own  private 
purposes.  I  feel  myself  obliged  to  say  that  I  can  find  no 
sufficient  basis  for  this  inference.  The  entry  is  one  signed  by 
(1)  23  Times  L.  B.  oSS,  589. 
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c.  A.      North,  A.B.,  the  night  watchman.    It  was  made  after  the  death 
^90^       of  McDonald  for  the  proper  purpose  of  recording  the  fact  of  his 
McDonald  death  by  accident.    As  the  man  was  dead,  there  was  no  doty 
OwvBBs  or  under  the  Merchant  Shipping  Act,  1894,  upon  the  person  who 
^Bakaiu!^  made  the  entry  to  state,  if  it  was  the  fact,  that  the  deceased  had 
—        been  absent  from  the  ship  without  leave  or  solely  on  his  own 
private  business.    The  Merchant  Shipping  Act,  1894,  s.  240, 
sub-ss.  2, 8,  and  5,  prescribes  a  duty  to  enter  in  the  official  log  an 
o£fence  committed  by  a  member  of  the  crew  only  when  it  is 
intended  to  prosecute,  or  to  enforce  a  forfeiture  or  to  exact  a  fine, 
or  where  punishment  is  inflicted  on  board  for  such  offence.  There 
was  no  legal  duty  in  this  case  to  do  more  than  enter  the  fact  of 
the  seaman's  death  by  accident.    I  am  of  opinion,  therefore,  that 
the  inference  from  the  absence  in  the  entry  in  the  official  log  of 
any  statement  that  McDonald  had  been  absent  from  his  ship 
without  leave,  or  for  a  purpose  outside  his  employment,  was 
unwarranted,  and  as  that  inference   is  the  only  ground  upon 
which  the  conclusion  of  the  learned  county  court  judge  is  founded, 
I  do  not  think  that  his  judgment  can  stand,  as  the  claimant,  in 
order  to  succeed,  was  bound  to  prove  at  least  some  fact  which  was 
more  consistent  with  the  accident  causing  McDonald's  death 
arising  out  of  his  employment  than  with  the  contrary  view.    At 
the  same  time  I  wish  to  be  understood  as  deciding  upon  the 
particular  facts  of  this  case  in  this  respect,  that  we  have  to  con- 
sider the  case  of  an  accident  happening  to  a  man  at  a  place  where 
he  would  not  necessarily  or-  naturally  be  in  order  to  fulfil  the 
duties  of  his  employment.    I  express  no  opinion  as  to  the  pro- 
priety or  impropriety  in  point  of  law  of  an  inference  bringing 
an  accident  within  the  terms  of  the  Act  of  Parliament  where  tiiat 
accident  has  happened  upon  the  prenuses  where  the  workman's 
service  is  to  be  rendered  to  his  employer,  as,  for  example,  if  this 
workman  had  been  found  fatally  injured  by  a  fall  in  the  stokehold 
or  any  other  part  of  the  ship  where,  in  the  course  of  his  duty,  he 
might  naturally  and  properly  be,  although  there  were  no  circum- 
stances to  shew  why  at  the  particular  moment  he  was  there  or 
what  the  particular  duty  was  which  called  him  there.    In  the 
present  case  the  accident  happened  whilst  McDonald  was  outside 
the  ship,  and  without  proof  that  there  was  anything  which  at  the 
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time  and  place  of  the  accident  made  it  part  of  the  daty  of  his  c.  a. 
service  to  incur  the  risk  which  proved  fatal.  I  agree  that  this  1908 
appeal  ought  to  be  allowed.  moDonald 

Appeal  aiUmed.      qw^bm  o. 
Steamship 
Solicitors:   Lawrence  Janes  d  Co.;    Windybank,  SamueU  dt    ^^^^^^ 
JBehrend,  for  Fox  d  Bradley ^  Liverpool. 

H.  B.  H. 


[IN  THE  KING'S  BENCH  DIVISION  AND  THE  OOUET  OF         K.  B.  D. 

APPEAL.]  1CK)8 

KENT  V.  FITTALL  (No.  2).  •^«.2«; 

^             '                                          May  26. 
Parliament — Franchise — Objedion — Prima  facie  Proof  of  Ground  of  Objection        q^  ^ 
— Rebutting  Evidence — Evidence  of  BepiUe — Jurisdiction  of  Supreme  Court 
to  direct  Rerieing  Barrister  to  hold  fresh  Revision  Court — Parliamentary 
and  Municipal  Registration   Act,    1878   (41    &  42    Vict.  c.   26),  s.  28,    ^^^2^'  ^^' 
suh'S.  10.  

The  provisions  of  s.  28,  sub-s.  10,  of  the  Parliamentary  and  Municipal 
Begistration  Act,  1878,  which  require  an  objector  to  give  prima  facie 
proof  of  the  ground  of  his  objection  before  the  revising  barrister,  and 
provide  for  the  giving  of  such  prima  facie  proof  to  the  satisfaction  of 
the  revising  barrister  **  by  evidence,  repute,  or  otherwise,"  are  in  aid  of 
the  objector,  who  may  give  prima  facie  proof  of  his  objection  by  evidence 
of  repute ;  the  sub-section  does  not  authorize  the  revising  barrister  to 
rely  upon  evidence  of  repute  as  distinguished  from  proof  in  order  to 
defeat  the  objection. 

Where  the  Court,  upon  the  hearing  of  a  case  stated  by  a  revising 
barrister,  is  of  opinion  that  the  effect  of  proceedings  before  the  revising 
barrister  is  to  shew  that  certain  entries  in  the  lists  of  yoters  of  names 
objected  to  have  not  in  fact  been  revised  according  to  law,  it  may  in  the 
exercise  of  its  inherent  jurisdiction  direct  the  revising  barrister  to  hold 
another  Court  for  the  revision  of  those  entries,  notwithstanding  that  the 
period  Umited  by  statute  for  revising  the  lists  has  expired. 

Appeal  from  the  decision  of  a  Divisional  Court  upon  a  case 
stated  by  the  revising  barrister  for  the  borough  of  Devonport  in 
compliance  with  an  order  of  the  Court  of  Appeal  directing  him 
to  state  a  case.  During  the  argument  in  the  Divisional  Court 
the  case  had  been  sent  back  to  the  revising  barrister  for  a  further 
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c.  A.       Btatement  of  facts,  and  in  its  amended  form  when  i(  came  before 
1908       that  Court  for  decision  it  was  as  follows. 


Kkkt  1-  ^^  A  Court  held  on  September  17,  1907,  George  James 

FiTTALL    ^^^^  ^^y  appeared  as  objector  in  support  of  the  objections 
(No.  2).     referred  to  herein. 

2.  Dae  notice  of  objection  had  been  given  by  the  objector  to 
each  of  the  1559  persons  whose  names  appeared  in  the  schedule 
to  the  case,  to  his  name  being  retained  on  the  occupiers'  list, 
division  1,  for  the  parish  of  Devonport,  on  the  ground  ''  That 
you  have  not  occupied,  as  owner  or  tenant,  the  premises  named 
in  the  said  list  for  twelve  months  immediately  preceding  July  15 
in  this  year." 

8.  I  find  as  facts  in  the  case  of  each  of  such  persons  (a)  that 
the  house,  part  of  which  was  alleged  to  be  separately  occupied 
by  such  persons  as  a  dwelling,  was  itself  a  house  of  the  descrip- 
tion known  as  an  ordinary  dwelling-house ;  (6)  that  the  landlord 
or  landlady  to  whom  such  person  paid  rent  also  resided  in  the 
house ;  and  (c)  that  the  landlord  or  landlady  was  rated  and  paid 
the  rates  for  the  whole  house  as  a  separate  tenement. 

4.  The  first  case  dealt  with  was  \hai  of  Charles  Bellamy,  and, 
after  proof  of  the  three  facts  mentioned  in  the  last  paragraph, 
the  objector  submitted  that  he  had,  in  proving  the  said  three 
facts,  given  prima  facie  proof  of  his  ground  of  objection  within 
the  meaning  of  s.  28,  sub-s.  10,  of  the  Parliamentary  and  Muni- 
cipal Begistration  Act,  1878  (1),  and  that  in  the  absence  of  proof 

(t)  By  41  ft  42  Tict  c  26,  s.  28,  provided,  rotain  the  name  of  the 

sab-flL    10 :    "  If    the    objector    bo  person  objected  to : 
appears  the  reTising  barrista'  ahaU         "  An  objection  made  nnder  this 

require  him,  nnlees  he  is  an  oyer-  Act  bj  OTereeers  shaU  be  deemed  to 

seer,   to   proye  that   he   gare   the  cast  npon  the  person  objected  to  the 

notice  or  notices  of   objection   re-  burden  of  proving  his  light  to  be  on 

quired  by  law  to  be  giyen  by  him,  the  list : 

and  to  give  prima  facie  proof  of  the  "  The  prima  facie  proof  shall  be 

ground  ol  objection,  and  for  that  deemed  to  be  giyen  by  the  objector 

purpose  may  himsdf  examine  and  if  it  is  shewn  to  the  satisfaction  of 

allow  the  objector  to  examine  the  the  revising  banister  by  eyidenee, 

oyeneers  or  any  other   person    on  repute,  or  otherwise,  that  there  is 

oath  touching  the  alleged  ground  of  reasonable  ground  for  beUeving  that 

objection,  and  unless  such  proof  is  the  objection  is  well  founded,  and 

given  to  his  satisfaction  shall,  sub-  that  by  reason  of  the  person  objected 

ject  as  herein  and  otherwise  by  law  to  not  being  present  for  examinatioa, 
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by  the  said  Charles  Bellamy,  or  by  some  person  on  his  behalf,  c.  A. 

that  he  was  entitled  to  have  his  name  inserted  in  the  said  list  in  1908 

respect  of  the  qualification  described  therein,  I  ought  to  expunge  J^j^J 

his  name  therefrom  in  accordance  with  sub-s.  11  of  the  above  ,,    *• 

FITTALL 

section.  (No.  2). 

5.  I  held  that,  although  proof  of  the  said  facts  might  be 
prima  facie  evidence  of  the  groxind  of  objection  under  circum- 
stances where  legal  evidence  only  could  be  accepted,  the  prima 
facie  proof  dealt  with  in  sub-s.  10  was  to  be  proof  to  my  satisfac- 
tion that  there  was  reasonable  ground  for  believing  that  the 
objection  was  well  founded.  I  had  made  previous  inquiry  of 
various  persons  in  a  position  to  give  reliable  local  information, 
including  my  predecessor  as  revising  barrister  in  the  said 
borough.  As  the  result  of  such  previous  inquiry  and  of  oral 
evidence  given  before  me  by  the  overseers  and  their  canvassers, 
who  were  examined  by  me,  and  whom  I  allowed  the  objector  to 
examine,  I  found  the  following  facts :— That  in  Devonport,  in 
the  case  of  houses  of  the  character  described  in  paragraph  8 
hereof,  the  common  practice  of  letting  is  as  follows:  The 
landlord  lets  out  his  house,  other  than  the  part  occupied  by 
himself,  in  dwellings  of  from  one  to  four  or  more  rooms.  Each 
of  such  dwellings  is  used  by  the  tenant  as  a  separate  dwelling 
for  all  purposes  of  living,  and  is  occupied  as  a  dwelling-house  by 
him ;  such  use  of  the  passages  and  staircase  is  let  to  him  as  is 
necessary  or  convenient  for  access  to  and  enjoyment  of  his 
dwelling ;  the  use  of  the  w.c,  and  in  some  oases  of  a  washhouse, 
is  also  let  to  him  in  common  with  the  other  tenants.  Each 
tenant  has  the  exclusive  use,  occupation,  and  enjoyment  of  his 
dwelling,  and  the  landlord  has  not,  either  by  agreement  or 
otherwise,  nor  does  he  in  fact  claim  or  exercise,  any  control  over 
the  said  dwelling,  nor  any  right  to  enter  therein,  either  in  the 
tenant's  absence  or  otherwise,  nor  does  he  have  or  claim,  or  in 
fact  exercise,  any  control  over  the  tenant  in  his  user  of  his  said 
dwelling ;  the  tenant  has  a  key  which  enables  him  at  any  hour 
of  the  day  or  night  to  gain  access  to  the  interior  of  the  house, 


or  for  some  other  reason,  the  objeotor      proving   the   truth   respecting   the 
is   prevented   from   discovering   or      entry  objected  to.*' 


986  SING'S  BENOH  DIVIHION.  [1906] 

o.A.       from  which  he  has  free  accees  to  his  said  dwelling,  and  the 

1908        landlord  does  not  reserve  to  himself  any  right  to  fasten  the  front 

Xmrr      ^^^'  ^^^  d<^8  ^®  ^^  ^t  ^0  SO ;  the  landlord  in  many  eases  owns 

FiTTALL    ^^  ^^  more  such  houses,  each  of  which  he  lets  oat  mider  con- 

(No.  2).     ditions  similar  to  those  herein  set  forth,  himself  residing  in  one  of 

them,  in  a  room  or  rooms,  his  use  thereof  being  identical  with 

the  use  by  his  tenants  of  their  said  dwellings;  he  does  not 

reserve  to  himself  or  exercise  any  right  of  general  control  over 

the  house ;  he  contracts  to  keep  the  said  house  and  dwellings  in 

repair ;  no  services  are  rendered  to  the  tenant  by  the  landlord, 

the  cleansing  of  the  said  passages,  &c.,  being  shared  by  those 

using  them. 

6.  By  reason  of  the  fact  that  the  above  practice  of  letting  is, 
in  the  case  of  the  said  houses,  the  prevailing  practice  of  letting 
in  the  borough  of  Devonport,  proof  of  the  said  three  facts  did  not 
as  a  matter  of  fact  satisfy  me  that  there  was  reasonable  ground 
for  believing  that  the  objection  was  well  founded,  such  facts 
being  at  least  equally  consistent  with  the  objection  being  ill 
founded. 

7.  I  therefore  held  that  prima  facie  proof  of  the  ground  of 
objection  had  not  been  given  by  the  objector.  No  facts  other 
than  the  said  three  facts  were  proved  in  the  case  of  any  of  the 
persons  whose  names  were  scheduled  to  the  case. 

8.  I  accordingly  retained  the  names  of  the  persons  scheduled 
to  the  case. 

9.  Due  notice  of  appeal  from  this  decision  was  given  in  the 
case  of  each  of  the  1659  persons. 

The  question  for  the  opinion  of  the  Court  is  whether  I  was 
wrong  in  point  of  law  in  holding  that  prima  facie  proof  had  not 
been  given  in  the  above  cases  and  in  retaining  the  names  of  the 
said  persons  on  the  list. 

Foote^  K.C.9  and  DoLdy^  for  the  appellant. 

Danckwerts,  K.C,  and  O.  W.  Bicketts,  for  the  respondent. 

May  26.  Lord  Alvebstone  G.J.  I  think  that  the  revising 
barrister  has  stated  the  appellant  out  of  Court,  and  that  the 
appeal  fails.    I  have  not  changed  the  opinion  which  I  expressed 
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in  the  first  case  of  Kent  v.  Fittall  (1),  which  I  repeated  in  Douglas       c.  a. 
V.  Smith  (2),  that  no  person  in  the  responsible  position  of  a       1908 
revising  barrister  ought  to  apply  a  particular  state  of  facts  to  a      ^z^wn 
large  number  of  cases  unless  he  has  actual  proof  before  him,     Fittall 
such  as  he  is  entitled  to  consider,  that  that  state  of  facts  does     (No.  2). 
apply  to  all  the  cases  in  question.    I  say  ''proof  which  he  is  LordAiventone 
entitled  to  consider/'  because  it  has  been  established  in  more 
than  one  decision  since  the  Act  of  1848  that  a  revising  barrister 
may  act  on  other  than  strict  legal  evidence. 

It  is  contended  for  the  appellant  that  the  evidence  of  repute  or 
otherwise,  which  is  made  admissible  by  s.  28,  sub-s.  10,  of  the 
Act  of  1878,  does  not  apply  to  the  conclusion  which  a  revising 
barrister  is  entitled  to  draw  from  the  facts  which  the  objector 
puts  before  him,  and  that,  if  the  objector  puts  before  him  legal 
evidence  of  the  three  things  stated  in  paragraph  8  of  this  case, 
the  revising  barrister  is  not  entitled  to  discount  the  result  of  that 
legal  evidence  by  repute  or  other  information.  In  my  opinion  the 
answer  to  that  contention  is  to  be  found  in  the  fact  that  the  three 
things  there  found  are  not  three  things  which  are  prescribed  by 
statute  as  being  sufficient  to  support  an  objection  in  all  cases. 
They  are  three  things  from  which  the  Court  has  in  many  cases 
drawn  the  conclusion  that  the  person  objected  to  was  not  an 
inhabitant  occupier,  but  only  a  lodger,  and,  without  repeating 
what  I  said  in  my  judgment  in  Kent  v.  FiMdIl  (8),  I  think  that 
the  cases  to  which  I  there  called  attention  established  this,  that 
on  proof  of  those  facts  the  Court  would  have  held  in  the  previous 
cases  that  the  man  objected  to  had  only  a  lodger  qualification. 
But  although  that  is  the  result  of  the  previous  cases,  it  does  not, 
in  my  opinion,  help  the  present  appellant,  for  his  main  proposi- 
tion is  that,  given  those  three  facts  found  in  his  favour,  the 
revising  barrister  cannot  qualify  by  evidence,  repute  or  other- 
wise, the  conclusion  which  he  would  have  drawn  from  them.  I 
think  that,  it  being  admitted  that  the  revising  barrister  may, 
under  the  terms  of  sub-s.  10,  allow,  in  favour  of  the  objector,  less 
than  strictly  legal  evidence  as  prima  facie  proof  of  the  ground  of 
objection,  it  would  be  a  one-sided  construction  of  that  enactment 

(1)  [1906]  1  K.  B.  60. ;  1  Smith  (2)  [1907]  1  K  B.  126. 

Beg.  Gas.  417.  (3)  (1905)  1  Smith  Beg.  Cfis.  417. 

Vol.  II.  1908.  3  B  2 
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c.  A.       if  we  were  to  hold  that  the  effect  of  that  evidence  might  not  be 
1908       modified  by  evidence,  repnte  or  otherwise,  given  in  answer  to  the 
Kbnt      objector. 
FiTTALL        ^^^^  being  so,  I  come  to  the  findings  in  the  case  itself.    I  am 
(No^).     g^fQ  f;jj^2A  the  revising  barrister  has  done  his  duty  to  the  best  of 
I.OK1  ^^entone  his  ability  in  the  statement  of  the  case,  but  I  do  not  think  it 
wise  for  those  whose  judicial   duty  involves  the  drawing  of 
conclusions  of  fact  to  consult  others  who  have  drawn  conclusions 
of  fact  under  somewhat  similar  circumstances  in  previous  cases, 
and  therefore  I  should  have  been  loth  to  act  upon  the  revising 
barrister's  finding  if  there  had  been  nothing  beyond  the  state- 
ment which  appeared  in  the  case  before  we  remitted  it  to  him 
for  further   consideration,  and  which   was    in   these    words: 
"  From  previous  inquiry  which  I  had  made  of  various  persons 
in  a  position  to  give  reliable  local  information,  including  my 
predecessor   the  revising  barrister  of  the  said  borough,  I  had 
formed  the  opinion,"  &c.    However  lax  may  be  the  rules  of 
evidence,  I  do  not  think  that  a  revising  barrister  is  justified  in 
making  a  sort  of  general  inquiry  of  persons  who  in  his  opinion 
can  give  reliable  local  information,  but  whose  information  or 
means  of  information  cannot  be  tested,  or  in  asking  a  gentleman 
who  has  drawn  conclusions  in  one  case  what  conclusions  he 
ought  himself  to  draw.    But  the  revising  barrister  has  now 
bona  fide  and  fairly  stated  what  evidence  he  had  before  him  and 
the  view  he  took  of  it,  and,  it  being  once  admitted  that  he  may 
act  on  less  than  strict  legal  evidence  and  may  gauge  the  weight 
of  an  objection  by  evidence,  repute  or  otherwise,  I  think  there 
are  findings  in  the  rider  inserted  in  the  case  which  state  the 
appellant  out  of  court.    The  additional  paragraph  says :  *'  As 
the  result  of  such  previous  inquiry  and  of  oral  evidence  given 
before  me  by  the  overseers  and  their  canvassers,  who  were 
examined  by  me,  and  whom  I  allowed  the  objector  to  examine,  I 
found  the  following  facts."    I  think  it  would  have  been  more 
satisfactory  if  the  revising  barrister  had  distinguished  between 
the  result  of  his  previous  inquiry  and  the  result  of  the  oral 
evidence ;  but  this  is  perhaps  an  over-critical  view  to  take  of  the 
statement  of  the  case,  and  the  important  point  is  that  it  is  not 
now  disputed  that  the  overseers  and  their  canvassers  had  made 
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inquiries  on  this  particular  point,  the  results  of  which  were       c.a. 
before  the  revising  barrister.     It  is   suggested  that  in  these       1908 


inquiries  the  wrong  questions  were  put  and  that  the  answers  did       Kent 
not  give  the  requisite  information,  but  that  is  a  point  which     fitt'all 
should  be  taken  before  the  revising  barrister  and  not  before  us.     (No^). 
The  appellant  further  suggests  that  the  shorthand  notes  would  ^^^  -^ywtone 
support  his  contention,  but  the  accuracy  of  those  notes  is  con- 
tested, and  we  cannot  take  them  into  consideration :   we  accept 
the  statements  by  the  revising  barrister  in  the  case  as  a  fair  and 
impartial  statement  of  his  reasons  for  coming  to  his  conclusions 
of  fact. 

Having  before  him  oral  evidence  given  by  the  overseers  and 
their  canvassers,  who  had  been  cross-examined  by  the  objector, 
the  revising  barrister  finds  that  *'  each  tenant  has  the  exclusive 
use,  occupation,  and  enjoyment  of  his  dwelling,  and  the  landlord 
has  not,  either  by  agreement  or  otherwise,  nor  does  he  in  fact 
claim  or  exercise,  any  control  over  the  said  dwelling" — that 
means  the  tenant's  dwelling — "  nor  any  right  to  enter  therein, 
either  in  the  tenant's  absence  or  otherwise,"  &c.  If  the  revising 
barrister  has  found  as  a  fact  that  the  landlord  does  not  reserve 
to  himself  or  exercise  any  right  of  general  control  over  the 
house,  and  has  found  it  as  the  result  of  information  given  to 
him,  and  presumably  of  information  given  to  him  with 
regard  to  the  particular  houses,  we  cannot  go  behind  his 
finding.  As  was  pointed  out  in  the  Court  of  Appeal  in  Kent 
V.  Fittall  (1),  if  that  fact  has  been  found  with  regard  to  all  the 
houses,  we  must  apply  the  law  to  them  all,  and  not  merely  to  the 
particular  one  before  us. 

I  am  of  opinion,  therefore,  that,  as  we  cannot  accede  to  the 
contention  that  the  revising  barrister  is  not  entitled  to  consider 
as  against  the  objector  **  evidence,  repute  or  otherwise,"  when 
he  is  estimating  to  what  extent  the  objection  is  proved  to  his 
satisfaction — and  it  is  he  who  has  to  be  satisfied  as  to  the  prima 
facie  proof — we  must  hold  that  the  revising  barrister  has  in  this 
case  drawn  conclusions  of  fact  upon  materials  before  him  of  the 
weight  and  substance  of  which  he  alone  must  be  the  judge.  The 
appeal  must  therefore  be  dismissed. 

(1)  [1906]  1  E.  B.  (M). 

3  E2  2 
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c.  A.  Darling  J.    I  regret  to  say  that  I  am  of  the  same  opinion ;  I 

1908  should  much  have  preferred  to  be  able  to  come  to  a  different 
Kent  conclusion. 
FiTTALL  ^  ^^  ^^^  agree  with  the  appellant's  contention  as  to  the  construc- 
(No.  2).  tion  to  be  placed  upon  s.  28,  sub-s,  10,  of  the  Act  of  1878,  which 
seems  to  amount  to  this.  The  sub-section  says  that  ''prima 
facie  proof  shall  be  deemed  to  be  given  if  it  is  shewn  to  the 
satisfaction  of  the  barrister  by  evidence,  repute,  or  otherwise,  that 
there  is  reasonable  ground  for  believing  the  objection  to  be  well 
founded  " ;  the  contention  really  is  that  the  sub-section  is  limited 
to  the  revising  barrister's  believing  that  the  objection  is  well 
founded,  and  does  not  extend  to  his  believing  that  it  is  ill 
founded,  if  that  belief  is  based  upon ''  evidence,  repute,  or  other* 
wise."  But  if  that  is  the  proper  reading  of  the  sub-section,  it 
would  apply  equally  to  "evidence"  as  to  ''repute,"  and  there- 
fore the  revising  barrister  would  not  be  at  liberty  to  believe 
upon  the  evidence  that  an  objection  was  ill  founded,  a  result 
which,  to  my  mind,  the  Legislature  could  not  possibly  have 
intended. 

As  regards  the  other  part  of  the  case,  I  think  that  what  has 
happened  is  the  natural,  and  in  my  view  most  regretteble,  result 
of  the  judgment  of  the  Court  of  Appeal  in  Kent  v.  Fittali.  (1) 
It  is  true  that  they  said  in  terms  that  they  did  not  differ  from 
this  Court  as  to  the  law ;  they  reversed  our  decision  upon  another 
ground.  But  I  cannot  help  thinking  that  the  effect  of  their 
decision  has  been  to  somewhat  change  the  law  as  previously 
understood.  I  think  that  down  to  the  time  of  that  decision  it 
had  been  recognized  by  the  Courts  that,  if  proof  had  been  given 
by  the  objector  of  such  matters  as  the  three  facts  stated  in 
paragraph  8  of  this  case,  there  was  a  presumption  that  the 
person  objected  to  was  not  what  he  claimed  to  be,  and  that  it 
was  for  him  to  give  some  evidence  to  shew,  for  example,  that 
although  the  landlord  resided  in  the  house  the  tenant  was  never- 
theless an '  inhabitant  householder.  But  the  result  of  that 
decision  seems  to  be  that  for  the  first  time  a  revising  barrister 
treats  the  whole  question  which  has  arisen  here  as  a  matter  of 

(1)  [1906]  1  K,  B.  60. 
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fact.  To  do  BO  is  in  my  opinion  to  disregard  the  previous 
decisions  on  the  point  and  to  treat  the  finding  of  fact  as  conclasive, 
thoQgh  it  is  possibly  founded  upon  mere  repute,  for  it  may 
be  founded  upon  "evidence,  repute,  or  otherwise."  The  word 
"  otherwise "  seems  to  me  to  mean  mere  gossip,  conversation, 
information  that  can  be  picked  up.  What  is  the  question  of 
fact  which  the  revising  barrister  may  decide  upon  such  evidence  ? 
It  really  is  that  the  considerations  which  the  Courts  have  hitherto 
thought  to  be  the  essence  of  the  question  may  practically  be  dis- 
regarded, because  the  revising  barrister  may  ascertain  ''by 
evidence,  repute,  or  otherwise "  that,  as  regards  some  par- 
ticular locality,  they  have  no  mes^ning  whatever.  The  result 
is  that  the  revising  barrister  may  make  no  inquiry  about  the 
particular  house  in  regard  to  which  the  particular  claim 
arises;  indeed  in  the  present  case  the  revising  barrister's 
decision  really  proceeds  upon  the  ground  that  he  has  ascer- 
tained the  common  practice  in  Devonport,  which  is  that  where 
the  landlord  lives  in  the  house  he  exercises  no  control  over  the 
house  or  over  the  tenant,  from  which  he  concludes  that  each  of 
these  tenants  is  a  householder.  It  might  well  be  that  in  the 
adjoining  places  of  Plymouth  or  Btonehouse  a  different  revising 
barrister  would  require  something  more,  and  that  the  same  class 
of  people  would  be  inhabitant  householders  in  Devonport,  but 
not  in  Plymouth  or  Stonehouse. 

To  my  mind,  therefore,  the  state  of  the  law  as  I  understand 
it  to  have  been  declared  by  the  Court  of  Appeal  is  most  unfor- 
tunate, and  is  calculated  to  lead  to  the  setting  up  of  particular 
franchises  in  various  places,  which  is  one  of  the  very  things  that 
were  swept  away  by  the  Beform  Act,  1882.  There  may  be 
a  particular  kind  of  franchise  in  Devonport,  just  as  there  used 
to  be  a  pot- walloper  franchise  in  various  parts  of  the  country, 
but  it  will  be  the  result,  not  of  old  habits  and  customs  of  the 
people  themselves,  but  of  the  finding  of  a  particular  revising 
barrister  upon  a  particular  state  of  facts.  I  regret  that  I  cannot 
see  my  way  to  come  to  any  other  conclusion  than  that  at  which  the 
Lord  Chief  Justice  has  arrived.  I  think  that  the  revising  barrister 
has  done  no  more  than  under  the  decision  in  Kmt  v.  Fittall  {X) 
i^i)  [iwe]  1 5.  B.  w, 


O.A. 

1908 


Kent 

Fittall 
(No.  2). 

Dtrling  J; 
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0.  A.       he  was  entitled  to  do,  and  that  in  so  acting  he  has  stated  the 
1908       appellant  oat  of  Court. 


ElEHT 

^'  Sutton  J.  concurred. 

^Q  ^  Appeal  digmissed.    Leave  to  appeal. 


(No.  2). 


The  objector  appealed. 

July  15,  16.    Foote,  K.C.  {Daldy  with  him),  for  the  appellant 
The  revising  barrister  misconstrued  s.  28,  sub-s.  10,  of  the  Act 
of  1878.    That  sub-section  is  in  favour  of  the  objector,  and 
throws  upon  the  person  objected  to  the  onus  of  proving  his  right 
to  be  on  the  list  as  soon  as  the  objector  has  given  prima  &cie 
proof  of  the  ground  of  the  objection.    It  is  not  necessary  that 
the  objector  should  give  the  prima  facie  proof  of  his  objection 
by  strict  legal  evidence ;  the  sub-section  expressly  enables  him 
to  do  so  by  repute,  of  course  to  the  satisfaction  of  the  revising 
barrister;  but  there  is  nothing  in  the  sub-section  to  justify 
the  revising  barrister  in  taking  into  consideration  anything 
but  legal  evidence  for  the  purpose  of  rebutting  the  objector's 
prima  facie  case.    Hearsay  evidence  or  repute  is  not  available 
as  an  answer  to  the  objector.    In  the  present  case  the  objector 
had  given  prima  facie  proof   of  his  objection  by  proof  of  the 
three  facts  that  the  house  was  an  ordinary  dwelling-house, 
that  the  landlord  resided  in  it,  and  that  he  was  rated  and  paid 
the  rates.    In  Kent  v.  FittaJl{l)  it  was  clearly  laid  down  by 
Collins  M.B.  that  where  the  landlord  resided  in  a  dwelliDg-house 
ttiere  was  a  presumption  that  the  other  persons  living  in  it 
were  lodgers,  and  the  presumption  there  spoken  of  is  the  same 
thing  as  prima  facie  proof.     The  persons  objected  to  in  this 
case  were  therefore  lodgers  and  not  entitled  to  be  on  the  list 
as  inhabitant  occupiers.     It  is  clear  from  the  case  that  the 
revising  barrister  refused  to  accept  the  objector's  prima  facie 
proof  of  his  objection  on  a  ground  that  was  not  open  to  him, 
that  is  because  he  knew,  or  supposed  he  knew,  of  a  practice 
alleged   to  prevail  in  Devonport.      [He  also  cited  Douglas  v. 
Smith.  (2)  ] 

[Buckley  L.J.    We  think  that  the  case  should  go  back  to  the 
(1)  [1906]  1  K  B.  60.  (2)  [1907]  1  K  B.  126 ;  2  E.  B.  668. 
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revising  barrister  to  be  restated;  paragraphs  5  and  7  are  not  G.A. 

consistent  with  each  other.]  1908 

Danckwerts,  K.C.  (O.  W.  Ricketts  with  him),  for  the  respon-  k^kt 

dent.    It  is  unnecessary  to  send  back  the  case  for  restatement,  Ymxu. 

as  s.  66  of  the  Parliamentary  Registration  Act,  1843,  makes  the  (^o.  2). 
admissibility  or  effect  of  evidence  a  question  for  the  revising 
barrister,  who  is  not  bound  by  the  strict  legal  rules  of  evidence. 

Eventually  the  Court  framed  the  following  questions  and 
observations  to  be  sent  to  the  revising  barrister  for  his  answer. 

1.  Paragraphs  6  and  7  are  in  conflict.  Paragraph  7  states 
that  "  no  facts  other  than  the  said  three  facts  were  proved  in  the 
case  of  any  of  the  persons  whose  names  are  scheduled  hereto." 
Paragraph  5  finds  further  facts.  Of  what  facts  was  proof  given 
in  the  respective  cases  under  appeal  ? 

2.  Did  the  revising  barrister  admit  against  the  objector  as 
facts  matters  ascertained,  not  by  proof,  but  by  repute  .or  other- 
wise, and  how  otherwise,  and,  if  so,  what  were  they  ? 

8.  When  and  in  what  case  was  the  oral  evidence  referred  to 
in  the  red  ink  portion  of  the  paragraph  given  ?  [This  is  the 
portion  of  paragraph  6  beginning  ''As  the  result  of  such 
previous  inquiry  "  and  going  down  to  the  end  of  the  paragraph.] 

July  22.  The  following  answers  of  the  revising  barrister  to 
the  above  questions  were  read. 

1.  The  reference  in  paragraph  7  is  to  facts  proved  by  the 
objector.  No  evidence  was  at  any  time  tendered  by  him  as  to 
the  common  practice  of  letting  prevailing  in  Devonport.  The 
whole  of  the  facts  upon  which  I  acted,  as  set  out  in  the  red  ink 
portion  of  paragraph  6,  were  complete  at  the  end  of  the  second 
case,  that  of  Charles  Bellamy  or  Sidney  Denley.  As  each  of 
the  subsequent  cases  scheduled  to  the  case  came  on,  the  objector 
called  out  *'  Appeal,"  which  by  consent  meant,  on  the  part  of 
the  objector,  "In  this  case  I  can  prove  the  three  facts  (set  out  in 
paragraph  8)  and  nothing  more  " ;  on  my  part,  ''  I  hold  as  to 
this  case  that  in  the  circumstances  I  have  ascertained  to  exist 
in  Devonport  proof  of  those  three  facts  alone  does  not  constitute 
prima  facie  proof  of  your  ground  of  objection  "  ;  and  a  reply  by 
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C.A.       the  objector,  "This  case  will  be  scheduled  to  the  case  I  am 
MOB       going  to  ask  you  to  state." 

KkKT"       2.  I  admitted  against  the  objector  the  facts  ascertained  by  me 

FiTTALL    ^  B^t  out  in  paragraph  5.    I  had  ascertained  no  facts,  other 

(^o*  ^)*     than  the  said  three  facts,  which  seemed  to  me  to  support  the 

ground  of  objection,  and,  as  already  stated,  no  proof,  by  either 

evidence,  repute,  or  otherwise,  was  tendered  in  support  of  the 

said  objection. 

S.  The  oral  evidence  was  given  in  the  cases  of  Charles 
Bellamy  and  Sidney  Denley.  In  the  former  case  the  voter's 
landlady  was  present  and  was  interposed  as  a  witness  while  the 
overseers  were  giving  evidence.  I  held,  without  deciding  whether 
prima  facie  proof  had  been  given  or  not,  that,  even  assuming  it 
had,  it  had  been  rebutted  by  her.  It  was  either  in  Denley's 
case,  or  that  immediately  following,  that  I  held,  the  evidence 
being  then  complete,  that  proof  of  the  said  three  facts  did  not 
constitute  prima  tacie  proof,  and  the  subsequent  procedure  as  to 
the  scheduled  cases  was  as  already  described  in  paragraph  1 
hereof. 

Vaughan  Williams  L.J.  We  do  not  think  that  the  questions 
put  to  the  revising  barrister  have  been  fully  answered  by  him, 
and  we  should  be  glad  of  his  attendance,  if  possible,  before  us, 
in  order  that  he  may  supplement  the  information  which  he  has 
already  given  us. 

The  revising  barrister  accordingly  attended,  and,  in  answer  to 
oral  questions  put  to  him  by  the  Court,  said  that  some  of  the 
facts  stated  by  him  in  paragraph  6  of  the  case  had  been  estab- 
lished to  his  satisfaction  by  the  evidence  of  the  overseers  coupled 
with  repute. 

Vaughan  Williams  L.J.  Having  regard  to  the  answer  of 
the  revising  barrister  to  the  questions  which  we  have  just  put  to 
him,  it  is  clear  that,  as  against  the  objector,  he  admitted  evidence 
based  upon  repute,  which  he  was  not  entitled  to  do,  having 
regard  to  the  language  of  s.  28,  sub-s.  10,  of  the  Parliamentary 
and  Municipal  Begistration  Act,  1878.  We  all  think  that  as 
against  the  evidence  given  on  behalf  of  the  objector  the  revising 
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barrister  was  not  entitled  to  have  recourse  to,  or  to  give  effect  to,  c.  a. 

evidence  fonnded  on  repute.    We  think,  therefore,  that  the  i908 

proper  course  for  us  to  take  is  to  send  the  1559  scheduled  cases  ^^^ 

back  to  the  revising  barrister  to  complete  their  revision,  as  the  ^• 

effect  of  what  has  happened  is  practically  that  they  have  not  (No.  2). 
been  revised  at  all;  but  this  is  subject,  of  course,  to  what 
counsel  may  have  to  urge  to  us  upon  the  point. 

Foote,  K.C.  There  are  practical  difficulties  in  the  way  of 
directing  the  revising  barrister  to  hold  another  Court  for  the 
revision  of  these  scheduled  votes.  The  statutory  period  fixed 
for  the  holding  of  revision  courts  has  long  passed,  the  last  day 
being  October  12, 1907.  Assuming,  however,  that  the  Court,  in 
the  exercise  of  its  inherent  jurisdiction,  can  order  a  further 
revision  of  these  votes,  there  is  the  further  difficulty  that  the 
paragraph  originally  inserted  in  the  case,  giving  the  Court  power 
to  amend  the  register  by  expunging  the  names  of  the  scheduled 
persons,  was  struck  out  by  the  revising  barrister  when  the  case 
was  amended. 

Yauohan  Williams  L.  J.  It  is  unnecessary  to  deliver  a  long 
or  detailed  judgment  in  the  present  case.  We  are  all  of  opinion 
that  the  Court  has  jurisdiction  in  a  proper  case  to  send  back  a 
case  to  the  revising  barrister  for  the  completion  of  the  revision 
by  him,  and  in  this  particular  case  I  think  that,  having  regard  to 
the  admitted  fact  that  the  revising  barrister,  in  answer  to  the 
objector,  took  into  his  consideration  matters  of  repute,  which 
under  the  statute  he  had  no  right  to  do,  the  whole  of  the 
scheduled  cases  must  be  sent  back  to  him  in  order  to  complete 
the  revision.  I  think  that,  not  only  in  the  interests  of  the 
people  of  Devonport,  but  in  the  interests  of  all  persons  who 
are  interested  or  concerned  in  the  work  of  revision,  revising 
barristers  would  be  well  advised  if,  even  at  some  expense  of  time, 
they  were  to  conduct  with  somewhat  more  regularity  the 
admission  of  evidence  before  them  which  may  affect  a  great 
number  of  cases.  It  is  obvious  that  in  the  present  case  nothing 
was  said  at  the  revision  court  which  amounted  to  an  agreement 
to  admit  the  whole  of  the  evidence  in  the  only  two  cases  in 
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c.  A,      which  evidence  was  given  (and  which,  as  it  tamed  out,  were  not 

1908       appealed)  as  evidence  in    all  the  oases    schedoled  as   being 

kbnt      appealed ;  such  an  agreement,  if  arrived  at,  should  be  expressed 

FiTTALL    ^  ^^^^  ^^^  unmistakable  language.    The  cases  must  therefore 

(No.  2).     gQ  i^^^  ^  Y^  heard  by  the  revising  barrister  with  all  possible 

expedition. 

Fletohhb  Moulton  L.J.  I  am  of  the  same  opinion,  and  I 
wish  to  say  a  few  words  with  regard  to  s.  28,  sub-s.  10,  of  the 
Parliamentary  and  Municipal  Begistration  Act,  1878,  because  I 
think  that  the  revising  barrister  made  a  mistake  in  his  inter- 
pretation of  that  sub-section.  The  effect  of  sub-s.  10,  which 
consists  of  three  clauses,  is  this :  the  objector  has  to  support  his 
objection  by  giving  prima  facie  proof  of  the  ground  of  objection. 
But  there  is  often  a  difiSoulty  in  his  doing  so  by  reason  of  the 
fact  that  the  right  of  a  person  to  appear  upon  a  list  of  voters 
depends  upon  personal  circumstances  which  it  is  difficult  for  the 
objector  to  ascertain  with  accuracy.  These  matters  are,  of  course, 
within  the  knowledge  of  the  person  objected  to.  But  he  may  not 
be  present  at  the  hearing  of  the  objection,  because  the  Act  does 
not  impose  upon  the  person  objected  to  the  duty  of  attending  and 
supporting  his  right  to  be  upon  the  register  upon  pain  of  having 
his  name  expunged  in  default  of  his  doing  so.  Hence  paragraphs 
of  the  sub-section  provides  that  if,  in  making  out  his  prima  facie 
proof  of  the  ground  of  objection,  a  difficulty  is  placed  in  the  way 
of  the  objector  by  reason  of  the  absence  of  the  person  objected  to, 
or  for  some  other  reason  (which  I  think  must  be  a  reason 
ejusdem  generis)  there  is  such  a  difficulty,  the  revising  barrister 
may  hear  evidence  of  repute  or  otherwise  tendered  by  the 
objector  in  order  to  complete  the  prima  facie  proof  of  the  ground 
of  objection.  In  my  opinion  paragraph  8  of  the  sub-section  has 
no  other  effect  than  that. 

BuoKLET  L.J.  I  agree.  The  revising  barrister  held  that 
prima  facie  proof  of  the  ground  of  the  objection  had  not  been 
given  by  the  objector  as  required  ,by  s.  28,  sub-s.  10,  of  the  Act 
of  1878,  with  the  result  that  the  names  objected  to  were  retained 
on  the  list.     When  the  case  came  to  us  on  appeal  from  the 
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Divisional  Court  I  had  some  difficulty  in  understanding  it,  for       o.A. 
paragraphs  5  and  7  of  the  special  case  appeared  to  be  mutually       1908 


contradictory.    Questions  in  writing  were  put  to  and  answered      kent 
by  the  revising  barrister,  and  he  has  appeared  before  us  to-day    ^j^tIll 
and  answered  orally  certain  further  questions  put  to  him.     It  is     (No.  2). 
plain  from  his  answer  to  those  questions  that  he  decided  against   BncUey  l.j. 
the  objector  not  exclusively  upon  the  evidence  given  in  Court  by 
the  overseers,  but  also  upon  evidence  of  repute.    Under  s.  28, 
sub-s.  10»  of  the  Act  of  1878,  when  an  objection  is  made  to  a  name 
on  the  list  of  voters,  the  revising  barrister  must  require  the 
objector  to  give  prima  facie  proof  of  the  ground  of  his  objection. 
I  agree  that  that  prima  facie  proof  is  not  limited  to  legal  evidence ; 
it  may  be  something  short  of  that.    In  establishing  that  prima 
facie  proof  the  revising  barrister  "may  himself  examine  and 
allow  the  objector  to  examine  the  overseers  or  any  other  person 
on  oath  touching  the  alleged  ground  of  objection  " ;  in  other 
words,  both  the  revising  barrister  and  the  objector  may  examine 
the  overseers  and  any  other  person  as  regards  the  prima  facie  proof 
of  the  ground  of  objection.     The  sub-section  also  contemplates 
that  the  person  objected  to  may  not  be  present  at  the  revision 
court,  and  that  the  objector  may  not  be  able  to  obtain  out  of  his 
mouth  evidence  of  the  prima  facie  proof  of  his  objection.    In 
such  a  case  paragraph  8  of  the  sub-section  defines  what  is  the 
meaning  of  the  prima  facie  proof  mentioned  in  paragraph  1 ; 
prima  facie  proof  is  to  be  deemed  to  be  given  if  something  is 
done  which  would  otherwise  not  be  admissible.     "  The  prima 
facie  proof  shall  be  deemed  to  be  given  by  the  objector  if  it  is 
shewn  to  the  satisfaction  of  the  revising  barrister  by  evidence, 
repute,  or  otherwise,  that  there  is  reasonable  ground  for  believing 
that  the  objection  is  well  founded,  and  that  by  reason  of  the 
person  objected  to  not  being  present  for  examination,  or  for  some 
other  reason,   the  objector   is  prevented  from  discovering  or 
proving  the  truth  respecting  the  entry  objected  to.'*    That  is  the 
language  of  paragraph  8,  and  it  is  plain  that  it  is  in  favour  of 
the  objector  only,  who  is  enabled  to  satisfy  the  revising  barrister 
of  the  validity  of  his  objection  by  evidence  of  repute,  which  would 
otherwise  be  inadmissible;  it  does  not  empower  the  revising 
barrister  to  rely  upon  evidence  of  repute,  as  distinguished  from 
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c.  A.       proof,  in  order  to  defeat  the  objector.     In  the  present  case  the 

1^8       revising  barrister  has  admitted  evidence  of  repate  to  defeat  the 

Kent      objector,  and  he  has  not,  in  my  opinion,  adjudicated  according 

FiTTALL     ^  ^^^  upon  the  objections;   he  has  not  really  revised  these 

(No^).     particular  entries.    In  such  a  case  I  agree  that  there  must  be 

Buckiiqr  L. J.   inherent  power  in  the  Court  to  remit  the  whole  matter  to  the 

revising  barrister  for  the  purpose  of  completing  the  revision,  for 

proof  cannot  have  been  given  to  his  satisfaction  if  he  decided 

upon  evidence  that  should  not  have  been  admitted.  (1) 

Vauohan  Williams  L.J.  Our  judgment  will  take  this  form : 
That  the  order  of  the  King's  Bench  Division  be  discharged ;  the 
costs  of  this  appeal  to  be  paid  by  the  respondent ;  no  costs  in 
the  Court  below. 

Appeal  (Mowed. 


Solicitors  for  appellant :  Ayrton,  Biscoe  dc  Barclay. 
Solicitors  for  respondent:  Cunliffes  dt  Davenport,  for  R.  J. 
FittaU,  Devonpon. 


(1)  In  Mayor  of  Rochester  v.  -fie^., 
(1867)  7  E.  &  B.  910;  (1868)  E.  B.  &  E. 
1024,  and  in  Reg.  v.  Mayor  of  Mon- 
numth,  (1870)  L.  E.  6  a  B.  251,  the 
Court  of  Queen's  Bench  directed 
writs  of  mandamus  to  issue  to  the 
mayor  and  assessors  of  those  boroughs 
to  hold  a  court  under  the  Municipal 
Corporations  Beform  Act,  1836,  for  the 
rerision  of  the  buigess  lists,  although 


the  statutory  periqd  for  their  revision 
had  expired.  The  present  appears 
to  be  the  first  case  in  which,  upon 
the  hearing  of  a  case  stated  by  a 
revising  barrister, '  the  High  Court 
has  in  the  exercise  of  its  inherent 
jurisdiction  directed  him  to  hold  a 
further  revision  court  after  i^e 
expiration  of  the  statutory  period. 
[Eeporter.] 

W.  J.  B. 
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THE   KING  V.  KINGHORN.  1908 

Oct  13." 
Banker — Evidence — Order  for  Inspection  of  Books — Jurisdiction  of  Magistrate 

—Bankers'  Books  Evidence  Act,  1879  (42  &  43  Vict.  c.  11),  m.  7,  10. 


A  magistrate  before  whom  criminal  proceedings  are  being  taken  has 
power  to  make  an  order  under  s.  7  of  the  Bankers*  Books  Evidence  Act, 
1879,  for  the  prosecutor  to  inspect  and  take  copies  of  entries  in  the 
books  of  a  bank  at  which  the  defendant  keeps  an  account 

BuLE  nisi  to  the  deputy  stipendiary  magistrate  of  Liverpool 
to  shew  cause  why  he  should  not  make  an  order  under  s.  7  of 
the  Bankers'  Books  Evidence  Act,  1879.  (1) 

In  the  course  of  a  prosecution  before  the  deputy  stipendiary 
magistrate  under  the  Betting  Acts,  application  was  made  on 
behalf  of  the  prosecution  for  an  order  under  s.  7  to  inspect  and 
take  copies  of  the  defendant's  account  in  the  books  of  the 
North  and  South  Wales  Bank.  The  application  was  opposed 
by  the  bank.  The  magistrate  declined  to  make  the  order  asked 
for  on  the  ground  that  he  had  no  jurisdiction  to  do  so. 

Leslie  Scott,  for  the  bank,  shewed  cause  against  the  rule. 
Prima  facie  the  definitions  of  ''  Court "  and  "  judge  "  in  s.  10 
would  seem  to  be  wide  enough  to  include  a  magistrate  before 
whom  criminal  proceedings  are  being  taken,  but  it  is  to  be 
observed  that  in  s.  7  the  words  are  not  "  the  "  but  "  a  "  Court  or 

(1)  Bankers*  Books  Evidence  Act,         '*  The  expression  *  legal  proceed- 

1879  (42  &  43  Vict  o.  11),  s.  7:  ''On  ing'  means  any   civil  or  criminal 

the  application  of  any  party  to  a  legal  proceeding   or    inquiry    in    which 

proceeding  a  Court  or  judge  may  evidence  is  or  may  be  given,  and 

order  that  such  party  be  at  liberty  to  includes  an  arbitration, 
inspect  and  take  copies  of  any  enteies         ''The    expression    'the    Court* 

in  a  banker's  book  for  any  of  the  means  the  Court,  judge,  arbitrator, 

purposes  of  such  prooeedings.    An  persons  or  person  before  whom  a 

order  imder  this  section    may   be  legal  proceeding  is  held  or  taken, 
made  either  with  or  without  sum-         "  The  expression  '  a  judge  *  means 

moning  the  bank  or  any  other  party,  with  respect  to  England  a  judge  of 

and  shall  be  served   on   the   bank  the  High  Court  of  Justice  .... 
three  dear  days  before  the  same  is         "  The  judge  of  a  counly  court  may 

to  be  obeyed,  unless  the  Court  or  with  respect  to  any  action  in  such 

judge  otherwise  directs."  Court  exercise  the  powers  of  a  judge 

Sect  10 :  "  In  this  Act—  under  this  Act," 
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1908  jadge,  which  suggests  that  the  application  is  to  be  made  to  a 
Bex  Court  other  than  that  in  which  the  proceedings  are  being  taken. 
KnroHoiur.  ^^  latter  part  of  s.  10,  which  enables  a  county  court  judge  to 
exercise  the  powers  of  a  judge  under  the  Act,  also  shews  that  the 
general  language  in  the  earlier  part  of  s.  10  must  be  read  with 
some  limitation.  In  Reg.  v.  BracUaugh  (1)  Lord  Coleridge  G.J. 
doubted  whether  an  order  for  inspection  under  s.  7  was  valid  if 
not  made  by  a  judge  of  the  High  Court,  and  in  the  Annual 
Practice  for  1909,  at  p.  628,  it  is  stated  that  in  criminal  proceed- 
ings the  order  is  made  by  the  judge  in  chambers  and  drawn  up  at 
the  Crown  Office.  [He  also  referred  to  Hart  on  the  Law  of 
Banking,  p.  214.] 

[Lord  Alybbstonb  C.J.  referred  to  Amott  v.  Hayes.  (2)  ] 
Rigby  Swifts  in  support  of  the  rule.  The  magistrate  had 
jurisdiction  to  make  the  order,  for  a  prosecution  before  a 
magistrate  is  clearly  a  "  legal  proceeding  "  as  defined  by  s.  10. 
The  reference  to  a  county  court  judge  in  that  section  is  for  the 
purpose  of  enabling  a  county  court  judge  to  make  an  order 
under  s.  6  for  the  production  of  a  banker's  book,  which  order 
can  only  be  made  by  a  judge,  whereas  the  order  under  s.  7 
may  be  made  by  a  Court  or  judge,  and  the  word ''  Court "  as 
defined  in  s.  10  must  include  a  magistrate  before  whom  a  legal 
proceeding  is  being  held.  The  point  does  not  seem  to  have 
been  argued  in  Reg.  v.  Bradlaugh.  (1) 

Lord  Alverstonb  C.J.  In  my  opinion  this  rule  must  be 
made  absolute.  We  have  been  told  that  it  has  been  the  practice 
in  criminal  proceedings  for  orders  for  the  inspection  of  bankers' 
books  under  s.  7  of  the  Bankers'  Books  Evidence  Act,  1879,  to 
be  made  by  the  judge  in  chambers.  I  very  much  doubt  whether 
that  practice  has  been  universally  followed,  for  I  think  if  inquiry 
were  made  it  would  be  found  that  these  orders  have  also  been 
made  in  the  criminal  Courts.  But  however  that  may  be,  what 
we  have  to  consider  is  the  language  of  the  Act  itself.  Before  the 
passing  of  the  Bankers'  Books  Evidence  Act,  1879,  bankers  could 
be  compelled  to  produce  their  books  in  Court  under  a  subpcena 
duces  tecum,  and  the  object  of  the  Act  was  to  protect  bankers 

(1)  (1883)  16  Cox,  C.  C.  217,  at  p.  222,  n.  (2)  (1887)  36  (3h.  D.  731. 
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against  that  inconvenienoe.    The  protection  afforded  by  the  Act       1908 
is  twofold.     First,  by  s.  6  a  banker  shall  not  be  compellable  to       ^^ 
produce  his  books  unless  "  by  order  of  a  judge,"  and  by  &  10  a  ^^j^^^^^g^^ 
"judge "  means  a  judge  of  the  High  Court  of  Justice.  Then  s.  7  ^_,  - — 
provides  an  alternative  method  of  proof,  for  under  that  section,        ^•^' 
on  the  application  of  any  party  to  a  logal  proceeding,  '^  a  Court  or 
judge  "  may  order  that  such  party  shall  be  at  liberty  to  inspect 
and  take  copies  of  any  entries  in  a  banker's  book  ior  any  of  the 
purposes  of  such  proceedings.    Ha^g  regard  to  the  definitions 
of  legal  proceedings"  and  "Court"  in  s.  10,  it  seems  tome    • 
impossible  to  say  that  a  magistrate  before  whom  criminal  pro- 
ceedings are  being  taken  has  no  power  to  make  an  order  under 
s.  7,  particularly  when  one  finds  that  arbitrators  are  empowered 
to  do  so.      I  fail  to  see  how  it  can  be  suggested  that  the 
materiality  and  bona  fides  of  an  application  under  s.  7  cannot 
be  perfectly  well  considered  by  the  magistrate  before  whom  the 
proceedings  are  being  held.     Some  reliance  has  been  placed  on 
the  last  clause  of  s.  10,  which  enables  a  county  court  judge  to 
exercise  the  powers  of  a  judge  under  the  Act,  but  in  my  opinion 
it  is  clear  that  the  object  of  that  enactment  is  to  give  a  county 
court  judge  power  to  make  an  order  under  s.  6  in  a  case  which 
is  being  tried  in  his  Court.    That  part  of  s.  10  cannot  be 
construed  as  putting  any  limitation  upon  the  perfectly  general 
language  of  the  earlier  part  of  the  section.    With  regard  to  the 
observations  which  Lord  Coleridge  C.J.  is  reported  to  have  made 
in  Reg.  v.  BradUmgh  (1),  I  doubt  whether  he  intended  to  give 
a  judicial  decision  on  the  point. 

BiGHAM  J.  I  agree  with  all  that  has  fallen  from  my  Lord.  I 
base  my  judgment  on  the  language  of  s.  7,  which  is  quite  plain. 
Here  there  has  been  an  application  for  an  order  under  that 
section  by  a  party  to  a  legal  proceeding.  It  is  said  that,  as  the 
application  was  made  to  the  magistrate  before  whom  the  legal 
proceeding  was  being  taken,  there  was  no  power  for  him  to  make 
the  order.  I  think  that  the  section  gives  him  power  to  do  so  in 
the  plainest  possible  words,  for  the  section  says  that  *'  an  order 
under  this    section    may    be    made    either    with    or    without 

(1)  16  Cox,  0.  Cat  p.  222,11. 
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1908       Biimmonmg  the  bank  or  any  other  party,  and  shall  be  served 

rbx       on  the  bank  three  dear  days  before  the  same  is  to  be  obeyed 

KnfOBOBN.  ^nl^ss  the  Court  or  judge  otherwise  directs."    The  expression 

^f^^  J     "  the  Court "  is  only  to  be  found  in  s.  7  ;  it  occurs  nowhere  else 

in  the  Act ;  and  it  is  "  the  Court "  which  is  defined  in  s.  10  to 

mean  ''  the  Court,  judge,  arbitrator,  persons  or  person  before 

whom  a  legal  proceeding  is  held  or  taken."     It  is  therefore 

perfectly  obvious  to  my  mind  that  the  person  sitting  in  "  the 

Court "  must  mean  the  magistrate  sitting  in  the  Court  in  which 

-    the  application  is  made. 

Walton  J.    I  agree. 

Rule  absolute. 

Solicitors  for  the  bank  :  HiU^  Dickinson  <t  C0.9  Liverpool. 
Solicitors  for  the  prosecution:  F.   Venn  d  Co.,  Jor  E.  R. 
Pickmere,  Liverpool. 

P.  O.  R 


1908  LAWSON,  Appellant  r.  EDMINSON,  Bbspondbnt. 

Oct.  13. 

Licensing    Acts — Permitting   Drunkenness  —  Guest    after    closing    Hours  — 

Licensing  Act,  1872  {36  db  86  Vid.  c.  94),  s.  13. 

Two  meD,  who  were  found  drank  on  licensed  premiees  after  doeing 
hours,  were  proved  to  be  guests  of  the  licensee  and  to  have  been  supplied 
with  drink  at  his  expense  after  closing  hours : — 

Held,  that  the  licensee  was  liable  to  be  convicted  under  s.  13  of  the 
Licensing  Act,  1872,  of  permitting  drunkenness  upon  the  premises. 

Gasb  stated  by  the  justices  for  the  county  of  Durham. 

The  appellant  Lawson  was  an  inspector  of  the  Durham 
county  constabulary,  stationed  at  Southwick,  in  the  county  of 
Durham.  The  respondent  Edminson  was  an  alehouse  keeper 
carrying  on  business  at  the  Queen's  Head  Hotel,  Adelaide  Street, 
Southwick.  On  March  21,  1908,  the  respondent  appeared  before 
the  justices  sitting  as  a  Court  of  summary  jurisdiction  at  Sunder- 
land for  the  Sunderland  petty  sessional  division  of  Easington 
ward  on  a  summons  issued  upon  the  information  of  the  appellant 
charging  him,  the  respondent,  under  s.    18  of  the    Licensing 
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Act,  1872  (1),  that  he,  on  March  1, 1906,  at  the  township  of       1908 
Sonthwick,  in  the  said  county,  then  being  duly  licensed  to  sell     lawson 
by  retail  intoxicating  liquors  in  his  house  and  premises  there   edminsok. 
situate,  unlawfully  did  permit  drunkenness  to  take  place  on  the 
said  licensed  premises,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided. 

The  following  facts  were  admitted  or  proved : — Sergeant  Eispin 
and  Police  Constable  Wilson,  on  approaching  the  Queen's  Head 
Hotel,  Adelaide  Street,  Southwick,  about  1  o'clock  in  the  morning 
of  March  1  last,  observed  lights  and  heard  voices  in  the  hotel, 
and,  having  obtained  admission,  found  therein  the  wife  of  the 
respondent,  her  father  and  mother,  and  ten  other  persons, 
including  two  men  named  Wilson  and  Massingham.  The 
following  explanation  as  to  their  presence  was  given  to  the  police 
by  Mrs.  Edminson,  the  wife  of  the  respondent:  ''My  father 
and  mother  are  here  from  Wardley  colliery,  and  we  are  having  a 
bit  of  jollification.  There  has  been  no  drink  supplied  since 
closing  time ;  besides,  this  room  is  not  licensed  for  drink.  I  have 
stood  drinks  round."  In  so  far  as  this  explanation  was  tested  it 
was  found  to  be  correct,  and  the  justices  accepted  it  as  correct. 
The  men  Wilson  and  Massingham  were  both  drunk.  Massingham, 
before  becoming  the  private  guest  of  the  respondent,  had  been 
on  the  premises  as  an  ordinary  customer,  but  there  was  no 
suggestion  that  he  had  been  drunk  while  there  as  a  customer. 
Wilson  came  to  the  premises  as  a  private  guest  shortly  after 
closing  time,  and  was  drunk  when  he  came  there.  The 
respondent  was  not  himself  present. 

The  justices  found  as  a  fact  that  the  whole  of  the  persons 
found  on  the  premises  were  there  as  private  guests,  being 
entertained  by  the  respondent's  wife,  and  that  the  premises  were 
in  fact  being  used  for  the  purpose  of  private  premises,  and  not 
for  the  purpose  of  licensed  premises. 

It  was  contended  on  behalf  of  the  appellant  that,  inasmuch  as 

(1)  The  Licensing  Act,  1872  (3d  &  any  drunken  person,  be    shall    be 

36yict.c.94),  8. 13  I'^Ifanylioenaed  liable  to  a  penalty  not   exceeding 

person  permits  drunkenness  or  any  lor  the  first  offence  102.,  and  not 

violent,  quarrelsome,  or  riotous  con-  exceeding  for  the  second  and  any 

duot  to  take  place  on  his  premises,  subsequent  offence  20/." 
or  seUs  any  intoxicating  liquor  to 

Vol.  n.  1908.  3  8  2 
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1908  men  were  fonnd  drunk  on  licensed  premises,  althoogh  during 
Lawbok  the  time  when  such  premises  were  closed  according  to  law,  and 
EDMiKBoy.  although  they  may  have  been  there  as  private  guests  of  the 
respondent  and  his  wife,  their  mere  presence  on  the  premises  in 
a  state  of  drunkenness  was  evidence  upon  which  the  respondent 
should  be  convicted  of  permitting  drunkenness  contrary  to  the 
statute. 

It  was  contended  on  behalf  of  the  respondent  that  the  mere 
fact  that  private  guests  of  his  own  on  the  premises  during  (he 
time  such  premises  were  closed  according  to  law  were  drunk  did 
not  render  him  liable  to  conviction  for  permitting  drunkenness* 

In  the  absence  of  express  authority  to  shew  that  the  justices 
were  entitled  upon  such  facts  as  were  admitted  or  found  by  them 
as  hereinbefore  set  forth  to  convict  the  defendant  of  the  offence 
charged,  they  dismissed  the  information  and  at  the  request  of  the 
appellant  agreed  to  state  this  case. 

The  question  for  the  opinion  of  the  Ciourt  was  whether  the 
justices  upon  the  above  statement  of  facts  came  to  correct 
determinations  and  decisions  in  point  of  law,  and,  if  not,  what 
should  be  done  in  the  premises. 

Sitney^  for  the  appellant.  For  the  purpose  of  the  offence  of 
permitting  drunkenness  on  licensed  premises  under  s.  18  of  the 
Licensing  Act,  1872,  it  is  immaterial  that  the  alleged  offence 
took  place  at  a  time  when  the  premises  are  by  law  required  to 
be  dosecl,  nor  does  it  make  any  difference  that  the  drunken 
person  is  a  guest  and  not  a  customer  of  the  licensed  person  : 
Beg.  V.  Petty  (1) ;  Kessack  v.  Smith  (2) ;  Thompson  v.  McKenzie.  (8) 
Therefore,  on  the  facts  found  by  the  justices,  the  respondent 
should  have  been  convicted,  as  he  did  not  prove,  as  required  by 
8.  4  of  the  Licensing  Act,  1902,  that  he  took  all  reasonable  steps 
for  preventing  drunkenness  on  his  premises. 

E.  Shortt,  for  the  respondent.    Sect.  80  of  the  Licensing  Act, 

874,  provides  that  it  is  not  an  offence  for  a  licensed  person  to 

supply  drink  at  his  own  expense  to  his  private  friends  after 

(1)  [1897]  2  Q.  B.  33.  (2)  (1906)  7  F.  (J.O.)  75. 

(3)  [1908]  1  K  B.  906. 
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closing  hours,  and,  inasmuch  as  it  was  decided  in  Lester  v.  1908 
Torrens  (1)  that  a  licensed  person  who  was  found  drunk  on  his  lawson 
licensed  premises  after  closing  hours  was  not  liable  to  the  penalty  edminbon. 
imposed  by  s.  12  of  the  Act  of  1872,  it  follows  that  the  offence 
of  permitting  drunkenness  on  licensed  premises  is  not  committed 
if  bona  fide  guests  of  the  landlord  are  permitted  to  be  drunk  after 
closing  hours.  Lester  v.  Torrens  (1)  was  approved  of  in  Reg.  v. 
Pelly  (2),  where  the  defendant  had  been  convicted  under  s.  12  of 
having  been  found  drunk  on  licensed  premises,  and  the  convic- 
tion was  upheld,  although  the  defendant  was  found  drunk  on  the 
premises  after  closing  hours,  on  the  ground  that  the  defendant 
was  not  a  lodger  or  other  person  whose  presence  on  the  premises 
was  not  a  contravention  of  the  Act.  In  the  present  case  the  two 
men,  being  bona  fide  guests  of  the  respondent,  were  lawfully  on 
the  premises  after  closing  hours,  and  it  was  no  more  an  offence 
to  permit  them  to  be  drunk  at  that  time  than  it  would  have  been 
if  the  drunkenness  had  taken  place  on  private  premises.  In  the 
circumstances  of  this  case  the  Court  should  follow  Lester  v. 
Torrens  (1)  rather  than  Reg.  v.  Petty  (2)  and  Thompson  v. 
McKemie.  (8) 

[LoBD  Alvebstonb  C.J.  referred  to  Redgate  v.  Haynes.  (4)] 

LoBB  Alvbbstonb  C.J.  I  am  of  opinion  that  this  appeal  must 
be  allowed.  The  admitted  facts  are  that  after  closing  hours  the 
respondent's  wife  supplied  drink,  without  charging  for  it,  to  a 
number  of  persons,  and  that  two  of  the  persons  to  whom  drink 
had  been  thus  supplied  were  subsequently  found  drunk  on  the 
licensed  premises  at  1  a.m.  I  attach  no  importance  to  the  fact 
that  one  of  these  two  persons  had  entered  the  licensed  premises 
before  closing  time,  and  not  as  a  guest,  because  the  justices 
have  found  that  all  the  persons  who  were  supplied  with  drink 
after  closing  time  were  the  guests  of  the  respondent  or  his  wife. 
The  case  therefore  raises  again  the  question  whether  in  the  case 
of  offences  dealt  with  under  ss.  12  to  18  of  the  Licensing  Act, 
1872,  the  fact  that  the  alleged  offence  was  committed  after  closing 
hours  is  a  material  circumstance.    Reg.  v.  Petty  (2)  shews  that 

(1)  (1877)  2  a  B.  D.  403.  (3)  [1908]  1  K.  B.  905, 

(3)  [1897]  2  Q.  B.  33.  (4)  (1876)  1  a  B.  D.  89. 
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1908       a  person  who  is  found  drunk  on  lioensed  premises  after  closing 
Lawbon     hqurs  may  be  conyicted  under  s.  12,  and  we  held  in  Thompion 
Edmivson.   ^*  McKenzieil)  that   premises  do  not  cease  to  be   licensed 
^—-^^  premises  for  the  purpose  of  s.  18  merely  because  they  are 
^'^'        closed  to  the  general  public.    Sects.  14  and  15  relate  to  dis- 
orderly houses,  8.  16  to  harbouring  constables,  and  s.  17  to 
gaming,  and  s.  18  gives  power  to  exclude  drunken  persons  from 
licensed  premises.    In  all  these  sections  the  statute  is  dealing 
with  the  locus  in  quo,  and,  in  the  interests  of  public  order,  prohibits 
certain  things  from  being  done,  and  for  the  purpose  of  these 
sections  I  can  see  no  reason  for  drawing  a  distinction  between 
the  time  when  the  sale  of  liquor  is  lawful  and  when  it  is  pro- 
hibited.   If  it  is  an  ofiEence  to  allow  a  drunken  person  to  enter 
licensed  premises  after  closing  hours  it  is  equally  an  offence  to 
permit  drunkenness  on  the  premises  after  closing  hours.    The 
Scotch  case,  Kessack  v.  Smith  (2),  is  exactly  in  point,  and  supports 
the  view  which  I  have  expressed. 

For  these  reasons  I  think  the  justices  ought  on  the  facts  found 
by  them  to  have  convicted  the  respondent. 

BiGHAM  J.  I  am  of  the  same  opinion.  It  is  quite  inunaterial 
whether  the  two  men  who  were  found  drunk  on  the  respondent's 
premises  were  guests  or  nofc.  They  were  in  fact  drunk  on 
licensed  premises,  and  therefore  the  respondent  was  prima  facie 
guilty  of  the  offence  of  permitting  drunkenness  on  licensed 
premises,  and  no  attempt  was  made  under  s.  4  of  the  Licensing 
Act,  1902,  to  shew  that  the  respondent  took  any  steps  to 
prevent  it. 

Walton  J.  I  agree.  I  can  see  no  distinction  for  the  purpose 
of  the  argument  in  this  case  between  ss.  18  and  17.  Sect.  17 
makes  it  an  offence  for  a  licensed  person  to  suffer  any  gaming  to 
be  carried  on  on  his  premises ;  and  in  Hare  v.  Osborne  (8)  it  was 
held  that  a  licensed  person  who  permitted  his  private  friends  to 
play  cards  for  money  on  the  licensed  premises  after  closing  hours 
was  rightfully  convicted  under  s.  17.    It  seems  to  me  that  that 

(1)  [1908]  1  K  B.  906.  (2)  7  F.  (J.O.)  76. 

(3)^1876)  34L.T.  294. 
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case  is  directly  in  point  unless  there  is  some  distinction  between       1908 
the  two  sections,  and  I  can  find  none.  Lawsok 

Appeal  allowed.       Edminson. 

Solicitors  for  appellant :  Meredith,  Roberts  d  Mills,  for  W.  W. 
Moses,  Sunderland. 

Solicitors  for  respondent  i  A.B.  Sanders,  for  Wm.  Bell  db  Sons, 
Sunderland. 

F.  O.  R. 
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AXBTrRAJlOV—Award-^urudiiftion  of  ArH- 
tratari — Sale  of  Ooode  hy  deeeripHon — Award 
hated  on  Custom  tubeequently  found  not  to  emet 
— Cuttom  inooneiMtent  with  written  Contract. 

By  a  contract  in  writing  sellers  sold  to  buyers 
300  tons  of  rubber  "fair  quality  Banjermassin 
Jelutong  at  181,  lbs.  per  ton  ci.f.  Liverpool 
....  for  direct  shipment  from  the  East  or 
Straits  Settlements  to  Liverpool  .  .  .  ."  The 
contract  contained  an  arbitration  clause  in  the 
following  terras  :  **  Any  dispute  on  this  contract 
to  be  settled  by  arbitration  here  in  the  usual 
way.'*  On  arrival  at  Liverpool  the  buyers  refused 
to  take  delivery  on  the  ground  that  the  goods 
were  not  in  aooordance  with  the  contract  The 
dispute  was  referred  to  arbitrators,  who  found 
that  the  goods  were  not  in  accordance  with 
contract  but  must  be  accepted  by  the  buyers  at 
an  allowance  of  lOf.  per  ton.  The  award  was 
based  upon  the  existence  of  an  alleged  custom 
applicable  to  contracts  for  raw  material  to  be 
shipped  to  this  country,  to  the  effect  that  the 
buyers  should  accept  the  goods  with  an  allow- 
ance for  inferiority  of  quality,  where  that 
inferiority  was  in  the  opinion  of  the  arbitrators 
not  excessive  or  unreasonable.  Upon  a  motion 
by  the  buyers  to  set  aside  the  award,  the  Court 
directed  an  issue  to  determine  the  existence  of 
the  alleged  custom,  and  upon  the  trial  of  the 

T  2 


960 


INDEX. 


[1008] 


ASBITKATIOV— (v>ii^i«itf^. 

iBsae   the  alleged  custom  was   found   not   to 
exist  :— 

Hddy  that  the  arbitrators  had  no  jurisdiction 
to  deal  conclusively  with  the  question  of  the 
existence  of  the  custom  for  the  purpose  of  making 
their  award,  and  that,  as  the  custom  upon  which 
they  based  their  award  had  been  found  not  to 
exist  in  fact,  the  award  compelling  the  buyers  to 
accept  goods  not  in  accordance  with  the  written 
contract  was  bad  and  must  be  set  aside. 

HtUchetoH  T.  Eaton,  (1884)  18  Q.  B.  D.  861, 
discussed  and  followed.  In  re  North  Western 
Rubber  Compant  and  Huttenbaoh  ^  Co. 

C.A.907 

Friendly  society  —  Order  to  pay  costs — 

Jurisdiction — Ultra  Tires      •        •    4M 
See  Friendly  Sooiett. 

ABBITBAT0X8. 

See  under  Arbitration. 

■AStSSSXEVT— Rates. 

See  under  Rates. 

ATTACHMEHT  — Action  by  firm  —  Order  for 
discoyeiy^Refuaal  of  one  plaintiff  to 
obey — ^Application  by  co-plaintiff  for 
attachment— Jurisdiction  -  -  679 
See  Practice.    1. 

AYE&A0S— General  ayerage— Injury  to  ship — 
Damage  to  cargo— Practice  of  average 

adjusters MS 

See  Shipping.    4. 
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Act saa 

See  8ubp(ENA  duces  tecum. 

BAirX  OF  ZVOLAND  —  Transfer  of  stock  — 
Personation  of  holder — Identification  of 
transferor  by  stockbroker— Effect  of 
transfer — Obligation  of  Bank  to  replace 

stock 908 

See  India  Stock. 

BAMKSK-^Bmdem»^Order  far  Inspection  of 
Booke — Juriedu^ian  of  MAgietrate  —  BamJterif 
Books  Emdenee  Act,  1879  (42  Vict.  e.  11),  u.  7, 
10. 

A  magistrate  before  whom  criminal  proceed- 
ings are  being  taken  has  power  to  make  an 
order  under  s.  7  of  the  Bankers*  Books  Evidence 
Act,  1879,  for  the  prosecutor  to  inspect  and  take 
copies  of  entries  in  the  books  of  a  bank  at  which 
the  defendant  keeps  an  account.  The  Kino  v, 
KiNOHORN BiT.  Ct.  949 

BAHKBBPTCT  — j^anibrifp^cy  Notice —  County 
Qmrt  Judgment — Form  of  Notice— Qmnty  Courts 
Act,  1888  (51  4*  62  Vict.  c.  43),  #.  10^— County 
Court  Rules,  1903  and  1904,  Order  xxiiL,  r.  2; 
Appendix,  Form  161  —  Bankruptcy  Act,  1883 
(46  4-  47  Vict.  0.  62),  «.  4,  sub-s.  I  (j^—Bank^ 
ruptcy  Mules,  1883, 1890,  r.  136  (1.);  Appendix, 
Form  6« 


BAVKBUPTOT— A^NtifiiMiI. 

Where  a  bankruptcy  notice  is  founded  on  a 
county  court  judgment  it  must  require  payment 
of  the  judgment  debt  to  the  registrar  of  the 
county  court  in  accordance  with  the  terms  of  the 
judgment ;  and  a  bankruptcy  notice  in  the  otdi- 
nary  form  requiring  payment  to  the  creditor  is 
bad.  The  bankruptcy  notice  must  also  cootain 
a  statement  of  the  address  of  the  creditor.  In  re 
A  Debtor,  484  of  1908    -  -    C.  A.  999 

8. Bankruptcy  Notice  — IrregularUy — 

Bankruptcy  Act,  1883  (46  J^  47  Vict.  c.  62),  t.  4, 
subs.  1  (jg). 

A  bankruptcy  notice  headed  "  Bx  parte 
P.  and  S.  trading  as  the  H.  Brick  Company  ** 
required  the  debtor  to  pay  to  P.,  of  dec,  and  S., 
of  ftc ,  giving  their  private  addresses,  602.  odd, 
the  balance  due  on  a  final  judgment  obtained  by 
them  against  the  debtor,  unless  (among  other 
alternatives)  he  satisfied  Uie  Court  that  he  had  a 
counter-claim,  set-off,  or  cross-demand  against 
**  the  said  P.  and  S.  tradingas  the  H.  Brick  Com- 
pany" which  equalled  or  exceeded  the  sum 
claimed  by  them  and  which  could  not  have  been 
set  up  in  the  action.  The  judgment  was  obtained 
by  the  creditors  in  their  trading  capacity  : — 

Held  by  Cosens-Hardy  M.R.  and  Kennedy 
L.J.  (Buckley  L J.  dissenting),  that  the  notice 
was  calculated  to  embarrass  the  debtor,  inasmuch 
as  it  did  not  follow  the  terms  of  the  judgment, 
and  that  it  ought  to  be  set  aside. 

Semble,per  Kennedy  L.J. :  Where  judgment 
has  been  obtained  for  a  partnership  debt  by  two 
persons  trading  as  a  firm,ia  proper  form  of  bank- 
ruptcy notice  would  be  "  Pay  to  A.  and  B.  trading 
as  du3.  or  to  either  of  them.*^  In  re  A  Judg- 
ment Debtor,  630  of  1908      -       -   0.  A.  474 

8. Bankruptcy  Notice —  Validity — MiS' 

take  in  Amount  of  Interest— Formal  befeet-- 
Bankruptcy  Act,  1883  (46  4*  47  Txet.  c.  62),  «.  4, 
suh'S.\(ji)\  «.  143,fM&-«.  1. 

A  bankruptcy  notice  required  payment  of  a 
certain  sum  as  being  the  balance  claimed  to  be 
due  on  a  final  judgment.  In  the  margin  di  the 
notice  there  was  a  statement  of  how  the  balanoe 
was  arrived  at,  namely,  debt  so  much,  interest  so 
much,  amount  credited  to  debtor  so  much.  It 
appeared  that  the  interest  was  wrongly  calcu- 
lated and  that  the  notice  claimed  1/.  6«.  6i{.  in 
excess  of  the  amount  due  from  the  debtor  : — 

Held,  that  the  mistake  in  the  amount  of 
interest  was  not  a  formal  defect  or  irregularity 
which  could  be  remedied  under  s.  143  of  tfa« 
Bankruptcy  Act,  1883,  and  that  the  bankruptcy 
notice  was  bad. 

In  re  Bates,  (1887)  4  Morr.  192,  considered. 
In  re  A  DEBTOR,  478  OF  1908    -        -    C.  A.  684 

4. Distress  for  Benir^Lessee  adjudicated 

Bankrupt  the  tame  Bay — Judicial  ait  —  6bM- 
mencement  of  Bankruptcy — Bankruptcy  Act, 
1883  (46  ij*  47  Vict.  e.  62),  ss.  42, 43. 

By  virtue  of  s.  43  of  the  Bankruptcy  Act, 
1883,  the  bankruptcy  of  a  debtor  commences  **at 
the  time  of  the  act  of  bankruptcy  being  com- 
mitted on  which  a  receiving  order  is  made 
against  him,'*  that  is  to  say,  at  the  actual 
moment  of  the  day  when  the  act  of  bankruptcy 
is  committed. 
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Where,  therefore,  a  diebtor  presented  his  own 
petition  at  12.50  P.M.  on  October  23, 1907,  and 
consented  to  a  receiving  order  and  an  immediate 
order  of  adjudication  being  made  against  him  : — 
Heldf  that  his  bankruptcy  commenced  at  the 
moment  of  time,  i.e.,  12.50  p.m.,  when  he  pre- 
sented his  petition,  notwithstanding  that  the 
order  of  adjudication,  being  a  judicial  act,  woold 
otherwise  have  operated  from  the  earliest  hour 
of  that  same  day.  In  re  Bumpus.  Hx  parte 
White BighamJ.  880 

6.  Landlord  and  Tenant — Ditclaimerof 

Zeaee  o/Plct  of  Land — Mortgage  by  Demise  of 
Portiom  of  Plot — Order  vetting  in  Mortgagees 
whole  Plot  including  Ptrrtion  not  mortgaged — 
Bankruptcy  Act,  1883  (46  ^  47  Vict.  c.  52), 
#.  55,  sub'S,  6. 

The  lessee  of  a  plot  of  land  subject  to  a  rent 
of  1502.  a  year  mortgaged  by  sub-demise  four 
portions  of  the  plot  to  four  different  mortgagees 
by  separate  mortgages.  He  did  not  moit^ge 
the  remaining  portion  of  the  plot  nor  deal  with 
it  in  aDy  wa^.  He  subsequently  became  bank- 
rupt, and  his  trustee  in  bankruptcy  disclaimed 
the  lease.  The  four  mortgagees  appointed  a 
trustee  of  their  interests  under  the  mortgages, 
and  he  applied  to  a  county  court  judge  on  their 
behalf  for  an  order  vesting  in  him  as  trustee  for 
them  all  the  rights,  interest,  and  title  of  the 
bankrupt  under  the  lease,  including  the  portion 
of  the  plot  not  mortgaged,  subject  to  the  rent, 
covenants,  and  conditions  contained  in  the  lease. 
The  county  court  judge  made  the  order.  The 
applicant  was  solvent,  and  no  suggestion  was 
made  that  he  was  not  a  proper  person  to  be 
appointed  trustee  by  the  mortgagees : — 

Held,  that  the  vesting  order  was  rightly 
made.    In  bb  Holmes.    Ez  paste  Ashwobth 

DlT.  Ct.  818 

6. Partnership  —  Breach   of  Trust  — 

Director  of  Company  and  Member  of  Partnership 
— Misappropriation  of  Company'' s  Assets — Proof 
in  respect  of  distinct  Ofntraets-— Joint  and  several 
Contract— Vdnt  end  separate  Proof— Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  Sehed.  if., 
r.  18. 

Where  one  member  of  a  firm,  being  an 
express  trustee,  wrongfully  concurs  in  a  mis- 
appropriation by  the  firm  of  the  trust  fand, 
proof  may  be  allowed  against  both  the  joint 
estate  of  the  firm  and  the  separate  estate  of  the 
de&ulting  trustee ;  and  the  fact  that  the  trust 
fund  properly  came  in  the  first  instance  into  the 
hands  of  the  firm  for  a  specific  purpose,  which 
the  firm  omitted  to  fulfil,  makes  no  difference 
in  this  respect ;  neither  does  it  make  any  differ- 
ence that  the  trust  was  not  express  and  that  the 
member  of  the  firm  had  not  originaUy  possession 
of  the  trust  fund. 

The  same  principle  must  also  apply  to  every 
case  in  which  there  is  a  fiduciary  rdationship 
resting  upon  contract,  such  as  that  of  a  promoter, 
agent,  or  director  of  a  company. 

In  re  Parkers,  (1887)  19  Q.  B.  D.  84,  followed 
and  approved.     In  be  P.  Maofadyen.     Kz 

PAETE     YlZIANAGABAM     MINING     COMPANY, 

Limited C.  A.  817 
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7. Post-nuptial   Settlement — Purchaser 

for  valuable  Consideration — Refraining  from 
Divorce  Proceedings  —  "  Purchaser  "  —  Bank- 
ruptcy  Act,  1883  (46  Jc  47  Vict.  c.  52),  *.  47. 

In  order  to  constitute  a  person  a  "  purchaser  " 
for  valuable  consideration  within  the  exception 
mentioned  in  s.  47  of  the  Bankruptcy  Act,  1883, 
it  is  not  necessary  that  either  money  or  physical 
property  should  be  given  ;  the  release  of  a  right, 
or  tne  compromise  of  a  claim,  may  be  suflScient 
to  constitute  a  person  a  "  purchaser  "  within  the 
meaning  of  that  section. 

A  post-nuptial  settlement  of  his  own  property 
executed  by  a  bankrupt  within  two  years  of  his 
bankruptcy  in  favour  of  his  wife  and  children, 
in  consideration  of  the  wife  refraining  from 
taking  proceedings  against  him  in  the  Divorce 
Court  :— 

Meld  by  Cozens- Hardy  M.R.  and  Fletcher 
MonlLon  L.J.  (Buckley  L.J.  dissenting),  to  be 
within  the  exception  mentioned  in  s.  47,  and 
valid  against  the  trustee  in  bankruptcy.  In  re 
Pope.    Bx  parte  Biokbjsk       -       -    0.  A.  169 

Seizure  of  goods  under  credit  agreement — 

Mutual  dtfdings— Set-off      -        -      64 
See  Bill  of  Sale. 

BAHKBITPTCT  BtlLBB,  1888,  1890,  r.  186  (4); 
APPOrDIX,Fonii6    -       -        -    699 
^Sm'Bankbuptgy.    1. 

SABJU8TEB-- Bevising  barrister. 
See  under  Pabliament. 

BXTTDro.    See  under  Gaming. 

BILL  07  C08T8— Solicitor. 

See  under  Solioitob. 

BILL  07  LABIire— InaccessibiUty  of  port  of 
discharge  on  account  of  ice  -  •  888 
See  Shipping.    1. 

Limitation  of  shipowner's  liability — Loss 

due  to  shipowner's  negligence      -    686 
See  Shipping.    2. 

BILL  07  8ALB — Licence  to  take  Possession — 
Carrier*s  Lien  —  Agreement  giving  Credit  to 
Trader  for  Carriage  of  Goods  sulHect  to  Preser- 
vation of  Lien  —  Possession — Goods  on  Land  in 
Tenancy  of  Owner — Seizure  of  Goods  under  Credit 
Agreement  —  Trespass  —  Bankruptcy  —  Mutual 
Dealings— Set-off— BUls  of  Sale  Act,  1878  (41  <f> 
42  Vict.  c.  31),  s.  i— Bankruptcy  Act,  1883  (464- 
47  Vict.  c.  52),  s.  38. 

A  railway  company  by  a  tenancy  agreement 
terminable  at  a  month's  notice  by  either  party 
let  to  a  coal  merchant  certain  land  at  a  yearly 
rental  for  the  purpose  only  of  stacking  coal 
unloaded  from  trucks  on  the  company's  railway 
sidings.  The  demised  land  adjoined  the  sidings 
and  was  within  the  company's  railway  yard,  the 
ntes  of  which  were  dosed  during  the  night. 
By  an  agreement,  called  a  ledger  agreement, 
between  the  company  and  the  coal  merchant, 
the  company  agreed  to  open  in  their  ledger  a 
monthly  credit  account  with  the  coal  merchant 
for  the  carriage  of  ooal  upon  condition  that  they 
should  have  a  continual  lien  upon  all  waggons 
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and  goods  oonveyed  on  tbeir  line,  or  which 
Bhoald  be  at  any  time  upon  the  railway  or  upon 
any  ground  rented  from  the  company,  for  all 
rates  and  charges  payable  to  the  company,  the 
latter  to  be  at  liberty  to  sell  and  dispose  of  any 
BQch  waggons  and  goods  to  satisfy  the  lien  ;  and 
the  company  reserved  the  right  to  close  the 
aoconnt  upon  giving  one  day's  notice  of  their 
intention  so  to  do.  The  account  being  in  arrear, 
the  company  gave  notice  and  closed  the  account 
and  took  possession  of  the  coal  in  the  trucks  in 
the  sidings  and  the  coal  on  the  demised  land. 
The  coal  merchant  was  shortly  afterwards  adjudi- 
cated bankrupt.  His  trustee  in  bankruptcy 
brought  an  action  against  the  company  for 
trespass  and  for  the  value  of  the  coal,  which 
had  been  sold  after  the  bankruptcy  by  con- 
sent of  the  parties,  alleging  that  the  ledger 
agreement  was  a  bill  of  sale  and  void  for  non- 
registration. The  company  denied  liability 
and  claimed  under  s.  88  of  the  Bankruptcy 
Act,  1863,  to  set  off  a  sum  admittedly  due 
to  them  by  the  bankrupt  for  the  carriage 
of  coal  against  any  sum  they  might  be  held 
liable  to  pay  in  the  action.  Phillimore  J., 
[1908]  1  K.  B.  195,  held  (1.)  that  the  ledger 
agreement  was  not  a  bill  of  sale  and  that  the  action 
failed ;  (2.)  that,  assuming  the  trustee  could 
have  recovered,  the  company  would  have  had  no 
right  of  set-off.  The  trustee  appealed  so  far  as 
the  decision  related  to  the  coal  on  the  demised 
land,  and  the  company  lodged  a  cross-noUoe  of 
appeal  as  to  set-off  : — 

ffeldf  (1.)  by  Cozens-Hardy  M.R.  and  Buck- 
ley  L J.  (Fletcher  Aioulton  L.J.  dissenting),  that 
the  coal  on  the  demised  land  was  at  the  date  of 
seizure  in  the  possession  of  the  bankrupt,  and  that 
the  company's  common  law  lien  for  carriage  had 
ceased,  and  consequently  that  the  ledger  agree- 
ment qua  that  coal  was  a  bill  of  sale,  bdng  either 
a  licence  to  take  possession  or  an  agreement  con- 
ferring a  right  in  equity  to  the  coal  or  a  charge 
or  security  thereon  ;  (2.)  that  at  the  date  of  the 
receiving  order  the  right  of  the  bankrupt  was  a 
right  to  a  return  of  the  coal  and  the  right  of  the 
company  was  a  right  to  money,  and  that  these 
two  claims  could  not  be  set  off  under  s.  B8  of  the 
Bankruptcy  Act,  1883.  Trustee  of  Lobd  v. 
Qbeat   Bastbbn  Railway   Company 

0.  A.  64 

BOOKS^Banker— Order  for  inspection  of  books 
— Jurisdiction  of  magistrate— Bankers' 
Books  Evidence  Act  -  -  -  949 
See  Banker. 

BSXAOH  07  COHTSAOT. 

See  under  Comtbaot. 

BBXACE  OF  TBT7ST. 

See  under  Trustee. 

BBEACH  07  WABSAHTT— Contraband  of  war 
See  Insurance  (Marine).  S04 

VKEAJ^—Sale  othei'tviee  thun  by  Weight— Bre€td 
Act,  1836  (6^7  WUU  4,  e,  87);  #.  4. 

Although  it  is  not  necessary  in  order  to  con- 
stitute a  sale  of  bread  by  weight  within  the 
meaning  of  s.  4  of  the  Bread  Act,  1836,  that  the 
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bread  should  be  weighed  at  the  rery  instftni  of 
sale,  it  must  be  weighed  at  a  time  before  and 
with  reference  to  the  sale. 

The  respondent  weighed  a  loaf  which  then 
weighed  2  lbs.,  but  placed  the  loaf  aside  for  con- 
sumption  in  his  own  household.  Twelve  hoars 
later  the  loaf  was,  by  mistake,  sold  by  tiie  leapoD- 
dent's  brother-in-law,  acting  on  his  behalf.  At  the 
time  of  the  sale  the  loaf  was  not  weighed,  and 
in  fact  was  1^  ozs.  under  2  Ibs^  the  leas  in  weight 
being  due  to  evaporation  which  had  taken  place 
since  it  was  weighed  twelve  hours  previoualy  : — 

Hdd,  that  the  loaf  had  not  been  sold  by 
weight  within  the  meaning  of  a.  4  of  the  Bread 
Act,  1836,  inasmuch  as  there  had  been  no  weigh- 
ing with  reference  to  the  sale,  and  that  the 
respondent  had  therefore  oonmiitted  an  offence 
under  the  section. 

Cox  V.  Bleinee,  [1902]  1  K.  B.  670,  explained. 
Mattikson  v.  Binley       -       -     SiT.  Ct.  SH 
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■Bight  of,  to  indemnity  from  client— 
— Contract  made  by  broker  not  in 
accordance  with  authority  given  -  §14 
See  Stock  Szchanob. 


BiniiDni0— London  Building  Acts. 
See  under  London. 


GAVAL — Railway  and  canal  traffic — ^Increase  of 
rates — Reasonableness  ...  765 
See  Railway. 

CABBIBB— Lien— Bill  of  sale— Bankruptcy- 
Mutual  dealings — Set-off  -  -  M 
See  Bill  of  Sale. 
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E.  B.  910. 

Affirmed  by  G.  A.  -  [1908]  8  X.  B.  504 

—  Yorkehire  Provident  Life  Aituranoe  Co.  v. 

Gilbert,  ri896l  2  Q.  B.  148. 
Discussea  and  followed  by  C.  A.  Abnold 
k  Butler  v.  Bottomlet 

[1906]  9  X.  B.  161 

Zich  y.  London    United   Tramway i.    Id,, 

[1908]  1  K.  B.  611. 

Affirmed  by  G.  A.       [1908]  8  X  B.  186 

GHABTKRPAXTT--Shipping. 
See  under  Shippinq. 
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See  Employer  and  Workman.  1. 
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See  Mime. 
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See  under  Infant. 
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See  under  Weights  and  Msasureb. 
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Sre  under  Mine. 
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See  Bankruptot.    6. 
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See  under  Tramwatb. 

Water  company. 

See  under  Water  Gompant. 

COXPXXBATIOX- Lands  Glauses  Acts. 

See  under  Lands  Glauses  Acts. 

Licensing  Acts. 

See  under  LICENSING  A0T8. 
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See  Arbitration. 

Stock  Exchange — Eight  of  broker  to  in- 

demnity from  client  ...  61i 
See  Stock  Exchange. 

COAVICTIOV  —  Eyidence  of  accomplice  —  Ab- 
sence of  corroboration  —  Omission  of 
judge  to  caution  jury  —  Effect  of  on 

conviction 680 

See  Griminal  Law.    2. 

COBBOBOBATIOV— Evidence  of  accomplice- 
Absence  of  corroboration— Omission  of 
judge  to  caution  jury — Effect  of   on 

conviction 660 

See  Griminal  Law.    8. 

C08T8—  Friendly  society  —  Arbitration  under 
rules— Order  to  pay  costs — Jurisdiction 
See  Friendly  Society.  466 

Judgment  signed  for  too  large  an  amount— 

Amendment — ^AccidentiU  slip  -  410 
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Order  for  payment  of  costs  of  divorce  pro- 

ceedings— Mode  of  enforcing  order- 
Action   in    King^s    Bench    Division — 

Jurisdiction 860 

See  Divorce. 

Solicitor. 

See  under  Solicitor. 

GOUirSSL  —  Solicitor  —  **  Disbursements"  — 
GounseFs  fees— Fees  not  paid  before 
delivery  of  bill — Taxation  -  -  610 
See  Solicitor.    1. 

COITHTT  OOJnLT-'Exeoution^JEjuitablelnterett 
in  Zdind— Appointment  of  Receiver — Practice — 
Judioatttre  Act,  1878  (86  f  37  Viet.  e.  66).  s.  89. 
Under  s.  89  of  the  Judicature  Act,  1873,  a 
county  oourt  has  power  to  appoint  a  receiver  by 
way  of  execution  against  equitable  interests  in 
land.    The  King  «.  Selfe       -      Bly.  Ct.  181 
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OOUXTY  OOJJN'-eonHnued. 

8. EKeeuHon-^Warramt  mnt  to  Fwreign 

Court — Binding  the  Property  in  Goods  of  Exoou- 
Hon  Debtor — TUns—Praet^ee^Cowity  Qmrtt 
Act,  1888  (51  4^  62  Viot.  c.  43),  «.  168— iSbZ^  of 
Goods  Act,  1898  (66  ^  67  Viot,  o.  71),  s.  26. 

Where  a  warrant  of  execution  against  the 
goods  of  a  jadgment  debtor  has  been  issued  oat 
of  a  county  court  and  is  sent  by  the  high  bailiff 
of  that  court  under  s.  168  of  the  Ck>unty  Courts 
Act,  1888,  to  the  registrar  of  another  county 
ooart  for  execution  against  the  ffoods  of  the 
jadgment  debtor  then  within  the  jurisdiction  of 
that  other  court,  the  time  from  which  the  writ 
of  execution  binds  the  property  in  those  goods 
of  the  judgment  debtor  imder  s.  26  of  the  Sale 
of  Goods  Act,  1898,  is  the  time  at  which  the 
warrant  of  execution  is  issued  by  the  registrar 
of  that  other  court  to  the  high  bailiff  of  that 

court.  BiBSTALL  CANDLE  COMPAHT  V.  DANIXLB  ; 

Saundbbs,  Claimant        •       •    JHt.  Ct.  854 

Bankruptcy  notice — County  court  judg- 
ment— Form  of  notice  -  -  688 
See  Bankbuptoy.    1. 

Distress— Exempted  goods — Implements  of 

trade -118 

Sue  DISTBE96. 


Licensing  Acts — Appeal    - 
See  LiOBNSiNO  Acts.    1. 


88 


OOlTirrT  OOVBT  BULE8,  1908  and  1904, 
Order  XXTTT.,  r.  8 ;  Appendix,  Form 
161 698 

See  Bankbuptot.    1. 


oanmrAL  appxal  bulbs,  loos,  r.  9 

See  Cbihinal  Appeal.    3. 


468 


CBIIQBAL  IaA^  ^Appeal — CowBiction  involving 
^^  no  substantial  I^oarriage  of  Justice^**  Meaning 
of— Power  of  Court  to  find  Facts — Criminal 
Appeal  Act,  1907  (7  Edto.  7,  o,  2H),  #.  4,  sub-s,  1. 

On  the  trial  of  an  indictment  for  manslaughter 
there  was  evidence  that  the  prisoner  had  inflicted 
injuries  upon  the  deceased  more  than  a  year  and 
a  day  before  the  date  of  the  death,  and  also 
certain  further  injuries  within  that  period  which 
tended  to  accelerate  the  death.  The  judge 
directed  the  jury  that  they  might  find  the 
prisoner  guilty  even  if  they  thought  that  the 
death  was  wholly  caused  by  the  earlier  injuries. 
The  jury  convicted  the  prisoner. 

By  s.  4,  sub-s.  1,  of  the  Criminal  Appeal  Act, 
1907,  ''The  Court  may,  notwithstanding  that 
they  are  of  opinion  that  the  point  raised  in  the 
appeal  might  be  decided  in  favour  of  the  appel- 
lant, dismiss  the  appeal  if  they  consider  that  no 
substantial  miscarriage  of  justice  has  actually 
occurred.'* 

Upon  an  appeal  against  the  conyiction  on  the 
ground  of  misdirection  :— 

Held  that,  although  upon  a  proper  direction 
the  jury  would  prol»bly  have  found  that  the 
later  injuries  accelerated  the  death,  as  it  was  not 
certain  that  they  would  have  done  so,  and  as  the 
Ooart  were  not  entitled  under  the  above  section 
to  sabstitutethemselTes  for  the  jury  and  find  the 
facts  necessary  for  conviction,  they  could  not 


GBmniAL  UCW^continiuod, 
say  that  there  had  been  no  substantial  miscarriage 
of  justice,  so  as  to  entitle  them  to  dismiss  the 
appeal  upon  that  ground.    The  Kino  v.  Dyson 

C.  C.  A  454 

8. Appeal — Evidence   of  Accomplice  — 

Absence  of  Onroboration — Omission  of  Judge  to 
oaution  Jury — Effect  of  on  Conviction, 

Where  a  prisoner  is  convicted  upon  the  un- 
corroborated evidence  of  an  accomplice  the  Court 
of  Criminal  Appeal  may  quash  the  conviction  if 
the  judge  at  the  trial  omitted  to  caution  the  jury 
against  convicting  upon  such  evidence.  The 
Kino  v,  Tate      -       -       -       -    C.  C.  A.  690 

8.  Appeal  —  Order  for  JRestitution  of 

Stolen  Property — Appeal  by  Personagainst  whom 
Order  made— Criminal  Appeal  Act,  1907  (7 
Edw,  7,  c.  23),  s,  6,  subs.  2  ;  Criminal  Appeal 
Rules,  1908,  r.  9. 

Where  upon  a  conviction  an  order  for  the 
restitution  of  stolen  property  has  been  made  by 
the  Court  of  trial,  although,  upon  an  appeal  by 
the  convicted  person  to  the  Court  of  Criminid 
Appeal,  the  person  afiiainst  whom  the  order  of 
restitution  has  been  made  has,  in  the  event  of 
that  Court  proposing  of  its  own  motion  to  annul 
or  vary  that  onier,  a  right  to  be  heard  under  r.  9 
of  the  Criminal  Appeal  Rules,  1908,  he  has  no 
right  himself  to  initiate  an  appeal  against  the 
order.    The  Kino  v.  Elliott      -    CCA.  498 

4. Cruelty  to    Children  —  Custody   of 

Child — Parent  living  apart  from  Wife — Wilful 
Neglect  of  Child  in  Manner  likely  to  cause 
unnecessary  Suffering  or  Injury  to  Health — 
Omission  of  Parent  to  send  any  Part  of  Earnings 
for  Support  of  Child— Prevention  of  Cruelty  to 
Children  Act,  19u4  (4  Edw.  7,  o.  15),  s.  1, 
sub'S.  1. 

A  parent  cannot,  by  leaving  his  wife  and 
living  apart  from  her,  divest  himself  of  the 
cust(3y  of  his  child  so  as  to  free  himself  from 
liability  to  conviction  for  an  offence  under  s.  1 
of  the  Prevention  of  Cruelty  to  Children  Act, 
1904  ;  and  if  so  while  living  apart  from  his  wife 
he  wilfully  neglects  his  child  in  a  manner  likely 
to  cause  it  unnecessary  suffering  or  injury  to  its 
health,  he  will  be  guilty  of  a  misdemeanour  under 
the  section. 

The  mere  omission  of  the  parent  to  pay  any 
part  of  his  earnings  towards  the  support  of  his 
child  may  constitute  wilful  neglect  within  the 
meaning  of  the  section.     The  Kino  r.  Connoe 

C  C  B.  89 

5. Indiotment — Amendment  of  Count — 

Substitution  of  Allegation  of  Fraud  for  False 
Pretences— Criminal  Procedure  Act,  1851  (14  Jf' 
16  Vict.  c.  100),  s.  I— Debtors  Act,  1869  (32  4* 
33  Viot.  c.  62),  «.  IS,  subs.  1. 

There  is  no  power  to  amend  an  indictment 
containing  a  count  which  charges  the  prisoner, 
under  s.  13,  sub-s.  1,  of  the  Debtors  Act,  1869, 
that  in  incurrinff  a  debt  he  obtained  credit  by 
false  pretences,  by  striking  out  the  allegations 
of  false  pretences  from  the  count,  and  insertinv 
therein  an  allegation  that  the  prisoner  incurred 
the  debt  by  means  of  fraud.  The  Kino  v. 
Benson 0. 0.  B.  870 
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CBVSLTT  TO  CHUDBBV  —  Custody  of  child 
—Wilful  neglect  -  ...  86 
See  Cbiminal  Law.    4. 

CirSTODY  — Cruelty  to  children  —  Cuatody  of 
child— Wilful  neglect  ...  26 
See  Cbiminal  Law.    4. 

C1T8T0X — Sale  of  goods  by  description— Award 
based  on  custom  subsequently  found 
not  to  exist — Custom  inconsistent  with 
written  contract  ...  907 
See  Arbitration. 

BAXAGE   AHD    DAXAOES  —  Dog,  savage — 
Liability  of  owner— Intervening  act  of 
third  person — Remoteness  of  damage 
See  Doo.  826 

Plants    in   adjoining   land.   Damage  to — 

Creosote  used  in  paving  road        -      14 
See  Tramways. 

Shipping. 

See  under  SHiPPiNa. 

Workmen's  compensation. 

See  under  Employer  and  Workman. 

DEBT  —  Acknowledgment  —  Part  payment  by 
cheque  —  Implied  promise  to  pay 
balance  of  debt — Date'  when  promise 

impired 664 

See  Limitations,  Statute  op. 

Judgment    debt — Order   for  payment  by 

instalments— Execution— Necessity  for 

leave 699 

See  Practicr.    4. 

DXBT0X8  ACT  —  Indictment  —  Amendment  of 
count  —  Substitution  of  allegation  of 
fraud  for  false  pretences  -  -  270 
See  Criminal  Law.    5. 

Judgment   debt  —  Order  for  payment  by 

instalments — Execution — Necessity  for 

leave 699 

See  Praotiob.    4. 

JiXFAXkTlOlX—Libel-^Personal  Immttationr— 
Plea  of  Fair  Comment — Meaning  and  Effect  of 
— Mutdireotion — New  Trial, 

In  an  action  for  libel  based  upon  articles 
published  in  the  defendants'  newspaper  the 
plaintiff  alleged  that  the  articles  imputed  to  him 
improper  conduct  in  the  dischurge  of  his  duties 
as  deputy  returning  officer  at  a  municipal 
election.  The  defendants  pleaded  justification 
and  fair  comment.  At  the  trial  the  judge 
directed  the  jury  that  if  they  found  the  state- 
ments in  the  articles  to  be  libeUous  and  the  facts 
truly  stated,  then  the  question  for  them  would 
be  whether  the  comment  was  bona  fide  and  fair, 
or  whether  it  tended,  as  alleged,  to  charge  the 
plaintiff  with  improper  conduct.  No  separate 
questions  were  left  to  the  jury,  and  they  returned 
a  general  verdict  for  the  plaintiff  with  damages. 
Upon  an  application  for  a  new  trial : — 

Held  by  the  Court  of  Appeal,  that  the 
question  of  fair  comment  had  not  been  pro- 
perly left  to  the  jury  as  a  separate  issue,  and 


DXFAMATIOV— ^aaeifiiMtl. 

that  there  must  be  a  new  trial  op  the  ground  of 

misdirection. 

Dakhyl  ▼.  Lahouehsre,  H.  L.  (E.),  [1908]  S 
K.  B.  .H25,  n.,  applied.  Hunt  r.  Star  News- 
paper Company,  Limited  -       •       G.  A.  606 

S. Libel — Pergonal  Imputation — Plem  tf 

Fair  Comment— New  Trial. 

Appeal  from  a  decisicKi  of  the  Court  o< 
Appeal,  setting  aside  a  verdict  and  jndgmeat 
for  lOOOZ.  in  favour  of  the  appellant  (the 
plaintiff  in  the  action)  and  ordering  a  new  triaL 

The  appellant  was  a  doctor  of  medicine,  a 
bachelor  of  science,  and  a  bachelor  of  arts  in  the 
UniTersity  of  Paris ;  and  he  had  since  August, 
1902,  practised  as  a  doctor  in  Kensingtoo, 
specializing  in  the  treatment  of  disfsfwea  of  the 
ear,  nose,  and  throat. 

The  respondent  was  the  editor  and  proprietor 
of  the  newspaper  called  Irutk.  In  the  issoe  of 
that  paper  dated  April  2,  1903,  he  had  published 
the  following  paragraph  relating  to  the  appe- 
lant : — 

^'Sundry  inquiries  haTe  reached  me  doring 
the  last  week  or  two  respecting  one  Dr.  H.  N. 
Dakhyl,  of  178,  Holland  Boad,  Kensington,  who 
appends  to  his  name  the  symbols  '  B.Sc.,  B.A^ 
M.D.,  Paris,  &c.,'  and  describes  himself  as  'a 
specialist  for  the  treatment  of  deafness,  ear,  noK, 
and  throat  diseases.*  Possibly  this  gentleman 
may  possess  all  the  talents  which  his  alleged 
foreign  degrees  denote,  but,  of  course,  he  is  not  a 
qualified  medical  practitioner,  and  he  happens  to 
be  the  late  *  physician  '  to  the  notorious  Drouet 
Institution  for  the  Deaf.  In  other  words,  he  is 
a  quack  of  the  rankest  species.  I  presume  that 
he  has  left  the  Drouet  gang  in  order  to  cany  on 
a  *  practice'  of  the  same  class  on  his  own 
account,  and  probably  he  is  well  qualified  to 
succeed  in  that  peculiar  line." 

Appeal  dismissed  and  judgment  of  Court  of 
Appeal  affirmed.  Daehtl  v,  Labouohsee, 
(March  H,  1907),  H.  L.  (B.) 

[1806]  8  K.  B.  665,  n. 

Discoveiy — Libel  —  Justification — Particu- 
lars of  justification — AUogations  of  mis- 
conduct —   Inspection    of    plaintiffs^ 

books 161 

See  Practice.    2*. 

DIEECTOE— Company. 

See  under  Oompant. 

'DI8Bint8EME]rT6"  —  Solicitor  —  Counsel's 
fees — Fees  not  paid  before  deliYeiyof 
bill—Taxation  .  -  -  -  610 
See  Solicitor.    1. 

DUGLAIKEE—Trustee  in  bankruptcy  —  Order 
vesting  in  mortgagees  whole  plot  oi 
land  including  portion  of  plot  not  mort- 
gaged   616 

See  Bankruptcy.    5. 

DieCOYEET— Libel— Justification—  Particulars 
— Allegations  of  misconduct — Inq)ec- 
tion  of  plaintiffs'  books  -  -  161 
iS^  Practice.    2.    . 
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Order  for  disooTerj^Befaaal  of  one  co- 

pUintiff  to  obey— Attachment  -  679 
See  PsAOTiOB.    1. 

BI8ZA8E — Workmen's  compensation. 

Sm  under  Employer  and  Wobkhak. 

SLBSOLITTIOV— Poor  law— Dissolution  of  union 
— Consent  of  guardians  -  -  868 
See  Local  GovBBNMSirT. 

DI8TRE88  —  Exempted  Goods  —  Implement*  of 
Trade—Law  of  Dlttreu  Amendment  Aet,  1888 
(51  4-  62  Vict,  e,  21),  #.  i-^Qmnty  OmrU  Act, 
1888  (51  ^  52  Vict.  c.  43).  #.  147. 

A  commercial  traveller,  who  was  em{>lojed  to 
sell  typewriting  machines  on  commission,  was 
entrusted  by  his  employers  with  one  of  their 
machines  as  a  sample.  While  in  his  possession 
the  machine  was  aistrained  by  his  landlord  for 
rent  due  by  him. 

Held^  that  it  was  not  an  implement  of  his 
trade,  and  was  not  protected  as  such  from  dis- 
tress by  virtue  of  s.  4  of  the  Law  of  Distress 
Amendment  Act,  1888,  and  s.  147  of  the  Ck>unty 
Courts  Act,  1888.    Addisok  v.  Shephbbd 

BiT.  Gt.  118 

Benf,  Distress   for  —  Lessee  adjudicated 

bankrupt  the  same  day— Judical  act 
See  BANKBUPT07.    4.  880 

SIVIDSB  PABI8HE8  AVD  POOB  LAW  ACT, 

1876 368 

See  Local  Qovbbnment. 

JUrfO'BJSZ'- CotU — Practice — Order  for  Pay- 
ment of  Ckfsts  of  Divorce  Proceedings — Mode  of 
enforcing  Order — Action  in  Xing^i  Bench  Divi- 
sion—Jurisdiction— Rules  of  Supreme  Court, 
Order  ZLIL^  r,  2i— Order  LXVIILt  »*•  L 

An  action  in  the  King's  Bench  Division  will 
not  lie  to  recover  a  sum  payalile  for  costs  under 
an  order  of  the  Divorce  Court,  but  such  order 
can  only  be  enforced  by  the  methods  prescribed 
by  the  Divorce  Rules  and  Regulations.  I vimet  r. 
IviMEY C.  A  260 

Post-nuptial  settlement  —  Purchaser  for 

valuable  consideration  —  Refraining 
from  divorce  proceedings  -  -  168 
See  Bankbuptcy.    7. 

DOOU— Dock  company — Exemption  from  dock 
rates — Lighter — Ship  or  vessel  "lying 

therein" 17l 

See  Shippiko.    8. 

DOO — Savage  Dog — Personal  Injury — lAability 
of  Ouyner — Scienter — Intervening  Act  of  Third 
Person — Bemoteness  of  Damage — Master  and 
Servant — Scope  of  Employment. 

The  owner  'of  a  dog  known  by  him  to  be 
savage  entrusted  it  to  the  care  of  a  servant,  who 
incited  it  to  attack  the  plaintiff,  and  thereupon 
the  dog  bit  the  plaintiff,  who  brought  an  action 
against  the  owner  in  the  county  court  for 
diamages.  The  county  court  judge  having  non- 
suited the  plaintiff  :— 

Heidi  that  the  action  must  go  down  for  a  new 
trial  on  the  ground  that  the  queation  whether 


JiQQ— continued. 

the  servant  was  acting  within  the  scope  of  his 
employment  ought  to  have  been  left  to  the  jury, 
and  by  Cozens-Hardy  M.R.  and  Farwell  L.J. 
(Kennedy  L.J.  dissenting)  on  the  further  ground 
that  a  person  keeping  an  animal  feraa  nature,  or 
an  animal  mansuetie  naturae  which  is  known  to 
him  to  be  savage,  is  answerable  in  damages  for 
any  harm  done  by  the  animal,  even  though  the 
immediate  cause  of  the  injury  is  the  intervening 
voluntary  act  of  a  third  person. 

Decision  of  Divisional  Court,  [1908]  2  K.  B. 
352,  affirmed.    Bakeb  v.  Snell      -    C.  A.  886 

"  Canine  specialist " — Veterinaiy  Surgeons 

Act^— Qualified  person  -        -        -    948 
See  Vetebinaby  Suboeon. 

DSAnrAOS — Land  drainage. 

iSto  under  Land  Dbainaoe. 

DBAIV8. 

See  under  Sbwebb. 

BBiniXXinnSSS  — -  Permitting  —  Guest  after 
closing  hours  ....  862 
See  Licensing  Acts.    3. 

DUTT— Estate  duty. 

See  under  Rbvenite. 

XXPLOYSB  AHD  WOBKXAV  —  Compensation 
—  Charwoman  —  Casual  Employment  —  Work' 
men's  Compensation  Aot^  1906  (6  Edw.  7,  o.  58), 
«.  IS. 

The  applicant,  a  charwoman,  who  had  been 
employed  by  the  respondents  on  Fridays  and 
alternate  Tuesdays  for  a  considerable  period,  met 
with  an  accident  while  working  for  them  on  one 
of  the  stated  days.  She  came  regularly  to  the 
respondents  on  those  days  without  any  special 
instructions.  Upon  an  application  for  com- 
pensation under  the  Workmen's  Compensation 
Act,  1906,  the  county  court  judge  found  that  the 
applicant  was  in  the  regular,  and  not  casual, 
employment  of  the  respondents,  and  made  an 
award  in  her  favour  :— 

Held^  that  it  was  not  competent  to  the 
Court  to  interfere  with  this  finding,  there  being 
ample  evidence  to  support  it.  Dewhubst  v. 
Mathbb 0.A.764 

8. Compensation — Damages  —  Remedies 

against  both  Employer  and  Stranger — ^*  Ciroum- 
dances  creating  a  Legal  Inability  ** — ^^  Proceed- 
ings" — ^^ Recover*'  Compensation— Payments  by 
Person  other  than  the  Employer —  Worhm^n^s 
Compensation  Act,  1906  (6  Edw.7,  c.  58),  <.  6, 
subs.  1. 

**  Circumstances  creating  a  legal  liability  "  in 
s.  6  of  the  Workmen's  Compensation  Act,  1906, 
mean,  not  merely  circumstances  which  in  fafct 
create  a  legal  liability,  but  circumstances  which 
are  alleged  to  create  a  legal  liability,  which 
would  be  the  foundation  of  an  action  for  negli- 
gence. 

The  meaning  of  "proceedings"  in  s.  6, 
sub-s.  1,  is  not  to  be  confined  to  legal  proceed- 
ings actually  taken,  but  is  satisfied  if  a  claim  is 
imade  against  some  person  other  than  the 
jemployer  for  negligence. 
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To  "recover'*  compensation  does  notneoes- 
Barily  mean  to  recover  bj  means  of  legal  pro- 
ceedings :  it  is  sufficient  if  the  workman  has 
claimed  compensation  and  received  it. 

A  workman  who  had  been  injured  in  the 
coarse  of  his  employment  made  a  claim  for  com- 
pensation against  a  person  other  than  his 
employer  whom  he  alle^  to  be  under  liability 
for  negligence,  and  received  various  payments  in 
satisfaction  of  his  claim  without  having  resort 
to  legal  proceedings,  though  l^al  liability  was 
not  admitted : — 

Held^  that  the  workman  was  precluded  by 
s.  6,  sub-s.  1,  from  obtaining  compensation  from 
his  employer  under  the  Workmen's  Compensation 
Act,  1906.    Paoe  v.  Bubtwkll       -   C.  A.  768 

8. Compentation  —  Btoidence  —  Aoeident 

arising  out  of  and  in  course  of  Employment — 
Workmen'*  Compensation  Act,  1906  (6  Edw,  7, 
e.  68),  #.  1,  suh^,  1. 

A  donkeyman,  whilst  returning  on  board  his 
employers*  ship  from  the  shore,  fell  off  the 
gangway  and  struck  an  iron  girder  and  was 
kiilai.  His  widow  applied  for  compensation 
under  the  Workmen's  Compensation  Act,  1906, 
but  adduced  no  evidence  as  to  the  purpose  for 
which  the  deceased  went  on  shore  :-— 

Heldf  that  the  applicant  had  failed  to  prove 
that  the  accident  arose  out  of  and  in  the  course 
of  the  deceased^s  employment.  McDonald  v. 
Owners  of  Steamship  Banana    -    0.  A.  986 

4.  Compensation  —  Infant  Workman  — 

Aoeide^  causing  Personal  Injury — Notice^-Un' 
successful  Action  against  Employer — **  Option  *' 
^Subsequent  Claim  for  Compensation  under  the 
Act^Workmen't  Compensation  Act,  1897  (60  Jf' 
61  net,  c.  87),  «.  1,  sub'M.  2  (6),  4  ;  «.  2,  sub-s,  I, 

The  ** option'*  given  to  a  workman  by  the 
Workmen's  Compensation  Act,  1897,  s.  1, 
Bub-s.  2  (^),  either  to  claim  compensation  under 
the  Act  or  take  other  proceedings  cannot  be 
confined  to  an  option  binding  only  in  the  case 
of  success. 

The  orocedure  prescribed  by  s.  1,  sub-s.  4,  of 
the  Workmen's  Compensation  Act,  1897,  must  be 
strictly  followed,  and  that  sub-section  has  no 
application  except  when  proceedings  based  on 
the  common  law  liability  of  the  employer  have 
been  commenced  within  six  months  from  the 
occurrence  of  the  accident. 

A  workman  cannot  give  the  notice  required 
by  s.  2,  sub-s.  1,  as  a  foundation  for  future  pro- 
ceedings under  the  Act,  in  the  event  of  a  common 
law  action  commenced  after  the  expiration  of 
six  months  from  the  occurrence  of  the  accident 
being  unsuccessful. 

A  workman,  under  age,  who  had  been  injured 
by  an  accident  arising  out  of  and  in  the  course 
of  the  employment,  gave  notice  of  the  accident 
and  uf  a  claim  for  compensation  within  the  pre- 
scribed time,  but  took  no  further  proceedings 
under  the  Act ;  thirteen  months  after  the  acci- 
dent, an  unsuccessful  action  to  recover  damages 
against  the  employers  was  brought.  After  the 
dismissal  of  this  action,  an  application  was  made 
to  the  county  court  judge,  pursuant  to  the 
aforesaid  notice,  for  compensation  under  the 
Workmen's  Compensation  Acts  : — 
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Held,  on  the  construction  of  s.  1,  sub-ss.  2  {h) 
and  4,  read  together,  that  this  application  for 
compensation  could  not  now  be  entertained. 

Edwardi  Y.  Godfrey,  [1899]  2  Q.  B.  333, 
applied. 

Biouse  V,  DisDon,  [1904]  2  E.  B.  628,  discussed 
and  explained. 

Decision  of  the  majority  of  the  Court  in 
Beckley  v.  Scott  4*  Co.,  [1902]  2  I.  R.  604.  dis- 
approved.   Cbibb  V,  Ktnoch,  LniiTKD  (No.  3) 

C.  A.  Ml 

6. Compensation — "  Lead    Poisoning    or 

its  tequeUe  **  —  Proximate  or  uUimat^t  eamse  of 
Deathr—Death  caused  by  Industrial  Disease — 
Workmen's  Compensation  Act,  1906  (6  Eiw.  7, 
0. 68),  «.  8,  sub^.  I  and  2;  Sched,  IIL 

In  order  to  bring  the  case  of  a  deceased 
workman  within  the  operation  of  s.  8,  sub-s.  1, 
of  the  Workmen's  Compensation  Act,  1906,  which 
section  applies  the  Act  to  industrial  diseases,  it 
must  be  established  that  a  disease  mentioned  in 
the  Third  Schedule  to  the  Act  was  either  the 
proximate  or  ultimate  cause  of  his  death.  It 
is  not  sufficient  that  the  death  was  caused  by 
a  complaint  which  might  in  some  cases  be  a 
sequela  of  the  disease  but  might  also  be  a 
sequela  of  something  else.  It  must  be  proved 
that  the  death  was  at  least  a  remote  consequence 
of  the  disease  in  the  case  of  the  particular 
individual. 

Sub-s.  2  of  the  section  has  no  effect  until  the 
case  has  been  brought  within  the  operation  of 
sub-s.  1.    Hatlbtt  «.  ViQOB  &  Co.     C.  A.  8S7 

6. Compensation  —  Seaman  —  Bate  of 

Bemuneration  —  Average  Weekly  Earnings  — 
Board  and  Lodging  in  addition  to  Cask  Wages 
-—Workmen's  Ompensation  Act,  1906  (6  Edw,  7, 
c,  68),  Sched,  I,  (2.)  (a). 

On  a  claim  for  compensation  under  the 
Workmen's  Compensation  Act,  1906,  by  a  seaman 
who  received  a  weekly  sum  in  cash  and  his  board 
and  lodging  on  the  ship  : — 

ffeld  that,  having  regard  to  the  circumstances 
under  which  an  ordinary  seaman  is  necessarily 
engaged  and  paid,  there  is  no  other  practicable 
test  for  computine  the  value  to  him  of  the  board 
and  lodging  proTided  by  the  employer  than  (in  the 
absence  of  special  circumstances)  the  actual  cost 
of  these  allowances  to  the  shipowner.  Kosen- 
QYiST  r.  Bowbing  &  Co.,  Limited     G.  A.  106 

7. Compensation — Sewer  Oas — Enteritis 

— Ityury  by  Accident -^  Disease — Workmen'i 
Compeniation  Act,  1906  (6  Edw,  7,  c,  68),  s,  1, 
sub-s,  1. 

A  workman  contracted  enteritis  from  inhaling 
sewer  gas  in  the  course  of  his  employment : — 

Ifeld,  that  this  was  not  a  case  of  "  injury  by 
accident**  within  the  meaning  of  lheWorkmen*8 
Compensation  Act,  1906,  s.  1,  sub-s.  1. 

The  decision  in  Brintons,  Ld.  ▼.  l^trvey, 
[1906]  A.  C.  280,  is  not  to  be  taken  as  involving 
the  doctrine  that  all  diseases  contracted  by  a 
workman  in  the  course  of  his  employment  are  to 
be  regarded  as  accidents  within  the  meaning  of 
the  Workmen's  Compensation  Acts.  Bbodbbick 
r.  London  Countt  Council.  C.  A.  807 
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8. Qfmnenmtuni — dttb^contractary   Work- 

yea    by  —  Liabilitj[   of  Principal — 


man  employi 

Accident  ^^on  or  In  or  abovt  Premises" — Work- 
men's Compensation  Act^  1906  (6  Edw.  7,  c.  68), 
9,  4,  suh-ss,  1,  4. 

A  workman  who  was  employed  in  connection 
with  certain  paving  operations  bj  a  sub-con- 
tractor, his  duties  being  to  cart  materials  for  the 
work  and  remove  rubbish,  while  so  engaged  was 
accidentally  killed  in  the  public  street  at  a  dis- 
tance of  two  miles  from  the  site  of  the  work : — 

HM^  that  the  accident  had  not  occurred  **  on, 
or  in,  or  about  premises  "  on  which  the  principal 
contractor  had  undertaken  to  execute  tne  work, 
or  which  were  "  otherwise  under  his  control  or 
management  '*  within  s.  4,  sub-s.  4,  of  the  Work- 
men's Compensation  Act,  1906,  and  that  conse- 
quently the  principal  was  not  liable  to  pay 
compensation  under  the  Act.  Andrews  v. 
Akdbewb  and  Mbabs   -       -       -    C.  A.  667 

0. Compensation — Tortious  Act  of  IWow* 

workman — Act  hating  no  Relation  to  the  Em- 
ployment — Accident  arising  '*  out  of  and  in  the 
course  of"  the  Employment — Workmen*  s  Compen- 
sation Act,  1906  (6  Edw,  7,  c,  58),  s,  1,  9ub^,  1. 

An  employer  is  not  liable  under  the  Work- 
men's Compensation  Act,  1906,  to  pay  compensa- 
tion for  injury  caused  to  a  workman  while 
engaeed  at  his  work  by  the  tortious  act  of  a 
fellow-workman  which  had  no  relation  to  the 
employment. 

Armitage  v.  Lancashire  and  Yorkshire  By, 
C<?.,  [1902]  2  K.  B.  178,  followed  and  approved. 

Per  Buckley  L.J. :  The  words  "•  out  of  and  in 
the  course  of  the  employment"  in  s.  1,  sub-s.  I, 
of  the  Act  are  used  conjunctively,  and  are  not  to 
be  used  as  meaning  out  of — that  is  to  say,  in  the 
course  of.  The  words  "out  of"  point  to  the 
origin  or  cause  of  the  accident ;  the  words  **  in 
the  course  of  "  to  the  time,  place,  and  circum- 
stances under  which  the  accident  takes  place. 
FiTZOBRAXD  V.  W.  G.  Clabke  ft  8oN    0.  A.  796 

10. Ofmpensation  —  "  Workman** — Per- 
son whose EmpUyyment  is  ^^  of  a  Casual  Nature''* 
— Window  Cleaner  —  WorkmoiCs  Compensation 
Act,  1906  (6  Edw.  7,  c,  68),  ss.  1, 13. 

A  man  who  earned  his  living  by  doing  odd 
jobs  was  employed  by  the  occupier  of  a  private 
house  to  clean  his  windows.  He  had  been  so 
employed  at  irregular  intervals  of  about  six 
weeks  during  a  period  of  two  years.  He  was 
usually  sent  for  when  the  windows  required 
cleaning,  and  when  he  came  was  paid  6«.  6d,  a 
day  for  his  work.  There  was  no  agreement 
between  the  parties  of  either  permanent  or 
periodic  employment.  While  so  employed  the 
man  met  with  his  death  through  an  accident : — 

Held,  that  the  employment  was  "  of  a  casual 
nature  '* ;  that  the  deceased  was  therefore  not  a 
"  workman  "  within  s.  13  of  the  Workmen's  Com- 
pensation Act ;  and  consequently  that  the 
employer  was  not  liable  to  pay  compensation 
under  the  Act.    Hill  v.  Beoo  -       -   C.  A.  802 

Dog— Savage  dog— Liability  of  owner- 
Intervening  act  of  third  peimm — Scone 
of  employment  .  -  -  -  896 
JSeeDoQ, 
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Member  of  union — Debt  due  to  union — 

Interference  with  employment  — 
Threatening  employers  —  "  Trade  dis- 

dispute" 844 

See  Tbade  Union. 

SVTEBITI8 — ^Workmen's  compensation — Inju^ 
by  accident — Sewer  gas  -  -  807 
See  Employer  and  Wobkman.    7. 

EQUITABLE  IHTEREST— -In  land— Practice— 
Execution — Appointment  of  receiver 
iSfetf  County  Court.    1.  121 

ESTATE  DUTT. 

See  under  Revenue. 

ESTOPPEL — Ship — Registered  owner  holding  as 
trustee — Priorities — Principal  and  agent 
— Negligence  -  -  -  -  484 
See  Trustee. 

Transfer  of  stock — Personation  of  holder — 

Estoppel— Objection  of  Bank  to  replace 

stock 908 

See  India  Stock. 

EVIBEHCE — Negligence  —  Negligent  Course  of 
Conduct — Dangerous  Practice  —  Single  Act  or 
Omission^ Evidenoe  of  similar  Acts  or  Omissions 
— Admissibility. 

The  plaintiff  in  an  action  of  negligence 
alleged  that  he  had  contracted  an  infectious 
disease  through  the  negligence  of  the  defendant, 
a  barber,  in  using  razors  and  other  appliances  in 
a  dirty  and  insanitary  condition.  In  support  of 
his  case  he  tendered  the  evidence  of  two  wit- 
nesses who  deposed  that  they  had  contracted  a 
similar  disease  in  the  defendant's  shop  : — 

Held  that,  as  the  negligence  alleged  was  not 
an  isolated  act  or  omission,  but  was  a  dangerous 

Practice  carried  on  by  the  defendant,  the  evi- 
ence  of  these  witnesses  was  admissible.    Hales 
«.  Kerr IMt.  Ct.  601 

Banker — Order  for  inspection  of  books — 

Jurisdiction  of  magistrate  —  Bankers' 
Books  Evidence  Act  -  -  -  948 
See  Banker. 

Court  of   Criminal   Appeal — Evidence  of 

accomplice — Absence  of  corroboration — 
Omission  of  judge  to  caution  jury-r 
Effect  of  on  conviction  -  -  680 
See  Criminal  Law.    2. 

Franchise— Objection — Prima   facie  proof 

of  ground  of  objection — Rebutting  evi- 
dence— Evidence  of  repute  -  -  988 
See  Parliament. 

Infant  —  Necessaries  —  Actual  require- 
ments— Onus  of  proof  .  -  -  1 
See  Infant. 

—  Street— Sewer— Satisfaction  of  urban  autho- 
rity       671 

See  Streets. 

Workmen's  compensation — ^Accident. 

See  under  Employer  and  Workman. 
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XZSOVnOV—NeceBsity   for   leare— Ji]dgm«nt 
debt — Order   for  payment   by   instal- 
ments ......    809 

See  Pbjlotiox.    4. 

Keceiver,    Appointment    of  —  Equitable 

interest  in  land — Practice  .  .  121 
See  County  Coubt.    1. 

Warrant  sent  to  foreign  Conrt — Binding 

the  property  in  goods  of  execution 
debtor— Time  .  .  .  .  8M 
See  County  Coubt.    2. 

ZXTBADinOV— Sealed  packet  containing  for- 
mula— Deposit  in  bank — Obligation  of 
banker  to  produce  and  delirer  up  88S 
See  SUBPCBNA  DUCES  tboum. 


7A(n!0'RY—Fetunng  of  Maehinery,  Aheence  of— 
Person  suffering  bodily  Injury —  Offence — Limita- 
tion of  Time  for  laying  Information — Factory 
and  Workshop  Act,  1901  (1  Edw,  7,  c,  22),  «.  10, 
185,  186,  146. 

Sect.  10  of  the  Factory  and  Workshop  Act, 
1901,  provides  that  a  factory  in  which  there  is 
a  contravention  of  the  provisions  of  that  section 
with  regard  to  the  fencing  of  machinery  "  shall 
be  deemed  not  to  be  kept  in  conformity  with  '* 
the  Act,  and  by  s.  185,  if  a  factory  is  not  kept 
in  conformity  with  the  Act,  the  occupier  thereof 
shall  be  liable  to  a  fine.  By  s.  186,  if  any  person 
suffers  any  bodily  injury  in  consequence  of  the 
occupier  of  a  factory  **  having  neglected  to 
observe  any  provision  *'  of  the  Act,  the  occupier 
shall  be  liable  to  a  fine.  Beet.  146  provides  that 
the  information  for  an  offenoe  under  the  Act 
shall  be  laid  within  three  months  after  the  date 
at  which  the  offenoe  comes  to  the  knowledge  of 
the  inspector  for  the  district  within  which  the 
offence  is  charged  to  have  been  committed. 

On  January  21  the  fact  that  certain  machinery 
at  the  defendants'  factory  was  unfenced,  in  con- 
travention of  s.  10,  came  to  the  knowledge  of  the 
inspector  of  the  district.  On  July  81,  in  conse- 
quence of  the  machinery  still  being  unfenced,  a 
person  suffered  bodily  injury.  On  October  24 
an  information  was  laid  charging  that,  on 
July  31,  the  defendants*  factorr  was  not  kept 
in  conformity  with  the  Act,  whereby  a  person 
suffered  bodily  injury. 

The  magistrate  dismissed  the  information 
on  the  ground  that  it  was  out  of  time,  inasmuch 
as  it  had  not  been  laid  within  three  months  of 
January  21  : — 

Held,  that  ss.  185  and  186  create  separate 
and  distinct  offences;  that  the  offenoe  with 
which  the  d^endants  were  charged  was  the 
offence  under  s.  136;  and  that,  that  offence 
having  been  committed  on  July  81,  the  informa- 
tion  had  been  laid  in  time.  The  Kino  v. 
Taylob Dlv.  Ot.  SS7 

FAIB  COmaSVT— Plea  of— Meaning  and  effect 
of— Misdirection— New  trial— Libel 
See  Defamation.    1.  809 

FALSI  PBETSVCXfl — Substitution  of  allegation 
of  fraud  for— Indictment — Debtors  Act 
Sto  Criminal  Law.    5.         -        870 


FEVOniCh— Machinery~Faot(H7 — Limitation  of 
time  for  laying  information  -  -  SIT 
See  Factoby. 

FIHAVOl  ACTS. 

See  under  Betenits. 

FLATS  —  Negligence  —  Dangerous  Premises  — 
Building  let  out  in  Flats — Staircase  in  Poaees- 
sion  of  Landlord — Staircase  not  Lighted — Land- 
lord, Liahility  of,  to  Persons  other  than  TemMtts 
— Absence  of  any  Undertaking  to  light  Staircase. 

The  defendant  was  the  owner  of  a  building, 
the  different  floors  of  which  were  let  by  him  as 
separate  offices  to  different  tenants,  the  staJxcaae 
by  which  access  to  them  was  obtained  not  being 
let,  but  remaining  in  the  legal  possession  of  the 
defendant.  The  agreements  for  the  letting  of  t  he 
offices  respectively  contained  no  provision  with 
regard  to  the  lighting  of  the  staircase.  The 
tenants  respectively  had  gas  lights  on  the  land- 
ings outside  the  entrances  to  their  respective 
offices,  which  were  supplied  with  gas  from  thdr 
own  meters,  and  the  practice  was  that  each 
tenant  on  leaving  his  office  for  the  night  turned 
off  his  own  light,  but  it  did  not  appear  that  there 
was  any  agreement  between  the  defendant  and 
the  tenants  that  they  shoukl  light  the  staircase. 
The  plaintiff,  who  was  in  the  employ  of  one  of 
the  tenants,  upon  coming  down  the  staircase 
from  his  employer's  offices  on  an  eveninff  in 
March  at  8.15,  when,  all  the  lights  having  been 
put  out,  the  staircase  was  in  darkness,  faUed  to 
find  his  way  out  through  the  street  door  into  the 
street,  and,  going  further  down  the  stairs  towards 
the  basement,  fdl  through  a  door  opening  upon 
a  fla^gfed  courtyard  at  some  distance  above  the 
level  of  the  fla^tones.  This  door  was  used  for 
hoisting  goods  into  and  out  of  the  building.  In 
an  action  brought  by  the  plaintiff  against  the 
defendant  in  respect  of  injuries  resulting  from 
the  faU  :— 

Held,  that  there  was  no  duty  towards  the 
plaintiff  imposed  upon  the  defendant  to  light 
the  staircaise,  and  consequently  the  action  was 
not  maintainable. 

Miller  v.  Hancock,  [1893]  2  Q.  B.  177,  dis- 
cussed and  distinguished.    Huogbtt  v.  Mieba 

C.A.f78 

FOSXIGV  COICPAVT—Shares  held  in— Income 
tax — Company  resident  in  the  United 
Kingdom — Control  ...  88 
See  Bevsnus.    2. 

FOBFJUTUEE— Belief  from  —  Lease  —  Condi- 
tional order  —  Non-fulfilment  of  con- 
ditions          114 

See  Lbabb. 

FBAVCHISS. 

See  under  Parliament. 

FBAVB — Indictment — Substitution  of  allegation 
of  fraud  for  false  pretences — ^Amend- 
ment of  count — Debtors  Act  •  870 
See  Criminal  Law.    5. 

Insurance     (Life)  —  Non-disdoeure    of 

material  facts — Absence  of  fraud  -    868 
See  IirsuRANOE  (Life). 
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TBATOS,  STATUTE  07— Acknowledgment- 
Part  payment  by  cheque  —  Implied 
promise  to  pay  baJanoe  of  debt— Date 
when  promiae  implied ...  684 
8b6  Limitations,  Stattttb  of. 

nUmiT  WCan-^DiBp^Oe'— Arbitration 
Minder  Bules-'Order  to  pay  OMtn-^urisdiotion 
-^mtra  vireth-FrUndly  Sooietiet  Aot^  1896  (69 
J*  60  Viet.  0.  26),  #.  68. 

By  8.  68,  Bub-B.  1,  of  the  Friendly  SocieUes 
Act,  1896,  *'  Every  dispute  between  (a)  a  mem- 
ber or  person  claiming  through  a  member  or 
under  the  rules  of  a  registered  societnr  or  branch, 
and  the  society  or  branch  or  an  omcer  thereof 
....  shall  be  decided  in  manner  directed  by  the 
roles  of  the  society  or  branch,  and  the  decision  so 
giyen  shall  be  binding  and  conclusive  on  all 
parties  without  appoO,  and  shall  not  be  remov- 
able into  any  Ck>urt  of  law  or  restrainable  by 
injunction  ;  and  application  for  the  enforcement 
thereof  may  be  made  to  the  county  court" 

A  registered  friendly  society  made  certain 
rules,  one  of  which  was  that  the  decision  of 
every  arbitration  and  appeal  committee  should 
be  binding  immediately  after  it  had  been  given 
by  the  committee,  unless  otherwise  ordered,  and 
any  member,  court,  or  district  refusing  to 
comply  should  be  suspended  from  the  order; 
another  rule  provided  that  the  arbitration  com- 
mittee might  order  either  party  to  pay  costs. 
The  plaintifE  and  his  son  wero  both  members  of 
the  society,  and  the  plaintiff's  son,  having 
become  a  lunatic,  was  removed  to  an  asylum, 
where  the  plaintiff  paid  for  his  maintenance. 
The  plaintiff,  acting  in  form  on  behalf  of  his 
■on,  but  in  fact  with  the  object  of  recouping 
himself  the  cost  of  his  son's  maintenance, 
claimed  his  son's  sick  pay,  which,  after  the 
dispute  had  been  heard  by  the  domestic 
tribunals  under  the  rules,  was  awarded  from  a 
certain  date.  The  plaintiff  claimed  that  it 
ought  to  commence  from  an  earlier  date,  and 
this  dispute  also  was  referred  under  the  rules  to 
an  arbitration  committee  of  the  society,  which 
decided  against  the  plaintiff  and  ordered  him  to 
pay  the  costs.  The  plaintiff  declined  to  pay  the 
costs,  and,  having  oeen  suspended  under  the 
above  rule,  brought  an  action  for  an  injunction 
to  restrain  the  society  from  suspending  him  and 
for  damages  for  wrongful  exclusion  from  the 
society : —  ' 

Meld,  that  the  rule  providing  for  suspension 
was  not  ultra  vires  as  being  in  contravention  of 
s.  68  of  the  Friendly  Societies  Act,  1896,  because, 
even  assuming  that  exclusion  under  that  rule 
was  a  proceeding  to  enforce  compliance  with 
the  decision  of  Uie  arbitration  committee,  the 
provisions  of  s.  68  did  not  forbid  the  enforcement 
of  the  decisions  of  domestic  tribunals  by  other 
means  than  lefi^  process,  but  merely  prevented 
applications  for  enforcement  from  being  made  to 
any  Court  of  law  other  than  a  county  court. 

Held,  further,  that  the  plaintiff's  daim 
against  the  society  for  the  sick  pay  was  brought 
by  him  in  his  capacity  of  a  member,  against 
whom  an  order  for  costs  could  properly  be  made ; 
uid  that,  even  if  the  claim  was  in  strictness  a 
claim  on  behalf  of  his  son,  the  plaintiff  was  a 
**  party  "  to  the  proceedings  before  the  arbitia- 
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tion  committee  within  the  meaning  of  the  rules, 
and  was,  as  such,  liable  to  have  an  order  for 
costs  made  against  him.    Gatt  tr.  Wood 

0.A.468 

OAHHO — Cauee  of  Action — Cheque  given  for 
Baeing  Bett — Forbearance  to  puhtuih  befauU — 
yew  Contideration — Gaming  Act,  1710  (9  Anne, 
c.  U)  /  Gaming  Act,  1835  (5  &  6  WUl,  4,  o.  41), 
«.  1  ;  Gaming  Act,  1845  (8^9  Viet,  e,  109), 
$.  18 — Amendment  of  Pleadings  at  Trial, 

The  plaintiff  and  defendant,  who  wero  both 
bookmakers,  had  betting  transactions  together, 
which  resulted  in  the  defendant  giving  the  plain- 
tiff a  cheque  for  the  amount  of  bets  lost  to  him. 
At  the  request  of  the  defendant  the  cheque  was 
held  over  by  the  plaintiff  for  a  time,  and  part  of 
the  amount  of  the  cheque  was  paid  by  the 
defendant.  Subsequently  a  fresh  verbal  agree- 
ment was  come  to  between  the  parties,  by  which, 
in  consideration  of  the  plaintiff  holding  over  the 
cheque  for  a  further  time  and  refraining  from 
declaring  the  defendant  a  defaulter  and  thereby 
injuring  him  with  his  customers,  the  defendant 
promis^  to  pay  the  balance  owing  in  a  few  days. 
The  balance  wss  never  paid  : — 

Held  by  Sir  Gorell  Barnes,  President,  and 
Farwell  L.J.  (Fletcher  Moulton  L. J.  dissenting), 
that  the  forbiearanoe  of  the  plaintiff  to  sue, 
coupled  with  his  forbearance  to  declare  the 
defendant  a  defaulter,  constituted  a  good  con- 
sideration for  the  fresh  agreement,  and  that  the 
plaintiff  was  entitled  to  recover. 

The  writ  in  the  action  was  indorsed  with  a 
statement  of  claim  upon  an  account  stated,  but 
at  the  trial  the  plaintiff  set  up,  and  recovered 
upon,  the  fresh  agreement ;  no  formal  amend- 
ment of  the  statement  of  claim  was  made  at  the 
trial,  but  all  necessary  amendments  were  taken 
as  having  been  made  : — 

Held,  that  in  all  cases  where  the  plaintiff 
seeks  to  recover  at  the  trial  upon  a  oifferent 
cause  of  action  from  that  appearing  in  the 
pleadings,  a  formal  amendment  of  the  pleadings 
should  be  made  by  the  judge.  UTAMS  v. 
Stuabt  Kjsq 0.  A.  686 

BJJLBISBXE  —  Trial  of  garnishee  issue  by 
Master  —  Appeal    from    decision    of 

Master 648 

See  Praotiob.    5. 

BAB — ^Workmen's  compensation— Sewer  gas — 
Enteritis — Injury  by  accident  -  807 
See  Emplotsb  and  Wobkman.    7. 

OmXRAL  ATSBAOX— Injury  to  ship— Damage 
to  cargo  —  Practice  of  average  ad- 
justers  888 

See  Shipping.    4. 

e00D8— Sale  of. 

See  under  Sale  of  Goods. 

eUABDIAV8  07  THE  POOS.  See  under  PooB 
Law. 


HIOEWAT— Tramway  company. 
See  under  Tbamwats. 
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BlQBWAY^contifiMed. 

—  Water  company — Liability  to  reinstate  pave- 
ment— Subsidence  —  Omission  of  road 
authority  to  rectify  -  -  -  604 
See  Water  Cohpakt. 

HITSBAHB  AVD  WUTS  —  Costs  —  Judicial 
separation,  petition  by  wife  for—Bill  of 
costs — Insufficiency  ...  490 
See  SOLIGITOB.    2. 


UrGOXS  TAX— Public  revenue. 
See  under  Revenue. 

nrDnariTT— Stock  Exchange— Principal  and 
agent — Right  of  broker  to  indemnity 

from  client w 

See  Stock  Ezchanoe. 

Transfer  of  stock — Personation  of  holder — 

Obligation  of  Bank  to  replace  stock 
See  India  Stock.  906 

nrOIA  STOCK.— Transfer  of  Stookr—Perstmation 
qf  Holder — Identification  of  Tran^eror  by  Stook- 
hroker — Effect  of  Transfer — Estoppel — Request 
to  Bank  to  perform  ministerial  Ihtty — LiaSilUy 
to  indemnify — Obligation  of  Bank  to  repUice 
Stock, 

Under  the  statutes  authorizing  the  issue  of 
India  stock,  transfers  of  that  stock  are  invalid 
unless  they  are  entered  and  registered  in  a  book 
kept  at  the  Bank  of  England,  and  are  signed 
therein  by  the  transferor  or  his  attorney.  For 
the  purpose  of  enabling  the  Bank  to  be  satisfied 
that  the  party  claiming  to  transfer  India  stock  is 
the  person  entitled  to  it,  it  is  the  custom  of  the 
Bank  to  keep  a  list  of  stockbrokers  whose  identi- 
fication of  intending  transferora  will  be  accepted 
by  them.  The  Bank  will  also  accept  identifica- 
tions made  by  some  of  their  own  officials,  or  by 
the  representatives  of  private  banks.  In  the 
case  of  transfers  of  amounts  exceeding  2000Z., 
the  Bank  usually  makes  an  independent  inquiry 
as  to  the  identity  of  the  transferor,  but  in  the 
case  of  smaller  amounts  it  is  practically  impos- 
sible to  do  so.  The  defendant  was  on  the  above- 
mentioned  list  of  stockbrokers.  A  woman 
fraudulentlv  personated  another  who  was  a 
registered  holder  of  India  stock,  and,  having 

Srocured  herself  to  be  introduced  to  the  defen- 
ant  as  the  holder  of  that  stock,  instructed  him 
to  prepare  a  transfer.  The  defendant  accordingly 
sent  to  the  Bank  a  "  ticket/'  that  is  a  statement 
of  the  names  of  the  transferor  and  transferee, 
the  nature  of  the  stock,  and  the  amount  to  be 
transferred,  from  which  ticket  the  Bank  pre- 
pared a  transfer  in  the  transfer  book,  and  the 
personator  attended  and  forged  the  holder's 
signature  in  the  book,  the  defendant  identifying 
her  as  being  the  holder.  The  transfer  being  for 
a  nominal  consideration,  the  defendant,  acconling 
to  the  usual  practice  in  such  cases,  received  a 
fee  of  one  guinea  for  his  services  and  attendance 
at  the  Bank  from  the  transferor.  The  stock  was 
subsequently  transferred  to  G.,  who  purchased 
it  bona  fide  and  for  value.  On  discovery  of  the 
forgery  the  original  stockholder  claimed  to  be 
reinstated  on  the  register  as  the  holder  of  the 
stock,  and  the  Bank,   in  satisfaction  of  that 
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claim,  purchased  stock  of  a  like  amount  and 
transferred  it  into  her  name.  The  Bank  then 
sued  the  defendant  for  indemnity  in  respect  of 
their  loss  as  upon  a  breach  of  warranty  of  tiie 
identity  of  the  transferor  : — 

Held  by  Farwell  LJ.  and  Kennedy  LJ. 
(Vaughan  Williams  L.J.  dissenting),  afilnning 
the  judgment  of  A.  T.  Lawrence  J^  [1907]  1 
K.  B.  889,  that  there  was  evidence  on  wliich  the 
Court  could  find,  and  that  the  proper  inference 
of  fact  was,  that  the  defendant  requested  the 
plaintiffs  to  permit  the  entry  and  reglstratioo 
of  the  forged  transfer,  which  involved  the  l^al 
consequence  that  the  defendant  contracted  to 
indemnify  the  plaintiffs  against  any  liability 
resulting  therefrom  ;  and  that  the  plaintiffs  were 
entitled  to  recover  as  damages  the  loes  to  whkli 
they  had  been  put  by  having  to  purchase  stoc^ 
as  aforesaid.    Bank  of  Enoland  r.  Cutler 

C.A.908 

niDICTlUSHT— Amendment  of  count — Substi- 
tution of  idlegation  of  fraud  for  false 
pretences — Debtors  Act  -  -  870 
See  Criminal  Law.    6. 

IVFAKT — Necessaries — Actual  Requirements— 
Efridenoe—Onus  of  Proof  Sale  of  Goods  Aet^ 
1893  (56  4-  57  Vtet,  e.  71),  «.  2. 

In  an  action  against  an  infant  for  neces- 
saries the  onus  is  on  the  plaintiff  to  prove,  not 
only  that  the  goods  supplied  were  suitable  to 
the  condition  in  life  of  the  infant,  but  that  be 
was  not  sufficiently  supplied  with  goods  of  that 
class  at  the  time  of  the  s^e  and  delivery.  Nash 
V.  INMAN C.  A.  1 

Cruelty  to  children— Custody  of  child- 
Wilful  neglect  .  -  -  -  « 
See  Criminal  Law.    4. 

Intoxicating  liquors  (sale   to  children)— 

Prohibitions  of— Exceptions         -    999 
See  LiOKNBiNG  Acts.    4. 

Workman— Workmen's  compensation    Ml 

See  Employer  and  Workman.    4. 

nrSPSCIIOK— Discovery. 

See  under  Discovert. 

XHSTALXENTS— Order  for  payment,  by — Judg- 
ment debt — Execution — ^Necessity   f6r 

leave 899 

See  Practice.    4. 

nrSUIlAHOE  (UTS) — Agreement  tkat  State- 
ment should  he  tke  Basis  of  the  Qmtract— 
Effect  of  Answers  to  ^nestians  put  by  Medical 
Referee  of  Insurers  to  Assured — Non-dischsur^ 
of  material  Facts — A  bsenee  of  Fraud, 

One  R.  M.  effected  with  the  defendants  an 
insurance  upon  her  own  life  in  pursuance  of  a 
proix)sal  in  which  she  made  certain  statements, 
the  truth  of  which  was  not  disputed.  She 
signed  a  declaration  that  the  statements  so 
made  were  to  the  best  of  her  knowledge  and 
belief  true,  and  by  which  she  agreed  that  "  this 
proposal  and  declaration  "  should  *'  be  the  basis 
of  the  contract'*  between  her  and  the  defen- 
dants.   Subsequently  to  the  proposal,  but  before 
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the  execution  of  the  policy,  certain  questions 
oontained  in  a  printed  form  were  put  to  her  by 
a  doctor,  who  was  instructed  by  the  defendants 
to  put  these  questions  with  any  necessary 
explanation  and  fill  in  her  answers  thereto,  and 
to  report  upon  her  health,  and  these  questions 
were  answered  by  her.  Many  of  these  ques- 
tions related  to  matters  of  health,  the  answers 
as  to  which  could  only  be  matter  of  opinion, 
even  If  given  by  a  medical  expert.  Among 
these  questions  she  was  asked  to  give  the  names 
of  any  medical  men  consulted  by  her,  and  to 
state  when  and  for  what  she  consulted  them  ; 
and  whether,  among  other  complaints,  she  had 
ever  suffered  from  mental  derangement.  The 
answer  to  the  last-mentioned  question  was  in 
the  negative,  whereas  in  fact  she  had,  though 
not  aware  of  the  fact,  been  in  confinement  for 
acute  mania;  and,  in  the  answer  to  the  first- 
mentioned  question,  as  filled  in  by  the  doctor, 
the  name  of  one  Dr.  K.  M.,  whom  she  had  con- 
sulted for  nervous  breakdown  following  influenza, 
was  not  mentioned.  She  signed  a  second  declara- 
tion contained  in  the  b^ore-mentioned  form, 
wherein  she  declared,  "with  reference  to  the 
proposal  for  assurance'*  on  her  life  and  her 
previous  declaration,  that  the  answers  to  the 
foregoing  questions  were  all  trae.  This  declara- 
tion did  not  state  that  the  answers  were  to  form 
part  of  the  basis  of  the  contract.  The  policy 
did  not  refer  to  the  proposal  or  either  of  the 
declarations.  The  assured  subsequently  com- 
mitted suicide. 

An  action  having  been  brought  on  the  policy 
by  the  executrix  of  the  assured,  the  defendants 
resisted  the  plain tiflfs  claim  upon  the  ground 
that  the  accuracy  of  the  answers  to  the  above- 
mentioned  questions  was  made  a  condition  pre- 
cedent to  the  validity  of  the  policy,  and  upon 
the  groand  of  misstatement  and  non-disclosure 
of  material  facts  by  the  assured.  The  doctor 
who  put  the  questions  to  the  assured  was  not 
called  as  a  witness  at  the  trial  The  jury 
found  in  answer  to  the  following  questions  as 
follows : — Did  the  assured  fraudulently  conceal 
from  the  defendants  that  she  had  consulted 
Dr.  K.  M.  for  nervous  depression  ?  Answer. — 
She  foolishly,  but  not  fraudulently,  concealed 
this  fact.  Was  th<)  fact  that  she  had  consulted 
Dr.  K.  M.  for  nervous  breakdown  material  for 
the  company  to. know  in  considering  whether 
they  would  insure  the  assured's  life  ?  Answer. 
—Yes.  Upon  these  answers  judgment  was 
entered  for  the  defendants  : — 

Heldf  on  appeal  from  the  judgment  of  Lord 
Alverstone  C.J.,  [1908]  2  K.  B.  431,  that 
although  the  terms  of  the  first  declaration 
signed  by  the  assured  did  not  exclude  the 
possibility  of  the  truth  of  her  answers  to  the 
questions  referred  to  in  the  second  declaration 
being  material  to  the  validity  of  the  policy,  yet, 
having  regard  to  the  nature  and  purpose  of 
those  questions,  the  truth  of  the  answers  to 
them  was  not,  on  the  true  construction  of  the 
documents,  made  part  of  the  basis  of  the  contract. 

ffsldf  further,  that  under  the  circumstances 
of  the  case,  without  the  evidence  of  the  doctor 
who  put  the  questions  to  the  assured  as  to  what 
took  place  when  he  put  the  questions  to  her, 
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and  what  explanation  of  them  he  gave  to  her, 
the  second  declaration  signed  by  the  assured  as 
above  mentioned  was  not  per  se  sufficient  evi- 
dence to  prove  that  there  had  been  any  such 
non-disclosure  of  material  facts  by  the  assured 
as  would,  in  the  absence  of  fraud,  render  the 
policy  voidable.  Joel  v.  Law  Union  and 
Grown  Insurance  Company       •    C.  A.  868 

CfSlTSAirCE  (XABIKE)  —  Warranty  against 
Omtrahand  of  War— Person*  lUJt  Ooniraband — 
Breach  of  Warranty, 

SembUy  the  term  "  contraband  of  war,"  in  its 
natural  sense,  and  in  the  absence  of  special  cir- 
cumstances, or  of  something  in  the  context 
pointing  to  another  meaning,  is  applicable  to 
goods  only,  and  not  to  persons ;  ana  therefore 
the  transport  of  military  officers  of  a  belligerent 
State  as  passengers  on  board  a  neutral  ship  is 
not  a  breach  of  a  warranty  against "  contraband 
of  war  "  in  a  policy  of  marine  insurance. 

Judgment  of  Bigham  J.,  [1908]  1  K.  B.  910, 
affirmed.  Yanotszb  Insurance  Association 
V.  Indemnity  Mutual  Marine  Assurance 
Company G.  A.  504 

JUITJSEEST  —  Bankruptcy  notice  —  Validity  -- 
Mistake  in  amount  of  interest — Formal 

defect 684 

See  Bankruptcy.    3. 

XHTOZICATIVG  LiaHOR. 

/Sm  under  Licensing  Acts. 

Jin)0]CENT-~Default  of  appearance— Costs- 
Judgment  signed  for  too  large  an 
amount — Amendment  -  -  -  410 
See  Practice.    8. 

Summary  judgment  —  Interest  —  Money- 
lender's action — Defence      -        -    966 

See  MONEY-LSNDBRS. 

JUDOXEVT  BSBT—Order  for  payment  by  in- 
stalments—  Execution — Necessity  for 

leave 899 

See  Practice.    4. 

JTTBICATirBS  ACT,  1878— Execution- Equit- 
able  interest  in  land — Appointment  of 

receiver 191 

See  County  Court.    1. 

JIIBICIAL  SSPABATIOlf— Petition  by  wile  for 
—Bill  of  costs.  Insufficiency  of  -  490 
See  Solicitor.    2. 

jrnilSDICTIOV— Arbitrators— Sale  of  goods  by 
description — Award  based  on  custom 
subsequently  found  not  to  exist  -  907 
See  Arbitration. 

Attachment — ^Action-  by   firm — Order  for 

discovery — Refusal  of  one  plaintiff  to 
obey— Application  by  co-plaintifE  for 

attachment 679 

See  Practice.    1. 

Bankers'  Books  Evidence  Act — Order  for 

inspection    of    books — Jurisdiction   of 

magistrate 949 

See  Banker. 
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DiYorce  proceedings.  Order  for  payment  of 

costs  of  —  Action   in    King's    Bench 

Division 960 

See  DiYOBOE. 

Friendly  society — Arbitration  nnder  rules — 

Order  to  pay  costs — Ultra  vires  -  468 
See  Fkisndlt  Society. 

Hayor*s  CJourt — ^Alternative  modes  of  proof, 

one  shewing  jurisdiction,  the  other  not 
See  Pbohibitiok.  849 

Revising  Barrister,  Jurisdiction  of  Supreme 

Court  to  direct,  to  hold  fresh  Revision 

Court 088 

See  Parliamsnt. 

Service  out  of  jurisdiction — ^Writ  of  sum- 
mons—Breach of  contract  -  -  161 
See  P&AOTIOE.    6. 

JUBY — Evidence   of   accomplice  —  Absence  of 
corroboration — Omission    of   judge    to 
caution  jury — Effect  of  on  conviction. 
See  Criminal  Law.    2.  680 

JTJ8TI0E8- Bank,  Deposit  in  —  Obligation  of 
banker  to  produce  and  deliver  up  888 
See  SuBPCENA  duces  tecum. 

Banker — Order  for  inspection  of  books — 

Jurisdiction  of  magistrate— Bankers* 
Books  Evidence  Act  •  -  -  948 
See  Bakkeb. 

Bread  —  Sale  otherwise  than  by  weight 

See  Bbbad.  684 

Coal  mine — Check  weigher — Appointment 

— "  Mine  *' — Two  seams  in  mine  -  760 
See  Mine. 

Criminal    appeal — Conviction    involving 

"no  substantial  miscarriage  of  justice." 

Meaning  of 464 

See  Cbiminal  Law.    1. 

Criminal  appeal — ^Order  for  restitution  of 

stolen  property  -  -  -  -  469 
See  Cbiminal  Law.    3. 

Cruelty  to  children — Parent  living  apart 

from  wife — Wilful  neglect  -  .  96 
See  Cbiminal  Law.    4. 

Distress — Exempted  goods — Implements  of 

trade 118 

See  DiSTBESB. 

Factory — Fencing  machinery,  Absence  of 

— Limitation  of  time  for  laying  infor- 
mation  987 

See  Factobt, 

Indictment — Amendment  of  count — Sub- 
stitution of  allegation  of  fraud  for  false 

pretences 970 

See  Cbiminal  Law.    5. 

Land  drainage — Injury  to  other  *•  land  " — 

Water  mill 441 

See  Land  Dbainagb. 
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Licensing  Acts. 

See  under  Licensing  Acts. 

Poor  rates. 

See  under  Rates. 

Rates. 

See  under  Rates. 

Street  —  Sewer  —  Satig&ction    of    urban 

authority — Evidence   ...    671 
See  Stbbbts. 

Veterinary  Surgeons  Act — Qualified  penon 

—*' Canine  specialist'*-        -        -    918 
See  Vbtebinabt  Subobon. 


Weighte  and  i 

See  under  Weights  and  Mbasubks. 

JITBTIFICATXOV  —  Discovery— Libel— Particn- 
lars  of  justification  —  Allegations  of 
misconduct — Inspection  of   plaintifi* 

books 161 

See  Pbacticb.    2. 


"lAHD"  — Injury  to  other  "land"  — Water 

miU 441 

SeeliAim  Dbainaqb. 

LAVD  URAISAQ^  —  Aeglect  to  eleantt  and 
scour  Cfmnnel — Injury  to  other  *'  Land'' — Water 
MiU—LoMd  Drainage  Act,  1847  (10  Jt  11  Viei. 
c,  38),  M.  14, 15. 

by  the  Land  Drainage  Act,  1847,  where  by 
reason  of  the  neglect  of  an  occupier  of  land  to 
cleanse  and  scour  the  channel  of  a  stream  lying 
in  or  bounding  his  land  injury  is  caused  to  any 
other  land,  the  occupier  of  that  land  may,  after 
due  notice,  take  steps  to  cleanse  and  soour  the 
channel,  and  may  recover  the  costs,  or  a  just 
proportion  of  the  ooets»  from  the  occupier  whose 
neglect  has  caused  the  injury. 

The  respondent  was  the  owner  of  a  water 
mill,  and  the  appellant  was  the  occupier  of 
adjacent  land  through  or  along  which  the  water 
passed  after  it  had  gone  over  the  mill  whed.  A 
quantity  of  silt  formed  in  the  stream  where  it 
passed  the  appellant's  land,  and  in  consequence 
of  the  appellant  declining  to  cleanse  and  scour 
the  channel  at  that  point  the  water  was  penned 
back  BO  as  partially  to  submerge  the  water  mill. 
Proceedings  having;  been  taken  by  the  respon- 
dent under  the  Land  Drainage  Act,  1847  : — 

Held  (affirming  the  decision  of  a  Divisional 
Court,  [1908J  1  K.  B.  485),  that  the  provisions 
of  the  Act  were  confined  to  injury  done  to  the 
land  itself,  and  did  not  apply  where  the  injury 
complained  of  was  injury  to  a  miU. 

Finch  v.  Bannisteb  -       -       -   C.  A.  441 

LAKBLORD  AHD  TEHAVT  —  Disclaimer  of 
lease  of  plot  of  land  by  trustee  in  bank- 
ruptcy—  Order  vesting  in  mortgagees 
whole     plot     including     portion    not 

mortgaged 819 

See  Bankbuftcy.    5. 
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ULUDLOBD  AVD  tXBAST'-oonHiwed. 

Flats,  Building  let  out  in— Negligence- 
Staircase  not  lighted  —  Landlord, 
Liability  of,  to  persons  other  than 
tenants  -  -  -  -  •  878 
See  Flats. 

Lease  —  Forfeiture,  Relief  from— Condi- 
tional order— Non-fulfilment  of  condi- 
tions      114 

iSM  Lease. 

UUfBS  CLAUSES  AaXB  —  jmi4fe  to  Treat— 
Creation  of  New  Interest -^  AgreentmU  for 
Untancy  —  Sitrrender — New  Agreement — Com- 
pffnsation — Lands  Clawes  Oamtolidation  Act, 
1846  (8^9  Viet,  e,  18),  «.  18. 

By  an  agreement  dated  March  16,  1905,  one 
F.,  as  agent  for  the  mortgagees  in  possession  of 
certain  premises,  let  the  premises  to  one  S.  for 
three  years  from  March  14,  1905.    On  May  15, 
1906,  notice  to  treat  under  the  Lands  Clauses 
Consolidation  Act,  1845,  in  respect  of  the  pre- 
mises, was  served  by  the  defendants,  a  tramway 
company,   on    the   lessors.    By  an    agreement 
dated    January    23,   1906,  S.  agreed  to  stand 
possessed  of  the  lease  of  the  premises  in  trust 
for  the  plaintiff,  and  in  February  the  plaintiff 
entered  upon  the   premises.    Subsequently    S. 
informed  F.,  the  lessors*  agent,  that  he  wished 
to  transfer  his  interest  to  the  plaintiff,  and  it 
was  arranged  between  S.,  the  plaintiff,  and  F. 
that  the  old  tenancy  should  be  surrendered,  and 
a  new  tenancy  should  be  granted  to  the  plaintiff 
for  a  term  of  three  years,  being  about  a  year 
longer  than  the  residue  of   the  former  term. 
Accordingly,  on  February  14, 1906,  an  agreement 
was  entered  into  by  which  F.,  as  the  lessors' 
agent,  let  the  premises  to  the  plaintiff  for  three 
years  from  that  date : — 

Held,  that  either  the  plaintiff  or  8.  as  trustee 
for  him  was  entitled  to  compensation  in  respect 
of  the  tenancy  under  the  original  agreement  of 
March  15,  1905,  which  still  subsisted,  in  the 
absence  of  a  valid  surrender  of  it. 

Judgment  of  Jelf  J.,  [1908]  1  K.  B.  611, 
affirmed.  ZicK  v.  London  United  Tbaiiwat9, 
Limited C.  A.  1S6 

LEAD  POISOVIHO— Workmen's  compensation 
See  Employee  and  Woekman.  5.  887 

LEABJt— Forfeiture—Belief  from — Conditianal 
Order— Non-fulfilment  of  Conditions— Bulee  of 
the  Supreme  Court,  Order  xui.,  r.  2. 

Where  an  order  granting  relief  against  the 
forfeiture  of  a  lease  was  expressed  to  be  made 
upon  the  defendants  performing  certain  con- 
ditions, and  the  defendants  having  performed 
part  of  the  conditions  declined  to  perform  the 
remainder  and  desired  to  waive  the  relief  : — 

Heldf  that  there  was  no  power  to  compel  the 
defendants  to  perform  the  conditions,  and  that 
the  order  for  relief  must  therefore  be  treated  as 
abandoned.    Talbot  r.  Blindbll 

Walton  J.  114 

Landlord  and  tenant. 

See  under  Landlobd  and  Tenant. 


LIBXL. 


See  under  Defamation. 


UOSHSIVO  ACTS  —  Extinction  of  Licence — 
Compensation — Division  among  Parties  interested 
— Principle  of  Computation — Determination  by 
County  Court — Appeal — Lieensifig  Act,  1904  (4 
JSdw.  7,  e.  28),  s.  2. 

Where,  under  s.  2,  sub-s.  3,  of  the  Licensing 
Act,  1904,  the  quarter  sessions  having  referred 
the  division  of  the  sum  fixed  as  compensation  to 
be  paid  for  the  extinction  of  a  licence  among  the 
persons  interested  in  the  licensed  premises  to  the 
county  court,  and  the  amount  to  be  received 
thereout  by  the  licence-holder  having  been 
settled  by  agreement  between  the  parties,  the 
residue  had  to  be  apportioned  between  the  lessees 
of  the  premises  for  a  term  of  years,  who  were 
brewers,  and  the  freeholders,  which  apportion- 
ment the  county  court  judge  made  on  the  basis 
of  the  8  per  cent,  interest  table  : — 

Held,  reversing  the  judgment  of  a  Divisional 
Court,  that  there  was  no  rule  or  presumption  of 
law,  either  general  or  applicable  to  the  circum- 
stances of  the  particular  case,  by  which  the 
county  court  judge  was  bound  to  treat  the  respec- 
tive interests  of  the  parties  as  4  per  cent,  invest- 
ments, or  to  adopt  the  4  per  cent,  interest  table 
for  the  purpose  of  making  the  division  ;  that  the 
valuation  of  the  respective  interests  in  the  com- 
pensation money  was  entirely  a  question  of  fact 
to  be  determined  by  him  upon  the  circumstances 
of  the  particular  case ;  and  that  his  determination 
of  that  question  was  not  subject  to  review  by  the 
High  Ck>urt. 

Quaere,  whether  in  such  a  case  there  is  any 
right  of  appeal  from  the  county  court  judge. 

Judgment  of  a  Divisional  Ck)urt,  reported 
[1908]  1  K.  B.  28,  reversed.  Liveepool  Coe- 
poeation  v.  Peteb  Walkee  &  Son,  Limited 

CASS 

S.  Intoxicating  Liquor — S^e  in  Marked 

Measure— '' Long  pull'' —  Licensing  Act,   1872 
(35  4"  36  VicL  c.  94),  *.  8. 

By  the  Licensing  Act,  1872,  s.  8,  all  intoxi- 
cating liquor  which  is  sold  by  retail,  and  not  in 
cask  or  bottle,  and  is  not  sold  in  a  quantity  less 
than  half  a  pint,  is  to  be  sold  in  measures  marked 
according  to  the  imperial  standards.  The  appel- 
lant, who  was  the  holder  of  an  off  licence  for  the 
sale  of  beer,  was  asked  for  a  pint  of  beer  by  a 
customer.  The  appellant,  in  the  presence  and 
sight  of  the  customer,  twice  fillea  a  properly 
marked  half-pint  measure  and  poured  the  contents 
into  a  jug,  wnich  had  been  handed  to  him  by  the 
customer,  and  added  a  further  quantity  of  beer 
to  the  jug  from  the  tap.  The  jug,  containing  a 
pint  and  a  gill  of  beer,  was  then  handed  to  the 
customer,  who  paid  the  appellant  the  price  of  a 
pint  of  beer : — 

Held  that,  as  the  pint  of  beer  had  been 
measured  in  a  properly  marked  measure  in  the 
presence  and  sight  of  the  customer,  no  offence 
had  been  committed  under  s.  8,  and  that  the 
subsequent  addition  of  a  further  quantity  of  beer 
was  immaterial. 

Addy  V.  Blake,  (1887)  19  Q.  B.  D.  478,  dis- 
tinguished.   Penninqton  r.  'Pingook 

DiT.  Ct.  SM 

8.  Permitting  Drunkenness — Guest  after 

closing  Hours— Licensing  Act^  1872  (35  4*  86 
Viet.  e.  94),  s,  13. 

Two  men,  who  were  found  drunk  on  licensed 
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premiBes  after  closing  hours,  were  proved  to  be 
guests  of  the  licensee  and  to  have  been  supplied 
with  drink  at  his  expense  after  closing  hours  : — 
Held,  that  the  licensee  was  liable  to  be  con- 
victed under  s.  18  of  the  Licensing  Act,  1872,  of 
permitting  drunkenness  upon  the  premises. 
Lawson  V,  Edminson  -       -       -    DiT.  Ct.  968 

4.  Sale  to    Childrei^— Prohibition  of— 

Exceptiont  —  I/Uoxieating  Liquort  {Sale  to 
ChUdren)  Act,  1901  (1  Edw.  7,  o,  27),  $,  2. 

The  holder  of  a  licence  who  sells  or  delivers 
intoxicating  liquor  to  a  person  under  the  age  of 
fourteen  years  in  a  oorked  and  sealed  vessel  in  a 
quantity  of  not  less  than  one  reputed  pint,  for 
consumption  off  the  premises  only,  ooes  not 
commit  an  offence  under  s.  2  of  the  Intoxicating 
Liquors  (Sale  to  Children)  Act,  1907,  even  though 
the  intoxicating  liquor  is  not  of  a  kind  commonly 
sold  in  a  corked  aod  sealed  vessel ;  inasmuch  as 
the  effect  of  the  exception  contained  in  the 
section  is  to  enable  the  licence-holder  to  so  sell 
or  deliver  not  merely  intoxicating  liquor  which 
is  ordinarily  sold  in  a  corked  and  sealed  vessel, 
but  any  intoxicating  liquor  which  is  in  fact  in  a 
corked  and  sealed  vessel.  JONBS  r.  Shebyino- 
TON DW,  Gt.  688 

UKV— Carriers  —  Bill  of  sale  —  Bankruptcy- 
Mutual  dealings— Set-off  -  -  64 
See  Bill  of  Sale. 

LIFE   UrSUKAVOE. 

See  under  Iksubakoe  (Life). 

LIGHT  —  Flats  —  Negligence  —  Staircase  not 
lighted — Landlord,  Liability  of,  to  per- 
sons other  than  tenants  -  -  878 
SeeFLATB, 

LIGETEB— Dock  company  —  Exemption  from 

dock  rates 176 

See  Shippino.    3. 

LI1IE8T0EE— Railway  company— Mines— Com- 
pensation —  Purchase  —  Limestone  re- 
quired to  be  left  unworked  -  -  606 
See  Railway.    1. 

UXITATIOK  OF  LIABILITY— Shipping— Bill 
of   lading  —  Loss  due  to  shipowner's 

negligence 686 

See  Shipping.    2. 

LIXITATI0K8,  BTATTTTE  OV-^AchnowUdgment 
— Part  Payment  by  Cheque — Implied  Prmniee  to 
pay  Balance  of  Debt  —  Date  when  Promise 
implied— Limitation  Act,  1623  (21  Jao,  1,  c.  16) 
—Statute  of  Frauds  Amendment  Act,  1828 
(9  Geo,  4,  o,  14),  «.  1. 

The  defendant,  being  indebted  to  his  solicitor 
in  respect  of  a  bill  of  costs,  handed  him  on 
May  10,  1900,  a  cheque  in  part  payment  of  the 
bill;  at  the  same  interview  it  was  verbally 
agreied  between  the.parties  that  the  cheque  should 
not  be  presented  for  payment  before  June  20. 
On  June  20  the  cheque  was  presented  for  pay- 
ment at  the  defendant's  bankers,  and  was  duly 
met.  On  June  18,  1906,  the  executors  of  the 
solicitor,  who  had  meanwhile  died,  issued  the 


LHOTATIOVB,  BTATITTB  OF^isontimmed. 

writ  in  the  present  action  to  recover  the  1 
of  the  debt  upon  the  bill  of  costs  : — 

ffeldf  that  the  date  of  part  payment  of  the 
debt  was  the  date  when  the  cheque  was  handed 
by  the  defendant  to  his  creditor  and  not  the  d&tse 
when  the  cheque  was  in  fact  paid  by  virtae  cf 
the  special  arrangement ;  that,  therefore,  the 
only  time  at  which  a  promise  to  pay  the  bakuice 
of  the  debt  could  be  implied  from  the  circam- 
stances  under  which  part  payment  was  made 
was  May  10,  1900,  and  that,  that  being  more 
than  SIX  years  before  the  issue  of  the  writ,  a  pl^ 
of  the  Statute  of  Limitations  afforded  a  good 
defence  to  the  action.  Marreco  r.  Richard- 
son     C.A.  564 

LIYEBPOOIr—Public  park— Poor  rate — Rateable 
value — Beneficial  occupation  -  OtT 
See  Rates.    3. 

LOCAL  QOY¥SJSKE1ST—Poor  Lauh—Dissoltaim 

of  UfUon  —  Uniting  of  Parishes — Omsent  tf 
6ht4irdians — Divided  Parishes  and  Poor  Ztow 
Amendment  Act,  1876  (89  4-  40  Vict,  e.  61).  «.  11 
—Poor  Law  Amendment  Act,  1844  (7^8  Vict. 
e.  I0l),s,  64. 

The  Divided  Parishes  and  Poor  Law  Amend- 
ment, Act,  1876,  8.  11,  empowers  the  I.ocal 
Government  Board  to  dissolve  "any  anion, 
whether  formed  under  the  Poor  Law  Amendment 
Act,  1844,  or  otherwise  "  : — 

Held  (Buckley  L.J.  dissenting),  that  the 
section  applied  to  a  union  formed  under  a  looal 
Act  which  created  for  ever  a  corporation  of 
guardians  (which  the  Local  Government  Board 
had  no  power  to  dissolve)  with  authority  to  rate 
within  the  district  in  an  exceptional  manner. 

The  Poor  Law  Amendment  Act,  1844,  &  64, 
provides  that  it  shall  not  be  lawful  for  the  Poor 
Law  Commissioners  (now  represented  by  the 
Local  Government  Board)  to  unite  to  another 
parish  for  poor  law  purposes  a  parish  of  more 
than  20,000  persons  where  the  relief  of  the  poor 
has  hitherto  been  administered  in  that  parish  by 
guardians  appointed  under  a  local  Act,  and  not 
by  overseers  of  the  poor,  unless  they  obtain  the 
consent  in  writing  of  two -thirds  at  least  of  such 
guardians : — 

Held^  that  this  section  was  not  confined  to  a 
parish  having  its  own  board  of  guardians,  but 
applied  to  a  parish  forming  part  of  a  union. 
The  King  v.  Local  Government  Board  ;  1^ 
parte  SOUTH  Stoneham  Union      -    G.  A.  388 

London. 

See  under  London. 

Sewers. 

See  under  Skwers. 

Street  —  Sewer  —  Satisfaction    of    urban 

authority — Evidence    -        -        -    871 
See  Streets. 

LODODfOB  —  Apartments  or  —  Rateability  of 

owner 1S4 

See  Rates.    1. 

LOEBOH— J9f/iZi/M^  —  High  Building— DepotU 
of  Plans—*'^  Before  or  at  the  same  time'*  as  the 
Building   Notice — Provision   directory   only-^ 
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XmooI  Oovemmetit — London  Building  Aet^  1894 
C67  ^  58  Viet,  e,  ecxiiL),  t.  Ub^London  Build- 
wng  Aots  Amendment  Act^  1906  (6  Edw,  7, 
o,  ceiw.'),  u,  7,  22. 

The  provision  in  8.  7  of  the  London  Building 
^cts  Amendment  Act,  1905  (which  deals  with 
means  of  escape  in  case  of  fire  in  certain  new 
l>nildingB),  requiring  the  deposit  of  plans  *'  before 
or  at  the  same  time "  as  the  builcfing  notice,  is 
directoiy  only,  and  not  a  condition  precedent 
either  to  the  jurisdiction  of  the  county  council 
to  approve  or  reject  the  plans  or  to  the  right  of 
the  building  owner  to  appeal  under  s.  22  of  the 
Act  to  the  tribunal  of  appeal  from  the  rejection 
of  the  plans. 

So  where  a  building  owner,  having  given  a 
building  notice  in  the  case  of  a  high  building, 
subsequently  deposited  plans  shewing  the  means 
of  escape  in  case  of  fire,  which  were  rejected  by 
the  county  council  :— 

Held^  that  he  was  not  precluded  from  appeal- 
ing to  the  tribunal  of  appeal  from  the  rejection 
by  reason  of  his  failure  to  deposit  the  plans 
before  or  at  the  same  time  as  the  building  notice. 
IiOin>oN  County  Council  r.  Spink  &  Son, 
lilMITED 447 

Mayor^s  Court — Alternative  modes  of  proof, 

one  shewing  jurisdiction,  the  other  not 
See  Prohibition.  849 

LOVDON  AND  ST.  KATHABIITB  DOCKS  ACT, 
1864 175 

See  Shippinq.    3. 

LUVACT — Principal  and  Agent — Jyunatie  not  to 
found  by  Inquieitum — Person  appointed  under 
Lunacy  Act  to  carry  on  Bueiness  of  Lunatic — 
Personal  Liability  on  Contracts  made  in  carry- 
ing on  Bueiness— Lunacy  Act^  1890  (53  4*  ^^ 
Vict.  c.  5),  M.  116,  120,  124. 

By  an  order  made  by  a  Master  in  Lunacy 
under  s.  116  and  s.  120  of  the  Lunacy  Act,  1890, 
the  defendant  was  authorized  to  exercise  the 
powers  of  a  committee  of  the  estate  of  a  lunatic 
not  so  found  by  inquisition  as  in  the  case  of  a 
person  of  unsound  mind  so  found  by  inquisition, 
and  to  carry  on  his  business,  which  had  been 
carried  on  by  the  lunatic  in  the  name  of  a  firm 
of  which  he  was  the  sole  partner.  While  carry- 
ing on  the  business  under  the  order,  the  defen- 
dant ordered  goods  in  the  name  of  the  firm,  and 
the  goods  were  supplied  by  the  plaintiffs  for  the 
purposes  of  the  business.  The  plaintiffs  having 
sued  the  defendant  personally  tor  the  price  of 
the  goods  supplied  by  them  : — 

Heldf  that  the  effect  of  the  order  made  under 
the  Lunacy  Act,  1890,  was  to  make  the  defen- 
dant the  agent  of  the  lunatic  for  the  purpose  of 
carrying  on  his  business,  and  that,  in  the  absence 
of  evidence  that  the  defendant  intended  to 
pledge  his  personal  credit,  the  mere  fact  that  he 
carried  on  the  business  under  the  order  did  not 
make  him  personally  liable  to  the  plaintiffs  for 
the  ^oods  supplied  by  them. 

BuH,  Boulton  Jfr  Hay  ward  v.  Bull,  [1895]  1 
Q.  B.  276,  and  Owen  ^  Co,  v.  Oronk,  £1895]  1 
Q.  B.  265,  considered.  Plumpton  v,  Burkin- 
BHAW       •        -       -    .    -       -        -    C.  A.  578 


MAeXSTRATBS. 

See  under  Justiobs. 

MAXOTB  nrSTJEAHCB. 

See  under  Insuranob  (Marine). 

KASTEB— Appeal  from  decision  of— Trial  of 
garnishee  issue  by  Master  -  -  048 
See  Pragticb.    5. 

XA8TBB  AHD  SSBYA5T. 

See  under  Employbr  and  Workman. 

KATOB*S  COTJBT--Altemative  mode  of  proof, 
one    shewing   jurisdiction,    the    other 

not 840 

See  Prohibition. 

XSASITBES— Weights  and. 

See  under  Wrights  and  Meaburbs. 

KXVS  BEA— Goal — Representation  by  employer 
— Innocent  delivery  by  servant  -  888 
See  Weights  and  Measures.    2. 

MJBBCHAVT  SHIPPOrO. 

See  under  Shipping. 

XSTBOPOUS. 

See  under  London. 

MIDLAITD  RAILWAY  COMPAVT  (BATES 
AKD  CHABGES)  OBDEB  COmPIBMA. 
TION  ACT,  1881  -  .856 

See  Railway.    3. 

HLL — Water  mill — Land  drainage — Injury  to 
other  "land"  -  -  -  -  441 
See  Land  Drainage. 

MIKE — Coal  Mine — Ckeck  Weigher — Appoint- 
vient — **  Mine  "  —  Two  Seams  in  Mine  —  Coal 
Mines  Regulation  Act,  1887,(50  <^  51  Vict,  e,  58), 
s,  13,  iub-s,  1. 

By  s.  13,  sub-s.  1,  of  the  OoeX  Mines  Regula- 
tion Act,  1887,  it  is  provided  that  the  persons 
who  are  employed  in  a  mine  and  are  paid 
according  to  the  weight  of  mineral  gotten  by 
them  may  appoint  a  check  weigher. 

In  a  mine  not  divided  into  parts  under  s.  19 
of  the  Act  there  were  two  seams  of  coal  worked 
as  one  mine  by  separate  gangs  of  miners  paid 
according  to  the  weight  of  mineral  gotten  by 
them  : — 

Held^  that  the  two  seams  together  constituted 
a  ^*  mine  "  within  the  meaning  of  s.  IS,  and  con- 
sequently that  the  miners  working  in  one  of  the 
seams  coQld  not  under  that  section  appoint  a 
check  weigher  in  respect  of  the  mineral  gotten 
from  that  seam.    Thorpe  v.  Da  vies 

8att«B  J.  780 

Railway  company  —  (Compensation  —  Pur- 
chase— Limestone  required  to  be  left 

unworked 606 

See  Railway.    1. 

MISAPPBOPBLITIOE  —  Bankruptcy  —  PtxMf — 
Breach  of  trust — Director  of  company 
and  member  of  partnership  -  -  8l7 
See  Bankbuptot.    6. 
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XIBOOITDUOT  — Allegations  of  —  DiacoTcry — 
Libel  —  Justification  —  Inspection  of 
plaintiffs' books  -  -  -  -  161 
See  Practicb.    2. 

USDntECnOV— Libel— Personal  imputation— 

New  trial 809 

See  Defamation.    1.  ' 

MISTAKE— Bankruptcy  notice— Validity— Mis- 
take in  amount  of  interest  —  Formal 

defect 694 

See  Bankruptcy.    8. 

KOKET-L'SSliiZBB-'Praetice-'Summary  Judg- 
ment— Interest — Money -lender's  Aetion — Defence 
under  Money-lenders  Aet,  1900  (63  ^f*  64  Viet, 
e,  51) — Admission  of  Balance  remaining  due  on 
actual  Advance  —  Rules  of  Supreme  Courts 
Order  xir.,  r.  4. 

Where  the  plaintiff  in  a  money-lender's  action 
applies  for  leave  to  sign  final  judgment  under 
Older  XIY.,  and  the  defendant  sets  up  a  defence 
under  the  Money-lenders  Act,  1900,  but  admits 
that  he  still  owes  some  part  of  the  money  actually 
advanced,  the  proper  order  is  to  order  summary 
judgment  for  the  amount  admitted  to  be  due 
without  interest  and  to  give  leave  to  defend  for 
the  residue  of  the  claim. 

Wells  V.  Allott,  [1904]  2  E.  B.  842,  explained 
and  distinguished.    Larabus  v.  Smith 

C.A.    MB 

M0BTGA6B— Bankruptcy  —  Disclaimer  —  Order 
vesting  in  mortgaj^ees  whole  plot  of  land 
including  portion  not  mortgaged  -  819 
See  Bankruptcy.    5. 


KZCEBSABISB— Infant— Alleged  requirements 
— Onus  of  proof  -  -  -  -  1 
See  Infant. 

HXOLIOEHGS— Dangerous  premises — Staircase 
in  possession  of  landlord — Staircase  not 
lighted— LiabiUty  -  -  -  278 
See  Flats. 

Evidence — ^Negligent  course  of  conduct — 

Dangerous  practice — Evidence  of  similar 
acts  or  omissions  .  -  .  .  601 
See  Evidence. 

Ship — Registered  owner  holding  as  trustee 

—  Priorities  —  Principal    and   agent  — 

Estoppel 484 

See  Trustee. 

Shipping — Bill  of  lading — Loss  due  to  ship- 
owner's negligence  ...  696 
See  Shippinq.    2. 

Water   company — Liability   to   reinstate 

pavement  —  Subsidence  —  Omission  of 
road  authority  to  rectify  -  -  894 
See  Water  Company. 

VUIBAHGE — Tramway  company  —  Damage  to 
plants  in  adjoining  land  -  •  14 
See  Tramways. 

VOnCS— Bankruptcy  notice. 

See  under  BANKRUPTCY. 


VOTlOE—eontinued, 

Bates— Notice  of  appeal — ^Notice  to  ■nnprB 

ment  committee— Entiy  and  respite  of 
appeal .....  -  688 
See  Rates.    2. 

Workmen's  compensation  ...     681 

See  Employer  and  Workman.     4. 


*  OPTIOB  " — ^Workmen's  Compensation 

See  Employer  and  Workman. 


»1 


PABX — Poor  rate— Rateable  value — Beneficial 
occupation  —  Public  park  —  LiTerpool 
Improvement  Acts  ...  64T 
See  Rates.    3. 

PABLIAXXHT— ^raneAMff—  Ohjeetum  —  JViuM 
facie  Proof  of  Ground  of  Objection — JUhvttUg 
Etidence — Evidence  of  Bemi«— Jurisdiction  if 
Supreme  Court  to  direct  Revising  Barrister  te 
hold  fresh  Revision  Court — Parliamentary  and 
Municipal  Registration  Act,  1878  (41  ^  42  Fm^. 
e.  26),  s.  28,  sub-s,  10. 

The  provisions  of  s.  28,  sub-s.  10,  of  the 
Parliamentary  and  Municipal  Registration  Act, 
1878,  which  require  an  objector  to  give  prima 
facie  proof  of  the  ground  of  his  objection  before 
the  revising  barrister,  and  provide  for  the  giving 
of  such  prima  facie  proof  to  the  satisfaction  of 
the  revising  barrister  "  by  evidence,  repute,  or 
otherwise,"  are  in  aid  of  the  objector,  who  may 
give  prima  facie  proof  of  his  objection  by 
evidence  of  repute ;  the  sub-section  does  not 
authorize  the  revising  barrister  to  rely  upOD 
evidence  of  repute  as  distinguished  from  proof 
in  order  to  defeat  the  objection. 

Where  the  Court,  upon  the  hearing  of  a  case 
stated  by  a  revising  barrister,  is  of  opinion  that 
the  effect  of  proceedings  before  the  revising 
barrister  is  to  shew  that  certain  entries  in  the 
lists  of  voters  of  names  objected  to  have  not  in 
fact  been  revised  according  to  law,  it  may  in  the 
exercise  of  its  inherent  jurisdiction  direct  the 
revising  barrister  to  hold  another  Court  for  the 
revision  of  those  entries,  notwithstanding  that 
the  period  limited  by  statute  for  revising  the 
lists  has  expired.    Kent  v.  Fittall  (No.  2) 

C.A.ttl 

PABTVBB8HIP  — Action  by  firm  — Order  for 
discovery — Refusal  by  one  co-plaintiff 
to  obey— Application  by  co-plaintiff  for 
attachment— Jurisdiction  -  -  679 
See  Praotice.    1. 

Breach  of  trust— Director  of  company  and 

member  of  partnership — Misappropria- 
tion— Joint  and  several  proof  -  817 
See  Bankruptcy.    3. 

PLAB8— London  Building  Acts — High  bnildinfc 
— Deposit  of  plans  -  •  -  447 
See  London. 

PLABTS  —  Tramway  company  —  Damage  to 
plants  in  adjoining  land  •  •  14 
See  Tramways. 


2K.B. 


INDBZ. 


979 


PLXABUrOS  — Pnctioe  — Gaming-*New  oon- 
sideration — ^^mendment  of  pleadings  at 

trial 686 

See  Qaming. 

POUOT— Life  insiiraiice  ....  868 
See  INSUBANOE  (Life). 

Marine  insarance. 

See  under  Insuranob  (Mabotb). 

POLLITTIOV  —  Rivers   pollution   preyention  — 

"Sewers" 780 

See  Sbwsbs. 

POOB  LAW^Dissolntion  of  union— Uniting  of 
parishes — Consent  of  guardians  -  868 
^00  Local  Govbbnmbnt. 

POOB  BATB  A88B881CBHT  ABO  OOLLBGTIOB 
AOT,  1868 184 

See  Batbs.    1. 

POOB  BATES. 

See  under  Ratbs. 

PBAGIICB— ilcf^M  by  Firn^-^Order  /or  Die- 
eovery  —  Refuedl  of  one  Plaintiff  to  obey  — 
Application  by  Co-plaintiff  for  Attachment — 
Jurisdiction, 

After  the  dissolution  of  a  partnership  one  of 
the  two  partners  commencea  an  action  in  the 
firm  name  to  recover  a  debt  alleged  to  be  due  to 
the  partner^ip,  and  gave  to  the  other  partner, 
who  did  not  consent  to  the  action  and  who  dis- 
claimed all  right  to  any  sum  that  might  be 
recovered,  an  indemnity  against  the  costs  to  be 
incurred.  An  order  requiring  "  the  plaintiffs  " 
to  make  a  further  and  better  affidavit  of  docu- 
ments was  served  by  the  defendant  upon  the 
partner  bringing  the  action,  who  made  a  further 
affidavit  and  served  a  copy  of  the  order  on  his 
partner,  and,  on  the  refusal  of  the  latter  to  make 
an  affidavit,  applied  for  an  order  of  attachment 
against  him  on  the  ground  of  his  non-compliance 
with  the  order  for  a  further  and  better  affidavit 
of  documents : — 

Held,  that  the  Court  had  jurisdiction  to  make 
the  order  of  attachment.  Seal  k  Edoelow  r. 
KnrasTON C.  A.  679 

8. Discovery  —  Libel  —  Judijication  — 

JPartioulars  of  Justification — Allegations  of  Mis- 
conduct—Inspection of  Plaintiffs'  Books. 

A  defendant  to  an  action  for  libel  who  pleads 
a  justification  must  state  in  his  defence  or  In  his 
narticalars  of  justification  the  specific  facts  or 
mstances  upon  which  he  relies  in  order  to  prove 
his  plea,  and  he  can  obtain  inspection  of  the 
plaintiffs*  books  or  documents  only  in  respect  of 
such  specific  facts  or  instances. 

To  an  action  by  a  firm  of  stock  and  share 
dealers  for  a  libel  in  a  newspaper,  the  innuendo 
placed  upon  the  alleged  libel  being  that  it  meant 
that  the  plaintiffs  carried  on  their  business  in  an 
improper  manner  and  were  fraudulent  stock  and 
share  dealers  and  persons  who  could  not  be 
trusted  in  business  dealings,  the  defendant 
pleaded  a  justification  and  delivered  particulars 
of  the  plea,  in  which  he  alleged  that  the  plaintiffs 
were  not  members  of  the  London  Stock  Exchange, 
but  were  concerned  in  running  a  "  bucket-shop," 
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and  that  they  did  not  carry  on  the  ordinary  and 
legitimate  business  of  stockbrokers,  but  were 
entirely  dependent  for  their  profits  upon  the 
losses  made  by  their  customers.  In  a  further  set 
of  oarticulars  the  defendant  gave  the  names  of, 
and  extracts  from,  certain  pamphlets  on  methods 
of  money- making  issued  by  the  plaintifb.  In 
neither  set  of  particulars  did  the  defendant  give 
any  specific  instance  of  the  commission  by  the 
plaintifb  of  any  fraudulent  or  improper  act,  or 
the  name  of  any  person  alleged  to  nave  been 
defrauded  by,  or  to  have  suffered  loss  at  the 
hands  of,  the  plaintifb.  The  defendant  having 
taken  out  a  summons  for  an  order  that  he  should 
be  at  liberty  to  inspect  the  books  of  the  plaintiffs 
for  a  certain  period  : — 

Held  that,  as  the  particulars  of  justification 
contained  no  specific  instances  of  the  misconduct 
alleged,  they  were  too  general  to  entitle  the 
defendants  to  inspection  of  the  plaintifb'  books. 

Yorkshire  Provident  Life  Assurance  Co,  v. 
ffUbeH,  [1895]  2  Q.  B.  148,  discussed  and 
followed.    Abnold  k  Butler  v.  Bottomlet 

C.  A.  161 

8. Judgment — Default  of  Appearance — 

CMts — Judgment  signed  for  too  large  an  Amount 
—  Amendment  —  Accidental  Slip  —  Rules  of 
Supreme  Court,  Order  xiii.,  r.  3  ;  Order  xxviu,, 
r.  11. 

Where  judgment  has  been  signed  in  an  action 
for  a  liquidated  demand  in  defaidt  of  appearance, 
and,  through  an  error  arising  from  an  accidental 
slip,  the  amount  included  in  the  judgment  for 
costs  exceeds  by  a  few  shillings  the  amount  pro- 
perly allowable  for  costs,  the  judgment  may  be 
amended,  under  Order  xxviii.,  r.  11,  by  reducing 
it  to  the  proper  amount. 

In  an  action  by  the  plaintiff,  as  indorsee, 
against  the  defendant,  as  acceptor,  of  a  bill  of 
exchange  for  25002.,  judgment  was  signed  in 
default  of  appearance,  llie  amount  included  in 
the  judgment  so  signed  for  costs  was  5/.  6«., 
which  exceeded  by  the  sum  of  12«.  the  amount 
properly  allowable  in  the  particular  case  accord- 
ing to  the  scale  of  costs  in  force  with  regard  to 
judgments  by  default.  The  plaintiff  having 
issued  a  writ  of  fieri  facias  upon  the  judgment, 
goods  of  the  defendant  were  seized  under  the 
writ  The  defendant  applied  to  set  aside  the 
judgment  as  having  been  irregularly  signed. 
An  affidavit  made  by  the  clerk  to  the  plaintiffs 
solicitors,  who  attended  at  the  district  registry 
when  the  judgment  was  signed,  stated  that  he 
looked  at  the  list  of  costs  there  exhibited,  and 
inadvertently  filled  in  the  wrong  amount  :— 

HM  by  Sir  Gorell  Barnes,  President,  and 
Farwell  L.J.  (Fletcher  Moulton  L.J.  dissenting), 
that  the  defendant  was  not  entitled  to  have  the 
judgment  set  aside,  and  that  there  was  power  to 
amend  it  under  Order  zxviii.,  r.  11,  which  ought 
to  be  exercised. 

Anlaby  v.  PratoHus,  (1888)  20  Q.  B.  D.  764. 
and  Hughes  v.  Justin,  [1894J  1  Q.  B.  667,  dis- 
tinguished.   ABMITAQB  V,  PAB80M8  -     0.  A.  410 

4.  Judgment  Debt — Order  for  Payment  by 
Instalments — Execution — Necessity  for  Leave — 
Execution  Act,  1844  (7^8  Vict,  c.  96),  s.  61— 
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Debtors  Act,  1869  (32  Jj-  33  Vict,  e,  62),  <.  6— 

Rules  of  Supreme  Court,  Order  zul,  r.  24. 

Where  judgmeDt  has  been  recovered  in  the 
High  Court  for  a  Bum  of  money,  and  an  order 
has  been  made  by  the  judge  in  bankruptcy  under 
8.  5  of  the  Debtors  Act,  1869,  for  payment  of  the 
judgment  debt  by  instalments,  execution  may 
issue  under  Order  XLii.,  r.  24,  of  the  Rules  of  the 
Supreme  Court  for  the  amount  of  instalments 
which  have  become  due  and  are  unpaid. 

Semhle,  the  power  to  order  the  issue  of 
execution  as  provided  by  s.  61  of  the  Execution 
Act,  1844,  can  be  exercised  by  any  judge  of  the 
High  Court  and  is  not  confined  to  the  judge  in 
bankruptcy.    WooDHAM  Smith  v.  Bdwabdb. 

c.  A.aM 

6. Trial  of  OamUhee  Istue  hy  Matter 

— Appeal  from  I>ecmon  of  MoKter—Bulet  of 
Supreme  Court,  Order  XL.,  rr,  6,  6a  ;  Order  liy., 
r.21. 

An  appeal  lies  under  Order  ZL.,  r.  6,  to  a 
Divisional  Court  from  the  decision  of  a  Master 
upon  the  ti-ial  of  an  issue  ordered  by  him  under 
Order  XL  v.,  r.  4,  in  garnishee  proceedings. 
Blair  v,  Clabk.    Gbatdon,  Garnishee. 

DiT.  Ct.  648 

6.  Writ  of  Summon* — Service   out   of 

Jurisdiction — Breach  ofQtntract,  whether  within 
or  out  vf  the  Jurisdiction — Contract  for  Sale  of 
Goods  cAf— Rules  of  Supreme  Court,  Order  xr.. 
r.\(e). 

Goods  were  sold  under  a  ci.f.  contract  by  a 
foreigner  carrying  on  business  and  resident 
abroad  to  purchasers  in  England,  who  paid  the 
price  in  excliange  for  the  bill  of  lading.  On 
inspection  of  the  goods  after  their  arrival  in 
England,  the  purchasers  alleged  that  they  were 
not  of  the  description  stipulated  for  in  the 
contract,  and  obtained  leave  to  issue  a  writ,  of 
which  notice  was  to  be  served  (and  was  served) 
on  the  defendant  out  of  the  jurisdiction,  claiming 
a  return  of  the  money  paid  or  damages  for  breach 
of  contract : — 

Held  that,  the  contract  of  sale  being  a  c.i.f. 
contract,  the  alleged  breach  had  taken  place  out 
of  the  jurisdiction,  and  that  therefore  the  case 
did  not  fall  within  Order  XI.,  r.  1  (<r),  and  the 
writ  and  service  must  be  set  aside. 

Barrow  v.  Myers,  (1888)  4  Times  L.  R.  441  ; 
62  J.  P.  .345,  overruled.  Crozier,  Stephens 
&  Co.  r.  AUERBAGH  -         -         -         -     C.  A.  161 

Amendment  of  pleadings  at  trial — Gaming 

— New  consideration    -        -        -    696 
See  Gaming. 

—  New   trial — Misdirection— Libel— Personal 
imputation — Plea  of  fair  comment 
See  Defamation.     1,  2.      809,  825,  n. 

PssysimoK  or  cbusltt  to  ohudbek 

ACT— Wilful  neglect    -        -        -      26 
See  Criminal  Law.    4. 

PBIirCIPAL  AND  AOSKT— Lunacy— Person 
appointed  to  carry  on  business  of  lunatic 
— Personal  liability  on  contracts  •  672 
See  Lunacy. 


PBnrCIFAL  AHD  hSim-'^ontiiiMei. 

Ship— Registered  owner  holding  as  tmatee 

— ^Negligence— Priorities      -        -    4M 

See  Trustee. 

Stock  Exchange — Right  of  broker  to  indem- 
nity from  client  ....  614 
See  Stock  Exchange. 

PBI0BITIZ8— Ship— Registered  owner  holding 
as  trustee — Negligence — Principal  and 

agent 484 

See  Trustee. 

PBOHIBITXOV  —  Mayor's  Court  —  AUematite 
Modes  of  Proof,  one  shewing  Jurisdiction^  the 
other  not. 

The  maker  of  a  promissory  note  which  was 
expressed  in  the  body  of  it  to  be  paypble  at  an 
address  within  the  City  of  London  was  sued  upon 
the  note  in  the  Mayor's  Court.  Neither  plaintiff 
nor  defendant  resided  or  carried  on  bnsiness 
within  the  City,  nor  did  any  part  of  the  caoae  of 
action  arise  within  it,  except  the  fact  that 
presentment  at  the  address  named  was,  unless 
waived,  necessary  to  render  the  defendant 
liable  :— 

Held,  that  although  the  plaintiff's  case  might 
be  established  by  proving  waiver  of  presentment, 
and  therefore  without  shewing  that  any  part  of 
the  cause  of  action  arose  within  the  jarisdiction, 
upon  the  plaintiff  undertaking  to  rely  upon 
presentment  in  the  City  and  not  upon  waiver, 
an  order  for  prohibition  ought  not  to  be  granted. 
JoBOLYNE  V.  Roberts  -       -       -    DIt.  Ct.  S46 

PROOF— Bankruptcy. 

See  under  Bankruptot. 

Mayor's  Court — Alternative  modes  of  proof, 

one  shewing  jurisdiction,  the  other  not 
See  Prohibition.  M9 

Onus    of    proof  —  Evidence  —  Infant  — 

Necessaries 1 

See  Infant. 

PITBLIC  HBALTH— Street. 

See  under  Streets. 

RAcnre. 

See  under  Gamino. 

RAILWAY- i/(»«#—  Compensationr^Purchaee— 
Limestone  required  to  he  left  unworked  — 
Londttnand  Biroiingfiam  Railway  Company  Act, 
1833  (3  mil.  4,  c,  xjrxvt.),ss.  54,  65,  68. 

By  a  private  Act,  passed  prior  to  the  Rail- 
ways Clauses  Consolidation  Act,  1845,  authorixing 
the  construction  of  a  railway  and  containing  the 
usual  provisions  for  the  acquisition  of  lands, 
mines  and  minerals  (including  by  name  lime- 
stone) were  excepted  out  of  the  purchase  of 
lands,  but  it  was  provided  that,  upon  receipt  of 
a  twenty -one  days'  notice  from  the  proprietor  of 
any  mines  or  luinerals  lying  under  or  within 
forty  yards  of  the  railway  of  his  desire  to  work 
them,  the  railway  company  might  purchase  them 
or  any  part  of  them. 

The  claimants  were  the  owners  in  fee  of  land 
on  both  sides  of  the  railway  and  of  limestone 
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lying  under  their  land  and  ander  the  railway  ; 
they  had  a  cement  manufactory  on  their  land, 
in  which  they  used  and  turned  into  cement  the 
limeBtone  which  they  quarried.  Owing  to  the 
cost  of  carriage  the  limestone  when  quarried  had 
no  market  value  as  an  article  of  commerce  other 
than  its  value  to  the  claimants  for  use  in  their 
adjacent  manufactory.  The  claimants,  having 
in  the  ordinary  course  of  quarrying  approached 
close  to  the  forty  yards  limit,  gave  notice  to  the 
railway  company  of  their  intention  to  work  the 
limestone  within  that  limit,  and  the  railway 
company  gave  separate  notices  to  treat  in  respect 
of  the  limestone  within  that  limit,  but  not  under 
the  railway,  and  of  the  limestone  actually  under 
the  railway,  and  the  amount  of  compensation 
was  referred  to  arbitration  : — 

Heldf  (1.)  that  as  the  limestone  had  no 
market  value  in  the  strict  sense  of  that  term,  its 
value  to  the  cUimants  was  what  they  might 
fairly  be  expected  to  have  made  out  of  it  by 
working  it  in  the  ordinary  and  reasonable 
manner  in  which  it  would  have  been  worked  but 
for  the  notices  to  treat;  (2.)  that  the  profits 
which  the  claimants  woula  have  made  by 
turning  it  into  cement  might  properly  be  taken 
into  consideration  by  the  arbitrator  as  an  indica^ 
tion,  though  not  as  a  measure,  of  that  value ; 
and  (3.)  that  the  value  was  not  affected  by  the 
fact  that  the  claimants  owned  large  quantities 
of  other  limestone  which  they  might  have  worked 
instead  of  the  stone  in  question. 

The  Act  provided  that,  after  its  passing,  no 
shaft,  pit,  or  quarry  should  be  dug,  sunk,  or 
made  "  in  or  on  "  the  railway.  With  respect  to 
the  limestone  lying  under  the  railway,  the 
arbitrator  found  that  the  claimants,  by  entering 
upon  their  property,  could  and  would  have 
worked  and  gotten  the  stone  without  going  on 
to  the  surface  of  the  railway,  but  the  effect 
would  have  been  to  cause  the  subsidence  of  Uie 
rails  and  ballast : — 

Held  by  Sir  Gorell  Barnes,  President,  and 
Farwell  L.J.  (Kennedy  L.J.  dissenting),  that 
such  a  mode  of  working  would  have  involved  the 
making  of  a  quarry  "  in,*'  though  not  **on,"  the 
railway,  and  would  have  been  in  contravention 
of  the  statute,  and  that  therefore  the  limestone 
under  the  railway  had  no  assessable  value. 

Decision  of  Bray  J.,  [1908]  1  K.  B.  925, 
TBversfid 

HdsHY.  NoHh  Eastern  Ry,  Cb.,  [1907]  A.  0. 
400,  discussed.  RuoBT  Pobtland  Cembnt 
GoMPAKT  V.  London  and  Nobth  Western 


Railway  Company 


-    C.  A.  606 


2. Regulation  —  Increase  of  Rates  — 

Reasonahleness — Change  in  Condition  of  Trade 
— Ecidence — RnUtoay  and  Canal  Traffic  Act^ 
1894  (67  ^  58  Vict,  c.  54),  *.  1. 

By  s.  1,  sub-s.  1,  of  the  Railway  and  Canal 
Traffic  Act,  1894,  where  a  railway  company  have 
since  December  31,  1892,  increased,  or  thereafter 
increase,  any  rate,  then,  if  any  complaint  is 
made  that  the  rate  is  unreasonable,  it  shall  lie 
on  the  company  to  prove  that  the  increase  of  the 
rate  is  reasonable. 

Upon  a  complaint  that  an  increase  of  a  rate 
for  the  carriage  of  coal  as  from  August  1, 1900, 
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over  the  defendants'  railways  was  unreasonable 
an  order  was  made  that,  if  the  defendants  relied 
for  justification  on  any  change  in  the  mode  or 
expense  of  carrying  coal,  they  were  to  give  par- 
ticulars thereof.  No  such  particulars  were  given. 
At  the  hearing  before  the  Railway  Commissioners 
it  was  proved  on  behalf  of  the  defendants  that 
in  1895,  at  the  request  of  the  colliery  owners, 
owing  to  the  depression  in  the  coal  trade,  the 
defendants  reduced  the  rates  for  the  carriage  of 
coal  ;  that  in  1900  the  coal  trade  was  in  a  pro- 
sperous condition,  the  price  of  coal  having  risen 
considerably ;  and  that  on  August  1,  1900,  the 
defendants  raised  the  rates  to  what  they  had 
been  in  1895  before  the  reduction  was  made. 
The  Commissioners  (Sir  James  Woodhouse  dis- 
senting) having  found  that  the  increase  of  the 
rates  was  reasonable  : — 

Held,  that  the  evidence  as  to  the  rise  in 
the  price  of  coal  was  not  given  for  the  pur- 
pose of  proving  an  increase  in  the  expense  of 
carrying  the  coal,  bat  for  the  purpose  of  proving 
that  the  depression  which  was  the  cause  of  the 
reduction  in  the  rates  had  passed  away  and  had 
been  succeeded  by  a  period  of  prosperity,  and 
therefore  the  evidence  was  not  excluded  by  the 
order  for  particulars;  and  that,  consequently 
there  was  evidence  upon  which  the  Railway 
Commissioners  were  entitled  to  find  that  the 
increase  of  the  rates  was  reasonable. 

Judgment  of  the  Railway  and  Canal  Commis- 
mission,  [1908]  1  K.  B.  771,  affirmed.  North 
Staffordbhire  Colliery  Owners'  Associa- 
tion t;.  North  Staffordshire  Railway 
Company,  London  and  North  Western 
Railway  Company,  Great  Western  Rail- 
way Company,  and  Shropshire  Union 
Railways  and  Canal  Company  -   C.  A.  765 

8. Siding    Accommodation — Rates   and 

Charges — Reasonahleness — Provisional  Order  of 
Board  of  Trade — Midland  Railtouy  Cumpany 
(^Rates  and  Charges')  Order  Confirmation  Act, 
1891  (54  4"  55  Vict.  c.  ccadx.'). 

The  schedule  of  maximum  rates  and  charges 
annexed  to  a  provisional  order  of  the  Board  of 
Trade  with  reference  to  the  plaintiff  railway 
company  fixed  as  the  maximum  chai^  for  any 
accommodation  or  services  rendered  by  the  com- 
pany within  the  scope  of  their  undertaking  by 
the  desire  of  a  trader  and  not  otherwise  pro- 
vided for  by  the  schedule  such  reasonable  sum  as 
the  company  might  think  fit.  The  railway  com- 
pany gave  notice  to  a  firm  of  coal  merchants 
that  in  future  they  would  make  a  charge  of  6<2. 
per  day  per  waggon  in  respect  of  all  waggons 
remaining  on  their  wait  order  sidings  beyond  a 
specified  time,  but  notwithstanding  this  notice 
the  firm  continued  to  use  the  company's  sidings 
and  to  keep  their  trucks  there  beyond  the  speci- 
fied time.  In  an  action  against  the  firm  before 
a  special  jury  for  siding  rent  on  the  footing  of 
the  notice  Lawrance  J.  withdrew  the  case  fix)m 
the  jury  and  gave  judgment  for  the  plaintiffs  on 
the  ground  of  an  implied  contract  by  the  defen- 
dants to  pay  the  stipulated  charge  : — 

Held,  that  the  subject-matter  of  the  action 
was  within  the  schedule  and  that  the  question  of 
the  reasonableness  of  the  charge  was  for  the 
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S'  Lry,   and  a   new   trial   ordered.      Midland 
▲iLWAT  Compact  v.  Mtbbs,  Rose  &  Co. 

C.A.  8M 

BATES — Apartments  or  Zodgingi — Bating — 
BateaHlity  of  Owner — Parliamentary  Borough 
— Abatement  or  Ded/uetion — Tenement  wholly  let 
out  in  Apartmentt  or  Lodgings — Bepresenta^ 
tion  of  the  PeopU  Act,  1867  (30  J^  81  Viet, 
e.  102),  #.  7 — Poor  Bate  Atteeement  and  CoUee- 
tian  Act,  1869  (32  4'  33  net.  e.  41),  9m.  3,  4. 

The  respondent  was  the  owner  of  a  tenement 
situate  in  a  borough  which  in  the  year  1867  was, 
and  ever  since  had  been,  a  parliamentary 
borough.  The  tenement  was  wholly  let  out  in 
apartments  or  lodgings  not  separately  rated 
within  the  meaning  of  s.  7  of  tne  Representa- 
tion of  the  People  Act,  1867.  Purporting  to  act 
under  that  section,  the  rating  authority  rated 
the  respondent  as  owner,  instead  of  the  occu- 
piers of  the  tenement,  without  allowing  him 
auy  commission,  abatement,  or  deduction  : — 

Held,  that  the  Act  under  which  the  respon- 
dent was  rateable  as  owner  instead  of  the  occu- 
piers was  not  the  Representation  of  the  People 
Act,  1867,  but  was  the  Poor  Rate  Assessment  and 
Collection  Act,  1869,  and  that  he  was  entitled  to 
the  commission,  abatement,  or  deduction  specified 
in  s.  8  or  s.  4  of  the  later  Act.     Davib  (on 

BEHALF  OF  THE  ISLINGTON  CORPORATION)  r. 

Wallis Div.Ct.  IM 

8. Appeal — Notice  of  Appeal — Notice  to 

Auessment  Committee — Eniry  and  Betpite  of 
Appeal— Poor  BaU^Poor  Belief  Act,  1743  (17 
&eo,  2,  e,  38),  t,  4—-  Union  AsMctement  Committee 
Amendment  Act,  1864  (27  4*  28  Vict.  o.  39),  «.  1. 

By  Sb  1  of  the  Union  Assessment  Committee 
Amendment  Act,  1864,  *'  Before  any  appeal  shall 
be  heard  by  any  special  or  quarter  sessions 
against  a  poor  rate  made  for  any  parish  con- 
tained in  any  union  to  which  the  Union  Assess- 
ment Committee  Act,  1862,  applies,  the  appelluit 
shall  give  twenty-one  days'  notice  in  writing 
previous  to  the  special  or  quarter  sessions  to 
which  such  appeal  is  to  be  made  of  the  intention 
to  appeal,  and  the  grounds  thereof,  to  the  assess- 
ment committee  of  such  union  .  .  .  ."  : — 

Held  by  Sir  Qoreli  Barnes,  President,  and 
Farwell  L J.  (Fletcher  Moulton  L.J.  dissenting), 
that  where  written  notice  of  appeal  against  a 
poor  rate  had  been  given  to  an  assessment  com- 
mittee less  than  twenty-one  days  before  the  first 
practicable  quarter  sessions  after  the  decision 
appealed  against,  the  appellants  were  neverthe- 
less entitled  to  have  the  appeal  entered  and  its 
hearing  respited  to  the  next  sessions.  The 
Kino  v.  Yorkshire  (West  Riding)  Justices 

C.A.  686 

8. Park— Public  Park  —  Poor  Bate  — 

Bateable  Valve — Beneficial  Ooeupation — Liver- 
pool Improvement  Act,  1866  (28  J^  29  Victc.  xx.), 
$$,  14,  16 — Liverpool  Improvement  and  Water- 
worke  Act,  1871  (84  Jf'  36  Vict.  e.  clwarxiv.^ 
8.  62. 

A  corporation,  not  charged  with  the  duty  of 
providing  a  public  park,  were  empowered  by 
statute  to  purchase  land  which  they  might  think 
suitable  for  public  parks  or  playgrounds  and 
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C*  es  of  recreation  for  the  inhabitants  of  the 
ugh,  and  to  lay  out  and  appTopriate  the 
same  for  any  of  such  purposes,  and  to  make 
by-laws  for  the  management  and  regnJaticB 
thereof.  They  were  also  empowered  to  sell  or 
lease  all  or  any  part  of  the  lands  so  acquired 
which  should  not  be  required  for  the  pmpoees  of 
the  Act,  and  (by  a  further  statute)  to  nmke  by- 
laws for  regulating  the  days  and  hoora  dming 
which  any  park  was  to  be  open  or  shut,  and  the 
prices  of  admission  on  any  special  oocasioin,  pro- 
vided that  the  days  on  which  the  park  might  be 
shut  should  not  exceed  seven  days  in  any  one 
year.  The  corporation  purchased  land  whidi 
they  formed  into  a  park  and  appropriated  to  the 
public  use,  and  maae  a  by-law  under  which  the 
park  might  be  dosed  for  not  more  than  seven 
days  in  any  one  year,  and  the  oorporation  might 
charge  or  allow  the  person  to  whom  the  use  of 
the  park  on  those  days  was  granted  to  make  a 
chaige  for  admission,  not  exceeding  five  shiHings 
for  each  person.  The  park  had  not  been  doeed 
for  fifteen  years,  when  the  corporation  had  per- 
mitted it  to  be  used  for  a  f  &te  in  aid  of  a  local 
charity,  and  a  charge  for  admission  was  made  fay 
the  persons  so  using  the  park  : — 

Held,  that  the  oorporation  were  not  oocnpien 
of  the  park  for  rating  purposes,  and  that  the 
park  was  not  rateable  to  the  poor  rate. 

Lambeth  Overeeert  v.  Lendon  County  Ommeil, 
[1897]  A.  C.  626.  discussed.  LiVBBPOOL  GOB- 
PORATION  V.  Assessment  Ck>MMiTTBB  of  West 
Debet  Union  and  Ovebsbebs  of  Walton 

G.A.Mt 


Railway — Regulation- 
Reasonableness  - 
See  Railway.    2. 


-Increase  of 
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Ship  —  Dock  company  —  Exemption  from 

rates — Lighter     -        -        -        -    175 
See  Shippinq.    8. 

XSCJU  V Jut—Execution-— Equitable  interest  in 
land — Appointment  of  receiver  -  ISl 
See  County  Coubt.    1. 

BBX0T1JIE88  —  Damage  —  Savage  dog— lia^ 
bilitv  of  owner— Intervening  act  of 
third  person  -  -        -  SN 

See  Doo. 

BEHT — Distress  for — Lessee  adjudicated  bank- 
rupt the  same  day ....  ISO 
See  Bankbuptoy.    4. 

BEPBSBEHTATIOir   OF.  THX  PEOPLE  ACT. 

1867 m 

See  Rates.    1. 

XSSTITirTIOH  or  8T0LEE  PB0PS&T7— Older 

for — Appeal  by  person  against  whom 

order  made 4tt 

See  Cbiminal  Law.    3. 

JORYZSXrE-JBttate  Duty— Allowance — Incum- 
brances— Bona  fide  Creation — Consideration— 
**  Wholly  for  the  Beceased^s  own  Use  and 
Beneft''--- Finance  Act,  1894  (57  ^  68  Vui. 
c,  30),  #.  7,  sub-s.  1  (a). 

In  1897  the  Gordon  Richmond  estates  in 
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ScoUand  were  subject  to  an  entail  in  the  Scotch 
fonft  under  which  the  defendant's  father,  the 
Dake  of  Richmond,  was  heir  of  entail  in  posses- 
sion, and  the  order  of  succession  after  him  was 
(1.)  the  defendant,  (2.)  his  son  Loid  S.,  (3.)  the 
&eiT8  male  of  the  body  of  Lord  8.    In  that  year 
the  Duke  took  proceedings  in  the  Court  of  Session 
under  the  Entail  Acts  for  Scotland  to  obtain  the 
approTal  of  the  Ck>urt  to  an  instrument  of  dis- 
entail, without  the  consent  of  the  defendant  and 
bis  son.    Following  the  proper  procedure  under 
those  Acts,  the  interests  of  the  defendant  and 
liord  S.  under  the  settlements  were  valued  at 
415,000;.  and  287,000Z.  respectively,  and  the  Duke 
executed  bonds  charging  the  estates  with  those 
sums.    The  Ck)urt  thereupon  approved  an  instru- 
ment of  disentail  which  was  duly  recorded  and 
registered.    The  Duke  thereupon  became  entitled 
to  the  estates  in  fee  simple  subject  to  those 
charges.    The  defendant  and  his  son  settled  the 
sums  secured  by  the  bonds  upon  the  defendant 
for   life  with  remainder  to  Lord  S.     In  1898 
the  Duke  made  a  revocable  mortis  causa  dis- 
position of  the  estates  subject  to  the  mortgage 
bonds  by  which   they  were  entailed  after  his 
death  to  the  defendant  and  Lord  S.  in  succes- 
sion with  remainders  over  as  before,  but,  owing 
to  the  fact  that  Lord  8.  had  issue  living  at  the 
date  of  this  deed,  its  effect  was  to  tie  up  the 
estates  for  another  generation.     Interest  on  the 
bonds  was  not  paid  in  full  to  the  defendant 
during  the  life  of  the  Duke,  but  he  executed 
f  orthur  bonds  charging  the  estates  with  balance 
due  to  the  defendant  to  the  amount  of  88,31 4/. 
The  main   motive  of  the  late  Duke  in  thus 
resettling  the  estates  was  to  lessen  the  amount  of 
estate  duty  payable  on  his  death,  but  all  the 
deeds  and  instruments,  including  the  bonds,  were 
genuine  instruments  intended  to  have  their  full 
operation.    The  defendant's  father,  the  Duke, 
died  in   1903,  and  the  defendant  claimed  to 
deduct  from  the  capital  value  of  the  estates 
passing   on    the  death,    which    amounted    to 
1,102,22U.,  for  the  purpose  of  estate  duty  certain 
debts  and  incumbrances,  including  the  bonds 
for  415,000/.  and  287,000/.  and  88,814/.,  leaving 
an  excess  of  debts  and  incumbrances  over  the 
value  of  the  estates  as  ascertained  for  the  pur- 
poses of  estate  duty  of  47,092/.  :— 

Beldf  that  the  bonds  were  incumbrances 
created  bona  fide  for  full  consideration  in 
money*s  worth  wholly  for  the  deceased's  own 
use  and  benefit  within  s.  7,  sub-s.  1  (a),  of  the 
Finance  Act,  1894,  and  that  the  defendant  was 
therefore  entitled  to  make  the  deduction  claimed. 
Decision  of  Bray  J.,  [1907]  2  K.  B.  923, 
aiSrmed.  ATTOiUfBT-aENBEAL  «.  Dukb  of 
BicHMOKD,  Gordon  and  Lennox  (No.  l) 

G.A.  7»e 

2. Income  Taw  —  Ompany  resident  in 

United  Kingdom — SJiaree  held  in  Foreign  Omt- 
pany—Controlr— Income  Tarn  Act,  1863  (16  ^  17 
Yxd.  0.  34),  Sohed,  D. 

An  English  company  carrying  on  business  in 
the  United  Kingdom  was  the  holder  of  all  the 
shares  in  a  Qerman  company  : — 

Heldf  that  that  fiact  alone  did  not  make  the 
basiness  of  the  German  company  the  business  of 
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the  English  company  so  as  to  render  the  English 
company  liable  to  income  tax,  under  Sched.  D 
of  16  &  17  Vict.  c.  34,  upon  the  full  amount  of 
the  profits  made  by  the  German  company  ;  and 
that  the  English  company  was  only  liable  to 
pay  income  tax  upon  such  profits  of  the  German 
company  as  had  been  received  in  this  country. 

Decision  of  Walton  J..  [1906]  2  K.  B.  856, 
affirmed.  Gkamophone  and  Ttpbwbiteb, 
Limited  v.  Stanlet  •       -       -       -    C.  A.  88 

RBYIfllVe  BABSI8TSB  —  Jurisdiction  of 
Supreme  Ck)urt  to  direct,  to  hold  fresh 
Revision  Court  .  -  -  -  938 
See  Fabliau  ENT. 

MVEE  —  Sewer  —  Facilities  for  carrying  oflE 
liquids  from  factories— Rivers  pollution 
prevention 780 

iSMSEWEBS. 

BOAD.    See  under  Hiqhwat. 

BULES  or  SUPBEXX  COUET  :— Order  ZI., 
r.  1  (jb) — Service  out  of  the  Jurisdiction 
See  Fbactice.    6.  161 

Order  XIII.,  r.  Z—De/auU  of  Appearance 

See  Pbactice.    3.  410 

Order  XIY.,  r.  4 — Summary  Judgment  -  966 

See  Monet-lendbbs. 

Order  XXYIU.,  r.  ll—Am&ndment    -    410 

See  Pbaotioe.    3. 

Order  XL.,  rr.  6,  6a — Motion  for  Judgment 

See  Pbactice.    5.  648 

Order  ZLII.,  r.  8 — Execution     -       -    114 

Stte  Lease. 

r.84 860 

See  DivoBCE. 

r.84 890 

See  Pbactice.    4. 

Order  LIV.,  r.  81  —  Application,  J^c,  at 

Chamhert 548 

See  Pbactice.    6. 

Order  LXVIII.,  r.  I— Application  of  Rules 

in  Crown,  Ji'C.  Cases     -        -        -    860 
See  DivoBCE. 


SALE — Bread— Sale  otherwise  than  by  weight 
See  Bbbad.  684 

Licensing  Acts. 

See  under  Licensing  Acts. 

BALE  OF  000D8— By  description — ^Award  based 
on  custom  subsequently  found  not  to 
exist — Custom  inconsistent  with  written 
contract  -  -  -  -  -  907 
See  Abbitbation. 

Execution — Warrant  sent  to  foreign  Court 

— Binding  the  property  in  goods  of 
execution  debtor — ^Time  -  -  864 
See  County  Coubt.    2. 
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Infant— Necessaries— Actual  requirements 

— Eyidence — Onus  of  proof  -        -      1 
See  Infant. 


—Workmen's  compensation        -    lOS 
See  Employbb  and  Workman.    6. 

BXBTAHT.  See  under  Emplotkb  AND  Work- 
man. 

BSBTIOS— Oat  of  jurisdiction— Writ  of  sum- 
mons—Breach of  contract  -  -  161 
See  Pbaotiob.    6. 

8ST-0F7— Bill  of  sale— Carrier's  lien  — Bank- 
ruptcy—Mutual  dealings  •  -  64 
See  Bill  of  Sale. 

8STTLSMXVT— Post-nuptial  settlement — Pur- 
chaser for  valuable  consideration— Re- 
fraining from  divorce  proceedings  -  109 
See  Bankbuptoy.    7. 

8XWEB  OAS — Workmen's  compensation — Injury 

by  accident 807 

See  Employbb  and  Wobkman.    7. 

8BWXS8 — FaeiliHes  for  carrying  off  lAquidn 
from  Factorici — Local  Oovernment — Ritere  Pol- 
lution Prevention  Act,  1876  (39  <Cr  40  Vict,  e.  76), 
*.  7. 

By  s.  7  of  the  Rivers  Pollution  Prevention 
Act,  1876,  "every  sanitary  or  other  authority 
having  sewers  under  their  control  shall  give 
facilities  for  enabling  manufacturers  within  their 
district  to  carry  the  liquids  proceeding  from  their 
factories  or  manufacturing  processes  into  such 
sewers  ....  provided  ....  that  no  sanitary 
authority  shall  be  required  to  give  such  facilities 
as  aforesaid  where  the  sewers  of  such  authority 
are  only  sufficient  for  the  requirements  of  their 
district "  :— 

Held  (reversing  the  judgment  of  a  Divisional 
Court,  [1908]  2  K.  B.  341),  that  the  word 
"  sewers  "  in  the  proviso  to  the  section  refers  not 
only  to  the  pipes  in  which  the  sewage  is  received, 
but  to  the  whole  sewage  system  of  the  authority. 

Outhrie  4*  Co,  v.  Brechin  Magistratet,  (1888) 
15  R.  385,  not  followed.  Bbook  v,  Mbltham 
Ubban  Distbict  Council     -       -  C.  A.  780 

Land  drainage. 

iS!0  under  Land  Dbainaqb. 

Street — Satisfaction  of  urban  authority — 

Evidence 671 

See  STBEBTfi. 

8EIPPI]rG  —  Bill  of  Lading  —  Cbnetruction  — 
Inaceeuibility  of  P&rt  of  DiMcharge  on  account 
of  Ire — "  Uneafe  in  cowtequence  of  War^  Die- 
turhanoe,  or  any  other  Cause  " — J^uidem  Oenerie 
Principle^'' Error  in  Judgment  qf  Master*" — 
Signature  of  Bill  of  Lading  by  Tlfne  Charterers 
on  befiaff  of  Shipowners, 

Goods  were  shipped  on  board  a  steamship  for 
a  foreign  port  under  bills  of  lading  containing  the 
following  conditions  and  exceptions  :  **  (2.)  Error 
in  judgment,  negligence  or  de&kult  of  ...  . 
master  ....  whether  in  navigating  the  ship  or 
otherwise"  ;  "  (4.)  Should  a  port  be  inaccessible 
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on  account  of  ice,  blockade  or  interdict,  or  ahoaiy 
entry  and  discharge  at  a  port  be  deemed  by  the 
master  unsafe  in  consequence  of  wmr,  distnii»- 
ance  or  any  other  cause,  it  shall  be  oomp^eBt 
for  the  master  to  discharge  goods  intended  Us 
such  port  on  the  ice  or  at  some  other  safe  port  or 
place,  at  the  risk  and  expense  of  th^  shippen, 
consignees  or  owners  of  the  goods  ;  and  upas 
such  discharge   the   ship's   responsibility  shaU 


Held^  (1.)  that  inaccessibility  was  a  qnestioB 
of  fact,  and  that  the  port  must  be  inaccessibk 
not  merely  at  the  moment  of  the  ship's  arrivai 
off  the  port,  but  also  for  a  reasonable  time  after 
her  arrival  and  first  attempt  to  enter  :  (S.)  that 
the  words  "  or  any  other  cause  "  most  be  read  as 
being  ejusdem  generis  vrith  war  or  dtstnrbanee, 
and  that  therefore  the  case  was  not  Ixouglit 
within  the  exception  because  the  master  deemed 
the  port  unsafe  or  inaccessible  on  account  of  ice ; 
and  (3.)  that  the  expression  "  error  in  jadgmeat 
of  the  master"  did  not  include  a  mistake  as  t» 
the  extent  of  his  powers  owing  to  his  misoon- 
struction  of  the  bills  of  lading. 

When  the  bills  of  lading  were  signed^  the 
steamship  was  under  a  time  charter  containing 
the  following  clause  :—'*  (12.)  The  captain 
(although  appointed  by  the  owners)  shall  be 
under  the  orders  and  direction  of  the  chartenn 
as  regards  employment,  ageucy,  or  other  arrange- 
ments; and  the  charterers'  hereby  agree  to 
indemnify  the  owners  from  all  conaeqnences  or 
liabilities  that  may  arise  from  the  captain  signing 
bills  of  lading  by  the  order  of  charterers  or  of 
their  agents,  or  in  otherwise  complyini^  with  the 
same,  and  the  owners  shall  be  responsible  for  the 
full,  true  and  proper  delivery  of  the  cargo  ...."" 
One  of  the  bills  of  lading  was  not  signed  by  the 
captain,  but  by  the  time  charterers  "  for  the 
captain  and  owners  " : — 

Held  by  Farwell  and  Kennedy  L.JJ.(Vaugfaan 
Williams  L.J.  dubitante),  that  the  signature  of 
the  bill  of  lading  by  the  time  charterers  bound 
the  shipowners. 

Decision  of  Channell  J.,  [1908]  1  K.  B.  185, 
affirmed.  Tillm^nns  &  Co.  r.  SS.  Kkutsfosd, 
Lm  ITBD C.  A.  SS8 

8.  Bill  of  Lading — Limitation  qf  Ship- 

owner's   Liability  —  Lms   due   to    Shipowner** 
Negligence. 

The  plaintiffs  shipped  two  packages  of  leather 
goods  on  board  the  defendants*  ship  for  carriage 
from  London  to  Buenos  Ayres  under  a  bill  of 
lading  containing  a  clause  which  specified  a 
large  number  of  excepted  perils  for  which  the 
defendants  were  not  to  be  responsible,  whether 
the  peril,  or  the  loss  or  damage  arising  therefrom, 
was  caused  by  the  negligence  of  the  defendants' 
servants  or  agents  or  not,  and  a  further  clause 
by  which  the  defendants  were  not  to  be  account- 
able at  all  for  bullion  or  other  specified  valuable 
or  fragile  articles  "nor  for  any  other  goods  of 
whatever  description  beyond  the  amount  of  H. 
per  cubic  foot  for  any  one  package"  unless 
shipped  under  a  special  declaration  of  valae  and 
extra  freight  paid.  The  plaintiffs'  goods  were 
not  delivered  at  Buenos  Ajrcs,  and  their  loss  was 
found  as  a  fact  to  have  been  due  to  the  negligence 
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ocf  the  defendants'  seryants ;  they  had  not  been 
sliipped  under  a  special  declaration  of  valae,  nor 
Ixad  extra  freight  oeen  paid  upon  them  : — 

JETeld  that,  notwithstanding  that  the  loss  was 
due  to  the  negligence  of  the  defendants,  they 
-were  only  liable  to  the  limited  extent  provided 
l>y  the  bill  of  lading. 

Decision  of  Bigham  J.,  [1908]  1  K.  B.  796, 
skffirmed.  Baxter's  Leathbb  Company  v. 
ItOYAL  Mail  Steam  Paoket  Company 

G.A.  686 

8. Dock    Company  —  BBemption   from 

JDoeh  Bate9 — Lighter — ^^  Bona  fids  engaged  in 
iiuekarging  or  reoeiving  Ooods  to  or  from  on 
hoard  of  any  Ship  or  Vessel" — Ship  or  Vessel 
**  lying  tJterein " — London  and  St.  Katharine 
J?oeks  Act,  1864  (27  4-  28  Vict,  c,  oUxviii.^, 
s.  136. 

By  a  section  of  a  dock  company's  Act  it  was 
provided  that  ^'all  lighters  and  craft  entering 
into  the  docks,  basins,  locks,  or  cuts  to  discharge 
or  receiTe  ballast  or  goods  to  or  fiom  on  board  of 
any  ship  or  vessel  lying  therein  shall  be  exempt 
from  the  payment  of  any  rates,  so  long  as  the 
lighter  or  craft  is  bona  fide  engaged  in  so  dis- 
charging or  receiving  the  ballast  or  goods,  and 
also  all  the  ballast  or  goods  so  discharged  or 
received  shall  be  exempt  from  any  rate  or  charge 
whatever." 

A  lighter  entered  one  of  the  company's  docks 
in  order  to  discharge  goods  into  a  steamship  then 
lying  in  the  dock,  and  finished  discharging  her 
goods  into  the  steamship  at  6  p.m.  on  tiaturday. 
The  steamship  left  the  dock  on  the  next  tide,  at 
about  midnight  on  that  day  ;  the  lighter  remained 
in  the  dock  until  the  early  morning  tide  on  the 
following  Monday,  when  it  left : — 

JReld  by  Vaughan  Williams  L.J.  and  Buckley 
li. J.  (Fletcher  Moulton  L.J«  dissenting),  that  the 
lighter  was  bona  fide  engaged  until  her  departure 
in  discharging  goods  to  a  vessel  lying  in  the  dock 
within  the  meaning  of  the  above-mentioned 
section,  and  that  in  leaving  the  dock  she  was 
doing  an  act  which  was  part  and  parcel  of  her 
entering  into  the  dock  to  discharge  her  goods 
into  the  steamship,  and  that  therefore  she  was 
exempt  under  the  section  from  payment  of  dock 
rates. 

A  lighter  was  taken  into  the  same  dock  with 
the  bona  fide  intention  of  discharging  goods  into 
a  steamship  then  lying  in  the  dock,  but  the 
steamship  finished  loading  her  cargo  without 
taking  on  board  any  of  the  goods  in  the  lighter, 
and  left  the  dock  two  days  after  the  lighter 
entered.  The  lighter  remained  in  the  dock  for 
four  days  after  her  entry,  when  another  steam- 
ship entered  the  dock,  and  the  lighter  at  once 
commenced  discharging  her  goods  into  her  and 
continued  until  they  were  all  discharged  eight 
days  afterwards  : — 

Held  by  Vaughan  Williams  L.J.  and  Buckley 
L.J.  (Fletcher  Moalton  L. J.  dissenting),  that  the 
expression  ** lying  therein"  in  the  above-men- 
tioned section  meant  any  vessel  lying  in  the 
dock  at  the  time  of  the  discharge  of  goods  to  her 
^m  a  lighter,  and  was  not  confined  to  the  case 
of  a  vessel  lying  in  the  dock  at  the  time  of  the 
entry  of  the  lighter,  and  that,  therefore,  a  lighter 
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which  entered  the  dock  to  serve  a  particular  ship 
already  lying  in  the  dock,  and,  being  unsuccessful 
in  doing  so,  remained  in  the  dock  bona  fide  for 
the  purpose  of  discharging  to  or  receiving  from 
some  other  ship,  was  exempt  from  dock  rates. 
MoDouaALL  k  BoMTB BON,  Limited  v,  London 
AND  India  Docks  Company.  Page,  Son  & 
East,  Limited  «.  The  Same  -       -    G.  A.  176 

4. General  Average — Iryury  to  Ship — 

Unloading  Qirgo  for  purpose  of  repairing  Ship 
—  Damage  to  Oargo  —  Practice  of  Average 
Adjusters, 

The  owner  of  cargo  which,  not  having  been 
itself  in  any  peril,  has  suffered  damage  from 
having  been  unloaded  to  enable  repairs  to  be 
done  to  a  ship  which  has  through  ordinary  perils 
of  navigation  suffered  a  particular  average  loss, 
is  not  entitled  to  general  average  contribution 
from  the  owner  of  the  ship. 

A  ship,  having  through  ordinary  perils  of 
navigation  sustained  injuries  which  prevented 
her  from  proceeding  upon  her  voyage,  put  back 
into  port  for  repairs.  To  enable  the  ship  to  be 
repaired  the  cargo,  which  was  never  in  peril,  was 
unloaded,  and,  in  the  process  of  being  unloaded, 
was  damaged : — 

Seldy  that  the  owners  of  the  cai^go  were  not 
entitled  to  general  average  contribution  from 
the  owners  of  the  ship. 

Svensden  v.  Wallace,  (1884)  13  Q.  B.  D.  69 ;  ' 
(1885)  10  App.  Cas.  404,  discussed.     Hamel  v. 
Peninsular  and  Oriental  Steam  Naviga- 
tion Company       -     Lord  Alveritone  O.J.  298 

Seaman — Workmen's  compensation   -    106 

See  Employer  and  Workman.  6. 

Ship — Priorities— Registered  owner  holding 

as  trustee — Negligence         -        •    4M 
See  Trustee. 

SIDDTG  AOOOMXOBATIOV—Rates  and  charges 
— Reasonableness — Provisional  Order  of 
Board  of  Trade  .  -  .  .  856 
See  Railway.    3. 

8I0VATirEB— Of  bill  of  lading  by  time  charterers 
on  behalf  of  shipowners  -  -  886 
See  Shipping.    1. 

SOLIOITOS^^i//  of  Costs— >'  Disbursements  "-^ 
Counsers  Fees — Fees  not  paid  before  Delivery  of 
Bill—Tamatianr—Practice^Solicitors  Act,  1843 
(6  4' 7  Vict,  c.  73),  s.  37. 

For  the  purpose  of  taxation  of  a  solicitor's 
bill  under  the  Solicitors  Act,  184B,  ''disburee- 
ments"  means  actual  payments  before  delivery 
of  the  bill,  and  any  sums  claimed  in  the  bill  as 
disbursements,  e.g.,  fees  to  counsel,  which  have 
not  been  paid  before  its  delivery,  must  be 
disallowed.    Sadd  v.  Griffin  -       -    0.  A.  610 

2. Bill  of  Costs  — Petition  by  Wife  for 

Judicial  Separation— Bill  for  extra  Costs  only — 
BUI  for  Party  and  Party  Costs  previously 
delirered  to  Husband  —  Inenfficieney  of  Bill — 
Practice— Solicitors  Act,  1843  (6  4*  7  Fi<rf.  o,  73), 
s,  37. 

The  plaintiffs  had  acted  as  solicitors  for  the 
defendant's  wife  on  a  petition  by  her  in  the  High 
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Court  for  a  judicial  Beparation.  The  petition 
was  dismissed,  bat  the  defendant  was  oraered  to 
pay  the  costs  as  between  party  and  party,  and 
accordingly  the  plaintiffs  delivered  to  him  a  bill 
of  party  and  party  costs.  That  bill  having  been 
taxed,  the  defendant  paid  to  the  plaintiffs  the 
amount  allowed  upon  the  taxation.  The  plaintiffs 
then  deliyered  to  the  defendant  a  bill  in  respect 
of  the  extra  costs  of  the  proceedings  on  the  peti- 
tion as  between  solicitor  and  client,  which  bill 
did  not  contain  the  items  allowed  in  respect  of 
party  and  party  costs.  This  bill  not  being  paid, 
the  pUintiffs  sued  the  defendant  for  the  amount 
of  it  as  for  necessaries  supplied  to  the  wife  : — 

ffeld  (reversing  the  judgment  of  Pickford  J., 
[1908]  1  E.  B.  690),  that  the  bill  was  not  a 
sufficient  bill  within  the  meaning  of  the  Solicitors 
Act,  1843,  s.  37,  and  therefore  the  action  was  not 
maintainable. 

Quare  whether  in  a  case  where  the  wife's 
petition  had  failed  such  an  action  could  be 
maintainable.    Cobbett  v.  Wood    -    C.  A.  490 

STATUTES  :— 

1623. 

21  Jac.  1,  c.  \%— Limitation  -  -  •  6S4 
See  Limitations,  Statute  of. 

1710. 

9  Anne,  c.  \i-^Oaming  -  -  -  -  896 
See  Gaming. 

1743. 

17  Geo.  2,  c.  38,  s.  4— JVwr  Relief  -  -  685 
See  Rates.    2. 

1828. 

9  Geo.  4,  c.  14,  s.  \— Statute  qf  Frauds  Amend- 

tnent 684 

See  Limitations,  Statute  of. 

1833. 

3  Will.  4,  c.  xxxYi.,  ss.  64, 55,  6S—LondoH  and 
Birmingham  Ry.  Co,  -  -  -  606 
See  Railway.    1. 

1836. 

5  &  6  Will.  4,  c.  41,  s.  l—Gaming  -        -    696 

See  Gaming. 

1836. 

6  &  7  Will.  4,  c.  37,  s.  4-.^rMi{     -        .    584 

See  Bread. 

1843. 

6  &  7  Vict.  c.  73,  s.  Sl-SolioUort  -        -    490 

See  Solicitor.    2. 

1844. 

7  &  8  Vict.  c.  96,  s.  6l—JSaseofUion  -        -    899 

See  Practice.    4. 

7  &  8  Vict.  c.  101,  8.  64— Pwr  Xato        -    868 

See  Local  Government. 

1845. 

8  &  9  Vict.  c.  18,  s.  IS^Lands  Clauses  -    196 

See  Lands  Glauses  Acts. 


nATJSTEB-^eontinued, 
8  Je  9  Vict.  c.  109,  s.  l^^ffaminff  -        -    IBi 
See  Gaming. 

1847. 
10  *  11  Vict.  c.  17,  s.  S2'^WiU^warks  Clamm 
See  Water  Company.  IH 

10  k  11  Vict  c.  88,  ss.  14,  16 — JLattd  Drainofi 

See  Land  Drainags.  411 

1851. 

14  &  15  Vict.  c.  100,  8.  \— Criminal  Jhveedwn 
See  Criminal  Law.    6.  930 

1853. 

16  k  17  Vict.  c.  34,  Sched.  D. — Jncame  Tma 

See  Revenue.    2.  M 

1864. 

27  &  28  Vict  c.  39,  s.  \— Union,  AsMesemt^ 
Committee    ...  .  •    6M 

See  Rates.    2. 

27  k  28  Vict  c  dxxTiii.,  s.  l^^^Zdmdou  aid 

St,  Katharine  Docks     -         •  -175 

See  Shipping.    3. 

1865. 

28  k  29  Vict.  c.  xx.,  ss.  14,  16 — Ziverpool  /«- 

provement    .....    617 
See  Rates.    3. 

1867. 
30  k  81  Vict  c.  102,  s.  7—Rrpresentatum  tf 

thsP»*ple 184 

See  Rates.    1. 

1869. 
82  &  33  Vict  c.  41,  ss.  S,  i—Poor  Rate  Assets- 
ment  and  Collection      •         -        .181 
See  Rates.    1. 

32  ft  33  Vict  c.  62,  s.  5— 2>0d^or«  ^(^      .    888 
See  Practice.    4. 


s.  13,  sub-s.  1  - 

See  Criminal  Law. 

1871. 
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34  k  35  Vict  c.  dxxxiv.,  s.  h2—lAverped 

Improvement  and  Waterworks      >    647 
See  Rates.    3. 

1872. 

35  ft  36  Vict.  c.  94,  s.  S—Lioennnif        .    911 

See  Licensing  Acts.    2. 


B.  13       .... 

See  Licensing  Acts.    3. 

1873. 
36  ft  37  Vict  c  60,  s.  B—BsBtradition 
See  SUBP(BNA  DUCES  tecum. 

36  ft  37  Vict  c.  66,  s.  S^-^udicature 
See  County  Court.    1. 


.    888 

.    192 


1875. 

38  ft  39  Vict  c.  56,  s.  150— Public  HeaUk  671 
See  Streets. 
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1876. 

39  &  40  Vict.  c.  61,  8.  II— JHvided  Pariihsi 
and  Poor  Law  ....  8$8 
Soe  LOOAL  GOYBBNMEMT. 

39   k  40  Vict.  c.  76,  8.  7— Rivers  Pollution 

Prevention 841 

5m  Sbwbb. 

1878. 

41  &  42  Vict.  c.  26,  s.  28,  sub-s.  lO—Parlia- 
mentary  and  Municipal  Regxetration 
See  Pabliamsnt.  988 


41  &  42  Vict.  c.  31,  8.  i^BUU  of  Sale 
See  Bill  of  Salb. 
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1879. 
42  Vict.  c.  11,  as.  7,  l(y—Bankerg'  Books  Evi- 
dence     949 

See  Bankbb. 

1881. 

44  k  46  Vict.  c.  62,  a.  17,  sub-s.  1 — Veterinary 

Surgeons 948 

See  Vbtbbikabt  Subobon. 

1883.    • 

46  k,  47  Vict.  c.  62,  8.  4.  sub-s.  1  (gy^Bank- 

rvfftry 699 

See  Bankbuptcy.     1. 


8.  4, 8ub-8.  1  (g) 

See  Bankbuptoy. 


2. 


8.  4,  8ub-8.  1  (y)  ;  6.  143,  sub-s.  1 

See  Bankbuftgy.    8. 


See  Bill  of  Sale. 

88.  42,  43 

See  Bankbuptoy. 


8.  47 

See  Bankbuptoy. 

8.  56, 8ub-8.  6  - 

See  Bankbuptot. 


4. 
7. 
6. 


Sched.  II.,  r.  18      - 

See  Bankbuptoy.    6. 

1887. 


474 

684 
54 

880 

169 

819 

817 


50  &  61  Vict.  c.  68,  8.  13,  sab-s.  1—Ooal  Mines 

Regulation 760 

See  Mine. 

1888. 

51  Ac  62  Vict.  c.  21,8.4— i>i«^r»M  -        -    118 

See  DiSTBESS. 

51  k  62  Vict.  c.  43,  s.  lOB—Omnty  Cburts   699 
See  Bankbuptoy.    1. 

8.147 118 

See  DiSTBESS. 


8. 168     - 

See  County  Ck)UBT.    2. 
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1889. 

62  k  63  Vict.  c.  21,  s.  21— Weights  and 

Measures 998 

See  Weights  and  Measubes.    1. 


8.29       .... 

See  Wbiohts  and  Measubes. 
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1890. 

63  k  64  Vict.  c.  6,  ss.  116, 120,  I2i— Lunacy 

See  Lunacy.  679 

1891. 

64  k  56  Vict.  c.  coxix. — Midland  Railway 

Company  (Rates  and  Charges)  Order 
Conjirmation  ....  866 
See  Railway.    3. 

1893. 

66  k  57  Vict,  c  71,  s.  2-iS^0  qf  Goods  -        1 

See  Infant. 

8.26 964 

See  County  Coubt.    2. 

1894. 

67  k  68  Vict.  c.  30,  8.  7,  snb-s.  1  (a)— Finance 

See  Revenue.    1.  799 

57  k  58  Vict.  c.  64,  s.  1 — Railway  and  Canal 

Traffic 765 

See  Railway.    2. 

67  k  58  Vict.  c.  60,  ss.  24,  26,  31,  66,  67  ~ 
Merchant  Shipping  ...  484 
See  Tbustee. 

67  k  68  Vict.  o.  ccxiii.,  s.  \ih— London  Build- 
ing        447 

See  London. 

1896. 

69  &  60  Vict.  c.  26.  8.  ^—Friendly  Societies 
See  Fbiendly  Society.  458 

1897. 

60  &  61  Vict.  c.  87,  s.  1,  snb-ss.  2  (»),  4  ;  s.  2, 
8ub-8.  1  —  Workmen's  Compensation 

551 
See  Employbb  and  Wobkman.    4. 

1901. 

1  Edw.  7,  a  22,  ss.  10,  135, 136,  Ue~-Factory 
and  Workshop  ....  987 
See  Faotoby. 

1  Edw.  7,  c.  27,  8.  2  —  Intaticating  Liquor* 
(Sale  to  Children]  -  -  -  589 
See  Licensing  Acts.    4. 

1904. 

4  Edw.  7,  c.  15,  8.  1,  8ub-8.  l—Preventi&n  of 
Cruelty  to  Children  -  -  -  96 
See  Cbiminal  Law.    4. 

4  Edw.  7,  c.  23,  8.  2 — Licensing  -  -  88 
See  Licensing  Acts.    1. 

1906. 

6  Edw.  7,  c.  ocix.,  as.  7,  22— London  Building 
See  London.  447 
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1906. 

6  Edw.  7,  c.  47,  88. 1,  3  ;  s.  6,  sab-B.  S-^Trade 

DUputet 844 

See  Trade  Union. 

6  Edw.  7,  c.  68,  8.  1,  8ul>-8.  1 — WorkmeiCi 
Oympemation  -  -  796, 607, 666 
See  Employer  and  Workman.  S-7,  9. 

88.  1,  IS  -       -       -        -    602 

See  Employer  and  Workman.    10. 

8.  4,  8Qb-88.  1, 4       -       -       -    567 

See  Employer  and  Workman.    8. 

8.  6,  8ub-8. 1  -       -       -       -    766 

See  Employer  and  Workman.    2. 

8.  8, 8nb-88. 1  and  2 ;  Sched.  III.    687 

See  Employer  and  Workman.    6. 

8.13 754 

See  Employer  and  Workman.    1. 

106 

6. 


Sched.  I.  (2)  (fl)     - 

See  Employer  and  Workman. 


1907. 

7  Edw.  7,  c.  23, 8. 4, 8ub-8.  l^Criminal  Appeal 
See  Criminal  Law.    1.  454 


8.  6,  8ab-8.  2    - 

See  Criminal  Law. 


3. 
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8T0CX  EZGHAVGE— PrinripaZ  aiid  Agent-- 
Right  of  Broker  to  Indemnity  from  Client  — 
Qmtraet  made  by  Broker  not  in  accordance  with 
Avthority  given* 

The  defendant  on  yarious  occasionB  instructed 
the  plaintiff,  a  country  stockbroker,  to  effect  for 
her  purchases  and  sales  of  stocks  and  shares  in 
the  usual  way  through  brokers  on  the  London 
Stock  Exchange.  On  receipt  of  her  instruc- 
tions, the  plaintiff  effected  various  purchases  and 
sales  of  stocks  and  shares  in  a  manner  of  which 
the  following  transaction  is  an  example.  The 
defendant  having  instructed  the  plaintiff  to  buy 
certain  American  railway  shares  for  her,  the 
plaintiff  gave  an  order  for  the  purchase  of  the 
shares  to  a  firm  of  brokers  on  the  London  Stock 
Exchange,  between  whom  and  himself  there  was 
an  arrangement  that  in  such  cases  they  should 
deal  at  a  "  net "  price  for  the  shares,  i.e.,  a  price 
arrived  at  by  adding  to  the  purchase  price  such 
sum  as  the  London  brokers  might  fix  as  their 
remuneration  for  the  transaction.  The  London 
brokers  thereupon  bought  the  shares  from  a 
jobber,  and  sent  a  bought  note  to  the  plaintiff 
charging  "  98^  net "  for  the  shares,  the  price  at 
which  they  bought  from  the  jobber  not  being 
disclosed.  The  plaintiff  then  sent  a  bought  note 
to  the  defendant  charging  her  98|  for  the 
shares  (without  adding  the  word  ^*  net ")  plus  a 
commiasion  of  7#.  6^.  and  Is.  for  the  stamp.  It 
appeared  that  the  amount  added  by  the  London 
brokers  for  their  remuneration  did  not  exceed 
the  usual  commission  payable  in  respect  of  such 
a  purchase.  In  an  action  brought  by  the  plaintiff 
against  the  defendant  for  a  balance  alleged  to  be 
due  to  him  in  respect  of  the  above-mentioned 
transnctions : — 

Held  by  Sir  Gorell  Barnes,  President,  and 
Fletcher  Moulton  L.J.  (Farwell  L.J.  dissenting), 
that  the  contracts  effected  by  the  plaintiff,  being 


STOCK  JJLSmKS^^-coMnMBd. 
contracts  not  made  through  the  London  btokos 
as  agents,  but  made  with  them  aa  prindpate, 
were  not  in  accordance  with  the  authority  given 
to  the  plaintiff  by  the  defendant,  and  therefofe 
he  was  not  entitled  to  indemnity  from  the  defen- 
dant in  respect  of  them ;  and,  consequently, 
that  the  action  was  not  maintainable. 

Judgment  of  BuckniU  J.,  [1908]  2  E.  B.  82, 
affirmed.    Johnson  v.  Ksablbt     -    C.  A.  614 

Stock,  transfer  of — PerBonation  of  holder — 

Identification   of  transferor   by  stock- 
broker— Effect  of  transfer — EstoppeL 
See  India  Stock.  i08 

STOCKBROKER. 

See  under  Stock  Ezchanob. 

BTREBT8  —  Sewer  —-  SatUf action  of  Urham 
Avthority  —  Emdence  —  Local  Qovimmewt  — 
Pnblic  HeaUh  Act,  1875  (38  J*  39  Vict.  e.  56), 
#.  150. 

In  a  road  which  was  a  street  within  s.  150  of 
the  Public  Health  Act,  1875,  bat  which  was  not 
a  highway  repairable  by  the  inhabitants  at 
large,  an  urban  authority  in  1881,  at  the  cost  oi 
the  rates,  constructed  a  sewer  for  soil  only,  the 
surface-water  from  the  road  and  the  adjoining 
houses,  both  before  and  after  1881,  being  carried 
away  by  channels  at  the  side  of  the  rood.  In 
1904,  there  having  been  no  change  since  1881  in 
the  number  or  character  of  the  adjoining  houses, 
the  urban  authority  gave  notice  under  a.  150  to 
the  frontacers  in  the  road  to  construct  a  sewer 
in  the  road  for  the  purpose  of  carrying  away  the 
surface-water.  The  frontagers,  contending  that 
the  road  was  not  a  street  not  sewered  to  the 
satisfaction  of  the  urban  authority  within  s.  150, 
did  not  comply  with  the  notice,  and  on  their 
default  the  urban  authority  themseWes  con- 
structed the  sewer  and  sought  to  charge  the 
expenses  on  the  frontagers  : — 

ffeld^  that  it  was  a  question  of  fact  for  the 
justices  whether  the  road  was  a  street  not 
sewered  to  the  satisfaction  of  the  urban  autho- 
rity, and  that  the  fact  that  the  urban  authority 
had  themselves  constructed  a  sewer  in  the  road 
in  1881,  and  had  done  nothing  further  with 
regard  to  the  drainage  of  the  road  until  1904,  did 
not  as  a  matter  of  law  preclude  the  justices 
from  finding  as  a  fact  on  the  evidence  that  in 
1904  the  Toad  was  not  sewered  to  the  satisfaction 
of  the  urban  authority.  Bloob  v.  Beckenuam 
Urban  District  Council      -     Diy.  Ct.  671 

BTTB-COirTRACTOR— Workman  employed  by- 
Liability  of  principal  -  •  -  667 
See  Employer  and  Workman.    5. 

BirBPCBirA  DTTCES  TISCUK -^  Sealed  J\tcket 
containing  Formnla — Depoeit  in  Bank — Obliga- 
tion of  Banker  to  produce  and  deliver  up — 
ExtradUion  Act,  1873  (36  4*  37  Vict.  <?.  60),  #.  6. 

A  sealed  packet  may  be  a  '*  document "  and 
thererore  liable  to  production  upon  a  sub^xsna 
duces  tecum. 

The  fact  that  a  banker  has  received  a  docu- 
ment upon  the  terms  that  it  shall  not  be 
deliverea  up  except  with  the  consent  of  the 
depositors  is  no  answer  to  a  subpoena  daces 
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BVBTfENA  DUCES  TECini—canHnMd. 
tecum  requiring   the   banker   to  prodace  the 
document. 

Where  there  is  disobedience  to  a  subpoena 
duces  tecum,  the  Court  has  jurisdiction  to  enforce 
obedience  by  attachment,  even  though  the  dis- 
obedience is  not  wilful. 

JRsff.  Y.  Lord  John  Btm»ll,  (1839)  7  Dow,  ^98, 
explained.    Thb  Kino  v.  Date.      DIt.  Ct.  888 

BITBBISEVCB— Water  company-- Liability  to 
reinstate  pavement — Omission  of  road 
authority  to  rectify  -  -  -  694 
See  Watbb  Compakt. 

BUIOCABT  JTTDOlIXirT. 

See  under  Judgment. 

BUBGBOV— Veterinary. 

See  under  Vbtb&inary  Surgeon. 

SUBBSHSEB— Lauds  Clauses  Actfr— Notice  to 
treat — Agreement  for  tenancy — Sur- 
render —  New  agreement  —  Compensa- 
tion       188 

See  Lands  Clauses  Acts. 

TAXATIOH— Solicitors'  costs. 
See  under  Solicitor. 

TAZE8. 

See  under  Reyent  is 

TSKAHT— Landlord  and. 

See  under  Landlord  and  Tenant. 

THUD  PEBBOK— Intervening  act  of— Savage 
dog  —  Liability  of  owner  —  Scope  of 
employment  -  -  -  -  885 
See  Dog. 

TDIB— Factory — ^Fencing  of  machinery,  Absence 
of — Limitation  of  time  for  laying  in- 
formation -----  887 
See  Factory. 

Writ  of  execution — ^Warrant  sent  to  foreign 

country 864 

See  County  Court.    2. 

TOBT — Tortious  act  of  fellow-workman— Work- 
men's compensation — Act  haying  no 
relation  to  the  employment  -  -  786 
See  Employer  and  Workman.    9. 

TRADE — Distress  — Exempted  goods  —  Imple- 
ments of  trade  ....  118 
See  Distress. 

TSADE  VBIOV— -Member  of  Union^Workman 
— Debt  due  to  Union — Interference  witk  Employ" 
ment — Tlireatening  Employert — '*  Trade  Diepute  " 
— /*  contemplation  or  furtheranoe  of  a  Trade 
DUpyte— Trade  Disputes  Act,  1906  (6  Edw.  7, 
c.  47),  M.  ] ,  8  ;  s,  5,  tubs,  8. 

In  1900  the  plaintiff,  a  member  of  a  trade 
union,  was  fined  lOs,  for  a  breach  of  the  union 
rules ;  this  fine  was  not  paid.  In  1907  the 
plaintiff  joined  another  branch  of  the  union,  and 
was  in  employment  with  other  union  men  as  a 
boiler  scaler.  The  defendant,  who  was  the 
district  delegate  of  the  union,  at  the  instigation 


TEADE  WlOTl—eoHtinued, 
of  some  of  the  plaintiff's  fellow-workmen  who 
knew  of  the  unpaid  fine,  and  of  the  treasurer  of 
the  branch  of  the  union  which  had  imposed  it, 
went  to  the  foreman  of  the  plaintiff's  employers 
and  told  him  that  if  the  plaintiff  were  not 
'*  stopped  "  there  would  be  trouble  with  the  men. 
The  defendant  had  no  authority  from  the 
executive  of  the  union  to  do  this.  The  plaintiff, 
having  been  dismissed  from  his  employment  as  a 
result  of  the  defendant's  interference,  brought 
an  action  against  him  claiming  50/.  damages. 
The  jury  found  that  there  was  not  a  trade  dispute 
existing  or  contemplated  by  the  men  ;  that  the 
defendant  uttered  a  threat  to  the  plaintiff's 
employers  with  the  intention  of  preventing  the 
plaintiff  from  getting  employment ;  that  this 
was  done  to  compel  the  plaintiff  to  pay  the  arrear 
of  fine  and  to  punish  him  for  not  paying  it ;  that 
this  was  not  done  only  to  warn  the  plaintiff's 
employers  that  the  union  men  would  leave  in 
consequence  of  their  being  unwilling  to  work 
with  the  plaintiff,  and  that  it  was  not  done  in 
consequence  of  their  objecting  to  work  with 
him ;  and  that  the  defendant  did  something 
more  than  act  on  behalf  of  the  men  employed  by 
the  plaintiff's  employers.  Judgment  for  the 
plaintiff  for  50/.  had  been  given  in  the  county 
court.    On  appeal : — 

Held,  upon  these  findings,  that  the  act  of  the 
defendant  was  done  "in  contemplation  or  further- 
ance of  a  trade  dispute  "  within  the  meaning  of 
s.  3  of  the  Trade  Disputes  Act,  1906,  and  that  he 
was  entitled  to  the  protection  of  that  section,  and 
that  judgment  must  be  entered  for  the  defendant. 

Meaning  of  **  trade  dispute  "  and  scope  and 
effect  of  s.  3  of  the  Trade  Disputes  Act,  1906, 
discussed  and  explained.    Conwat  v.  Wade 

0.A.844 

TBAXWAYS — Nuisance —  Creosote  used  in  paving 
Road — Tramway  Company — Damage  to  Plants 
in  adjoining  Land  —  Knowledge  —  Statutory 
Authority — Exceptional  use  of  liand. 

The  defendants,  a  tramway  company,  who 
were  by  their  special  Act  under  an  obligation  to 
pave  certain  parts  of  a  road,  on  which  their 
tramway  was  laid,  with  wood  paving,  used  for 
that  purpose  wood  blocks  coated  with  creosote. 
The  fumes  given  off  by  the  creosote  injured 
plants  and  shrubs  belonging  to  the  plaintiff,  a 
market  gardener,  whose  premises  were  near  the 
road.  There  was  another  kind  of  wood  paving 
in  use  which  the  defendants  might  have  used, 
and  which  could  not  have  caused  injury  to  the 
plaintiff's  plants  and  shrubs.  In  an  action  by 
the  plaintiff  in  respect  of  the  damage  caused  as 
above  mentioned,  the  jury  found  that  it  was 
reasonably  necessary  for  the  defendants  to  pave 
the  road  as  they  did  according  to  their  knowledge 
at  the  time,  but  that  in  the  light  of  the  evi- 
dence given  at  the  trial  it  was  not  reasonably 
necessai-v : — 

Held,  affirming  the  decision  of  a  Divisional 
Court,  that  the  defendants  were  not  authorised 
by  their  special  Act  to  use  the  particular  kind 
of  wood  paving  which  they  had  used,  and  that, 
although  they  did  not  know  that  the  use  of 
creoeoted  wood  might  cause  damage,  and  were 
not  guilty  of  negligence,  they  were,  upon  the 
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TRAXWAYB-— continued, 
principle  laid  down  in  Fletcher  y.  RylaTuU, 
(1886^  L.  R.  1  Ex.  265 ;  (1868)  L.  B.  8  H.  L. 
330,  liable  to  the  plaintiff  in  respect  of  the 
damage  sustained  bj  him.  West  v.  Bbistol 
Tramways  Company      -       -       -     C.  A.  14 

TBAHSFEB— Stock— Personation    of    holder- 
Identification  of  transferor  by  stock- 
broker—Effect of  transfer — Estoppel 
See  India  Stock.  d08 

TBIAL  —  Amendment  of  pleadings  at  trial — 
Gaming— New  consideration  -  886 
See  Gaming. 

Appeal  from  decision  of  Master— Trial  of 

garnishee  issue  by  Master    •        -    648 
See  Practice.    5. 

New  trial— Libel — Plea  of  fair  comment- 
Misdirection  ....  808 
See  Defamation.    1. 

TBU8TEE — Tnuiee  and  Oettuique  Trust— Prin- 
oipal  and  Agent — Cof^icting  JSquUiet — Contract 
by  Trustee  to  charge  Trust  Property  in  Breach  of 
IVust  —  Priorities  —  Ship —  Registered  Otoner 
holding  as  Trustee — Beneficial  Owner  allowing 
Legal  Ownership  to  remain  rested  in  Trrustee— 
Negligence — Estoppel — Merchant  Shipping  Act, 
1894  (67  &.  68  Vict.  o.  60),  ss.  24,  26,  31,  66,  67— 
Mortgage  of  Shares. 

In  furtherance  of  a  project  for  the  formation 
of  a  company  to  purchase  a  ship,  the  plaintiffs, 
who  were  owners  of  shares  in  the  ship,  executed 
transfers  of  their  respective  shares  to  one  H.,  the 
senior  partner  in  a  firm  of  H.  &  Co.,  which 
managed  the  ship's  business,  as  trustee  for  them, 
with  power  to  sell  the  shares  to  the  company  if 
formed  ;  and  H.  was  registered  as  owner  of  the 
shares  in  the  register  of  shipping  at  the  port  to 
which  the  ship  belonged.  The  project  for 
formation  of  the  company  proved  abortive,  but 
the  above-mentioned  shares  were  not  recon- 
▼eyed  to  the  plaintiffs.  Subsequently  a  son  of 
H.,  who  acted  as  the  manager  of  H.  &  Co.'s 
financial  business,  obtained  for  the  purposes  of 
the  firm  from  the  defendant,  through  an  agent 
for  the  defendant,  without  the  knowledge  or 
authority  of  the  plaintiffs,  an  advance  of  money, 
which  was  intended  to  be  secured  by  a  mortgage 
by  H.  of  the  above-mentioned  shares.  A  docu- 
ment which  purported  to  be,  and  was  registered 
as,  such  a  mortgage  turned  out  to  be  a  nullity, 
never  having  been  duly  executed  by  H.,  the 
aforesaid  manager  having  obtained  H.'s  signature 
to  a  printed  form  with  blank  spaces,  which  he 
subsequently  handed  to  the  defendant's  agent 
for  the  purpose  of  his  filling  in  the  blank  spaces 
with  the  material  particulars  of  the  proposed 
mortgage,  which  he  did.  The  money  advanced 
by  the  defendant  was  used  for  the  purposes  of 
the  firm.  The  defendant  had  no  notice  of  the 
plaintiffs'  interest  in  the  shares.  In  an  action 
brought  by  the  plaintiffs,  claiming  that  the 
mortgage  deed  should  be  declared  void,  and  the 
entry  of  it  expunged  from  the  register,  Bigham  J. 
granted  the  relief  claimed;  but,  thinking  the 
effect  of  the  evidence  to  be  that  H.  had  agreed 
with  the  defendant  to  give  such  a  mortgage,  he 
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held  that,  inasmuch  as  the  plaintiSB  had  en- 
trusted H.  with  authority  to  deal  with  ifaeir 
shares  in  the  ship,  although  he  had  not  dealt 
with  them  in  accordance  with  the  anthoritf 
given,  the  defendant  was  entitled  in  equity  to  a 
charge  on  the  shares : — 

jSeld  (reversing  the  decision  of  the  learned 
judge),  that  the  fa^t  that  the  plaintiffs  had  oon- 
stituted  H.  the  legal  owner  of  the  sbaies,  tad 
allowed  him  to  appear  as  such  on  the  register,  did 
not,  under  the  above-mentioned  circmnstanceB, 
give  rise  to  an  equity  entitling  the  defendant  as 
against  the  plaintiff  to  a  charge  upon  the  ahaics 
as  security  for  the  money  advanced  by  him. 

Bimmer  v.  Webster,  [1902]  2  Ch.  163,  dis- 
cussed.   BUBOIB  V.  Constaktinb    -     C.  A.  4M 

Partnership— Breach  of  trust — Director  of 

company  and  member  of  partnership— 
Misappropriation  —  Joint  and    seveial 
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prooi 

See  Bankbuptct.    6. 

TBU8TEB  nr  BAKKBTTPTCT. 

See  under  Bankbuptct. 


ULTBA  YIBB8— Friendly  society— Order  to  pay 
costs — Jurisdiction  ...  4ft 
See  Fbiendlt  Society. 

VKIOV— Trade  union. 

See  under  Tbadb  Union. 

VHIOir  A8SE881CEBT  COMMITTEE.        -    68S 

See  Bates.    2. 

YESTDra  OBDEB— Bankruptcy— Disclaimer- 
Order  vesting  in  mortgagees  whole  plot 
including  portion  not  mortgaged  -  82S 
See  Bankbuptct.    6. 

TETEBIITABT  BTJB^IROV— Qualified  Person— 
VHerinary  Suraeons  Act,  1881  (44  Jf  45  VieL 
e.  62),  s.  17,  subs,  1 — Use  of  Description  by  an 
unqualified  Person  stating  special  QuaHfi^nHom 
— '*  Canine  Specialist.^* 

By  the  Veterinary  Surgeons  Act,  1881  (44  A  45 
Vict.  c.  62),  s.  17.  sub-s.  1,  Any  person  not 
possessing  the  prescribed  qualification  who  after 
December  31,  188S,  "takes  or  uses  ....  any 
name,  title,  addition,  or  description  stating  that 
he  is  .  ...  a  practitioner  of  veterinaiy  surgeiy 
or  of  any  branch  thereof,  or  is  specially  qualified 
to  practise  the  same,"  shall  be  liable  to  a  fine. 

The  respondent,  who  was  not  possessed  of  the 
qualifications  specified  by  the  section,  exhibited 
outside  his  residence  a  board  with  his  name  and 
the  words  *' Canine  specialist.  Dogs  and  cats 
treated  for  all  diseases  '*  : — 

Held,  that  these  words  constituted  a  descrip- 
tion stating  that  he  was  specially  qualified  to 
practise  a  branch  of  veterinary  surgery,  and  that 
he  was  therefore  liable  under  the  section. 
BoTAL  College  op  Vetebinabt  Subgeoks  r. 
COLLINSON         ....       IMt.  Gt8tt 


WABEAHTT— Contraband  of  war— Persons  not 
contraband — Breach  of  warranty  604 
See  INSUBANCE  (Mabine). 
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TATXB  QOiaKSY^Negligence— Liability  to 
rii^tate  Pavement — Subsidence —  Omisiion  of 
load  AMtharity  to  reetify — Waterworkt  Clauses 
Ict^  1847  (10  Jf  11  Viet.  c.  17),  s,  32. 

The  mere  paasiye  omission  by  a  road  authority 
o  rectify  a  subsidence  in  a  roiad  in  their  area 
rhich  has  been  originally  occasioned  by  the 
leglect  of  a  water  company  to  make  good  the 
oad  after  having  broken  it  up  for  the  purposes 
>f  their  undertaking  does  not  exonerate  the 
nrater  company  from  liability  for  an  injury 
saused  to  a  person  using  the  road  by  reason  of 
:;he  sabsideiioe.  Habtlby  v,  Boohdalb  Gob- 
PORATIOK Biy.  Ct  694 

WATXB     MILL— Land   drainage  —  Injury   to 
other  "land"        -       -       -        -    441 

SesliAIfD  DBA.IKAGB. 

WATEBW0BK8. 

See  under  Watbb  GoMPAinr. 

WEIOHTl  AHD  lOASUBXA^Chal—Delieery 
in  a  Vehicle — Several  Deii'ceries  under  one  Order 
— Ons  Twket—  Weights  and  Meaeures  Aet,  1889 
(62  J- 58  Vict.c,2Y),s,2\, 

The  respondents,  having  sold  to  a  purchaser 
twelve  tons  of  coal,  delivered  a  portion  of  the 
coal  in  sacks  in  a  vehicle  to  the  purchaser  on 
September  23, 1907,  and  at  the  same  time,  before 
any  part  of  the  coal  was  unloaded,  gave  to  the 
purchaser  a  ticket  according  to  the  form  in  the 
Third  Schedule  to  the  Weights  and  Measures 
Act,  1889,  for  the  delivery  of  twelve  tons  of  coal 
in  240  sacks,  each  sack  containing  1  cwt.  On 
October  2, 1907,  thirty  sacks  of  coal,  each  sack 
containing  1  pwt.,  being  the  remaining  portion 
of  the  twelve  tons,  were  sent  by  the  respondents 
in  a  vehicle  for  delivery  to  the  purchaser  and 
were  delivered  to  him.  No  separate  ticket  was 
delivered  or  sent  to  the  purchaser  in  respect  of 
the  thirty  sacks  of  coal : — 

Held^  that  the  coal  having  been  delivered  in 
sacks  and  a  ticket  for  the  entire  quantity  having 
been  delivered  to  the  purchaser  on  September  23, 
the  failure  of  the  respondents  to  give  a  separate 
ticket  in  respect  of  the  coal  delivered  on 
October  2  did  not  constitute  a  breach  of  the 
provisions  of  s.  21  of  the  Weights  and  Measures 
Act,  1889.    Ktlb  «.  DUNSDOK     -    Biy.  Ot.  898 

8.  — —  Vehicle  carrying  Coal  for  Delivery — 
Person  in  charge  of  Vehicle — False  Bepresentar- 
Hon  of  Weight^Representation  by  Employer— 
Innocent  Delivery  by  Servant  —  Mens  rea  — 
WeighU  a/nd  Measures  Act,  1889  (52  i-  63  Vict. 
0.21),  #.29. 

By  8.  29  of  the  Weights  and  Measures  Act, 
1889,  an  inspector  may  enter  any  building  where 
coal  is  sold  or  kept  or  exposed  for  sale,  and  may 
stop  any  vehicle  carrying  coal  for  sale  or  delivery 
to  a  purchaser,  and  may  weigh  any  quantity  of 
coal  found  in  any  such  place  or  veMcle  or  which 
is  in  coarse  of  delivery  to  any  purchaser ;  and  if 


WEIGHTS  AHD  UKABVBXB— continued. 
it  appears  to  a  Court  of  summary  jurisdiction 
that  any  quantity  so  weighed  is  of  less  weight 
than  that  represented  by  the  seller,  the  person 
selling  or  keeping  or  exposing  the  coal  for  sale, 
or  the  person  in  charge  of  the  vehicle,  as  the 
case  may  be,  is  liable  to  a  fine  : — 

Hela,  that  to  constitute  an  offence  under  this 
section  on  the  part  of  a  person  in  charge  of  a 
vehicle  carrying  coal  for  delivery  a  mens  lea  is 
necessary,  and,  consequently,  that  a  servant  in 
diarge  of  a  vehicle  who  was  innocently  deliver- 
ing therefrom  to  customers  coal  of  less  weight 
than  that  represented  by  his  employers,  and  who 
had  himself  no  knowledge  of  any  short  weight, 
was  not  guilty  of  an  offence  under  the  section. 

Paul  v.  Habobeaybs  DIy.  Ct.    888 
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